
AMERICAN BANKRUPTCY INSTITUTE

197



198

2017 WINTER LEADERSHIP CONFERENCE



AMERICAN BANKRUPTCY INSTITUTE

199



200

2017 WINTER LEADERSHIP CONFERENCE



AMERICAN BANKRUPTCY INSTITUTE

201



202

2017 WINTER LEADERSHIP CONFERENCE

IN THIS ISSUE:
Turnover, Adequate Protection, and
the Automatic Stay (Part I):
Origins and Evolution of the Turn-
over Power 1

Prepetition Repossession of Collat-
eral and the Post-Petition
Stand-O� 1

The History of Secured Creditor
Turnover 2

Historical Common-Law Principles
of In Rem Jurisdiction 3

Turnover by a Secured Creditor in
Possession of Repossessed
Collateral 4

Code § 542(a)'s Codi�cation of Pre-
Code Turnover Powers 4

Whiting Pools, Code § 542(a), and
Secured Creditor Turnover 5

The § 542(a) Turnover Power
Enhances Property of the Estate 5

The Right to Adequate Protection
Replaces the Right of Possession 6

Adequate Protection Precedes
Turnover 6

Extension ofWhiting Pools to
Chapter 13 Cases 7

The 1984 Amendment to §
362(a)(3) Enjoining any Act to
Exercise Control over Property of
the Estate 7

TURNOVER, ADEQUATE PROTECTION, AND
THE AUTOMATIC STAY (PART I): ORIGINS
AND EVOLUTION OF THE TURNOVER
POWER
By Ralph Brubaker

In the recent decision of In re Weber,1 the Second Circuit joins a
growing majority of appellate courts holding that a secured creditor
who has lawfully repossessed collateral prepetition must, once the
debtor files bankruptcy, immediately and unconditionally surrender
that collateral to the appropriate estate representative (usually a
Chapter 13 debtor) on pain of contempt for a willful violation of the
automatic stay.2 This issue of Bankruptcy Law Letter is the first of a
two-part analysis and critique of that majority position. This month’s
issue will trace the origins and evolution of the turnover power
through the 1984 amendments to the Bankruptcy Code, which
amended the automatic stay provision of § 362(a)(3) in a manner
that the majority courts believe effects a dramatic change in prior
turnover practice—to wit, that a secured creditor can no longer retain
collateral repossessed prepetition pending provision of court-ordered
adequate protection. Next month’s issue will critically examine the
courts’ interpretation of that amendment to § 362(a)(3).

As we shall see, the majority position is highly dubious3 and seems
driven more by certain ‘‘practical considerations’’ (as the courts
themselves have put it) than a sound, principled interpretation of the
meaning of the relevant Code provisions. Admittedly, the governing
law is nuanced and opaque—thus, the appeal of a more ‘‘pragmatic’’
response. The facts ofWeber are straightforward and typical, though,
so that is a good place to begin.

Prepetition Repossession of Collateral and the Post-Petition
Stand-O�

In 2006, the State Employees Federal Credit Union (SEFCU)
obtained a security interest in Chris Weber's pickup truck to secure
four loans from SEFCU to Weber. In 2009, Weber defaulted on those
loans, and on January 10, 2010, SEFCU lawfully repossessed Weber's
pickup truck, which he evidently used in his construction business.
Unable to fully redeem the pickup truck under applicable New York
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law (which would require payment of all amounts
owing SEFCU if those debts had been accelerated
upon default, plus reasonable costs of repossession),
Weber filed a Chapter 13 petition on January 14.
Weber's counsel immediately notified SEFCU of the
bankruptcy filing and demanded return of Weber's
pickup. SEFCU did not return the vehicle, appar-
ently taking the position that it could retain posses-
sion pending a turnover order from the bankruptcy
court that afforded SEFCU adequate protection of
its lien. So on January 22, Weber filed an adversary
proceeding against SEFCU seeking turnover of the
pickup under Code § �42(a) and alleging a willful
violation of the § 362(a)(3) automatic stay provision.

2n 0arch 1, the Bankruptcy Court entered an or-
der to show cause why (1) the vehicle should not be
returned and (2) SEFCU should not be sanctioned

for a stay violation. After a hearing on the show-
cause order, SEFCU evidently voluntarily sur-
rendered the vehicle to Weber on 0arch �. Weber's
adversary proceeding continued as to the alleged
stay violation, however, for which Weber sought
actual damages from inability to use the vehicle be-
tween the January 14 petition and the 0arch �
return date, as well as attorney's fees and punitive
damages under Code § 362(k)(1).

The bankruptcy court ultimately granted SEFCU
summary judgment on the authority of In re $l�
bertR,4 which held that mere retention of possession
already lawfully acquired prepetition is nRt an ‘‘act
to . . . exercise control over property of the estate’’
within the meaning of Code § 362(a)(3). The district
court reversed, however, and the Second Circuit af-
firmed the district court, holding that ‘‘by failing to
deliver the repossessed vehicle to the debtor-in-
possession promptly after receiving notice of the
pending petition, SEFCU willfully violated section
362(a).’’5

The History of Secured Creditor Turnover

Full understanding of the automatic stay ques-
tion at issue in cases such as Weber requires ap-
preciation of the proper relationship between the
automatic stay provision of § 362(a)(3) and the §
�42(a) turnover provision. As the Supreme Court
has stated in the context of the corollary § �42(b)
turnover provision, ‘‘we will not give § 362(a)(3) . . .
an interpretation that would proscribe what §
�42(b)'s’’ turnover provision was ‘‘plainly intended
to permit.’’6

The Supreme Court's WhLtLnJ 3RRlV decision7 is,
of course, the seminal case on secured creditor turn-
over under the Bankruptcy Code. As theWeber court
correctly recogni]ed, though (and unlike many other
courts), WhLtLnJ 3RRlV does nRt resolve the stay
violation question. And as the WhLtLnJ 3RRlV Court
acknowledged, § �42(a) was simply a codification of
turnover powers that had developed under ‘‘judicial
precedent predating the Bankruptcy Code,’’ and
‘‘>n@othing in the legislative history evinces a con-
gressional intent to depart from that >pre-Code@
practice.’’8 That pre-Code practice, therefore, re-
mains highly relevant for interpreting the turnover
power as codified in § �42(a).
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Historical Common-Law Principles of In Rem
Jurisdiction

0any aspects of now-codified federal bankruptcy
law have their origins in common law principles of
in rem jurisdiction, and turnover powers are yet an-
other example. As Justice Jackson explained�
The turnover procedure is one not expressly created
or regulated by the Bankruptcy Act. It is a judicial in-
novation by which the court seeks efficiently and
expeditiously to accomplish ends prescribed by the
statute, which, however, left the means largely to
judicial ingenuity.9

The express statutory provisions of federal bank-
ruptcy law vesting title to a bankrupt's property in
a representative of the bankruptcy estate, to be
administered for the benefit of the bankrupt's credi-
tors, under the supervision and control of a federal
bankruptcy court, have always been considered to
give that federal court in rem jurisdiction over that
property. ‘‘By operation of law, the filing of the peti-
tion in bankruptcy cause>s@ all property of the debtor
to pass into the custody of the bankruptcy court,
under the control of a trustee or receiver, an officer
of the court.’’10 As Justice Fuller famously stated in
0ueller Y� 1uJent, ‘‘the filing of the petition is a ca-
veat to all the world, and in effect an attachment
and injunction’’ pursuant to which ‘‘title to the ban-
krupt's property became vested in the trustee with
actual or constructive possession, and placed in the
custody of the bankruptcy court.’’11

‘‘Such . . . in rem jurisdiction is closely linked to
the power to enjoin interferences with property
within the control of a federal court.’’12 ‘‘In fact, the
essence of such . . . in rem jurisdiction is in the
power to enjoin collateral interference with that
property and its administration.’’13 As Justice Bran-
deis put it�
All property in the possession of a bankrupt of which
he claims the ownership passes, upon the filing of a
petition in bankruptcy, into the custody of the court
of bankruptcy. To protect its jurisdiction from inter-
ference, that court may issue an injunction. The
power is not peculiar to bankruptcy or to the federal
courts. It is an application of the general principle
that, where a court of competent jurisdiction has,
through its officers, taken property into its posses-
sion, . . . the court may not only issue all writs nec-
essary to protect its possession from physical interfer-
ence, but is entitled to determine all questions
respecting the same.14

2f course, ‘‘>d@etermining exactly what property
is within the exclusive possession and control of a
federal bankruptcy court can be a nettlesome prob-
lem, especially with respect to property in the pos-
session of a third party,’’ and ‘‘>t@raditionally, such
property has been considered within the ‘construc-
tive' possession of a federal bankruptcy court only to
the extent the third party raises no substantial de-
fenses to turnover of the property.’’15

A turnover order, then, was conceived as an inci-
dent to a bankruptcy court's in rem jurisdiction over
a debtor's bankruptcy estate. It was considered in
the nature of an injunctive order, the violation of
which was punishable by contempt.16 0oreover, this
injunctive turnover power directly implicated the
historical summary-plenary distinction that per-
vaded multiple dimensions of federal bankruptcy ju-
risdiction and procedure.17

2f course, a debtor's property often included things
not within the possession of the court, such as a
disputed cause of action against a third party or
tangible property held under a substantial claim of
right by a third party, a so-called adverse claimant. A
court of bankruptcy had no summary jurisdiction to
adjudicate disputes with adverse claimants. Such a
dispute could be resolved only by an ordinary civil ac-
tion (a plenary suit) . . ..18

All other bankruptcy proceedings, however, were
resolved through summary proceedings in the fed-
eral bankruptcy court, and this ‘‘procedural divide
established under the early American bankruptcy
statutes . . . simply adopted the English practice
requiring a formal plenary suit in assignee >now
trustee@ actions to recover money or property from
an adverse claimant.’’19

To the extent a debtor's property was in the pos-
session of a third party raising no adverse claim to
retain possession, though, a federal bankruptcy
court could summarily issue an injunctive turnover
order against that party. Indeed, that was the hold-
ing of0ueller Y� 1uJent�

In other words, the question reduces itself to this� +as
the bankruptcy court the power to compel the bank-
rupt or his agent to deliver up money or other assets
of the bankrupt, in his possession or that of some one
for him, >in summary proceedings@ on petition and
rule to show cause" 'oes a mere refusal by the bank-
rupt or his agent so to deliver up oblige the trustee to
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resort to a plenary suit in the >former trial-level@
circuit court or a state court, as the case may be"
If it be so, the grant of jurisdiction to cause the estates
of bankrupts to be collected, and to determine contro-
versies relating thereto, would be seriously impaired,
and in many respects rendered practically inefficient.

The bankruptcy court would be helpless indeed if the
bare refusal to turn over could conclusively operate to
drive the trustee to an action to recover as for an
indebtedness, or a conversion, or to proceedings in
chancery, at the risk of the accompaniments of delay,
complication, and expense, intended to be avoided by
the simpler methods of the bankrupt law.


 
 
 

>W@here property of a bankrupt has come into the
hands of a third party before the filing of the petition
in bankruptcy, as the agent of the bankrupt, and to
which he asserts no adverse claim, the bankruptcy
court has >the@ power by summary proceedings to
compel the surrender of the property to the trustee in
bankruptcy duly appointed.20

Turnover by a Secured Creditor in Possession of
Repossessed Collateral

Within the context of this framework of general
principles governing common-law turnover powers,
a secured creditor who had, in the enforcement of
its lien rights, lawfully taken possession of its col-
lateral before the bankruptcy filing, was (as Judge
Friendly put it) ‘‘the archetypal ‘adverse claim-
ant’ ’’21 who was nRt subject to a turnover order.22

Indeed, ‘‘>g@enerally, a creditor in possession of col-
lateral could liquidate the collateral without inter-
ference’’ from the bankruptcy court.23

The Supreme Court's &RntLnental IllLnRLV deci-
sion24 authori]ed a more expansive conception of
bankruptcy courts' general injunctive powers in re-
organi]ation proceedings.25 5elying upon &RntLnen�
tal IllLnRLV
 generous construction of the scope of
bankruptcy courts' injunctive powers under 1898
Act § 2a(1�) (the predecessor to present Code §
10�(a)), as well as express codification in the statu-
tory reorgani]ation provisions of bankruptcy courts'
in rem ‘‘jurisdiction of the debtor and its property,
wherever located’’ (the predecessors to 28 U.S.C.A.
§ 1334(e)(1)),26 the lower courts held that bank-
ruptcy courts also had a more expansive turnover
power in reorgani]ation proceedings as well.

Thus, in reorgani]ation proceedings ‘‘a bank-

ruptcy court had broad power to order secured cred-
itors in possession following the debtor's default to
turn over the collateral,’’27 with the leading case be-
ing the First Circuit's decision in RecRnVtructLRn
)Lnance &Rrp� Y� .aplan.28 In any such turnover
proceeding, though, ‘‘the bankruptcy court was
required to protect the secured creditor from harm
before ordering return of the property items.’’29

Code § 542(a)'s Codi�cation of Pre-Code
Turnover Powers

The legislative history of the Code § �42(a) turn-
over provision has been the subject of careful schol-
arly study, including by Judge Friendly in his Second
Circuit opinion in WhLtLnJ 3RRlV.30 Indeed, the
Supreme Court commented that ‘‘we find Judge
Friendly's careful analysis of this history for the
Court of Appeals to be unassailable,’’31 and Judge
Friendly's analysis ultimately concluded that the
most ‘‘natural reading of § �42 is that it was in-
tended to codify R)& Y� .aplan,’’32 which was repre-
sentative of the pre-Code practice pursuant to which
‘‘the bankruptcy court could order the turnover of
collateral in the hands of a secured creditor.’’33

Indeed, more generally, Code § �42(a) ‘‘gives an
explicit statutory basis for the traditional turnover
order against persons other than the debtor.’’34 As
the Supreme Court explained the traditional turn-
over power in 0aJJLR Y� =eLt], it was a use of the
bankruptcy court's general equitable powers under
the statutory predecessor to Code § 10�(a) to enforce
the debtor's statutory turnover obligation under the
predecessor to Code § �21(4).35 With codification of
a correlative turnover obligation for third parties in
possession of property of the estate in § �42(a),
then, bankruptcy courts can use their § 10�(a) equi-
table powers to enter an injunctive turnover order
against third parties as ‘‘necessary or appropriate to
carry out the provisions of ’’ § �42(a).36

The most noteworthy implication of this histori-
cal perspective on the intended function of §
�42(a)—the perspective that the Supreme Court
itself promulgated in WhLtLnJ 3RRlV—is that ‘‘§
�42(a) is nRt self-executing.’’37 It simply provides an
express statutory basis for a bankruptcy court to
enter an injunctive order compelling turnover of
identified property in the possession of a third party.
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Consistent with the pre-Code turnover practice that
§ �42(a) was intended to codify, then, a third party's
mere possession of that property, in and of itself
(before entry of any turnover order), does not contra-
vene any injunctive orders of the court� only a know-
ing violation of a duly entered turnover order is
contemptuous conduct. Indeed, if § �42(a) were
itself a self-executing injunctive order, a subsequent
turnover order would be entirely unnecessary.
‘‘Injunctions . . . are nRt enforced by further injunc-
tions� injunctions are enforced by contempt
citations.’’38

Whiting Pools, Code § 542(a), and Secured
Creditor Turnover

While WhLtLnJ 3RRlV is often considered a deci-
sion construing the scope of property of the estate
under the Bankruptcy Code, in actuality, its holding
only addressed the extent of a bankruptcy court's
turnover powers under Code § �42(a). Its discus-
sion of property of the estate, while largely dicta,
was confusing (and somewhat confused) and is a
central obstacle to properly resolving the turnover
conundrum presented by cases likeWeber.

The debtor in that case was Whiting 3ools, Inc.,
which ran a swimming pool sales and service busi-
ness, and Whiting 3ools had fallen behind on its
employment tax payments to the I5S. I5S assess-
ments resulted in a tax lien attaching to all of Whit-
ing 3ools' property, and in January 1981, the I5S
sei]ed a bunch of Whiting 3ools' property pursuant
to the tax lien, with the intention of selling that
property at a public auction and using the proceeds
to pay the taxes owing. The day after the I5S sei]ed
the property, though, Whiting 3ools filed Chapter
11.

Even though the I5S had a lien on and possession
of the sei]ed property on the petition date, Whiting
3ools still owned the property. Whiting 3ools' Chap-
ter 11 estate, therefore, succeeded to that ownership
interest under Code § �41(a)(1). Consequently, any
attempt by the I5S to proceed with the tax sale post-
petition would be an act to enforce a lien against
property of the estate, in violation of the § 362(a)(4)
automatic stay provision.

The I5S, therefore, moved for relief from stay to

proceed with the tax sale, and Whiting 3ools coun-
terclaimed, seeking turnover of the sei]ed property
under Code § �42(a). The bankruptcy court denied
the I5S relief from stay and ordered turnover of pos-
session of the sei]ed property, on the condition that
Whiting 3ools provide adequate protection of the
value of the I5S's lien rights through retention of
the lien, specified cash payments to the I5S, and
lifting of the stay upon any payment default. The
I5S contested the turnover order in the Supreme
Court, contending that it could not be forced to turn
over the property that it had sei]ed prepetition.

The § 542(a) Turnover Power Enhances Property of
the Estate

Although the Supreme Court sent conflicting
signals on this point, it is abundantly clear that
Whiting 3ools, as 'I3 representative of the bank-
ruptcy estate, had no right to regain possession of
the sei]ed property under Code § �41(a)(1) as mere
successor to ‘‘all legal or equitable interests of the
debtor in property as of the commencement of the
case.’’ 2f course, the ‘‘interests of the debtor in prop-
erty’’ referenced in § �41(a)(1) are those ‘‘>p@roperty
interests . . . created and defined by state law.’’39

2n the petition date, the debtor did nRt have posses-
sion of the sei]ed property—the relevant state-law
‘‘interest in property’’ at stake� the I5S had posses-
sion of the sei]ed property. 0oreover, on the petition
date, Whiting 3ools did not have any right to regain
possession of the sei]ed property by simply promis-
ing a bunch of future cash payments to the I5S. And
Code § �41(a)(1) manifestly (in the words of the
legislative history) ´is not intended to expand the
debtor's rights against others more than they exist
at the commencement of the case.’’40

So the bankruptcy estate automatically succeeds
to no greater property rights on the petition date
than those of the debtor, and thus, to the extent the
debtor has no state-law right to possession of the
property on the petition date, the estate acquires no
possessory rights under Code § �41(a)(1). In WhLt�
LnJ 3RRlV, nonbankruptcy law clearly gave the I5S
rightful possession of the sei]ed property on the pe-
tition date, so the debtor's Chapter 11 estate did nRt
(and could not) succeed to possession or a right of
possession under Code § �41(a)(1).

The I5S argued that the same limitation applied
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to turnover of property of the estate under Code §
�42(a)�

The *overnment concludes that, at the commence-
ment of the case, the debtor's only interests in the
property sei]ed by the I5S were those explicitly set
forth in § 6331 et VeT. of the I5C >a right to notice of
the sei]ure and sale, a right to redemption prior to
sale, and a right to any surplus proceeds from the
sale@, that therefore only those interests became part
of the ‘‘property of the estate’’, and that turnover of
these interests would be inappropriate since the
debtor cannot ‘‘use, sell, or lease’’ them.41

The Supreme Court, however, rejected this argu-
ment as an inapt limitation on the scope of the §
�42(a) turnover power, which provides, by its ex-
press terms, for the estate to obtain ‘‘possession’’ of
property from a third party.42 The Court thus con-
strued the turnover provision of Code § �42(a) as
augmenting property of the estate with a right of
possession the debtor did nRt have on the petition
date, in the same way that a trustee's avoiding pow-
ers enhance property of the estate beyond the deb-
tor's petition-date property interests.

In the words of the Court� ‘‘In effect, § �42(a)
grants to the estate a possessory interest in certain
property of the debtor that was not held by the
debtor at the commencement of the reorgani]ation
proceedings.’’43 ‘‘Indeed, if this were not the effect, §
�42(a) would be largely superfluous in light of §
�41(a)(1)’’ because ‘‘>i@nterests in the sei]ed property
that could have been exercised by the debtor . . .
are already part of the estate by virtue of §
�41(a)(1).’’44 ‘‘The fact that § �42(a) grants the
trustee greater rights than those held by the debtor
prior to the filing of the petition is consistent with
>avoiding power@ provisions of the Bankruptcy Code
that address the scope of the estate.’’45 ‘‘Several of
these provisions bring into the estate property in
which the debtor did not have a possessory >or other@
interest at the time the bankruptcy proceedings
commenced. Section �42(a) is such a provision.’’46

And when the estate successfully obtains possession
of property pursuant to § �42(a), possession itself
also becomes property of the estate under the ex-
press terms of § �41(a)(�) as an ‘‘interest in prop-
erty that the estate acquires after the commence-
ment of the case.’’

The Right to Adequate Protection Replaces the Right
of Possession

By its express terms, though, Code § �42(a) only
compels turnover of ‘‘property that the trustee >or
'I3@ may use, sell, or lease under section 363.’’
Thus, the WhLtLnJ 3RRlV Court also held that the
secured creditor subjected to turnover, ‘‘under sec-
tion 363(e), remains entitled to adequate protection
for its interests.’’47 Because ‘‘the right to adequate
protection . . . replace>s@ the protection afforded by
possession,’’48 then ‘‘>a@t the secured creditor's insis-
tence, the bankruptcy court must place such limits
or conditions on the trustee's power to sell, use, or
lease property as are necessary to protect the
creditor.’’49 Indeed, Code § 363(e) even expressly
provides that the bankruptcy ‘‘court « shall prR�
hLbLt’’ a ‘‘prRpRVeG . . . use, sale, or lease’’ to the
extent ‘‘necessary to provide adequate protection’’ of
a secured creditor's lien rights.

Adequate Protection Precedes Turnover

*iven the pre-Code turnover practice that §
�42(a) was intended to codify (as the WhLtLnJ 3RRlV
Court noted), it seems clear that Congress contem-
plated that such adequate protection determina-
tions would be made in the context of proceedings
on a trustee's request for a turnover order, as was
the case under pre-Code practice. Indeed, the legis-
lative history notes that § �42(a) ‘‘is not intended to
require an entity to deliver property to the trustee if
such entity has obtained an order of the court
authori]ing the entity to retain possession, custody,
or control of the property.’’50

0oreover, the automatic stay provision as origi-
nally enacted (and extant when WhLtLnJ 3RRlV was
decided) was also fully consistent with the pre-Code
turnover practice, pursuant to which a repossessing
secured creditor's mere possession of the repos-
sessed collateral, in and of itself (before entry of any
turnover order), does not contravene any injunctive
orders of the court� only a knowing violation of a
duly entered turnover order is contemptuous
conduct. The only possessory conduct (as such)
enjoined by the originally enacted version of the §
362(a)(3) automatic stay provision was ‘‘any act tR
RbtaLn pRVVeVVLRn of property of the estate or of prop-
erty from the estate,’’ and a secured creditor's mere
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retention of possession already obtained before the
bankruptcy filing (and its imposition of the auto-
matic stay) clearly did nRt violate this stay provision.

Extension ofWhiting Pools to Chapter 13
Cases

WhLtLnJ 3RRlV was decided in the context of a
Chapter 11 reorgani]ation proceeding, and the
Supreme Court's reasoning expressly relied upon
‘‘the congressional goal of encouraging reorgani]a-
tions’’ and the fact that a ‘‘reorgani]ation effort
would have small chance of success . . . if property
essential to running the business were excluded
from the estate.’’51 Thus, the WhLtLnJ 3RRlV Court
was careful to confine its holding to turnover of
repossessed collateral in a Chapter 11 case.52 In fact,
there is some textual support for the position that a
Chapter 13 debtor has no turnover rights at all
under Code § �42(a), as that provision is conspicu-
ously absent from the list of ‘‘rights and powers of a
trustee’’ that Code § 1303 confers upon a Chapter
13 debtor.53

Code § 1303, however, does expressly afford a
Chapter 13 debtor a trustee's right to use, sell, or
lease property of the estate under Code § 363, and
it is precisely such ‘‘property that the trustee may
use, sell, or lease under section 363’’ that is subject
to turnover under Code § �42(a). 0oreover, while §
�42(a) provides that any party in possession of such
property ‘‘shall deliver tR the truVtee, and account
for, such property,’’ Code § 1306(b) provides that in
a Chapter 13 case, ‘‘the debtor shall remain in pos-
session of all property of the estate.’’ Thus, the text
of the Code can be fairly read to afford a Chapter 13
debtor turnover rights under Code § �42(a), as an
incident to the debtor's right to possess and use
property of the estate. And likewise, just as Chapter
11's general policy objective of encouraging reorga-
ni]ation over liquidation is promoted through turn-
over of repossessed collateral, so too is Chapter 13's
general policy objective of encouraging debt repay-
ment plans by allowing a debtor to keep all of his�
her property.54

In both Chapter 11 and Chapter 13 cases, then,
the § �42(a) turnover power works in tandem with
the § 362(a)(4) automatic stay provision preventing
the repossessing secured creditor from selling the

collateral. The 'I3 is given full use of repossessed
collateral in order to facilitate confirmation and
consummation of a successful reorgani]ation�
repayment plan, provided that the secured creditor's
lien rights are adequately protected. Consequently,
most courts have concluded that WhLtLnJ 3RRlV’
construction of the scope of the § �42(a) turnover
power is equally applicable in Chapter 13, and the
Second Circuit in Weber reached the same
conclusion.

The 1984 Amendment to § 362(a)(3)
Enjoining any Act to Exercise Control over
Property of the Estate

If the above history of the § �42(a) turnover
power were the end of the story, then cases like
Weber would be easily resolved. The secured credi-
tor clearly could retain possession of collateral
repossessed prepetition pending a determination of
necessary adequate protection, made by the bank-
ruptcy court in the context of a trustee or 'I3's
request for turnover of the repossessed collateral.

The only thing, then, that makes these cases at
all difficult is the 1984 amendment to Code §
362(a)(3), which added the following italici]ed
language�

(a) « a >bankruptcy@ petition « operates as a stay,
applicable to all entities, of—


 
 
 

(3) any act to obtain possession of property of the
estate or of property from the estate Rr tR e[ercLVe
cRntrRl RYer prRperty RI the eVtate�

Indeed, the determinative nature of this amend-
ment is revealed by the fact that,

under the Code, prior to the § 362(a)(3) amendment,
the common >pre-Code@ practice of conditioning turn-
over orders on proof of adequate protection continued.
Courts uniformly supported the practice that ´>a@
secured creditor may insist upon adequate protection
aV a cRnGLtLRn preceGent to the turnover of property
since the property may not be used, sold, or leased
under section 363 without it.µ55

Next month’s issue of Bankruptcy Law Letter will
analy]e and critique the courts’ varying interpreta-
tions of the effect of the ´exercise controlµ amend-
ment to § 362(a)(3) as applied to a secured creditor’s
retention of collateral repossessed prepetition.
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TURNOVER, ADEQUATE PROTECTION, AND
THE AUTOMATIC STAY (PART II): WHO IS
‘‘EXERCISING CONTROL’’ OVER WHAT?
By Ralph Brubaker

This issue of Bankruptcy Law Letter is the second of a two-part
analysis and critique of the Second Circuit's recent decision of In re
Weber.1 In its Weber opinion, the Second Circuit joins a growing ma-
jority of appellate courts holding that a secured creditor who has law-
fully repossessed collateral prepetition must, once the debtor files
bankruptcy, immediately and unconditionally surrender that collat-
eral to the appropriate estate representative (usually a Chapter 13
debtor) on pain of contempt for a willful violation of the automatic
stay.2

The majority position is highly dubious,3 though, and seems driven
more by certain ‘‘practical considerations’’ (as the courts themselves
have put it) than a sound, principled interpretation of the meaning of
the relevant Code provisions.

Last month's issue traced the origins and evolution of the turnover
power through the 1984 amendments to the Bankruptcy Code, which
amended the automatic stay provision of § 362(a)(3) in a manner
that the majority courts believe effects a dramatic change in prior
turnover practice—to wit, that a secured creditor can no longer retain
collateral repossessed prepetition pending provision of court-ordered
adequate protection. This month's issue critically examines the
courts' interpretation of that amendment to § 362(a)(3).

The 1984 Amendment to § 362(a)(3) Enjoining any Act to
Exercise Control over Property of the Estate

If the pre-1984 history of the § 542(a) turnover power were the
end of the story, then cases like Weber would be easily resolved. The
secured creditor clearly could retain possession of collateral repos-
sessed prepetition pending a determination of necessary adequate
protection, made by the bankruptcy court in the context of a trustee
or DIP's request for turnover of the repossessed collateral.

The only thing, then, that makes cases such as Weber at all dif-
ficult is the 1984 amendment to Code § 362(a)(3), which added the
following italicized language:
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(a) . . . a [bankruptcy] petition . . . operates as a
stay, applicable to all entities, of—

* * * *

(3) any act to obtain possession of property of the
estate or of property from the estate or to exercise
control over property of the estate;

Indeed, the determinative nature of this amend-
ment is revealed by the fact that,

under the Code, prior to the § 362(a)(3) amendment,
the common [pre-Code] practice of conditioning turn-
over orders on proof of adequate protection continued.
Courts uniformly supported the practice that ‘‘[a]
secured creditor may insist upon adequate protection
as a condition precedent to the turnover of property
since the property may not be used, sold, or leased
under section 363 without it.’’4

Turnover First, Then Adequate Protection

Those courts finding a stay violation when a
secured creditor retains possession of collateral
repossessed prepetition interpret the ‘‘exercise
control’’ language added to § 362(a)(3) as an amend-
ment directed at precisely that situation. As the
Sixth Circuit BAP stated, ‘‘[w]ithholding possession
of property from a bankruptcy estate is the essence
of ‘exercising control’ over’’ property of the estate.5
Thus, these courts see § 362(a)(3) as a correlative
enhancement of the estate's § 542(a) turnover
rights:
The duty to turn over the property is not contingent
upon any predicate violation of the stay, any order of
the bankruptcy court, or any demand by the creditor.
Rather, the duty arises upon the filing of the bank-
ruptcy petition. The failure to fulfill this duty, regard-
less of whether the original seizure was lawful, con-
stitutes a prohibited attempt to ‘‘exercise control over
the property of the estate’’ in violation of the auto-
matic stay.6

As with any conduct stayed by § 362(a), to the
extent the operation of the stay (in this case, by com-
pelling turnover) will impair the value of the cred-
itor's lien, the creditor's ‘‘[e]ntitlement to adequate
protection in the first instance . . . is triggered by a
creditor's request to the bankruptcy court, and if
you don't ask for it, you won't get it.’’7 Under this in-
terpretation of § 362(a)(3), then, a secured creditor
cannot withhold possession of the repossessed col-
lateral pending provision of adequate protection.
Rather, the secured creditor must affirmatively
request adequate protection from the bankruptcy
court via, for example, a stay relief motion.

This turnover-adequate protection approach,
though, is entirely dependent upon an interpreta-
tion of ‘‘exercise control’’ that includes mere reten-
tion of pre-existing possession, and that interpreta-
tion, while perhaps superficially appealing, is not at
all compelling and, indeed, is highly problematic.

Adequate Protection Before Turnover

Pre-1984 Established Practice

The opposite minority approach resists the
broader interpretation of ‘‘exercise control’’ because
of its dramatic departure from pre-1984 practice,
emphasizing the Supreme Court's interpretive
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canon that presumes continuity in the law and
continuation of established practice, in the absence
of an unambiguous statutory directive or some
legislative history indicating an intention to reverse
the established practice.
When Congress amends the bankruptcy laws, it does
not write ‘‘on a clean slate.’’ Furthermore, this Court
has been reluctant to accept arguments that would
interpret the Code, however vague the particular
language under consideration might be, to effect a
major change in . . . practice that is not the subject
of at least some discussion in the legislative history.8

Some majority courts contest the notion that their
interpretation is a reversal of pre-1984 practice.9
This contention, however, simply is not credible, and
of course, these courts cite no pre-1984 instances in
which a repossessing secured creditor's mere reten-
tion of possession of its collateral (in the absence of
a turnover order) was held to be contemptuous
conduct, in and of itself (presumably because there
are none).10

Moreover, the meaning of ‘‘exercise control’’ in
amended § 362(a)(3), as a trigger for violation of an
injunction, is extremely vague and has been a pe-
rennial source of difficulty in determining its scope.
As the D.C. Circuit explained, the problem lies in
the potentially ‘‘extraordinary’’ sweep of an un-
bounded notion of ‘‘exercise control,’’ particularly
given the indubitable breadth of the notion of ‘‘prop-
erty of the estate’’ as including any kind of ‘‘interest’’
of the debtor in any kind of tangible or intangible
property.
[Section 362(a)(3)] cannot require that every party
who acts in resistance to the debtor's view of its rights
violates [the automatic stay] if found in error by the
bankruptcy court. . . . Since willful violations of the
stay expose the offending party to liability for compen-
satory damages, costs, attorney's fees, and, in some
circumstances, punitive damages, it is difficult to
believe that Congress intended a violation whenever
someone already in possession of property mistakenly
refuses to capitulate to a bankrupt's assertion of
rights in that property.11

What's more, there is absolutely no legislative
history explaining Congress's objective in adding
the intractably vague ‘‘exercise control’’ language to
§ 362(a)(3). At a minimum, then, the majority inter-
pretation seems to run counter to the prevailing
presumption against such a stark reversal of estab-

lished practice. The problems with the majority in-
terpretation, however, do not end there, as careful
application of the statutory language seems to make
the alternative, minority interpretation equally (if
not more) plausible.

‘‘Control’’ as Distinct from ‘‘Possession’’

Adequate protection-turnover courts disagree
with the notion that the language employed in the
1984 amendment to § 362(a)(3) was directly specifi-
cally at retention of possession. Indeed, use of the
word ‘‘control’’ in the 1984 amendment to § 362(a)(3)
suggests that the drafters meant to distinguish the
newly prohibited ‘‘control’’ from the already-
prohibited acts to obtain ‘‘possession,’’ in order to
reach nonpossessory conduct that would nonethe-
less interfere with the estate's authority over a par-
ticular property interest. Indeed, the legislative his-
tory explaining the originally enacted version of §
362(a)(3) also suggested such a distinction, although
the original statutory language clearly did not ad-
dress nonpossessory ‘‘control.’’12

An ‘‘Act’’ as Distinct from Failure to Act

The minority interpretation also reasons from the
automatic stay's general function of merely preserv-
ing the petition-date status quo while parties' rela-
tive rights and obligations can be ascertained
through the appropriate bankruptcy process, and
preserving the petition-date status quo in this
context means permitting the creditor to remain in
possession of the property pending provision of ade-
quate protection as ordered by the bankruptcy court.

By prohibiting only an ‘‘act . . . to exercise con-
trol,’’ the 1984 amendment to § 362(a)(3) does, in
fact, seem in accord with a general design of prevent-
ing affirmative conduct that would upset the
petition-date status quo or otherwise interfere with
the trustee's or DIP's ‘‘control’’ of property of the
estate. ‘‘The automatic stay, as its name suggests,
serves as a restraint only on acts to gain possession
or control over property of the estate.’’13 By contrast,
if a creditor does nothing and simply retains posses-
sion of property that the creditor already has in its
possession, it seems difficult to say that the creditor
has performed an ‘‘act’’ prohibited by the stay.
Indeed, that is essentially how the Supreme Court
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interpreted § 362(a)(3) in the Citizens Bank v.
Strumpf case, where the Court said that a bank's
refusal to pay to the Chapter 13 DIP-depositor sums
on deposit in the debtor's bank account ‘‘was neither
a taking of possession of [debtor's] property nor an
exercising of control over it, but merely a refusal to
perform its promise’’ to repay deposited sums.14

Under this view, then, the ‘‘exercise control’’
amendment prohibits only affirmative conduct
directed at ‘‘control’’ rather than ‘‘possession’’ of
estate property. Such prohibited nonpossessory
‘‘control,’’ in the absence of stay relief from the bank-
ruptcy court, might include a nondebtor counter-
party's unilateral postpetition termination of an ex-
ecutory contract,15 or the postpetition efforts of
someone other than the trustee or DIP (such as an
individual shareholder or creditor of a corporate
debtor or even the individual debtor in a Chapter 7
case) to prosecute a cause of action belonging to the
debtor's bankruptcy estate.16

Thus, a § 542(a)/105(a) turnover cause of action
to recover possession may well be a cause of action
that is properly considered property of the estate,
and the efforts of anyone other than the trustee or
DIP to assert or otherwise interfere with the trustee
or DIP's exclusive authority to assert the estate's
turnover rights might well be considered a prohib-
ited ‘‘act . . . to exercise control over property of the
estate’’ within the meaning of § 362(a)(3). But ‘‘it is
difficult to believe that Congress intended a viola-
tion whenever someone already in possession of
property . . . refuses to capitulate to a bankrupt's
assertion of rights in that property.’’17

Exceptions to a Secured Creditor's Turnover Obligation

The minority, adequate protection-turnover
courts also reject the broader interpretation of §
362(a)(3) as inconsistent with, rather than comple-
menting, the design of the turnover provisions. Un-
like § 362(a)(3), the estate's turnover rights are not
absolute. As the Supreme Court specifically noted in
Whiting Pools, ‘‘there are explicit limitations on the
reach of § 542(a),’’18 pursuant to which turnover is
not required. Yet, under the broad interpretation of
‘‘exercise control,’’ failure to turn over property when
turnover is not required, nonetheless, would consti-
tute a stay violation.

For example, § 542(a) expressly provides that
property is not subject to turnover if ‘‘such property
is of inconsequential value or benefit to the estate.’’
Determinations regarding value and benefit of prop-
erty are not self-evident incorrigible propositions,
particularly when one takes into account the estate's
adequate protection obligations with respect to
property encumbered by a lien. Thus, § 542(a) (on
its face) seems to contemplate such a determination
by the bankruptcy court in the context of a turnover
action initiated by the estate, similar to the proce-
dure for such value and benefit determinations in
the context of abandonment of property of the
estate.19 If the court in that turnover action deter-
mines that the property is of inconsequential bene-
fit to the estate and, thus, not subject to turnover,
under the broad interpretation of ‘‘exercise control,’’
the court would nonetheless be compelled to reach
the absurd conclusion that the defendant violated
the automatic stay by retaining possession of that
property.

The Weber court, therefore, was simply incorrect
in its assertion that § 542(a) is ‘‘self-executing’’ and
‘‘requires that any entity in possession of property
of the estate deliver it to the trustees, without
condition.’’20 As the historical evolution of the turn-
over power clearly reveals, ‘‘§ 542(a) is not self-
executing.’’21 And given that truism, it seems highly
unlikely that Congress would indirectly impose a
self-effectuating turnover obligation via § 362(a)(3)
that exceeds the scope of the § 542(a) turnover
provision. Indeed, it is only by means of a post-hoc
boot-strap, under the influence of the overly broad
interpretation of § 362(a)(3), that the courts have
misconstrued § 542(a) as somehow being self-
executing when (on its face) it clearly cannot be, and
its origins further confirm that conclusion.

Possession Becomes Property of the Estate Only
Upon Turnover

Limiting the reach of the automatic stay in a man-
ner compatible with the turnover provisions simply
requires a modicum of care and precision in specify-
ing the ‘‘property’’ protected by § 362(a)(3). By its
terms, § 362(a)(3) only prohibits acts to exercise
control over ‘‘property of the estate.’’ In its definition
of ‘‘property of the estate,’’ the ‘‘Bankruptcy Code
explicitly adopts the legal understanding of ‘prop-
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erty’ as interests in property,’’ which ‘‘reflects the
‘bundle of sticks’ metaphor’’ for property interests,
and ‘‘its use in the definition of property of the estate
and its use throughout the Code reflect Congress's
deliberate choice.’’22 As Professor Plank puts it:
The explicit use of the bundle of sticks metaphor in §
541(a)(1) shows that Congress intended to distinguish
the debtor's interest in a property item and a third
party's interest in the property item. To the extent
that a third party has an interest in a property item
in which the debtor has an ownership interest, that
interest is excluded from the interest of the debtor in
that property item.23

With respect to turnover, the particular property
interest (the ‘‘stick’’ in the metaphorical property
‘‘bundle of sticks’’) that is at stake is, of course, the
one expressly referenced in § 542(a)—“possession.’’
When a secured creditor is in possession on the peti-
tion date, the secured creditor's continued postpeti-
tion retention of possession is not an exercise of
control over ‘‘property of the estate,’’ because as the
Supreme Court indicated in Whiting Pools, under
those circumstances possession is not a property
interest to which the estate automatically succeeds
on the filing date under § 541(a)(1).24 Rather, pos-
session becomes ‘‘property of the estate’’ under §
541(a)(7) only to the extent the estate successfully
invokes turnover through § 542(a), which (as we've
seen) clearly contemplates initiation of a turnover
action, in which the creditor can then raise any de-
fenses to turnover specified by § 542(a).

Of course, the most prominent among the ‘‘explicit
limitations on the reach of § 542(a)’’ that the Su-
preme Court specifically highlighted in Whiting
Pools is ‘‘that the property be usable under § 363.’’25

By express incorporation of § 363, then, when the
estate seeks turnover of property ‘‘proposed to be
used, sold, or leased, by the trustee, the court . . .
shall prohibit or condition such use, sale, or lease as
is necessary to provide adequate protection’’ of the
secured creditor's lien rights.26

Not surprisingly, this more careful analysis of the
statutory language and the relationship between §
542(a) and cognate provisions in §§ 362 and 363
ultimately reinforces the clear implications of the
history of the pre-Code turnover power because, as
the Supreme Court acknowledged in Whiting Pools,
§ 542(a) is simply a codification thereof. Sections

542(a) and 363(e), together, make a secured cred-
itor's obligation to turn over repossessed collateral
(for use by the trustee or DIP) contingent upon the
trustee or DIP requesting a turnover order from the
court, and in the context of that turnover proceed-
ing, the bankruptcy court can then make a determi-
nation regarding what the estate must do to ad-
equately protect the value of the secured creditor's
lien rights (such as maintaining insurance and mak-
ing periodic cash payments) and thus fulfill the
express statutory condition (1) to the estate's right
to use the property under § 363 and thus also (2) to
the secured creditor's obligation to turn over the
property under § 542—fully consistent with the pre-
Code turnover power that § 542(a) was intended to
codify.

The majority courts' contrary interpretation rests
upon an overly aggressive interpretation of the 1984
amendment to § 362(a)(3) attributable to a specious
understanding of the ‘‘property’’ protected by that
provision. Regrettably, though, much of the blame
for this confusion lies with the Supreme Court's
Whiting Pools opinion. There is one particular pas-
sage from Whiting Pools that seems to lend cred-
ibility to the majority courts' interpretation of §
362(a)(3) and, thus, figures prominently in their
justificatory rationales. It is, at most, however,
simply loose (and erroneous) dictum.

At one point theWhiting Pools opinion states that
‘‘§ 541(a)(1) is intended to include in the estate any
property made available to the estate by other pro-
visions of the Bankruptcy Code,’’27 thus implying
that any possessory right granted the estate by §
542(a) is somehow immediately considered property
of the estate under § 541(a)(1) ‘‘as of the commence-
ment of the case,’’ before the estate actually obtains
possession via turnover. Both that statement itself,
though, and the implication attributed to it are
false. Indeed, the Whiting Pools Court itself subse-
quently contradicts that statement by acknowledg-
ing that the plain language of § 541(a)(1) does not
and cannot ‘‘grant[] to the estate a possessory inter-
est . . . that was not held by the debtor at the com-
mencement of the’’ bankruptcy case—thus, the
Court's reliance on § 542(a) to do that work.28

Moreover, that statement entirely overlooks those
subparagraphs of § 541(a), such as (a)(3) and (a)(7),
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that (unlike § 541(a)(1)) are by their express terms
‘‘intended to include in the estate any property made
available to the estate by other provisions of the
Bankruptcy Code,’’29 such as the avoiding power pro-
visions to which the Whiting Pools Court expressly
likened § 542(a). And in the context of those avoid-
ing power provisions, many lower courts (including
the Second Circuit itself) have refused to indulge
the Whiting Pools suggestion that property recover-
able thereby should somehow be considered prop-
erty of the estate ‘‘as of the commencement of the
case’’ under § 541(a)(1), before the estate actually
recovers the property at issue. For example, in In re
Colonial Realty Co., the Second Circuit flatly re-
jected the contention that ‘‘fraudulently transferred
property [i]s part of the bankruptcy estate under §
541(a)(1) prior to its recovery,’’ holding that the
language and structure of § 541(a) ‘‘clearly reflects
the congressional intent that such property is not to
be considered property of the estate until it is
recovered.’’30

Thus, it may well be true that ‘‘[w]ithholding pos-
session of property from a bankruptcy estate is the
essence of ‘exercising control’ over possession,’’31 as
the majority courts repeatedly (and tellingly)
emphasize. But such an exercise of control over pos-
session is a violation of the § 362(a)(3) automatic
stay only if possession is property of the estate.
When a secured creditor is in possession on the peti-
tion date, though, possession is not property of the
estate, and possession only becomes property of the
estate once the estate actually obtains possession
via turnover.

Only through reliance upon Whiting Pools’ dan-
gerously misleading dictum could the Second Circuit
in Weber come to the bizarre conclusion that ‘‘Whit-
ing Pools teaches that filing of a petition will gener-
ally transform a debtor's equitable [ownership]
interest into a bankruptcy estate's possessory
right.’’32 And the Second Circuit could only conclude
that SEFCU's ‘‘ ‘exercising control’ over the object in
which the estate's equitable [ownership] interest
lay’’33—i.e., retaining possession of the car—was a
stay violation by construing ‘‘property of the estate’’
in a colloquial sense (i.e., the car) rather than the
legal ‘‘interest in property’’ bundle-of-sticks mean-
ing expressly employed in the Bankruptcy Code's
definition of ‘‘property of the estate.’’34

No Protection Is Not Adequate Protection

The majority courts' interpretation of § 362(a)(3)
essentially turns that provision into a self-executing
turnover provision, requiring no adequate protec-
tion and with no turnover defenses at all. That in-
terpretation, of course, makes the ‘‘explicit limita-
tions on the reach of § 542(a)’’35 entirely superfluous.
Indeed, if failure to immediately turn over repos-
sessed collateral once the debtor files bankruptcy is
exercising control over property of the estate in
violation of the stay, then § 542(a) itself seems
superfluous and unnecessary—other than to fill out
the circular reasoning that § 542(a) somehowmakes
possession property of the estate over which the
creditor is exercising control—circular reasoning
that then completely ignores the ‘‘explicit limita-
tions on the reach of § 542(a).’’36 Moreover, inter-
preting § 362(a)(3) as an independent, self-
executing turnover provision not only mandates
immediate turnover for the estate's proposed use
without any provision of adequate protection, it can
also fully jeopardize the secured creditor's entire
‘‘right to adequate protection [that] replace[s] the
protection afforded by possession.’’37

Because most courts hold that a secured creditor's
right to receive adequate protection is triggered only
through the filing of the creditor's request with the
court, many courts have also held that the extent of
adequate protection to which the creditor is entitled
(i.e., the value of the creditor's lien) must be mea-
sured as of the date the secured creditor files its
request with the court. If § 362(a)(3) compels imme-
diate turnover by a secured creditor when the debtor
files bankruptcy, faithful compliance with this
obligation will mean that, as a practical matter,
turnover will invariably precede the creditor's filing
of a formal motion for adequate protection with the
bankruptcy court. Consequently, in those courts
measuring adequate protection as of the date of the
creditor's motion, the secured creditor will be sub-
jected to a period during which its lien is subject to
wholesale dissipation with no recourse.

For example, a possessory lien (such as a service
provider's lien,38 an execution lien,39 or a security
interest perfected by possession40) will vanish the
moment the creditor relinquishes possession to the
trustee or DIP, thus immediately terminating the
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creditor's right to adequate protection. Likewise, if
the creditor turns over uninsured property that is
promptly destroyed by fire, the creditor's right to
adequate protection also goes up in smoke. The
secured creditor's inevitable and entirely under-
standable desire to delay the turnover at least long
enough to preserve the right to receive the ‘‘indubi-
table equivalent’’ specifically mandated by the Code,
certainly does not suggest conduct that should be
considered sanctionable contempt. Indeed, in Citi-
zens Bank v. Strumpf,41 the Supreme Court was pre-
sented with a similar conflict between a broad inter-
pretation of the automatic stay and the express
statutory protections afforded a secured creditor by
the § 542(b) turnover provision, and the Court held
that the former must yield to the latter.

In the Strumpf case, when the debtor filed Chap-
ter 13, he was in default on a $5,000 loan debt owed
Citizens Bank and also had a checking account with
the Bank. In response to the debtor's bankruptcy fil-
ing, the Bank put a temporary freeze on any further
withdrawals from the account while it sought per-
mission from the bankruptcy court to exercise its
setoff rights with respect to the account. Although §
542(b) mandates turnover to the estate of debt pay-
ments owing a debtor, this obligation is expressly
abated ‘‘to the extent that such debt may be offset
under section 553.’’ The bankruptcy court nonethe-
less held the Bank in contempt for violation of the
automatic stay, forcing the Bank to remove its freeze
on the debtor's account. The court subsequently
granted the Bank relief from stay to exercise its set-
off rights, but by that point there were no more
funds in the account to setoff.

The Supreme Court, however, held that the bank-
ruptcy court erred in construing the stay in a man-
ner that eviscerated the setoff rights expressly
preserved by § 542(b)—i.e., the automatic stay
should not be interpreted as a self-executing turn-
over provision that exceeds the scope of the § 542(b)
turnover provision. Likewise, ‘‘[t]he right of ade-
quate protection cannot be rendered meaningless by
an interpretation of §§ 362(a)(3) and 542(a) that
would compel turnover even before an opportunity
for the court's granting of adequate protection.’’42

Indeed, in a very recent decision from the Eighth
Circuit BAP, In re WEB2B Payment Solutions, Inc.,43

the court's reasoning (although dicta) implicitly

acknowledges that the majority courts' interpreta-
tion of § 362(a)(3) as applied to a secured creditor's
retention of possession of collateral is inconsistent
with Strumpf.

In WEB2B, the court held that a secured creditor
with a security interest perfected by possession did,
in fact, lose its perfected lien (and thus its right to
any adequate protection) upon turnover of the col-
lateral to the Chapter 7 trustee, notwithstanding
the fact that immediate turnover seemed compelled
by the Eighth Circuit's early, influential, now-
majority interpretation of § 362(a)(3) in In re
Knaus.44 The BAP, though, also suggested (without
discussing or even citing Knaus) that ‘‘[t]aken
together, Whiting Pools and Strumpf provide a
roadmap for creditors whose rights in collateral will
be relinquished with possession,’’ to wit, ‘‘that a
creditor in [the] position . . . where relinquishment
of possession will in and of itself destroy the cred-
itor's rights . . . may withhold turning the collat-
eral over until the bankruptcy court is able to make
a determination as to whether, and to what extent,
the creditor is entitled to adequate protection.’’45

Carving out an exception for a secured creditor
whose ‘‘relinquishment of possession will in and of
itself destroy the creditor's rights,’’ however, cannot
(by any stretch of the imagination) be wrung from
the language of § 362(a)(3). If ‘‘ ‘exercising control’
over the object in which the estate's equitable
[ownership] interest lay’’46—i.e., retaining posses-
sion—violates § 362(a)(3), that is the case whether
or not the secured creditor's ‘‘relinquishment of pos-
session will in and of itself destroy the creditor's
rights.’’ As the Sharon majority acknowledged,
‘‘[t]here is no ‘exception’ to § 362(a)(3) that excuses
. . . refusal to deliver possession.’’47

And neither is it a sufficient response to suggest
that ‘‘[i]f the creditor is concerned that its interest
will be irreparably harmed if the property is turned
over before [a] motion for relief from stay can be
heard it may request an emergency hearing under
§ 362(f).’’48 If retaining possession, in and of itself,
is a violation of § 362(a)(3), as the majority courts
hold, then any such emergency hearing ‘‘would come
only after a period during which the creditor is in
contempt.’’49 Indeed, even in the more routine case
in which the mere filing of the creditor's stay relief
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motion will preserve the creditor's right to adequate
protection of the value of its lien as of that moment
(although, of course, not guarantee that the estate
will or can actually provide that protection), even
retaining possession of the collateral long enough to
file a motion with the bankruptcy court is, under
the majority interpretation of § 362(a)(3), a willful
and contemptuous stay violation.

The Relative Balance of Burdens and Harms

The majority courts, of course, are not entirely
oblivious to the immense difficulties surrounding
their interpretation of § 362(a)(3). Rather, they
choose to simply overlook or give short shrift to
those problems because they believe that ‘‘a myriad
of policy considerations’’ ‘‘militate in favor of placing
the onus on the creditor, rather than on the debtor,
to seek judicial relief.’’50 Indeed, as a practical mat-
ter, that is all that is at stake with this interpretive
issue: who should bear the burden of initiating
proceedings in the bankruptcy court should the par-
ties fail to agree on the terms for a consensual turn-
over, with the most significant bone of contention
being what is required in the way of adequate
protection of the secured creditor's lien. And these
‘‘practical considerations’’51 seem to be driving the
majority courts' resolution of the interpretive issue.
Indeed, majority courts fully acknowledge that the
secured creditor is entitled to adequate protection of
its lien and that the bankruptcy court retains ulti-
mate authority to set the terms of adequate protec-
tion (should the parties themselves fail to agree on
adequate protection).

According to the majority courts, though, ‘‘allow-
ing the creditor to maintain possession of the asset
until it subjectively feels that adequate protection is
in place, or until the debtor moves for the asset's
return, unfairly tips the bargaining power in favor
of the creditor.’’52 The problem, though, is that the
majority interpretation tips the balance to the op-
posite extreme, virtually assuring that there will
never be a negotiated turnover with agreed adequate
protection because no adequate protection whatso-
ever is necessary to obtain immediate turnover
(under pain of contempt sanctions) under the major-
ity interpretation. A well-advised debtor, therefore,
would never offer any adequate protection in de-
manding turnover and would always put the secured

creditor to the burden of moving for stay relief/
adequate protection before the bankruptcy court, or
use the prospective burden of doing so as leverage
in adequate protection negotiations, but only after
securing turnover without providing any adequate
protection, which (as we've seen) holds the (not
unrealistic) prospect of entirely eviscerating the
secured creditor's right to receive adequate
protection.

That ‘‘practical’’ implication of the majority inter-
pretation is extremely troubling because, as Judge
Spector perceptively pointed out, ‘‘we are dealing
here with a property interest—the creditor's right of
possession. The contention that a creditor loses that
interest on the strength of nothing more than the
trustee's [or DIP's] say-so may well be at odds with
the Fifth Amendment’’53 and, at a minimum, seems
inconsistent with the statutory allocation of the
burden of proof regarding adequate protection to the
trustee or DIP, not the secured creditor.54 As Judge
Teel has correctly noted, prepetition repossession
itself ‘‘is often undertaken to assure adequate pro-
tection (such as when a car is uninsured or a lack of
interest payments has increased the liability above
the car's liquidation value).’’55

The majority courts' willingness to provide such
an extreme (to the point of potentially unconstitu-
tional) advantage to the estate in adequate protec-
tion negotiations undoubtedly flows from the fact
that this issue recurs most frequently in Chapter 13
cases, where the entire reason for the bankruptcy
filing may well be so that the debtor can regain pos-
session and use of a vehicle necessary for work-
related transportation. Indeed, being without a ve-
hicle for any extended period of time may jeopardize
the debtor's job or business, an understandable
concern that the majority interpretation addresses
quite effectively.

If the debtor must initiate proceedings in the
bankruptcy court to obtain turnover of the repos-
sessed vehicle (under the minority interpretation of
§ 362(a)(3)), Bankruptcy Rule 7001(1) mandates an
adversary proceeding with formal summons and
complaint, and all of the normal timetables for full-
blown all-out litigation, such as 30 days to answer
the complaint, etc., which obviously is not conducive
to an expedited resolution of the adequate protec-
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tion issue, which is essentially the only contested is-
sue to be litigated. If the secured creditor must initi-
ate proceedings in the bankruptcy court, however
(under the majority interpretation of § 362(a)(3)),
the secured creditor can proceed by motion request-
ing relief from the automatic stay/adequate protec-
tion under Bankruptcy Rule 4001(a), and under that
scenario, the Bankruptcy Code itself directs expe-
dited resolution of the adequate protection issue
under the hearing timetable mandated by Code §
362(e).

Expeditious resolution of a turnover order (and
corollary adequate protection determination) is
indeed appropriate as a matter of course. The Bank-
ruptcy Rules, however, do not provide an appropri-
ate process therefor if the minority interpretation of
§ 362(a)(3) prevails—thus, the compelling impetus
for the majority interpretation and the pervasive
instinct that the negotiating leverage the minority
interpretation affords the secured creditor is legiti-
mately regarded as ‘‘unfair.’’

The majority courts' highly questionable inter-
pretation of § 362(a)(3), therefore, may well be at-
tributable principally to the curious decision of the
drafters of the 1973 Bankruptcy Rules to require
that turnover be sought via an adversary
proceeding. That decision effected a marked depar-
ture from the ‘‘summary’’ nature of turnover pro-
ceedings under the 1898 Act, pursuant to which
‘‘[t]he procedure for exercising summary turnover
jurisdiction was by written petition . . . with notice
to the respondent by an order to show cause.’’56

The 1973 Bankruptcy Rules and then the 1978
Bankruptcy Code initiated an (as yet unsuccessful57)
effort to ‘‘relegate[] the differences between sum-
mary proceedings and plenary suits’’ inherited from
English bankruptcy practice ‘‘to a place of minor
historical significance.’’58 In the process, though,
some of the accumulated wisdom embodied in that
distinction may have been discarded and now forgot-
ten, and a ‘‘summary’’ process for obtaining turn-
over relief (and corollary adequate protection deter-
minations) appears to be one such casualty. Indeed,
in 1983 the Advisory Committee reversed the 1973
decision to require an adversary proceeding for stay
relief (and corollary adequate protection) requests,59

and in 1987, they did the same with respect to a

trustee's turnover proceedings against a debtor.60

The 1973 decision to require an adversary proceed-
ing for all other turnover requests, however, remains
unchanged, but perhaps warrants renewed atten-
tion from the Bankruptcy Rules Advisory
Committee. If nothing else, the way in which the
competing procedural regimes seem to be distorting
the interpretation of § 362(a)(3) is cause for concern.
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