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2022 ABI Midwestern Bankruptcy Institute 
 

Judicial Roundtable – Friday, October 7, 11:15 am to 12:25 pm 
 
  Deadlines:   Topics/Bios/Photos – August 11 
    Materials – Sept. 8 
    Final Materials – Sept. 22 
 
 
Judges      Topics 
 
Anita Shodeen (S.D. IA)   Estate Professionals:  Getting Employed and Paid 
 
Cynthia Norton (W.D. MO)   Professionalism & Civility 
 
Kathy Surratt-States (E.D. MO)  Student Loans and Dischargeability Issues 
 
Kimberly Tyson (CO)    Dos and Don’ts When Prosecuting Section  

523 and/or 727 actions 
 
Mitchell Herren (KS)    Avoid These Evidence Pitfalls at Trial 
 
Michael Romero (CO) Up in Smoke – the interplay between state 

marijuana laws and the bankruptcy code 
 
Michael Ridgway (MN)   Available Sanctions in the Bankruptcy Court 
 
Bianca Rucker (Ark) Compromise under Rule 9019, Sale Under § 363, or 

Both  
 
Janice Loyd (OK)    Who Gets the Benefit of Appreciation in Property  

During the Case, the Estate or the Debtor? 
 
Barry Schermer (EDMO)    Persuasiveness, Presentation, and Professionalism 
 
Robert Berger (KS)    Chapter 13 Plan Length & the Kinney decision 
 
Dennis Dow (WDMO)   Vicarious Liability for Non-Dischargeable Debt  
      Under §523(a)(2) 
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ABI Midwestern Bankruptcy Institute 

Judicial Round-and-Round  
October 7, 2022 

 
Persuasiveness, Presentation, and Professionalism 

Judge Barry S. Schermer 
 

Materials included: 

1. Rick Reilly, On a Wing and a Prayer, SPORTS ILLUSTRATED, Sept. 20, 1999, 
https://vault.si.com/vault/1999/09/20/on-a-wing-and-a-prayer. 

2. In re 38-36 Greenville Ave LLC, No. 21-2164, 2022 WL 1153123, at *1 (3d Cir, 2022), 
petition for cert. filed sub nom. Tung  v. Forman, 90 U.S.L.W. 3412 (U.S. June 23, 2022) 
(No. 21-1605).  

3.  Levit v. Ingersoll Rand Fin. Corp., 874 F.2d 1186, 1187 (7th Cir. 1989). 

4.  MARK HERRMANN, THE CURMUDGEON'S GUIDE TO PRACTICING LAW 1-8 (ABA 1st ed. 
2006). 

5.  Judge Schermer’s “Examples of Words and Phrases to Avoid” 
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Student Loans and Dischargeability Issues1 

A.Tests for undue hardship to discharge student loans under § 523(a)(8) 

a. Brunner v. N.Y. State Higher Educ. Servs. Corp., 831 F.2d 395 (2d Cir. 1987) 
 

Brunner Test.  Brunner v. N.Y. State Higher Educ. Servs. Corp., 831 F.2d 395 (2d Cir. 
1987).  To discharge student loans a debtor must establish by a preponderance of the evidence 
that: (1) the debtor cannot maintain a minimal standard of living; (2) additional circumstances 
exist to show that the debtor’s financial condition is likely to persist for a significant portion of the 
repayment period; and (3) the debtor made a good faith attempt to repay the loan. 

Case Summary 

Facts: Marie Brunner, pro se debtor (hereinafter “Brunner”), appealed from a decision of the 
United States District Court for the Southern District of New York, which held that it was an error 
for the Bankruptcy Court to discharge her student loans based on “undue hardship.”2 The 
District Court determined that Brunner did not establish her eligibility for a discharge of her 
student loans based on undue hardship. The record demonstrates no “additional circumstances” 
indicating a likelihood that her current inability to find any work will extend for a significant 
portion of the loan repayment period.  Brunner is not disabled, nor elderly, and she has—so far 
as the record discloses—no dependents. No evidence was presented indicating a total 
foreclosure of job prospects in her area of training.  At the time of the hearing, only ten months 
had elapsed since Brunner's graduation from her master's degree program. Finally, as noted by 
the District Court, Brunner filed for the discharge within a month of the date the first payment of 
her loans came due. Moreover, she did so without first requesting a deferment of payment, a 
less drastic remedy available to those unable to pay because of prolonged unemployment. Such 
conduct does not evidence a good faith attempt to repay her student loans.3  

Holding:   The Second Circuit Court of Appeals affirmed, holding that:  
 

(1) for a debt to be dischargeable on basis of “undue hardship,” debtor must show an 
inability to maintain a “minimal” standard of living for self and dependents if forced to 
repay loans, that additional circumstances exist indicating that state of affairs is likely to 
persist for a significant portion of the repayment period of student loans, and that debtor 
has made good-faith efforts to repay loans,4 and  
 

(2) Chapter 7 debtor failed to establish that her current inability to find work would extend for 
a significant portion of the student loan repayment period or that she had made a good-
faith attempt to repay student loans, and thus failed to establish “undue hardship” as 
required for a discharge of loans.5 

 
 
 

                                                             
1 The Brunner test is generally followed by the Second, Third, Fourth, Fifth, Sixth, Seventh, Ninth, and Eleventh       
Circuits.  
2 Brunner, 831 F.2d at 396 (citing In re Brunner, 46 B.R. 752 (S.D.N.Y. 1985)). 
3 Brunner, 831 F.2d at 396-97. 
4 Brunner, 831 F.2d at 396. 
5 Id.   
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b. Long v. Educ. Credit Mgmt. Corp., 322 F.3d 549 (8th Cir. 2003) 

 
Totality of Circumstances Test. The Eighth Circuit developed a totality of the 

circumstances test in Long v. Educ. Credit Mgmt. Corp., 322 F.3d 549, 554 (8th Cir. 2003), 
where the court must consider (1) debtor’s future financial condition, (2) debtor’s and 
dependent’s reasonable and necessary living expenses, and (3) other relevant facts and 
circumstances surrounding each particular bankruptcy case. 

Case Summary 

Facts:  Educational Credit Management Corporation (hereinafter “ECMC”) appealed the 
Bankruptcy Appellate Panel's (hereinafter “BAP”) decision affirming the Bankruptcy Court's 
discharge of Nanci Long's student loan debt. This case required the Eighth Circuit Court of 
Appeals to address the undue hardship provision found in 11 U.S.C. § 523(a)(8)(B). ECMC 
argues that the Bankruptcy Court erred in its determination that repayment of the debt would 
impose an undue hardship on appellee. ECMC also contends that the BAP relied on an 
incorrect review standard to reach its decision.6 The Eighth Circuit Court of Appeals reversed 
and remanded to the BAP.  

Nanci Long (hereinafter “Appellee”), was a thirty-nine-year-old, single-mother. In 1987, she 
passed her state-board examination. Until 1990, she worked as a chiropractor in various clinics. 
Appellee owned and operated a successful chiropractic practice from 1990 until 1993. At some 
point in 1993, Appellee began to experience extreme fatigue, depression, and diminution of her 
mental faculties. These symptoms increasingly affected her work, causing a substantial drop in 
her clientele. In 1995, Appellee terminated her chiropractic practice altogether, citing an inability 
to handle life changes. She continued in a downward economic and emotional spiral. At one 
point, she attempted suicide.  At the time of the trial, she was gainfully employed and was 
pursuing an additional college degree. According to Appellee, her symptoms included 
severe, short-term memory loss, persistent ache, dramatic weight gain, and anxiety about being 
in public places. In order to treat her condition, appellee takes various prescription drugs and 
sleeps in excess of twelve hours per day.7  

The Bankruptcy Court found that Appellee's medical condition will persist into the future and will 
interfere with her future earning potential. The Bankruptcy Court concluded that the severity and 
historical intensity of Appellee's illness and overall prognosis would prevent Appellee from 
earning enough money to “dig herself out of these ... loans.”8 After conducting a review for clear 
error, a divided BAP summarily affirmed the Bankruptcy Court's decision. On appeal, ECMC 
argues that the BAP should have used the de novo standard in its review of the Bankruptcy 
Court's undue hardship determination. ECMC also contends that Appellee's student loans were 
not dischargeable under § 523(a)(8)(B), because the loans did not impose an undue hardship.9 

Holding: The Eighth Circuit Court of Appeals held that: 

                                                             
6 In re Long, 322 F.3d at 551.  
7 Id.  
8 In re Long, 322 F.3d at 551-552. 
9 Id. 
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A less restrictive approach to the “undue hardship” inquiry is preferred.10  The Eighth Circuit 
Court of Appeals is convinced that requiring bankruptcy courts in the Eighth Circuit to adhere to 
the strict parameters of a particular test would diminish the inherent discretion contained in § 
523(a)(8)(B). “Therefore, we continue—as we first did in Andrews—to embrace a totality-of-the-
circumstances approach to the ‘undue hardship’ inquiry.”11 “We believe that fairness and equity 
require each undue hardship case to be examined on the unique facts and circumstances that 
surround the particular bankruptcy.”12 

In evaluating the totality-of-the-circumstances, reviewing bankruptcy courts in the Eighth Circuit 
should consider: (1) debtor's past, present, and reasonably reliable future financial resources; 
(2) a calculation of debtor's and her dependent's reasonable necessary living expenses; and (3) 
any other relevant facts and circumstances surrounding each particular bankruptcy case.13   

Simply put, if debtor's reasonable future financial resources will sufficiently cover payment of the 
student loan debt while still allowing for a minimal standard of living-then the debt should not be 
discharged. Certainly, this determination will require a special consideration of debtor's present 
employment and financial situation-including assets, expenses, and earnings along with the 
prospect of future changes positive or adverse in the debtor's financial position.14 

c. In re Gerhardt, 348 F.3d 89 (5th Cir. 2003) 
 

Brunner plus “Total Incapacity” to Repay Test. The Fifth Circuit added to the Brunner test by 
holding that discharging student loans requires the debtor to specifically prove 
“a total incapacity ... in the future to pay [his] debts for reasons not within [his] control.”15 In other 
words, the debtor must show that circumstances out of her control have resulted in a ‘total 
incapacity’ to repay the debt now and in the future. 

Case Summary 

Facts: Chapter 7 debtor sought discharge of his student loans. The Bankruptcy Court for the 
Eastern District of Louisiana entered judgment in favor of debtor, and creditor appealed. The 
District Court reversed.16 

Over a period of years, Jonathon Gerhardt (hereinafter “Gerhardt”) obtained over $77,000 in 
government-insured student loans to finance his education at the University of Southern 
California, the Eastman School of Music, the University of Rochester, and the New England 
Conservatory of Music. Gerhardt is a professional cellist. He subsequently defaulted on each 
loan owed to the United States Government.  In 1999, Gerhardt filed for Chapter 7 bankruptcy 
and thereafter filed an adversary proceeding seeking discharge of his student loans pursuant 
to 11 U.S.C. § 523(a)(8). The Bankruptcy Court discharged Gerhardt's student loans as causing 
undue hardship. On appeal, the District Court reversed, holding that it would not be an undue 

                                                             
10 Andrews v. S.D. Student Loan Assistance Corp. (In re Andrews), 661 F.2d 702, 704 (8th Cir. 1981). 
11 In re Long, 322 F.3d at 554. 
12 Id.  
13 In re Long, 322 F.3d at 554 (citing Andresen v. Neb. Student Loan Program, Inc. (In re Andresen), 232 B.R. 127, 
132 (8th Cir. B.A.P. 1999).  
14 In re Long, 322 F.3d at 554-555. 
15 In re Gerhardt, 348 F.3d 89, 92 (5th Cir. 2003) (citing In re Faish, 72 F.3d 298, 307 (3d Cir.1995)). 
16 In re Gerhardt, 348 F.3d at 91. 
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hardship for Gerhardt to repay his student loans.17  Finding no error, the Fifth Circuit Court of 
Appeals affirmed the District Court's judgment. 

Holding: The Fifth Circuit Court of Appeals affirmed, holding that: 

To justify discharging debtor's student loans, the Brunner test requires a three-part showing: 
 

(1) that debtor cannot maintain, based on current income and expenses, a “minimal” 
standard of living for [himself] and [his] dependents if forced to repay the loans;  

 
(2) that additional circumstances exist indicating that this state of affairs is likely to 

persist for a significant portion of the repayment period of the student loans; and  
 

(3) that debtor has made good faith efforts to repay the loans.18  
 

Because the Second Circuit presented a workable approach to evaluating the undue hardship 
determination, the Fifth Circuit Court of Appeals expressly adopted the Brunner test for 
purposes of evaluating a Section 523(a)(8) decision.19 
 
“The second prong of the Brunner  test asks if ‘additional circumstances exist indicating that this 
state of affairs is likely to persist [for a significant period of time].’”20  “’Additional circumstances’ 
encompass ‘circumstances that impacted on the debtor's future earning potential but which 
[were] either not present when the debtor applied for the loans or [have] since been 
exacerbated.’”21    
 
Thus, the Fifth Circuit ultimately held that “proving that the debtor is ‘currently in financial straits’ 
is not enough.”22 “Instead, the debtor must specifically prove “a total incapacity ... in the future to 
pay [his] debts for reasons not within [his] control.”23  
 

d. In re Matter of Thomas, 931 F.3d 449 (5th Cir. 2019) 
 
Brunner plus “Intolerable Difficulties” Test. The Fifth Circuit also tightened the Brunner 

test by ruling that a debtor may not discharge a student loan unless repayment would impose 
intolerable difficulties on the debtor.  

Case Summary  

Facts:  Chapter 7 debtor brought adversary proceeding against the Department of Education 
seeking determination that she was entitled to undue hardship discharge of $7,806.45 student 
loan debt. The United States Bankruptcy Court for the Northern District of Texas denied 

                                                             
17 In re Gerhardt, 348 F.3d at 90-91. 
18 In re Gerhardt, 348 F.3d at 91 (quoting Brunner v. N.Y. State Higher Educ. Servs. Corp., 831 F.2d 395, 396 (2d Cir. 
1987)). 
19 Id. 
20 In re Gerhardt, 348 F.3d at 92 (quoting Brunner, 831 F.2d at 396). 
21 In re Gerhardt, 348 F.3d at 92 (quoting In re Roach, 288 B.R. 437, 445 (Bankr. E.D. La. 2003)).  
22 In re Gerhardt, 348 F.3d at 92 (quoting In re Brightful, 267 F.3d 324, 327 (3d Cir.2001)). 
23 In re Gerhardt, 348 F.3d at 92 (quoting In re Faish, 72 F.3d 298, 307 (3d Cir.1995) (quoting In re Rappaport, 16   
B.R. 615, 617 (Bankr.D.N.J.1981)). 
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discharge of student loan debt. Debtor appealed and the District Court affirmed. Debtor 
appealed again.24 

Vera Frances Thomas, the Appellant (hereinafter “Thomas”), is over 60 years old and had to file 
a Chapter 7 bankruptcy case in 2017. Thomas suffers from diabetic neuropathy, a degenerative 
condition that causes pain in her lower extremities. Thomas is now unemployed and subsists on 
a combination of public assistance and private charity. In February 2012, however, Thomas 
worked for eight years at a call center in Southeastern Virginia and was earning $11.40 per hour 
with benefits. That year, Thomas decided to enroll at a local community college to improve her 
career prospects (she had a high school diploma, but no higher education credits). Thomas 
obtained two $3,500 loans through the Department of Education, the first on February 14, 2012, 
and the second on September 21, 2012, to finance her first two semesters of courses. Thomas 
did not return for a third semester, and her loans went into repayment in December 2013. In 
spring 2014, Thomas made payments of $41.24 and $41.61 on the loans.25 
 
Thomas’ health began to decline significantly in 2014 when she was diagnosed with diabetic 
neuropathy. The condition, which often reduces circulation in patients’ lower extremities, caused 
muscle weakness, numbness, and pain in her legs and feet after prolonged standing. Thomas 
frequently took unpaid leave from work at the call center to manage her symptoms and incurred 
significant medical expenses. In 2016, her employer was acquired by another company, and the 
new employer fired her for violating company policies. Because she was terminated for cause, 
Thomas was ineligible for unemployment benefits.26 
 
To defray costs, Thomas moved to Texas to live with her then-boyfriend. Thomas obtained work 
with Perfumania, then Whataburger, and finally UPS. But each job required her to be on her 
feet, and she could not maintain these positions. Since quitting UPS in 2017, Thomas has not 
obtained employment that comports with her need for sedentary work. Unable to make 
payments on her student loans and other significant debts, Thomas filed Chapter 7 bankruptcy 
in Dallas and received a general discharge of her debts. Seeking a discharge of her student 
loan debt as well, Thomas initiated an adversary complaint in Bankruptcy Court against the 
Department of Education.27 
 
Holding: The Fifth Circuit Court of Appeals affirmed, holding that: 

Thomas’ inability to pay her student loans and maintain a minimal standard of living was not 
likely to persist throughout a significant portion of the loans’ repayment period. The plain 
meaning of the words chosen by Congress is that student loans are not to be discharged unless 
requiring repayment would impose intolerable difficulties on the debtor.28 The threshold by 
definition must be greater than the ordinary circumstances that might force one to seek 
bankruptcy relief.29 

 

 

                                                             
24 In re Matter of Thomas, 931 F.3d at 449. 
25 In re Matter of Thomas, 931 F.3d at 450. 
26 In re Matter of Thomas, 931 F.3d at 450.  
27 In re Matter of Thomas, 931 F.3d at 450.  
28 In re Matter of Thomas, 931 F.3d at 454. 
29 Id.  
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e. Educ. Credit Mgmt. Corp. v. Polleys, 356 F.3d 1302 (10th Cir. 2004) 
 
Brunner plus “Acting in Good Faith” Test. Tenth Circuit adopted a narrower version of 

the Brunner test. 

Case Summary  

Facts: Plaintiff/Appellee Nancy Jane Polleys (hereinafter “Polleys”) sought a bankruptcy court 
discharge of federally guaranteed student loans. Defendant/Appellant Education Credit 
Management Corporation (hereinafter “ECMC”) is a non-profit company and fiduciary of the 
Department of Education that is charged with collecting such loans. ECMC was the holder of the 
loans at the time of filing. Polleys initiated an adversary proceeding in bankruptcy, contending 
that the loans were dischargeable because payment of them would impose an undue hardship 
within the meaning of 11 U.S.C. § 523(a)(8). The Bankruptcy Court agreed and discharged the 
loans. The District Court affirmed. ECMC appealed.30  

At the time of trial, Polleys was a 45–year old single mother of a teenaged girl. In 1993, Polleys 
obtained a degree in accounting financed with student loan funds. Polleys has not repaid any 
amount on these loans. Her loans were later consolidated, and at the time of trial had a balance 
of approximately $51,000 with repayment requiring $420 per month over a period of 20 
years. Polleys was previously employed as an accountant. In 1994, she worked for one year in 
that capacity and earned $33,000. She had a job in public accounting in 1997, earning $13,771. 
According to Polleys, she was laid off from that job when the employer realized she was taking 
antidepressant medication and she asked for too much help. Polleys also tried self-employment 
but could only get small bookkeeping jobs that paid less than $400 per month. Since 1997, 
Polleys' annual income has been as high as $16,000 and as low as $3,000.31  
 
Polleys and her daughter live in a rental property owned by her parents and pay no rent or 
utilities. Polleys has a 1993 Subaru, which has significant body damage, but owns very little 
other property and no real property. Her budget contains no funds for emergencies. Polleys 
qualifies for food stamps, and her income is below the federal poverty guidelines, as it was in 
the year before trial. Although her daughter is eligible for Medicaid, Polleys herself has no health 
insurance. Polleys is apparently in good physical health, but she has been diagnosed with and 
continues to suffer from a psychological condition known as ‘cyclothymic disorder’.32 
 
Holding: The Tenth Circuit Court of Appeals affirmed, holding that: 

(1) showing of a certainty of hopelessness was not required to demonstrate inability to 
maintain minimum standard of living if forced to repay loans; 
 

(2) whether debtor has made good faith efforts to repay loans should depend on the 
legitimacy of the basis for seeking a discharge; 
 

(3) debtor had inability to maintain minimum standard of living if forced to repay student 
loans which was likely to persist for significant portion of loan repayment period; 

 
(4) debtor sought discharge in good faith; and 

                                                             
30 Educ. Credit Mgmt. Corp, 356 F.3d at 1304. 
31 Educ. Credit Mgmt. Corp, 356 F.3d at 1304-1305 
32 Educ. Credit Mgmt. Corp, 356 F.3d at 1305. 
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(5) debtor demonstrated undue hardship, entitling her to discharge.33 
 

B. Recent Cases 

a. Tingling v. Educ. Credit Mgmt. Corp. et al., 990 F.3d 304 (2d Cir. 2021) 

Recent reaffirmance of the Brunner undue hardship test by the Second Circuit. 

Case Summary  

Facts: Chapter 7 debtor filed an adversary complaint seeking [a] determination that her 
educational loans were dischargeable and subsequently moved to seal the case and for a 
default judgment against the United States Department of Education (hereinafter “DOE”). After 
loan guarantor's motion to intervene was granted and debtor's default motion was denied, trial 
was held. The Bankruptcy Court for the Eastern District of New York determined that debtor 
failed to satisfy the Brunner test and, accordingly, that her student loans were not 
dischargeable. Debtor, proceeding pro se, appealed. The District Court affirmed. Debtor 
appealed.34 

In August 2016, Debtor/Appellant Janet Tingling (hereinafter “Tingling”) sought relief from her 
student debt by filing a complaint against student loan holder United States Department of 
Education and others. On consent of the parties, the Bankruptcy Court granted the motion of 
Educational Credit Management Corporation to intervene as the assignee of eight of the loans. 
On April 15, 2019, the Bankruptcy Court entered a final judgment, holding that Tingling's student 
loans were non-dischargeable and that Tingling had failed to prove undue hardship. Tingling 
appealed to the District Court, which affirmed the Bankruptcy Court's judgment. The District 
Court further held that the Bankruptcy Court did not abuse its discretion when it adopted the 
July 31, 2018, joint pretrial memorandum as the basis for its Pretrial Order and declined to 
incorporate Tingling's later unilateral revisions.35  

Holding:  The Second Circuit Court of Appeals affirmed, holding that: 

(1) The Bankruptcy Court did not abuse its discretion in basing its Pretrial Order on the joint 
pretrial memorandum dated July 31, 2018. Nor was it an abuse of discretion for the 
Bankruptcy Court to not permit Tingling to unilaterally modify that joint pretrial 
memorandum, as the interests of justice in this case did not so require.36  

(2) Tingling failed to make the factual showing to establish “undue hardship” under Brunner, 
as would be required to discharge her educational loans.37 

Appeal: Tingling’s petition to the United States Supreme Court for writ of certiorari was denied.38 

 

 
                                                             
33 Educ. Credit Mgmt. Corp, 356 F.3d at 1310-1312. 
34 In re Tingling, 990 F.3d at 306-307.  
35 In re Tingling, 990 F.3d at 307-308.  
36 In re Tingling, 990 F.3d at 309.  
37 Id. at 310.  
38 Tingling v. Educ. Credit Mgmt. Corp., 142 S. Ct. 1367, 212 L. Ed. 2d 326, 90 U.S.L.W. 3290 (2022). 
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b. Educ. Credit Mgmt. Corp. v. Goodvin, 2021 WL 1026801 (D. Kan. 2021) 

Compare the following to Tingling to Educ. Credit Mgmt. Corp. v. Goodvin, 2021 WL 
1026801 (D. Kan. 2021), which the district court determined the debtor could satisfy the Brunner 
test because the debtor could not pay accruing interest on the student loan and still maintain a 
minimal standard of living. 

Case Summary  

Facts: After filing chapter 7 bankruptcy, Debtor Jeffrey Goodvin (hereinafter “Goodvin”) initiated 
an adversarial proceeding against the United States Department of Education (hereinafter 
“DOE”) and defendant Educational Credit Management Corporation (hereinafter “ECMC”) 
seeking discharge of certain student loans held by DOE and ECMC pursuant to 11 U.S.C. § 
523(a)(8).39 At the time of trial, Goodvin was 57, single, and had no dependents. In total, 
Goodvin owed $77,000 on his student loans, which are accruing interest at a rate of $503 per 
month.40 On July 15, 2020, the Bankruptcy Court conducted a trial at which the parties offered 
documentary evidence and stipulations of fact and at which Goodvin testified. On September 1, 
2020, the Bankruptcy Court issued a written opinion in which it made various findings of fact; 
concluded Goodvin had shown the necessary undue hardship; and partially discharged the 
student loan debt, specifically discharging Goodvin's debt on a 1992 consolidation loan held by 
ECMC but excepting from discharge the debt on ECMC's other loan and on DOE's loans.41 

ECMC appealed that decision to the United States District Court for the District of Kansas. 
ECMC challenged particular findings of fact relating to Goodvin's expenses, and it argued that 
the Bankruptcy Court erred in concluding that Goodvin satisfied the undue hardship standard. 
ECMC also argued that, if that standard is deemed satisfied, the Bankruptcy Court abused its 
discretion in discharging only the debt on one loan instead of spreading the partial discharge 
among all debts on a pro rata basis. The Court rejected ECMC's arguments, and it 
therefore affirmed the Bankruptcy Court's partial discharge.42 

Holding:  The United States District Court for the District of Kansas held that: 

(1) disposable income insufficient even to pay accruing interest can prove “undue hardship” 
under 11 U.S.C. § 523(a)(8); and  

(2)  the availability of an income-based repayment program will not automatically preclude 
the discharge of student loans.43 

c. Parvizi v. U.S. Dep’t of Educ., et al., (In re Parvizi), 2021 Bankr. LEXIS 1283 (Bankr. 
D. Mass. May 12, 2021)  

Bankruptcy Court in Massachusetts discharged part of debtor’s student loans under 
Section 105(a) after finding that in Massachusetts the bankruptcy courts use the totality of the 
circumstances test.  

                                                             
39 Educ. Credit Mgmt. Corp., 2021 WL 1026801, at *1. 
40 Id. at *2.  
41 Id. at *1-2. 
42 Educ. Credit Mgmt. Corp., 2021 WL 1026801, at *2.  
43 Educ. Credit Mgmt. Corp., 2021 WL 1026801, at *23-26. See Bill Rochelle, Inability to Cover Accruing Interest Was 
Pivotal on Discharging Student Loans, AMERICAN BANKRUPTCY INSTITUTE (Mar. 22, 2020).  
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Case Summary 

Facts:  As of the trial date, Debtor Tamara Parvizi (hereinafter “Parvizi”) was 51 years old, had 
no physical or mental conditions that impede her ability to work, and did not have any 
dependents. From 1997 through 2012, Parvizi received various student loans to fund her 
extensive education. As a result of that education, Debtor has obtained multiple degrees and is 
fluent in at least four languages. In 1990, Parvizi obtained a bachelor's degree in philosophy 
and biochemistry from Clark University. Thereafter, she attended medical school but voluntarily 
left before receiving a degree. In 2007, Parvizi received $100,000 from her father and offered to 
compromise her extant $123,000 student loan balance for $45,000. The United States 
Department of Education (hereinafter “DOE”) rejected the offer because, based on Parvizi’s 
financial statement, the DOE believed that Parvizi had an ability to pay the loan. In 2008, Parvizi 
returned to medical school at St. George's University School of Medicine (financed by additional 
student loans) and graduated with a Doctor of Medicine in 2012. In June 2012, Parvizi began a 
four-year residency program in psychiatry at the University of Vermont, earning $50,000 per 
year. However, Parvizi did not complete the residency program and left in January 2013.  
Parvizi testified that, as a result of a conflict with her supervisor, she was put on a remediation 
plan and was then placed on leave pending an appeal. Parvizi admitted that she decided not to 
pursue the appeal and, instead, chose to resign.  Despite her many attempts, Parvizi was never 
offered an interview for, nor admitted to, another residency program. Since 2014, Parvizi has 
primarily obtained employment in the education field. For tax years 2016 through 2019, Parvizi 
annual income was $21,588, $20,876, $41,336, and $28,668, respectively. Debtor estimated 
that she earned $2,500 per month in early 2020.44 

The DOE holds two types of Parvizi’s student loans - federal government funded loans through 
the William D. Ford Federal Direct Loan Program (hereinafter the "Direct Loans") and privately 
funded student loans that are guaranteed and held by the federal government through the 
Federal Family Education Loan Program (hereinafter the "FFELP Loans"). As of September 10, 
2020, the outstanding total balance of the Direct and FFELP Loans totaled $653,843.22, 
comprised of $478,070.53 in unpaid principal and $175,772.80 in interest. Parvizi has not made 
any payments toward the student loans with the exception of offsets of her income tax refunds 
in the amount of $3,960.95, which were credited to her student loan account. The parties have 
stipulated that the Direct Loans are currently eligible for participation in the Revised Pay As You 
Earn (hereinafter “REPAYE”) income driven repayment plan, and that the FFELP Loans would 
also be eligible upon consolidation.45 

Holding:  The United States Bankruptcy Court for the District of Massachusetts held that: 

“Although ‘undue hardship’ is not defined in the Bankruptcy Code, the parties have stipulated 
that the test to be applied in this case is the totality of the circumstances’ test, which this Court, 
along with the other bankruptcy courts in this district, has previously adopted.”46 “[T]he totality of 
the circumstances analysis is aimed at determining the answer to the question: ‘Can the debtor 
now, and in the foreseeable future, maintain a reasonable, minimal standard of living for the 

                                                             
44 Parvizi, 2021 Bankr. LEXIS 1283, at *2-6. 
45 Parvizi, 2021 Bankr. LEXIS 1283, at *9-10. 
46 Parvizi, 2021 Bankr. LEXIS 1283, at *14. See Schatz v. U.S. Dep’t. of Educ. (In re Schatz), 584 B.R. 1, 7 (Bankr. D. 
Mass. 2018), vacated and remanded on other grounds, 602 B.R. 411 (B.A.P. 1st Cir. 2019). 
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debtor and the debtor's dependents and still afford to make payments on the debtor's student 
loans?’”47 

Based on the totality of the circumstances, Parvizi has not proven by a preponderance of the 
evidence that excepting her student loans from discharge would impose an undue hardship 
pursuant to § 523(a)(8). However, the Court does find that to the extent Parvizi is unable to 
repay the student loans in full by the end of any applicable income-contingent repayment 
program, the negative amortization of the debt and accrued interest would undoubtedly 
constitute an undue hardship to Parvizi at that time. Parvizi was 51 years old at the time of trial 
and will be in her mid to late 70's by the time she completes an income-based repayment plan. 
Judgment was entered for DOE, except that pursuant to § 105(a), the Court will order that any 
student loan debt remaining unpaid upon Parvizi’s completion of the REPAYE program, or any 
comparable program is deemed discharged as an undue hardship pursuant to § 523(a)(8).48 

Update: The United States Bankruptcy Appellate Panel for the First Circuit affirmed holding 
there was no clear error in the court’s ruling.49 

d. Randall v. Navient Sols. (In re Randall), 628 B.R. 772 (Bankr. D. Md. 2021) 

In applying the Brunner test, the Maryland Bankruptcy Court granted a partial discharge 
of student loans. 

Case Summary 

Facts: Terry Lucille Randall (hereinafter “Plaintiff”) is 68 years old. She received her first college 
degree, a bachelor’s degree in psychology, in 2004 from Morgan State University. She then 
received a master’s degree in human services and public policy in 2008 from Sojourner-
Douglass College. Plaintiff further pursued, but did not complete, a master’s degree in business 
administration from Strayer University. Plaintiff financed her education with assistance from her 
parents and with loans from, among others, Defendant. Plaintiff testified that she is currently 
employed as a community medical technician, earning approximately $13 per hour with some 
opportunity for overtime. Plaintiff explained that she has worked an exceptional number of 
overtime hours during the past year primarily due to the global COVID-19 pandemic and a 
shortage of workers.  Plaintiff stated that she did not believe her current level of overtime pay 
would continue after the pandemic recovery.50  

Plaintiff did not deny receiving student loans to finance her education, including student loans 
from Defendant in an amount now due and owing of $190,800.35. Plaintiff further acknowledged 
that, with respect to the amounts due to Defendant, she has only been able to repay 

                                                             
47 Parvizi, 2021 Bankr. LEXIS 1283, at *15 (quoting Hicks v. Educ. Credit Mgmt. Corp. (In re Hicks), 331 B.R. 18, 31 
(Bankr. D. Mass. 2005)) The court in In re Hicks ruled –  

In answering this question, the Court should consider all relevant evidence—debtor's income and 
expenses, debtor's health, age, education, number of dependents and other personal or family 
circumstances, the amount of the monthly payment required, the impact of the general discharge 
under Chapter 7 and debtor's ability to find a higher-paying job, move or cut living expenses. In 
addition, other factors not listed here may impact a particular debtor's case. 

331 B.R. 18, 31 (Bankr. D. Mass. 2005). 
48 Parvizi, 2021 Bankr. LEXIS 1283, at *18-19.  
49 Parvizi v. U.S. (In re Parvizi), 2022 Bankr. LEXIS 2128, at *46 (B.A.P. 1st Cir. July 29, 2022)  
50 In re Randall, 628 B.R. at 778. 
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approximately $3,764.43. Plaintiff lists approximately $516,918.04 of total student loan debt in 
her bankruptcy schedules.51 

Holding: The United States Bankruptcy Court for the District of Maryland held that: 

Plaintiff, within her limits, made good faith attempts to repay or otherwise address her student 
loan debt.  The Court concluded that requiring Plaintiff to repay Defendant in full would impose 
an undue hardship on Plaintiff. The Court based this conclusion on, among other factors, 
Plaintiff’s earning capacity, nominal assets, minimal existing expenses, limited opportunities for 
decreasing expenses or increasing wages, age, fluctuation in overtime hours and income 
generally, and past attempts to repay her debt given her limitations.52 Therefore, the Court 
supported a finding of undue hardship. That said, “the Court did not ignore that Plaintiff has 
some ability to repay some portion of her student loan debt.”53 “The Code does not directly 
address, however, the scenario when some resources might be available to repay some of the 
debt but repayment of the entire debt is not possible at all, or at least not without an undue 
hardship.”54 “Although some courts have determined that any ability to repay requires a 
complete denial of discharge, the Court did not read the Code in that manner. Rather, the Court 
agreed with those decisions allowing a partial discharge of student loan debt when debtor has 
established undue hardship.”55 

Balancing all of the evidence and considering the language and purpose of the Code, the Court 
determined that Plaintiff should be required to pay a total of $12,000.00 (plus interest at the 
federal judgment rate) to Defendant on account of the student loan debt. Plaintiff does not have 
to pay that amount all at once; rather, the Court found that Plaintiff should have an ability to 
make monthly payments towards that amount over a ten-year period. The Court recognized that 
such monthly payments are likely feasible for Plaintiff now but may not be so in a few years 
depending on Plaintiff’s circumstances. As such, the Court expressly noted that Plaintiff may 
prepay some or all of the non-dischargeable debt she will owe to Defendant under the terms of 
this Court’s ruling without penalty or additional interest charges. In sum, the Court ultimately 
held that $12,000 of Defendant’s debt is non-dischargeable under Section 523(a)(8) of the Code 
and that such debt shall accrue interest at the federal judgment rate until paid in full. Repaying 
that amount plus the remaining balance that would be due on those student loans would impose 
an undue hardship on Plaintiff under Section 523(a)(8) of the Code and the Brunner test.56 

e. Homaidan v. Sallie Mae, Inc., 3 F.4th 595 (2d Cir. 2021)  

The Second Circuit Court of Appeals held that private student loans were not excepted 
from discharge.  

Case Summary 

Facts: The issue in this case is whether the private educational loans that Plaintiff/Appellee Hilal 
K. Homaidan (hereinafter “Homaidan”) took out from Defendant/Appellants Sallie Mae Inc., 

                                                             
51 In re Randall, 628 B.R. at 779.  
52 In re Randall, 628 B.R. at 785.  
53 In re Randall, 628 B.R. at 785 (citing In re Nitcher, 606 B.R. 67, 79 (Bankr. D. Or. 2019)). 
54 In re Randall, 628 B.R. at 785-786 (citing Mosko v. Am. Educ. Servs., No. 04-52834, 2005 WL 2413582, at *8      
(Bankr. M.D.N.C. Sept. 29, 2005)). 
55 In re Randall, 628 B.R. at 786 (citing In re Alderete, 412 F.3d 1200, 1206–1207 (10th Cir. 2005)). 
56 In re Randall, 628 B.R. at 787-88. 
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Navient Solutions, LLC, and Navient Credit Finance Corporation (hereinafter collectively, 
“Navient”) were dischargeable.57 
 
Homaidan received the loans (hereinafter “Navient loans”), graduated from Emerson College, 
and later filed for Chapter 7 bankruptcy. The Bankruptcy Court's 2009 discharge order was 
ambiguous as to whether the Navient loans were discharged. Navient pursued repayment after 
the discharge order was issued, and Homaidan complied. Among them were two direct-to-
consumer Tuition Answer Loans, totaling $12,567, from Sallie Mae Inc., a corporation to which 
Navient is the successor. Although the loans helped underwrite Homaidan's college education, 
they were not made through Emerson's financial aid office, nor—Homaidan alleges—were they 
made solely to cover Emerson's cost of attendance. They went straight to Homaidan's bank 
account, and the loan proceeds exceeded the cost of Emerson's tuition. Soon after graduating, 
Homaidan filed for Chapter 7 bankruptcy in the Bankruptcy Court for the Eastern District of New 
York. The petition listed the Navient loans as liabilities. Homaidan eventually obtained a 
discharge order from the Bankruptcy Court, but the order did not specify which debts were 
discharged.58 
 
After paying off the loans in full, Homaidan reopened the bankruptcy case and commenced this 
adversary proceeding against Navient seeking, among other things, actual damages for 
Navient's alleged violation of the discharge order. The Bankruptcy Court for the Eastern District 
of New York determined that the Navient loans were not excepted from discharge under 11 
U.S.C. § 523(a)(8)(A)(ii) and therefore denied Navient's motion to dismiss.59 
 
Navient maintains that § 523(a)(8)(A)(ii) prevented the loans from being discharged in 
Homaidan's bankruptcy. That provision excepts from discharge “obligation[s] to repay funds 
received as an educational benefit, scholarship, or stipend.” 11 U.S.C. § 523(a)(8)(A)(ii). Under 
Navient's reading of that provision, the term “educational benefit” would encompass virtually all 
private student loans. But that reading cannot be reconciled with the text and structure of § 
523(a)(8), both of which confirm that § 523(a)(8)(A)(ii) excepts from discharge a far narrower 
category of debt.60 
 
Holding: The Second Circuit Court of Appeals, affirmed holding that: 

(1) lenders were not estopped from advancing their interpretation of the subsection of the 
Bankruptcy Code at issue simply because they had unsuccessfully advanced that 
interpretation of the provision in other cases, and 
 

(2) as a matter of apparent first impression for the Court, debtor's private student loans did 
not constitute “funds received as an educational benefit” and so were not excepted from 
discharge.61 

 
“Educational benefit” is therefore best read to refer to conditional grant payments similar to 
scholarships and stipends. The Reserve Officer Training Corps and the National Health Service 
Corps, for example, pay tuition in exchange for a promise to serve in the military after 

                                                             
57 Homaidan, 3 F.4th at 598.  
58 Homaidan, 3 F.4th at 598.  
59 Homaidan, 3 F.4th at 598.  
60 Homaidan, 3 F.4th at 599. 
61 Homaidan, 3 F.4th at 600-604.  
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graduation or to practice medicine in an underserved region.62 A recipient who breaks that 
promise incurs an “obligation to repay [the] funds” that they previously received “as an 
educational benefit.” Per § 523(a)(8)(A)(ii), that obligation cannot be discharged in bankruptcy.63 

f. McCoy v. U.S., 810 Fed. Appx. 315 (5th Cir. 2020) 

Chapter 7 debtor appealed the district court’s decision affirming denial of her student 
loan discharge under § 523(a)(8).  

Case Summary 

Facts: After trial, the Bankruptcy Court for the Southern District of Texas declared that loans 
were not discharged. Debtor appealed and the United States District Court for the Southern 
District of Texas affirmed. Debtor appealed to the Fifth Circuit Court of Appeals.64  

Thelma McCoy (hereinafter “McCoy”) incurred a large amount of student loan debt (currently 
totaling over $345,000.00) in pursuit of advanced degrees, beginning when she was in her 
forties. She consolidated her loans and entered into an income-based repayment plan. When 
her degrees did not yield the well-paying jobs she hoped for, she filed for bankruptcy seeking 
relief from the consolidated student loan debt. At the time of her bankruptcy filing, and 
throughout this litigation, her repayment plan has required zero dollars per month due to her 
low income. If her income does not improve, McCoy will continue to have a zero-dollar 
repayment obligation. Under the structure of the repayment plan, her debt may be forgiven 
twenty-five years following her first payment under the plan.65 However, under current law, such 
forgiveness has tax implications unless McCoy were to qualify for an employment-based 
exception; any forgiven amount will be subject to whatever taxation laws are in effect at the time 
the debt is forgiven. See 26 U.S.C. §§ 61(a)(11), 108(f)(1). Student loan debt is usually not 
dischargeable in bankruptcy. 11 U.S.C. § 523(a)(8). However, there is an exception, which 
McCoy asserted, for circumstances where failure to discharge would impose an undue hardship 
on Debtor. The Bankruptcy Court found no undue hardship, and the district court affirmed.66 
 
Holding: The Fifth Circuit Court of Appeals affirmed, holding that: 

The Bankruptcy Court did not clearly err in its determination that debtor's inability to pay her 
student loans was not likely to persist, and thus debtor was not entitled to “undue hardship” 
discharge of student loan debt.67 

The impact of a zero-dollar monthly payment under an income-based repayment plan on the 
first prong of Brunner has not been decisively determined by our court previously, and we 
conclude that we need not address it because McCoy has failed to establish that the bankruptcy 
court (as affirmed by the district court) erred in its findings on the second prong.68 

Under the Fifth Circuit precedent, “’[a]dditional circumstances encompass circumstances that 
impacted on the debtor’s future earning potential but which were either not present when the 
                                                             
62 Homaidan, 3 F.4th at 605 (citing Jason Iuliano, Student Loan Bankruptcy and the Meaning of Educational Benefit, 
93 AM. BANKR. L.J. 277, 292 (2019)). 
63 Homaidan, 3 F.4th at 605.  
64 McCoy, 810 Fed. Appx. at 315-16.  
65 See 34 C.F.R. §§ 685.221(f)(1), (f)(3)(ii)(D) (2013). 
66 McCoy, 810 Fed. Appx. at 316.  
67 McCoy, 810 Fed. Appx. At 316.  
68 McCoy, 810 Fed. Appx. at 316-18. 
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debtor applied for the loans or have since been exacerbated.”69  McCoy argued that “[a]t least 
two major additional circumstances” demonstrate that the state of affairs is likely to persist: “(1) 
she is elderly—at 62 she is less than three years away from the minimum retirement age; and 
(2) she suffers from severe mental and physical disabilities, which are not likely to recede or 
resolve.”70 
 
The Bankruptcy Court determined that McCoy did not satisfy the second prong because, 
“although her payments [were] set at zero dollars per month, [McCoy] had not shown additional 
circumstances demonstrating her inability to pay a higher monthly amount would persist. 
Therefore, McCoy failed to meet her burden of proof.”71 
 
In affirming the Bankruptcy Court’s determination that McCoy failed to satisfy the second prong, 
the District Court noted that Bankruptcy Courts have considered the timing of additional 
circumstances.72  The District Court correctly determined that the Bankruptcy Court did not 
clearly err in its determination about the second prong of the Brunner undue hardship test. 
Accordingly, the Fifth Circuit Court of Appeals found no need to reach the third prong.  
 
Update: McCoy’s petition to the United States Supreme Court for writ of certiorari was denied.73 
 

g. In re Rosenberg, 610 B.R. 454, 456 (Bankr. S.D.N.Y. 2020) 
 
 Chapter 7 debtor-attorney brought adversary proceeding for determination that he was 
entitled to ‘undue hardship’ discharge of his $221,385.49 in consolidated student loan debt. 
Both parties cross-moved for summary judgment. 

Case Summary 

Facts: Debtor/Plaintiff, Kevin Jared Rosenberg (hereinafter “Rosenberg”), asked the Court to 
declare the debt owed to Educational Credit Management Corporation (hereinafter “ECMC”) 
dischargeable, pursuant to § 523(a)(8) in a summary judgment motion. The Bankruptcy Court 
for the Southern District of New York granted Rosenberg’s motion for summary judgment.  
However, ECMC’s cross-motion for summary judgment was denied.74 

Rosenberg filed a petition for relief under Chapter 7 of the Bankruptcy Code on March 12, 2018. 
On June 18, 2018, Rosenberg filed an adversary proceeding to have his student loan debt 
declared dischargeable, pursuant to 11 U.S.C. § 523(a)(8).  “On November 14, 2018, the parties 
entered into a consent order, which authorized ECMC to intervene in this adversary proceeding 
as the ‘holder [] of one ... federal consolidation loan owed by Plaintiff’ (hereinafter the “Student 
Loan”).”75 
 

                                                             
69 McCoy, 810 Fed. Appx. at 316-17 (quoting In re Gerhardt, 348 F.3d 89, 92 (5th Cir. 2003)). 
70 McCoy, 819 Fed. Appx. At 317. 
71 McCoy, 810 Fed. Appx. at 317. 
72 See In re Thoms, 257 B.R. 144, 149 (Bankr. S.D.N.Y. 2001) (stating that a pertinent additional circumstance would  
be one “which was either not present when the debtor applied for the loans or has since been exacerbated” because 
“[o]therwise, the debtor could have calculated that factor into its cost-benefit analysis at the time the debtor obtained 
the loan”). 
73 McCoy v. U.S., 141 S. Ct. 2794, 210 L. Ed. 2d 927, 89 U.S.L.W. 3426 (2021). 
74 In re Rosenberg, 610 B.R. at 456. 
75 In re Rosenberg, 610 B.R. at 456-57.  



AMERICAN BANKRUPTCY INSTITUTE

295

17 | P a g e  

 

Rosenberg received a discharge of his debts on July 26, 2019. ECMC filed a Cross Motion for 
Summary Judgement and opposition to Rosenberg’s motion (hereinafter the “Cross Motion”) on 
October 8, 2019. The parties agree that there are no genuine issues of material fact and that 
this issue is ripe for summary judgment. The Court held a hearing on October 29, 2019, and 
asked the parties to provide the Court with evidence as to the current promissory note, the 
current terms of the loan, the current principal balance, and a payment history. ECMC filed a 
response which contained the payment history since consolidation of the loan.76 
 
Rosenberg began borrowing money to fund his education in August 1993. From 1993 until 
1996, Rosenberg continued to borrow money to pay for his undergraduate education at the 
University of Arizona.  After obtaining a Bachelor of Arts degree in History, Rosenberg served in 
the United States Navy on active duty for five years.  After completing his tour of duty, 
Rosenberg attended Cardozo Law School at Yeshiva University where he applied for and 
received additional student loans to cover his tuition and board from 2001 through 2004. After 
graduating from law school, Rosenberg consolidated his Student Loan on April 22, 2005, in the 
original principal amount of $116,464.75. The total outstanding balance of this Student Loan as 
of November 19, 2019, was $221,385.49 with an interest rate of 3.38% per annum.77  

Holding: The United States Bankruptcy Court for the Southern District of New York held that: 

Rosenberg has a negative income each month, he has no money available to repay his Student 
Loan and maintain a “minimal” standard of living. This prong of the Brunner test is met.78 

The repayment period has ended. Rosenberg is in default and his loan was accelerated. As of 
November 19, 2019, Debtor is responsible for the repayment of the full amount of $221,385.49. 
His circumstances will certainly exist for the remainder of the repayment period as the 
repayment period has ended and the loan is due and payable in the full amount. The second 
prong of the Brunner test is, therefore, satisfied.79 

Lastly, Rosenberg made 10 payments, in varying amounts, during the 26 months that he was 
responsible for making payments, which is approximately a 40% rate of payment over a 
thirteen-year period. Additionally, Rosenberg did not sit back for 20 years but made a good faith 
effort to repay his Student Loan. Rosenberg actively called and requested forbearance on at 
least five separate occasions, all of which were granted by the servicer.80   
 
Therefore, Rosenberg has demonstrated a good faith effort to repay the loan and has satisfied 
the “undue hardship” standard of 11 U.S.C. § 523(a)(8).81 
 

h. Wolfson v. United States Dep’t of Educ., et al., (In re Wolfson), 2022 Bankr. LEXIS 
103 (Bankr. Del. Jan 14, 2022) 

 
Chapter 7 debtor brought an adversary proceeding for determination that his student loan 

debt totaling $95,137.02 was dischargeable under 11 U.S.C.§ 523(a)(8).  
 

                                                             
76 Id. at 457.  
77 In re Rosenberg, 610 B.R. at 457.  
78 In re Rosenberg, 610 B.R. at 460-61.  
79 In re Rosenberg, 610 B.R. at 461. 
80 In re Rosenberg, 610 B.R. at 462. 
81 In re Rosenberg, 610 B.R. at 462.  
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Case Summary 

Facts: Ryan Wolfson (hereinafter “Wolfson”) was diagnosed with epilepsy including petit mal 
seizures at 12 years old.  Wolfson was prescribed medication for his seizures but due to the risk 
of liver disease substituted the medication for medical cannabis at age 23.82   

Wolfson obtained financing to fund his college education from a Federal Family Education Loan 
on August 12, 2005, and Direct Loan Master Promissory Note on May 5, 2013 (hereinafter, the 
“Student Loans”).  Wolfson’s father cosigned on several of the Student Loans and made 
minimal payments.  Wolfson did not make payments on the Student Loans while in college. 
Wolfson graduated in 2010 with a Bachelor of Science degree in Business from Penn State.83 

After college, Wolfson was involved in two business ventures that deemed unsuccessful by 
2014. For two years beginning in 2014, Wolfson provided full time care to his grandmother.  
From 2016 to 2019, Wolfson worked at a cannabis dispensary, then for a home renovation 
company, and finally as a truck driver. At the time, Wolfson’s monthly living expenses were 
$2,475.00 and his monthly income was $1,137.39. Wolfson’s father contributed $1,335.00 per 
month to cover the remainder of Wolfson’s living expenses.  In August 2019, Wolfson had a 
seizure while driving as a truck driver resulting in his truck being totaled. Wolfson’s epilepsy 
limited his job search in that he could only work between the hours of 9:30 a.m. and 8:00 p.m. 
Wolfson remained unemployed following the accident and through trial.84    

Wolfson filed a voluntary petition under Chapter 7 on July 20, 2019. On October 22, 2019, 
Wolfson was granted a chapter 7 discharge.  On October 23, 2019, Wolfson filed an adversary 
proceeding against Betsey DeVos in her capacity as Secretary of the Department of Educations 
(hereinafter “DOE”), Pennsylvania Higher Education Assistance Agency (hereinafter “PHEAA”), 
d/b/a Fedloan Servicing, Navient Solutions, Inc. (hereinafter “Navient”), and American Education 
Services seeking a determination that his Student Loans were dischargeable under § 523(a)(8). 
On November 26, 2019, Navient and Wolfson filed a stipulation agreeing to discharge Navient’s 
portion of Wolfson’s student loans. Education Credit Management Corporation (hereinafter 
“ECMC”) moved to intervene as a defendant, in that it now owns the interests PHEAA formerly 
held in Wolfson’s student loans. Trial was held on December 7, 2020.85 

Holding:  The United States Bankruptcy Court for the District of Delaware held that: 

Wolfson established under Brunner by a preponderance of the evidence that his Student Loans 
would impose an undue hardship and should be excepted from discharge. 

Under the first prong, the court determined that Wolfson did not meet a minimal standard of 
living because he did not have disposable income to pay his Student Loans. The court ruled that 
third party charitable contributions are not considered income under Brunner because the 
primary inquiry is whether the debtor can support himself individually.  Thus, the court found that 
Wolfson’s father’s monthly contributions are not included as Wolfson’s income.  Without the 

                                                             
82 In re Wolfson, 2022 Bankr. LEXIS, at *4.  
83 In re Wolfson, 2022 Bankr. LEXIS, at *5, 10-12. 
84 In re Wolfson, 2022 Bankr. LEXIS, at *5-8. 
85 In re Wolfson, 2022 Bankr. LEXIS, at *3-4.  
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father’s contributions and despite Wolfson’s efforts to obtain employment, the court determined 
that Wolfson’s income was insufficient to maintain a minimal standard of living.86  

Under the second prong, the court determined that Wolfson demonstrated additional 
circumstances exist causing him to be unable to pay the Student Loans during the repayment 
period.  Because the Student Loans’ repayment periods expired, the court followed the 
bankruptcy courts in In re Rosenberg and In re Nitcher and ruled that the repayment period is 
the contractual repayment term in the loan and not a hypothetical repayment period.87  Thus, 
the court found that Wolfson satisfied this component because the Student Loans’ repayment 
period expired.88  In terms of the additional circumstances, the court found that Wolfson’s past 
and current employment failures are indicative of his inability to repay the Student Loans. As the 
court notes, “[Wolfson’s] work history shows that he is unlikely to ever receive an income 
sufficient to pay his student loan debt.”89 Though rejecting the retributive dicta of the phrase 
“certainty of hopelessness,” the court states that “viewing [Wolfson’s] situation with unwarranted 
optimism will only do him a disservice.”90 

Under the third and final prong, the court determined that Wolfson in good faith was not able to 
make payments on the Student Loans because of his job history, which was limited due to his 
medical condition.91  “Despite his apparent best efforts to maximize income and minimize 
expenses, [Wolfson] has never had the discretionary income to make meaningful payments on 
his [Student] Loans.”92 

C.  Law Review Articles 

a. How the Courts Have Gone Astray in Refusing to Discharge Student Loans: The 
Folly of Brunner, of Rewriting Repayment Terms, of Issuing Partial Discharges and of 
Considering Income-Based Repayment Plans, 95 Am. Bankr. L.J. 53, 54 (2021). 

Author: Hon. Alan M. Ahart, Retired Bankruptcy Judge for the Central District of California.  

Law Review Synopsis 

To determine whether undue hardship exists, nine federal circuits have adopted a specious test 
that was promulgated in 1985 by the federal district in Brunner v. N.Y. State Higher Educ. 
Services Corp. (In re Brunner) and affirmed and adopted by the Second Circuit…This paper 
demonstrates how the Brunner undue hardship test misconstrues 11 U.S.C. § 523(a)(8) and 
how the courts ought to interpret this section when determining whether educational loans 
should be discharged in bankruptcy. Some courts have concluded that an educational loan can 
be partially discharged and/or restructured. This article further explains how these courts have 

                                                             
86 In re Wolfson, 2022 Bankr. LEXIS, at *15. 
87 In re Wolfson, 2022 Bankr. LEXIS, at *18-19. See Rosenberg v. Educ. Credit. Mgmt., 610 B.R. 454, 461 (Bankr. 
S.D.N.Y. 2020). See Nitcher v. Educ. Credit Mgmt. Corp. (In re Nitcher), 606 BR 67, 78 (Bankr. D. Ore. 2019). 
88 In re Wolfson, 2022 Bankr. LEXIS, at *19.  
89 Id. at *23. 
90 Id. at *21, 24. 
91 In re Wolfson, 2022 Bankr. LEXIS at *25-26. 
92 Id. at *29. 
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erred. Building from different laws in two other federal circuits, this article provides the 
framework for determining whether an educational loan should be discharged.93  

The article concludes by pointing out that: “[t]he Courts of Appeals in all, but two federal circuits 
have adopted the Brunner test to determine whether an educational loan should be discharged 
under § 523(a)(8).”94 The article further indicates the [t]hree elements of the Brunner test are 
wide of the mark: a bankruptcy court should not be required to demonstrate a “certainty of 
hopelessness,” “extraordinary circumstances,” or that her situation will persist for a long time, or 
that she has made good faith efforts to repay the loan. Many courts in these Brunner circuits 
have rewritten the repayment terms and/or ordered these loans partially discharged. Other 
courts in various federal circuits have considered the debtor’s eligibility to participate in an 
income-based repayment plan when deciding whether an educational loan should be 
discharged.95 Judge Ahart asserts these actions are mistaken.  

According to Judge Ahart, “a bankruptcy court must decide whether the debtor’s reasonable 
future financial resources would [adequately] cover payment of the student loan debt over the 
remaining term of the loan, while still permitting for a minimal standard of living.”96 However, if 
the court does not find “undue hardship” then the student loan should not be discharged.97 
Thus, a money judgment must be entered in favor of the creditor.98 On the other hand, if the 
court determines that “undue hardship” is established then the court ought to simply order a 
discharge of the entire balance of the student loan.99 

b. Illness and Inability to Repay: The Role of Debtor Health in the Discharge of 
Educational Debt, 35 Fla. St. U. L. Rev. (2008). 

Author: Rafael I. Pardo, Associate Professor of Law, Washington University in St. Louis  

Law Review Synopsis 

In 2005, Michelle Lacey and Rafael Pardo presented the results from their empirical study.100 
Over a period of ten years, Lacey and Pardo analyzed how bankruptcy courts considered a 
bankruptcy debtor’s health and income status in making undue hardship determinations.  The 
study derived its data from 261 published and unpublished opinions issued between October 
1993 and October 2003.  The primary objective was to determine what circumstances courts 
considered when discharging student loan debt.  The study concluded that “the law had been 
inconsistently applied to relatively similarly situated debtors” because of “varying judicial 
perceptions of the meaning of undue hardship.”101    

                                                             
93 Alan M. Ahart, How the Courts Have Gone Astray in Refusing to Discharge Student Loans: The Folly of Brunner, of 
Rewriting Repayment Terms, of Issuing Partial Discharges and of Considering Income-Based Repayment Plans, 95 
Am. Bankr. L.J. 53, 54 (2021). 
94 Id. at 78-79. 
95 Id. at 79 
96 Id.  
97 Id.  
98 Id.  
99 Id.  
100 Undue Hardship in the Bankruptcy Courts: An Empirical Assessment of the Discharge of Education Debt.  Rafael 
I. Pardo & Michelle R. Lacey, Undue Hardship in the Bankruptcy Courts: An Empirical Assessment of the Discharge 
of Education Debt, 74 U. Cin, L. Rev. 405 (2005). 
101 Id. at 486-509.  
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From the 2005 study102, Pardo presents his results using statistical modeling to show whether 
debtors were granted a undue hardship discharge based on their monthly household income, 
monthly household expenses, or health status.103  The data indicates that a debtor’s health 
status has more of a significantly statistical relationship than the debtor’s financial status.104  
Pardo suggests that if a debtor has a medical condition there is a 140% chance of the debtor’s 
student loan debt getting discharged.  For instance, if two debtors have the same average 
monthly household income and expenses of $2,018 and $2,158, the debtor with the medical 
condition is 57% more likely at getting a student loan debt discharged versus the healthy debtor 
(with a 35% probability of discharge).105 

 

 

                                                             
102 Rafael I. Pardo, Illness and Inability to Repay: The Role of Debtor Health in the Discharge of Educational Debt, 35 
Fla. St. U. L. Rev. (2008). 
103 Id. at 510. 
104 Id. at 511. 
105 Id. at 512-13.   
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RETROACTIVE ORDERS:  Getting employed and paid1 

   ABI Midwest 2022 
Judge Anita L. Shodeen 

  Southern District of Iowa 
 

Based upon the U.S. Supreme Court’s holding in Roman Catholic Archdiocese of San Juan, 
Puerto Rico v. Acevedo Feliciano discussion ensued as to whether requesting nunc pro tunc 
orders related to the effective date of employment applications in bankruptcy cases could still be 
obtained.  These materials highlight relevant case law, and statutory authority related to the issue 
of getting employed and paid when seeking retroactive employment.2   
 
1. Background 
 
Roman Catholic Archdiocese of San Juan, Puerto Rico v. Acevedo Feliciano, 140 S.Ct. 696 
(2020) 
 
The Catholic Church of Puerto Rico was sued in the Court of First Instance (the equivalent of state 
court) related to termination of pension benefits involving Catholic School employees.  The 
disputes in the case, and multiple appeals, focused upon what Church related entities were 
obligated to fund the benefits owed.  In 2018, the case was removed to federal court under related 
to jurisdiction resulting from the Archdiocese’s chapter 11 filing.  The federal court eventually 
dismissed the removed actions and five months later it remanded the cases back to the state court. 
In the meantime, the state court entered orders: that the Church deposit $4.7 million in a court 
account, seizure of Church assets in Puerto Rico and a nunc pro tunc stating that the remand order 
was effective as of the dismissal date of March 13, 2018. 

 
After granting cert on the case, SCOTUS concluded that the state court lacked jurisdiction to order 
the deposit and seizure of assets.The opinion noted that the notice of removal left the state court 
without jurisdiction and any orders after that point were “absolutely void”.  Roman Cath. 
Archdiocese of San Juan, Puerto Rico v. Acevedo Feliciano, 140 S.Ct. 696, 700 (2020). An order 
nunc pro tunc cannot overcome that jurisdictional deficiency.     

 
Federal courts may issue nunc pro tunc orders, or “now for then” 
orders to reflect the reality of what has already occurred. Such a 
decree presupposes a decree allowed, or ordered, but not entered, 
through inadvertence of the court. Put colorfully, [n]unc pro tunc 
orders are not some Orwellian vehicle for revisionist history—
creating ‘facts’ that never occurred in fact. Put plainly, the court 
“cannot make the record what it is not.” Jenkins,  

 

                                                
1Acknowledgement and appreciation to Alexandria Quinn-Hanse, Career Law Clerk and Claire Davison, Term Law 
Clerk for their contributions in producing these materials.   
2 The written materials contain only selected cases and does not include all decisions rendered by the courts on this 
issue.  Practitioners should independently conduct research on a specific legal issue to obtain all relevant opinions.    



302

ABI/UMKC MIDWESTERN BANKRUPTCY INSTITUTE 2022

2 
 

Id. at 700-701 (citations and internal quotations omitted).  
 
Post-Acevedo most courts evaluate retroactive employment under three prevalent themes: 
Language, Timing and Circumstances.   
 
1. Language  
 

In re Millinckrodt, PLC, 2022 WL 906462 (D. Del 2022)  
Do not ask for “nunc pro tunc” relief because some courts have concluded that the use of nunc 
pro tunc orders are not available after Acevedo, but that does not preclude a request for 
retroactive relief.   
 
In re Williams, 631 B.R. 398 (Bankr. D.S.C. 2021) 
Court approval of post-petition employment of an attorney by a Chapter 13 debtor is not 
required by § 327 because that section applies only to a trustee.3 In this case post-petition 
personal injury proceeds used to pay attorney with balance turned over to the estate.   
 
In re Moore, No. 6:21-bk-70299, 2021 WL 3777538 (Bankr. W.D. Ark. Aug. 25, 2021) 
Nothing in § 327 dictates a time within which an application for employment must be filed 
thus the Court has authority to grant it retroactively.   
 
In re Oaktree Medical Centre, LLC, 634 B.R. 465 (Bankr. D.S.C. 2021); In re Ramirez, 633 
B.R. 297 (Bankr. W.D. Texas 2021)  
Addressing the holding of Acevedo directly, some courts dismissed its applicability entirely 
because nunc pro tunc orders of employment does not “create facts or rewrite history” of the 
case.   

 
2. Timing  
 
Pursuant to local rule, some courts identify the time within which an employment application 
must be filed to be considered “contemporary” which eliminates the need for retroactive 
employment.  Other courts have analyzed specific facts of timing. 

      In re Hunanyan, 631 B.R. 904 (Bankr. C.D. Cal. 2021) 
An order nunc pro tunc may not be appropriate when there is a lengthy delay.  Acevedo is not 
applicable to a retroactive employment request of two weeks.  
  
Smith v. Meredith (In re Smith), 637 B.R. 758 (Bankr. S.D. Ga. 2022)  

                                                
3 Except as otherwise provided in this section, the trustee, with the court's approval, may employ one or more 
attorneys, accountants, appraisers, auctioneers, or other professional persons, that do not hold or represent an interest 
adverse to the estate, and that are disinterested persons, to represent or assist the trustee in carrying out the trustee's 
duties under this title.   11 U.S.C. §327(a). 
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Request for court approval of employment and settlement three years after proceeds disbursed 
by personal injury counsel resulted in a sanction for violation of disclosure requirements under 
11 U.S.C. §329 and Fed. R. Bankr. Pro. 2016(b) resulting in all fees ordered disgorged.   
 
David v. King, 638 B.R. 561 (E.D. Va. 2022) 
Counsel properly employed by chapter 7 trustee.  Case converted and the same trustee was 
appointed trustee in the chapter 11 case where law firm continued to provide services.  When 
case converted employment of the law firm ceased which would require a new application to 
employ in the converted case to be paid for post-conversion services.   

 
3.    Circumstances 
 

In re Bear Communications, LLC, No. 21-10495-11 2021 WL 4256161 (Bankr. D. KS Sept. 
21, 2021) 
 
Creditor’s Committee requested retroactive employment to cover approximately 30 days of 
pre-employment services.  Court stated that “post-facto or retroactive employment” is a request 
for relief, not a request for a “nunc pro tunc” order.  Failure to obtain contemporaneous 
employment does not preclude compensation to counsel but it does require heightened scrutiny 
of fee request.  Extraordinary circumstances must be present to justify fees for the pre-
employment period. 
 
In re Wellington, 628 B.R. 19 (Bankr. M.D. N.C. March 9, 2021) 

 
The Court applied the the non-exclusive list of factors enumerated in § 
330(a)(3) to examine the fees. But also considered the additional factor of 
whether some or all the fees sought were for work performed prior to the 
effective date, and whether the professionals had a reasonable justification for 
the delay.  Using the well-developed caselaw on nunc pro tunc employment 
orders for guidance on the issue the court concluded that those cases did not 
only come from limiting language in the Bankruptcy Code or Rules, but also 
through policy concerns.  Thus, the Court’s analysis of the reasonable 
justification for pre-employment compensation rested on the following 
considerations:  

 
1. The reason for the delay in filing an application to employ;  
2. Whether the applicant or some other person bore responsibility for 

applying for approval; 
3. Whether the applicant was under time pressure to begin service 

without approval;  
4. The amount of delay after the applicant learned that initial approval 

had not been granted;  
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5. The extent to which compensation to the applicant will prejudice 
innocent third parties; and  

6. Other relevant factors.  
 

The Court concluded that the work was reasonable and necessary. The delay in 
filing the application could justifiably be attributed to the emergency nature of 
the work performed, including litigation and responses to inquiry by state court 
entities. Further, there was no prejudice to any creditors evident and the 
payment to the Special Counsel would not impact any creditors. A  10% 
reduction in fees was imposed for the length of delay.   

 
 
 
4. Relief Denied 
 

In re Grinding Specialists, LLC, 625 B.R. 6 (Bankr. D. S.C. February 3, 
2021) 
 
The Court interpreted Acevedo as not entirely prohibiting nunc pro tunc 
orders, but rather allowing them only to reflect events that actually took 
place. Here, a Motion to clarify Settlement Order (on whether professional 
had been hired to represent trustee) or requesting a nunc pro tunc order for 
start of employment.  No facts supported granting the relief, thus counsel’s 
effective employment date can only be effective as to the date of the current 
Motion. 

 

In re Duvall, 2020 WL 1492769, Slip Copy (Bankr. W.D. KY March 25, 2020) 
 
Successful recovery of assets for the estate lacked sufficient evidence to determine if the 
work done was necessary or reasonable considering the results obtained.  Retroactive 
Motion to Retain was denied. 
 
In re Owsley, 2021 WL 1270833, Slip Copy (Bankr. S.D. TX April 5, 2021) 
 
Court concluded Special Counsel was not entitled to pre-employment fees and disallowed 
the requested amount. Special Counsel did not file an application for a nunc pro tunc 
employment order, and rather simply requested the fees. The only explanation provided 
was that the urgent family matters required advice. However, this is undercut by the amount 
of time that lapsed between the initial consultation with Debtor and the date that the 
employment application was filed (5 weeks).   
 
In re Roberts, 618 B.R. 213 (Bankr. S.D. Ohio 2020) (No requirement that professional 
be employed prior to providing services or requesting/receiving compensation.  Order 
nunc pro tunc denied on failure to disclose compensation arrangement in original 
application).  
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For purposes of comparison, prior to the holding in Acevedo courts strictly applied standards of 
extraordinary circumstances.     

In re Sugar Loaf Holdings, LLC, 2019 WL 1494544 (Bankr. D. Utah 2019) (Judge Kevin 
Anderson) (10th Circuit has concluded that a professional merely acts as a volunteer on 
behalf of the estate and must demonstrate “most extraordinary circumstances” to be 
compensated for pre-employment services which were not present in this case) 

In re Kearney, 581 B.R. 644 (Bankr. D. N.M. 2018) (movant failed to meet its burden to 
establish employment application would have been approved and extraordinary 
circumstances).  See also, Matter of Arkansas Co., Inc., 798 F.2d 645 (3d Cir. 1986); In 
re Twinton Properties P'ship, 27 B.R. 817 (Bankr. M.D. Tenn.), report and 
recommendation approved, 33 B.R. 111 (M.D. Tenn. 1983). 
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AVOID THESE EVIDENCE PITFALLS AT TRIAL! 
Discussion Topics 

• Failing to determine if you have the burden of proof and providing evidence 
in support of each element 

o Confusing arguments with evidence 
o Failing to determine what is relevant 
o Discovering your trial plan/theme during trial 
o Fed. R. Evid. 401 - 402 

• Failing to properly object, or proffer 
o Not offering objection basis 
o Not waiting for judge to rule 
o Forgetting to make an offer of proof 
o Fed. R. Evid. 103 

• Overestimating or underestimating the scope of judicial notice relating to: 
o Facts generally known in the jurisdiction 
o Court filings 
o Contents of schedules 
o Proofs of claim and amounts due to others who have not filed POC 
o See Fed. R. Evid. 201 

• Failing to distinguish self-authenticating from non-self-authenticating items 
o Emails 
o Certified copies of public records 
o Certified domestic records of a regularly conducted activity 
o Fed. R. Evid. 901 – 902 

• Failing to properly plan and manage exhibits 
o Burying the Court with unnecessary and unused exhibits 
o Failing to admit exhibits 

• Over-thinking or under-thinking hearsay 
o Failing to determine before trial if it is or is not hearsay 
o Expert valuation reports 
o Fed. R. Evid. 801 - 807 

• Failing to have a plan to admit a business record 
o Confusing authentication with hearsay exceptions 
o Failing to remember the elements of the business records exception 
o Forgetting that the burden to show a lack of trustworthiness of the 

record (if otherwise shown to satisfy Fed. R. Evid. 803(6)) is now on the 
party opposing admission 

• Fearing the Rules of Evidence 
• Failing to have a trusted Rules of Evidence summary to carry with you 

 
ABI Midwest 2022 – Judicial Round-and-Round 
Hon. Mitchell L. Herren, United States Bankruptcy Judge (D.Kan.) 
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DISCUSSION POINTS FOR UP IN SMOKE 
 

Background 
 
• 38 States and DC have legalized marijuana to some extent.  18 + DC have fully 

legalized marijuana both for medical and recreational use 
 

• However, in bankruptcy, a federal proceeding, these state immunization 
schemes are not protected.  In the 2005 Supreme Court case of Gonzales v. 
Raich, 545 U.S. 1 (2005), the Court upheld the constitutionality of the federal 
government’s regulation of marijuana under the Controlled Substances Act and 
held Congress has the prerogative to regulate controlled substances and this 
supersedes any less strict state law regulating them under the Supremacy 
Clause. 

 
The Controlled Substances Act, 21 USC 801, et seq. 
 

• Marijuana is a Schedule 1 controlled substance under that act. 

• Thus, activities such as using, selling, and manufacturing marijuana, financing 
businesses that sell or manufacture marijuana, leasing property to those types of 
businesses and selling related drug paraphernalia are all deemed illegal. 

• There is a section of the Act referred to as Prohibited Acts C is particularly broad.  
Specifically, under that section, it is “unlawful for any person knowingly or 
intentionally . . . to manufacture a controlled substance or listed chemical, 
knowing, intending, or having reasonable cause to believe, that it will be used to 
manufacture a controlled substance.” 

• As a result, whether and under what circumstances a federal bankruptcy case 
can proceed in bankruptcy despite connections to the locally “legal” marijuana 
industry remains on the cutting-edge of federal bankruptcy law.   

• Despite the extensive development of caselaw, significant gray areas remain.  
Unfortunately, the courts find themselves in a game of whack-a-mole, each time 
an issue is addressed, another will arise with a novel spin dressed in a new 
shade of gray. 

Marijuana and Bankruptcy 
 
• Article 1 of the Constitution grants Congress the power to “establish uniform laws 

on the subject of bankruptcies throughout the United States.” 
 

• Congress codified bankruptcy law in Title 11 of the US Code 
 

• The Code is divided in several chapters, the key ones for our discussion are 
Chapter 7, typically thought of as liquidation, and Chapters 11 and 13, 
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considered to involve relief in the form of rehabilitation and reorganization for 
corporations and individuals, respectively.  

 
• Bankruptcy cases involving marijuana are typically divided into two categories 

generally described as “upstream” and “downstream.” 
 
o An upstream case occurs when the debtor and/or their business is directly 

and purposefully involving marijuana or the marijuana industry. 
 

o Downstream operations are those which the debtor and/or their business 
transacts with a marijuana-related industry or provides to a marijuana-
related operation a good or service that is available in the general stream 
of commerce.   

 
Case Law - The Upstream Cases 

 
Since Colorado was one of the first states to fully legalize pot, not surprisingly, many of 
the earliest cited cases came from there. 

 
In re Arenas, 514 B.R. 887(Bankr. Colo. 2014):   

 
• United States Trustee moved to dismiss chapter 7 case filed by Colorado 

marijuana growers. Debtors moved to convert to Chapter 13.  
 

• First, the court held the debtors could not be in chapter 7 because the chapter 7 
trustee could not legally liquidate its marijuana assets: Here, the Debtors' chapter 
7 trustee (the “Trustee”) could not take control of the Debtors' Property without 
himself violating § 856(a)(2) of the CSA. Nor could he liquidate the inventory of 
marijuana plants Mr. Arenas possessed on the petition date because that would 
involve him in the distribution of a Schedule I controlled substance in violation of 
§ 841(a) of the CSA. The Court found administration of this case under chapter 7 
would be impossible without inextricably involving the Court and the Trustee in 
the Debtors' ongoing criminal violation of the CSA. . . . To allow the Debtors to 
remain in a chapter 7 bankruptcy case under circumstances where their Trustee 
would be unable to administer valuable assets for the benefit of creditors would 
allow them to receive discharges without turning over their non-exempt assets to 
the Trustee. That would give the Debtors all of the benefits of a chapter 7 
bankruptcy discharge while allowing them to avoid the attendant burdens. The 
impossibility of lawfully administering the Debtors' bankruptcy estate under 
chapter 7 constituted cause for dismissal of the Debtors' case under 11 U.S.C. § 
707(a). 

 
• The court then denied the debtors’ motion to convert to chapter 13. The court 

reasoned the debtors’ plan payments would necessarily be funded by proceeds 
of a criminal enterprise under federal law, and therefore, conversion was not in 
good faith. The court reasoned the plan could not be administered by a Chapter 
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13 trustee who would be prohibited from distribution funds derived from violation 
of federal law. 
 

• Finally, the court rejected the debtors’ argument the CSA violates the 10th 
Amendment to the United States Constitution. The court concluded the CSA was 
properly enacted under the Commerce Clause, and therefore the CSA did not 
violate the 10th Amendment. 

 
• The court dismissed the case pursuant to § 707(a). 

 
In re Arenas, 535 B.R. 845 (10th Cir. BAP 2015)  

  
• On appeal, the 10th Circuit BAP affirmed Judge Tallman’s opinion dismissing the 

Debtors’ bankruptcy case. The question presented to the BAP was whether “a 
debtor in the marijuana business [can] obtain relief in the federal bankruptcy 
court?” The BAP answered this question with a resounding “No.” The BAP 
agreed with the bankruptcy court “that while the debtors have not engaged in 
intrinsically evil conduct, the debtors cannot obtain bankruptcy relief because 
their marijuana business activities are federal crimes.”  

 
• The BAP applied the eleven factors set forth by the 10th Circuit Court of Appeals 

in Flygare v. Boulden, 709 F.2d 1344 (10th Cir. 1983). The BAP agreed the 
debtors could not show an employment history to support future income 
unrelated to marijuana; the trustee could not legally administer and distribute 
marijuana derived assets; and the debtors’ motives were not improper, but 
nonetheless the debtors were not in good faith according to an objective 
standard. That is, the inability to propose a confirmable plan made it “objectively 
unreasonable” for the debtors to seek chapter 13 relief. 

   
• Finally, the BAP addressed the debtors’ argument the case should not be per se 

dismissed or converted, but rather, the Trustee should simply abandon the 
marijuana assets:  “It is not clear that a bankruptcy court may order a trustee to 
abandon assets sua sponte. And even if the court can do that, this bankruptcy 
estate, shorn of its marijuana assets, would likely yield no dividend to the 
creditors. The debtors would get a discharge and get to keep (via abandonment) 
their marijuana assets while being protected from collection activities. This also 
strikes us as prejudicial delay that amounts to cause for dismissal.” 
 

In re McGinnis, 453 B.R. 770 (Bankr. Ore. 2011):    
 

• Debtor proposed chapter 13 plan to be funded by: 1) business leasing 
warehouse to marijuana grower, 2) the debtor’s own marijuana operation and 3) 
rental income from property housing tattoo artists.  

 
• The court held the plan was to be funded through operations dependent “on a 

product the cultivation and sale of which violates federal law[.]” As a result, the 
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plan was proposed by means forbidden by law and could not be confirmed 
pursuant to § 1325(a)(3).  

 
• Further, due to the federal illegality of the operations, the court could not “find 

that the predicted income stream from the marijuana operations is reasonably 
certain to produce sufficient income to fund the Plan” and therefore concluded 
the plan failed the feasibility requirement of § 1325(a)(6) 

 
In re Johnson, 532 B.R. 53 (Bankr. W.D. Mich. 2015)  
 

• The court didn’t dismiss 
 

• Debtor received the majority of his income from social security benefits; but got 
some income from growing and selling marijuana as a licensed caregiver. 

 
• Ct enjoined debtor from continuing the pot business, ordered the trustee to 

abandon all pot related assets and ordered the debtor to destroy all the pot 
related assets 

 
• Said the debtor could finance his plan thru just the SS income 

 
Case Law - The Downstream cases 

 
In re Rent-Rite Super Kegs West Ltd., 484 B.R. 799 (Bankr. Colo. 2012): 

 
• One of the earliest cases 

 
• Creditor moved to dismiss Chapter 11 case of debtor which derived 25% of its 

revenue from leasing warehouse space to marijuana grow business. The court 
first found the debtor’s business operations violated the federal Controlled 
Substances Act (“CSA”), and therefore the Debtor was engaged in ongoing 
criminal violation of Federal law. The court then noted Colorado’s marijuana laws 
“make it clear that their provisions apply to state law only. Absent from either 
enactment is any effort to impede the enforcement of federal law.” Accordingly, 
the court concluded “even if the Debtor is never charged or prosecuted under the 
CSA, it is conduction operations in the normal course of its business that violate 
federal criminal law. Unless and until Congress changes that law . . . a federal 
court cannot be asked to enforce the protections of the Bankruptcy Code in aid of 
a Debtor whose activities constitute a continuing federal crime.” 

 
• As additional grounds for dismissal, the court further concluded the debtor was 

barred from bankruptcy relief by the unclean hands doctrine. “The Debtor freely 
admits that it leases space to those who are engaged in the cultivation of 
marijuana. Even if the Debtor's holds a good faith—albeit misguided—belief that 
Colorado state law would prevail over the federal law or that the federal law is 
unlikely to be enforced, that is quite beside the point. The Debtor has knowingly 
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and intentionally engaged in conduct that constitutes a violation of federal 
criminal law and it has done so with respect to its sole income producing asset.” 

 
• The court concluded cause existed for dismissal or conversion under § 1112(b). 

 
In re ARM Ventures LLC, 564 B.R. 77 (Bankr. S.D. Fla 2017) 

 
• Single asset debtor whose case filed on the eve of a foreclosure. 

   
• Prospects for success depended on a highly speculative possibility that its tenant 

would be approved for sale of medical marijuana.   
 

• Case not dismissed due to the presence of a significant non insider unsecured 
claim 

 
• Chose to grant relief to the secured party which could be stayed if the debtor 

could come up w/ a plan that didn’t depend on pot income.  
 

• Landlord cases fact driven – can a plan be confirmed w/o pot contributions 
 

In re Way to Grow, Inc., 597 B.R. 111 (Bankr. Colo. 2018), aff’d 610 B.R. 338 (D. Colo. 
2019) 
 

• Classic downstream business 
 

• WTG and related companies sold hydroponics and gardening equipment for 
consumer use. 

 
• The court held that selling products that can be used to cultivate marijuana didn’t 

make the debtors liable for directly manufacturing, distributing, or dispensing 
controlled substances.  Merely offering advice and selling products to customers 
involved in the pot industry did not violate the specific CSA provision prohibiting 
such activities 

 
• But intent to violate isn’t critical to violate the CSA.  Prohibited Act C under the 

act provides if the seller knew the equipment would be used to manufacture a 
controlled substance is the critical factor 

 
• In this case it was clear such knowledge existed as Debtors admitted its business 

plan and majority of its income was an aimed sale of these products to the 
marijuana growing industry.  
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The Garvin Conundrum – Garvin v. Cook Investments NW, SPNWY, LLC, 922 F.3d 
1031 (9th Cir. 2019) 

 
• First and only time to date that an appellate court has tackled whether a pot 

related business can file for bankruptcy 
 

• 5 real estate holding companies owned and managed by a man named Michael 
Cook were in financial straits and filed a Chapter 11 bankruptcy petition.  

 
• The joint plan was drafted that paid all creditors in full and allowed Cook to 

continue to operate 
 

• But one of the holding companies leased properties to a company who used 
them exclusively for the production of marijuana. 

 
• The US Trustee moved to dismiss under the Dismissal for Cause provision of 

1112 due to alleged gross mismanagement of the estate.  This was denied w/ 
leave to renew the argument at the confirmation hearing.  At the confirmation 
hearing, the Trustee failed to renew the argument and the plan was confirmed. 

 
• On appeal, the UST raised 2 issues 1/the Dismissal for Cause argument and 2/ 

that the lessee’s agreement violated federal law 
 

• The 9th Cir. held the UST waived its first argument and then turned to the Legal 
Means provision issue of whether the plan was “proposed ... not by any means 
forbidden by law.” 

 
• It held that provision requirement applies only to the method of the plan proposal 

as opposed to the substance of the plan itself.   
 

The Garvin Conundrum – the aftermath 
 

In re Basrah Custom Design, Inc., 600 B.R. 368 (Bankr. E.D. Mich. 2019) 
 

• Debtor filed so as to allow it and its sole shareholder to either lease commercial 
space to a pot related business or enter into a pot related business themselves 

 
• Court found there was cause to dismiss as a federal court cannot be used to 

“assist [a debtor] in obtaining a result that is contrary to federal criminal law under 
the [CSA], and therefore contrary to federal public policy.” 
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• Court went out of its way to criticize and distinguish Garvin, even though the 
court was not in the 9th Circuit 

 
In re CWNevada LLC, 602 B.R. 717 (Bankr. Nev. 2019) 

 
• a 9th Circuit court case 

 
• distinguished Garvin within a month after its issuance 

 
• Debtor was a debtor who was in the business of cultivating, producing, and 

distributing medical and recreational marijuana legally under Nevada state law. 
 

• acknowledged Garvin binding when an objection was made to a proposed Ch 11 
plan under the “Legal Means” provision; but noted the 9th Circuit didn’t consider 
the “For Cause” provision as it held the argument had been waived by the US 
Trustee 

 
• Also indicated that unlike in Garvin, the debtor in that case was directly violating 

the CSA 
 

Discussion points:  
 

• What is the ultimate influence of Garvin 
• Downstream issues cause the most concern . . .  How far do you extend the 

bankruptcy filing bar: 
o janitor at a dispensary or a grow house 
o Delivery services 
o Employees of landlord - one further step removed.  
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Judicial Round and Round 
 

      
1. Mutual Settlement Does Not Require Evaluation as § 363 Sale.  Spark 
Factor Design, Inc. v. Hjelmeset (In re Open Med. Inst., Inc.), 639 B.R. 169 
(B.A.P. 9th Cir. 2022) (Faris, J.).  
 
The chapter 11 trustee filed a motion to approve a compromise with the debtor 
corporation’s former principal, who had filed a concurrent chapter 11 case.  Under 
the terms of the compromise, the trustee sold causes of action to a different company 
belonging to the former principal, settled breach of fiduciary duty claims against the 
former principal, and withdrew the trustee’s proof of claim in the former principal’s 
bankruptcy case.  In exchange, the former principal and the company that purchased 
the causes of action paid the trustee $200,000, agreed to fund the litigation of the 
purchased causes of action, and agreed to deliver to the trustee fifty-five percent of 
the recovery in the purchased causes of action.  The bankruptcy court determined (1) 
the compromise satisfied the Ninth Circuit test for approving settlement agreements, 
and (2) the sale of the causes of action was proper under § 363.   
 
The Bankruptcy Appellate Panel of the Ninth Circuit affirmed.  The BAP first 
determined the bankruptcy court correctly applied the Ninth Circuit test for 
approving settlement agreements.  Second, the court wrote further “to clarify that 
bankruptcy courts do not always need to examine a compromise as a sale under 
§ 363.”  Bankruptcy courts have “the discretion to apply § 363 procedures to a sale of 
claims pursuant to a settlement approved under Rule 9019” and must evaluate a 
settlement of claims under § 363 when “the claims r[un] in only one direction,” such 
that the settlement amounts to “a one-way sale.”  But “it is not always necessary for 
a bankruptcy court to treat a compromise of claims as a sale under § 363.”  When the 
trustee and the other party to the settlement have claims against each other and the 
settlement resolves those mutual claims, the “requirement that the bankruptcy court 
examine a compromise as a sale or conduct an auction is inapplicable.”  Because the 
settlement in this case resolved mutual claims, “the bankruptcy court did not need to 
analyze whether the compromise transaction comported with § 363.”  
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Rule 9019 Compromise and Arbitration 
 
(a) Compromise 
On motion by the trustee and after notice and a hearing, the court may approve a 
compromise or settlement. Notice shall be given to creditors, the United States 
trustee, the debtor, and indenture trustees as provided in Rule 2002 and to any other 
entity as the court may direct. 
 
(b) Authority to compromise or settle controversies within classes 
After a hearing on such notice as the court may direct, the court may fix a class or 
classes of controversies and authorize the trustee to compromise or settle 
controversies within such class or classes without further hearing or notice. 
 
(c) Arbitration 
On stipulation of the parties to any controversy affecting the estate the court may 
authorize the matter to be submitted to final and binding arbitration. 
 

 

The Mickey Thompson Rule 
“[I]n some circumstances, a settlement agreement transferring estate assets must be 
evaluated both as a compromise under Rule 9019 and a sale under § 363.”  In re Open 
Med. Inst., Inc., 639 B.R. 169, 181 (B.A.P. 9th Cir. 2022). 
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Bartenwerfer v. Buckley 

860 Fed. Appx. 544 (9th Cir. 2021), cert. granted., 2022 WL 1295707 
(U.S. May 2, 2022)(No. 21-908) 

Issue:  Can an individual be subject to liability for the fraud of another 
that is barred from discharge under §523(a)(2)(A), by imputation, without 
any act, omission, intent or knowledge of her own? 

Background:  Husband and wife renovated a house and then sold it. The 
buyer alleged that there were defects in the house, and sued the couple in 
state court for nondisclosure of material facts.  The court found in favor 
of the buyer and awarded him damages.  The husband and wife filed for 
bankruptcy. 

 The judgment creditor initiated an adversary proceeding against the 
debtors, arguing that the state court judgment was nondischargeable under 
§523(a)(2)(A) as a debt obtained through fraud.  The bankruptcy court 
agreed.  It found that Mr. Bartenwerfer had actual knowledge of the false 
representations made to the creditor and that his fraudulent conduct could 
be imputed to Mrs. Bartenwerfer (the “Petitioner”) based on their 
partnership relationship.  On appeal, the Ninth Circuit BAP remanded the 
imputed liability finding for a determination as to whether Mrs. 
Bartenwerfer “knew or should have known” of her husband’s fraud.  On 
remand, the bankruptcy court held that Mr. Bartenwerfer’s fraud could 
not be imputed to his wife because she didn’t know about it.  The BAP 
affirmed, and the creditor appealed. 

 Citing Strang v. Bradner, 114 U.S. 555 (1885), the Ninth Circuit 
applied partnership principles to hold that the bankruptcy court applied 
the incorrect legal standard for imputed liability in a partnership.  It 
concluded that Mrs. Bartenwerfer’s debt was non-dischargeable 
regardless of her knowledge of the fraud, and remanded the case.   

 Mrs. Bertenwerfer’s Petition for Writ of Certiorari has been granted. 
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Discussion:  The circuit courts are split on this issue.  Some require at 
least a minimal level of scienter on the part of the debtor in question and 
others impose vicarious liability on “innocent debtors.”  

 The leading case applying the approach requiring scienter is In re 
Walker, 726 F. 2d 452 (8th Cir. 1984).  In Walker, the Eighth Circuit 
concluded that more than the mere existence of an agent-principal 
relationship is required to charge the agent’s fraud to the principal. Id. at 
454.   It held that §523(a)(2)(A) requires that a debtor-principal “knew or 
should have known” of his agent’s fraud before the liability can be 
rendered nondischargeable, citing In re Lovich, 117 F.2d 612 (2d Cir. 
1941). Id.  The Lovich court justified the scienter requirement this way: 

On principle we think that more should be shown to justify 
withholding a discharge that an agent made a fraudulent 
statement within the scope of a general authority to transact 
the bankrupt's business. A discharge is a privilege accorded to 
bankrupts by the statute unless they are chargeable with 
conduct showing some lack of personal business morality. 
Lovich, 117 F.2d at 615. 
 

See also In re Huh, 506 B.R. 257 (9th Cir. BAP 2014) (en banc) (adopting 
Walker’s “knew or should have known” standard); In re Treadwell, 637 
F.3d 855 (8th Cir. 2011) (same); In re Reuter, 427 B.R. 727 (Bankr. W.D. 
Mo. 2010) (finding that debtor should be held vicariously liable for his 
partner’s fraud because debtor should have known that his partner was 
engaged in fraudulent conduct).  The Eighth Circuit stated that the 
requisite knowledge could be imputed when the principal is recklessly 
indifferent to his agent’s acts.  Walker, 726 F. 2d at 454, citing  David v. 
Annapolis Banking & Tr. Co., 209 F.2d 343, 344 (4th Cir. 1953) (finding 
that a wife who allows her husband to do business in her name and signs 
without question or examination any paper that he presents to her is not 
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entitled to a discharge).  Interestingly, neither Walker nor the cases on 
which the Eighth Circuit relies mentions Strang. 
 
 Several courts have criticized the Walker decision as contrary to the 
legislative history and proper statutory interpretation of § 523. See, e.g., 
In re Calhoun, 131 B.R. 757, 760-62 (Bankr. D.C. 1991); BancBoston 
Mortgage Corp. v. Ledford, 127 B.R. 175, 180–85 
(M.D.Tenn.1991), aff'd, 970 F.2d 1556 (6th Cir.1992), cert. denied, 507 
U.S. 916 (1993); In re Paolino, 75 B.R. 641, 645–50 
(Bankr.E.D.Pa.1987). One court put it this way: “Granted, 
the Walker standard is a bit mushy; if it's enough to deny the discharge 
that the principal ‘should have known of the agent's fraud,’ there will 
never be an occasion for requiring proof of reckless indifference.” 
Sullivan v. Glenn, 782 F.3d 378, 382 (7th Cir. 2015). 

 The leading case imposing liability without knowledge is Strang v. 
Bradner, 114 U.S. 555 (1885).  The question in Strang was whether the 
debtors could be held liable for the fraudulent representations of their 
business partner when the representations were not made under their 
direction nor with their knowledge.  The Supreme Court held that the 
“innocent” partners were barred from discharging their debt in 
bankruptcy, reasoning that since each partner was an agent and 
representative of the firm, one partner’s fraud was to be imputed to all the 
members of his firm.  Id. at 561.  It stated further that the wrongdoer’s 
partners “cannot escape pecuniary responsibility” on the ground that the 
misrepresentations were made without their knowledge.  Id.  See also In 
re Palilla, 493 B.R. 248 (Bankr. D. Colo. 2013) (applying Strang to hold 
debtor liable for partner’s felonious conduct despite the fact that he was 
unaware of it); In the matter of M.M. Winkler & Associates, 239 F. 3d 
746, 751 (5th Cir. 2001) (“[I]f a debt arises from fraud and the debtor is 
liable for that debt under state partnership law, the debt is 
nondischargeable under §523(a)(2)(A).”).  The court noted that this is 
especially true when the innocent partners “received and appropriated the 
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fruits of the fraudulent conduct.”  Strang, 114 U.S. at 561.  But see 
Winkler, 239 F.3d at 751-2 (concluding that the receipt of benefits is 
irrelevant to this inquiry). 

 The Petitioner in Bartenwerfer contends that Strang is inapposite or 
an aberration, and that requiring scienter is consistent with the legislative 
history of §523(a)(2)(A).  Courts grappling with the conflicting Walker 
and Strang standards have likewise pointed to the historical background 
of the statute – noting that while Strang has not been overruled, it 
constitutes part of the background to the adoption of the statute and its 
amendments by Congress.  See, e.g., In re Huh, 506 B.R. 257, 264 (9th 
Cir. BAP 2014). In Huh, the BAP explains that, unlike the current 
Bankruptcy Code, the provisions of the Bankruptcy Act of 1867 (in effect 
when Strang was decided) were not liberally construed in favor of debtors 
and included exceptions to discharge that were broader than the 
subsequent Bankruptcy Act.  Id.  The BAP also distinguished Strang on 
the grounds that it relied on partners and partnership law, and was decided 
before agency law was well-developed.  Id. 

 The Petitioner also points out that there is no analysis or discussion 
of dischargeability in Strang; it simply focuses on the liability of the 
firm’s partners for another partner’s fraud.  While that is true, other courts 
applying the Strang standard have recognized the distinction between 
liability and dischargeability.  See, e.g., Palilla, 493 B.R. at 256 
(commenting that §523 has compensatory objectives which aim to protect 
certain types of creditors regardless of the debtor’s culpability); Winkler, 
239 F. 3d at 749 (noting that §523 focuses on the character of the debt, 
not the culpability of the debtor). 

 In addition, the Petitioner asserts that Strang is inconsistent with 
other Supreme Court precedent on the mental state required in 
dischargeability litigation.   For example, in Bullock v. BankChampaign, 
N.A., 569 U.S. 267 (2013), the Supreme Court considered the question of 
whether excepting a debt for fiduciary defalcation from discharge under 
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§ 523(a)(4) required a showing of the debtor's subjective bad or extremely 
reckless state of mind.  Relying, in part, on statutory context and policy 
considerations,  the Supreme Court interpreted the term “defalcation” to 
require a showing of the debtor’s intentional state of mind.  Id. at 273-74. 
See also Neal v. Clark, 95 U.S. 704 (1877) (interpreting “fraud” under 
§523(a)(4) to mean intentional wrong, and not implied fraud); Field v. 
Mans, 516 U.S. 59 (1995) (finding that statutory history of §523(a)(2)(A) 
and (B) did not support stripping fraud exception of scienter requirement).  
These decisions weigh against imputing fraud under §523(a)(2) in the 
absence of some showing of culpability on the debtor’s part.  

  

 Note that the issue of vicarious liability has been addressed in the 
context of the dischargeability of debt resulting from securities law 
violations:  Does §523(a)(19)(A)(i) encompass debts arising from 
violations committed by third parties, or is it limited to those committed 
by the debtor?   For a discussion of the split of authority, see In re Reefe, 
2022 WL 1295935 (Bankr. S.D. Fla. April 29, 2022). 
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Faculty
Hon. Robert D. Berger was appointed as a U.S. Bankruptcy Judge for the District of Kansas in 
Kansas City on Oct. 16, 2003, and was reappointed on Oct. 16, 2017. Prior to his appointment, Judge 
Berger practiced law as a bankruptcy and insolvency specialist representing debtors and creditors, 
and was among the first group of attorneys in Kansas and Missouri to be certified by the American 
Board of Certification in both consumer and business bankruptcy law. Judge Berger is a member 
of ABI and the National Conference of Bankruptcy Judges, and a founding member of the Kansas 
Chapter of the Federal Bar Association. He also is a chapter author for Collier on Bankruptcy, Col-
lier Bankruptcy Practice Guide, Kansas Bankruptcy Handbook and Practitioner’s Guide to Kansas 
Family Law. Judge Berger is a frequent lecturer and he has authored articles for various publications, 
including The Washburn Law Journal, ABI Journal and the Journal of the Kansas Bar Association. 
He received his B.A. in history and political science from the University of Kansas in 1983 and his 
J.D. from Washburn University School of Law in 1986.

Hon. Dennis R. Dow is a U.S. Bankruptcy Judge for the Western District of Missouri in Kansas 
City, appointed on Nov. 10, 2003, by the Eighth Circuit Court of Appeals. Prior to taking the bench, 
he was a partner with the firm of Shook, Hardy & Bacon LLP, where he represented trustees in chap-
ter 7 cases involving significant assets, individual and corporate debtors in proceedings under chap-
ters 7 and 11, and secured, unsecured and priority creditors and lessors in chapter 7, 11, 12 and 13 
cases, and had been listed in The Best Lawyers in America in the area of bankruptcy law every year 
since 1995. He also tried numerous adversary proceedings and contested matters, including prefer-
ence actions, objections to discharge, dischargeability complaints and objections to confirmation of 
chapter 11 plans. Judge Dow is a member of ABI, the Missouri Bar and the Kansas City Metropoli-
tan Bar Association. He is a Fellow of the American College of Bankruptcy, inducted in March 2013, 
and was selected in November 2014 to become a conferee of the National Bankruptcy Conference. 
He also is a member of the National Conference of Bankruptcy Judges. Judge Dow is a member 
of the Bankruptcy Appellate Panel and was appointed in October 2014 to the Judicial Conference 
Advisory Committee on Bankruptcy Rules, then appointed in 2018 to chair the committee. He has 
authored and co-authored several articles, including “ERISA-Related Claims in Bankruptcy,” Jour-
nal of Bankruptcy Law and Practice, Vol. 3, No. 1 (Nov/Dec 1993), “Rent to Own Agreements in 
Bankruptcy: Sales or Leases?,” ABI Law Review, Vol. 2, No. 1 (Spring 1994), and “Gramm-Leach-
Bliley and the Bankruptcy/Collection Attorney,” Norton Bankruptcy Law Advisor (Feb 2002). Judge 
Dow received his B.A. with honors from the University of Wyoming and his J.D. from Washburn 
University School of Law, where he was notes editor of the Washburn Law Journal.

Hon. Mitchell L. Herren is a U.S. Bankruptcy Judge for the District of Kansas in Wichita, ap-
pointed in July 2020. His 33 years prior to the bench included practice with a litigation firm in 
Kansas City, serving as in-house litigation counsel for a large energy company, then returning to 
private practice for 18 years with a Wichita-based firm, where he served for seven years as managing 
member and represented clients ranging from individuals to large companies, with a focus on com-
mercial litigation. Judge Herren is a Fellow of the Litigation Counsel of America and the American 
Bar Foundation. He received his J.D. from the University of Missouri at Kansas City School of Law. 
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Hon. Janice D. Loyd is a U.S. Bankruptcy Judge for the Western District of Oklahoma in Okla-
homa City, sworn in on Dec. 12, 2014. Prior to her swearing in, she was an officer, director and 
shareholder with the Oklahoma City law firm of Bellingham & Loyd, P.C. Prior to taking the bench, 
Judge Loyd’s practice emphasized the areas of bankruptcy, reorganization and commercial litiga-
tion. She also was a member of the Chapter 7 Trustee Panel for the U.S. Bankruptcy Court for the 
Western District of Oklahoma for 22 years, handling over 20,000 cases. Judge Loyd is a member 
of the Oklahoma County Bar Association, the Oklahoma Bar Association, the Federal Bar Associa-
tion, ABI and the National Conference of Bankruptcy Judges. She has chaired both the Bankruptcy 
Section of the Oklahoma County Bar Association and the board of directors for the Bankruptcy and 
Reorganization Section of the Oklahoma Bar Association. She also has served on the Mediation Ad-
visory Board Committee and is a Permanent Member of the Standing Local Rules Committee for the 
U.S. Bankruptcy Court for the Western District of Oklahoma. In 2019, Judge Loyd was appointed 
to the Tenth Circuit Bankruptcy Appellate Panel. In 2006, she received the Oklahoma Bar Associa-
tion Award for Outstanding Pro Bono Service, and she is a two-time recipient of the Mona Salyer 
Lambird Service to Children Award for services provided as a volunteer for Lawyers for Children. 
Judge Loyd received her B.A. in political science in 1983 from the University of Oklahoma and her 
J.D. in 1986 from the University of Oklahoma College of Law.

Hon. Cynthia A. Norton is a U.S. Bankruptcy Judge for the Western District of Missouri in Kansas 
City. Prior to her appointment on Feb. 1, 2013, she was a founding partner of Grimes & Rebein, 
LC in Lenexa, Kan., where she focused on consumer and business bankruptcy, creditors’ rights, 
commercial workouts and related fields. She also clerked for Hon. John E. Rees of the Kansas 
Court of Appeals and Hon. James A. Pusateri of the U.S. Bankruptcy Court in Topeka, Kan., and 
was previously an associate with Stinson, Mag & Fizzell, an associate and then partner with Lewis, 
Rice & Fingers, and Of Counsel with Levy & Craig, and established her own law firm in 1995. She 
has published an annual column reviewing Eighth Circuit bankruptcy cases of interest for Norton’s 
Bankruptcy Law Advisor and has authored numerous articles, book chapters and seminar papers on 
bankruptcy-related topics, is a Fellow in the American College of Bankruptcy and a member of vari-
ous bankruptcy organizations. She also is the recipient of the Michael R. Roser Excellence in Bank-
ruptcy Award and the Robert L. Gernon Award for Outstanding Contribution to CLE, as well as the 
NCBJ Excellence in Education Award. Judge Norton received her B.A. in French and art history Phi 
Beta Kappa and summa cum laude from Kansas University in 1981, and her J.D. from the Kansas 
University Law School in 1984, where she was associate editor of its law review.

Hon. Michael E. Romero is a U.S. Bankruptcy Judge in the District of Colorado in Denver, initially 
appointed in 2003 and appointed Chief Judge from July 2014-June 2021. He is also Chief Judge of 
the Tenth Circuit Bankruptcy Appellate Panel. Since becoming a judge, Judge Romero has served 
on numerous committees and advisory groups for the Administrative Office of the U.S. Courts, is 
the past chair of the Bankruptcy Judges Advisory Group and has served as the sole bankruptcy court 
representative/observer to the Judicial Conference of the United States, the governing body for the 
federal judiciary. He is a past president of the National Conference of Bankruptcy Judges and active-
ly participates in several of its committees. He also serves on the Executive Board of Our Courts, a 
joint activity between the Colorado Judicial Institute and the Colorado Bar Association that provides 
programs to further public understanding of the federal and state court systems. Judge Romero is a 
member of the Colorado Bar Association, ABI, the Historical Society of the Tenth Circuit and the 
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Colorado Hispanic Bar Association. He received his undergraduate degree in economics and politi-
cal science from Denver University in 1977 and his J.D. from the University of Michigan in 1980.

Hon. Bianca M. Rucker was appointed U.S. Bankruptcy Judge for the Eastern and Western Districts 
of Arkansas in Fayetteville on April 26, 2021. Prior to her judicial appointment, she was a chapter 7 
panel bankruptcy trustee and attorney representing creditors and debtors in consumer and business 
bankruptcy matters at Rucker Law PLLC, in Fayetteville. Before working as a trustee, Judge Rucker 
was a partner at Wright, Lindsey & Jennings, LLP (WLJ), where her practice focused on bankruptcy, 
commercial litigation and insurance defense. She also served as a staff attorney to Hon. Richard D. 
Taylor (2006-07) and Hon. Ben T. Barry (2007-11) of the U.S. Bankruptcy Court for the Eastern 
and Western Districts of Arkansas. Judge Rucker has served as president of the Northwest Arkansas 
Debtor and Creditor Bar Association, and she is an adjunct professor at the University of Arkansas 
School of Law, where she teaches alcohol beverage law. She received her B.A. in political science 
in 2003 from the University of Arkansas at Little Rock and her J.D. with honors in 2006 from the 
William H. Bowen School of Law.

Hon. Anita L. Shodeen is a U.S. Bankruptcy Judge for the Southern District of Iowa in Des Moines, 
appointed in 2009. She also serves on the Eighth Circuit Bankruptcy Appellate Panel, is a member 
of the Judicial Resources Committee of the Judicial Conference, and is a Fellow in the American 
College of Bankruptcy. Judge Shodeen is an associate editor for the American Bankruptcy Law Jour-
nal. Prior to her appointment, she focused her practice on representing both debtors and creditors 
in workouts, bankruptcy and litigation in the state and federal courts. She also served as a chapter 7 
panel trustee and chapter 12 standing trustee. Judge Shodeen received her J.D. in 1985 from Drake 
University.

Hon. Kathy A. Surratt-States is a U.S. Bankruptcy Judge for the Eastern District of Missouri in 
St. Louis, initially appointed on March 17, 2003, and named Chief Judge from Feb. 1, 2013, to June 
30, 2022. She began her legal career as law clerk to now-retired Bankruptcy Judge James J. Barta. 
In 1993, Judge Surratt-States was an associate at Campbell & Coyne, P.C., where her work focused 
on bankruptcy, commercial litigation and foreclosures. She then moved to Ziercher & Hocker, P.C. 
in 1998, where she became partner. The firm later merged with Husch Blackwell, where she was 
a partner in its insolvency practice group until her appointment to the bankruptcy court. In 1997, 
Judge Surratt-States was appointed to the Panel of Bankruptcy Trustees for the Eastern District of 
Missouri, and in 1999, she served as the chapter 7 trustee for Family Company of America, then the 
third-largest grocery store chain in St. Louis. Judge Surratt-States serves on the Board of Catholic 
Charities of St. Louis and is a member of Altrusa International, Inc. of St. Louis, an international 
association of professionals dedicated to serving their community. She also is a member of the Mis-
souri Bar, the Bar Association of Metropolitan St. Louis, the Mound City Bar Association, the Na-
tional Conference of Bankruptcy Judges, ABI and the International Women’s Insolvency & Restruc-
turing Confederation (IWIRC). Judge Surratt-States received her B.A. cum laude from Oklahoma 
City University in 1988 and her J.D. from Washington University School of Law in 1991.

Hon. Kimberley H. Tyson is Chief U.S. Bankruptcy Judge for the District of Colorado in Denver, 
initially appointed to the bench in May 2017. Previously she was a director of Ireland Stapleton Pry-
or & Pascoe, PC, where her practice focused on bankruptcy and related litigation. She represented 
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secured and unsecured creditors, creditors’ committees, trustees and purchasers in bankruptcies, 
as well as clients in contested foreclosure proceedings and lender-liability cases. She also pursued 
hidden or improperly transferred assets. In March 2011, she was appointed to the panel of chapter 
7 trustees by the U.S. Trustee. Ms. Tyson is a former chair of the Colorado Bar Association’s Bank-
ruptcy subcommittee and is a frequent lecturer on bankruptcy issues, co-authors the bankruptcy 
chapter of the Annual Survey of Colorado Law, and has been named in Colorado Super Lawyers. 
She is an active member of ABI, having served on its Rocky Mountain Bankruptcy Conference ad-
visory board since 2003. Ms. Tyson clerked for Hon. John K. Pearson of the U.S. Bankruptcy Court 
for the District of Kansas and Hon. Jerry G. Elliot of the Kansas Court of Appeals. She earned her 
B.A. at Smith College and her J.D. at the University of Kansas School of Law.




