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I. Problems a debtor faces when the lender won’t foreclose 
A) Future HOA fees 

i) A debtor’s personal liability for HOA dues continues post-petition and is 
unaffected by the discharge.  Foster v. Double R Ranch Assoc. (In re 
Foster), 435 B.R. 650 (9th Cir. BAP 2010). 

ii) HOA dues are non-dischargeable pursuant to 11 U. S.C § 523(a)(16). 
iii) HOA dues are also non-dischargeable under a “hardship” discharge 

pursuant to Section 1328(b). 
B) Property taxes. 
C) City and municipality fines for failure to maintain property. 
D) Damage claims from accidents that occur on the property— for example, 

squatters, mosquito-infested swimming pools and natural gas leaks 
E) If the bank takes its sweet time to foreclose, this situation can go on for years 

and put the Debtor in debt all over again. 
 

II. The lender has no explicit duty to foreclose 
A) A debtor cannot compel the lender to foreclose. 
B) A lender’s failure to foreclose is not a violation of the discharge injunction. 

 
III. “Surrender” alone is not helpful 
A) Surrendering property in a chapter 13 plan does not transfer title of the 

property.  See In re Rosa, 495 B.R. 522, 524 (Bankr. D. Haw. 2013) 
(“[S]urrender does not transfer ownership of the surrendered property.  
Rather, ‘surrender’ means only that the debtor will make the collateral 
available so the secured creditor can, if it chooses to do so, exercise its state 
law rights in the collateral.”)  

B) “Surrender” simply means that the Debtor will not oppose the transfer of the 
house and, absent some further action (foreclosure, short sale, deed in 
lieu),the Debtor remains the owner and bears the burdens of ownership. 
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C) Surrender does not divest the debtor of the responsibilities of ownership. 
D) Surrender does not create is any requirement for the lender to foreclose. 

 
IV. Chapter 7 is not helpful  
A) If the home is “underwater,” a chapter 7 trustee will simply abandon it under 

§ 554, and the title will remain in the debtor, subject to the ongoing charges 
and liabilities noted above. 
 

V. Chapter 11 may provide a remedy 
A) “Dirt for debt”—a plan may require a secured creditor to accept collateral in 

satisfaction of its secured claim.  Arnold & Baker Farms v. U.S. (In re Arnold 
& Baker Farms), 85 F.3d 1415, 1423 (9th Cir.1996); In re Sandy Ridge 
Development Corp., 881 F.2d 1346, 1350 (5th Cir. 1989). 

B)  “Dirt for debt” satisfies the requirements for “cramdown” under 11 U.S.C. 
§ 1129(b) 
i) Debtor’s plan must be “fair and equitable” 
ii) For a lender holding a secured claim, the plan may provide for the lender 

to realize the “indubitable equivalent” of its secured claim. 
iii) Plans proposing to transfer to a creditor the property to which its lien 

attaches are “fair and equitable” because the creditor receives the 
indubitable equivalent of its secured claim. See Sandy Ridge, 881 F.2d at 
1350 (5th Cir.1989) (“[C]ommon sense tells us that property is the 
indubitable equivalent of itself.”).  

 
VI. Relevant provisions in chapter 13 
A) 11 U.S.C. § 1325  

i) Section 1325(a)(5) sets out the requirements for treatment of a secured 
claim in a chapter 13 plan. 

ii) In order to confirm a plan, the plan must either: 
(1) Be accepted by the secured creditor; 
(2) Pay the debt as allowed under chapter 13; or 
(3) Surrender the property to the secured creditor. 

iii) Plan cannot be confirmed unless proposed in good faith. (§ 1325(a)(3)) 
 

B) 11 U.S.C. § 1322 
i) Section 1322 details what may be included in a chapter 13 plan, what 

must be included in a chapter 13 plan, and what may not be included in a 
chapter 13 plan. 

ii) Section 1322(b) states what may be provided in a chapter 13 plan. 
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iii) Relevant options: 
(1) § 1322(b)(8) - a plan may provide for the payment of all or part of a 

claim against the debtor from property of the estate or property of the 
debtor. 

(2) § 1322(b)(9)  - allows a debtor to propose a plan to “provide for the 
“vesting” of property of the estate, on confirmation of the plan or at a 
later time, in the debtor or in any other entity.” 
(a) “Vesting” involves a transfer of ownership.  “The plain meaning of 

the term ‘vest’ is to transfer ownership or title.”  United States ex 
rel. DRC, Inc. v. Custer Battles, LLC, 376 F. Supp. 2d 617, 619, 632 
(E.D. Va. 2005).  Congress is presumed to have chosen deliberately 
the words it includes in a statute. Univ. of Texas Southwestern Med. 
Ctr. V. Nassar, 133 S.Ct. 2517, 2529 (2013) 

(b) There is no requirement here that the recipient consent. 
 

VII. Option 1: payment by transfer under § 1325(a)(5)(B) and  § 1322(b)(8)  

Example:  Chapter 13 Debtor has a home valued at $65,000.00 and owes his 
lender, Bank of Kilpatrick, a total of $60,000.00.  Debtor wants to get rid of 
the house in the Chapter 13 Plan.  

Debtor provides the following language in a proposed Chapter 13 Plan:   

Pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii) and § 1322(b)(8), Debtor 
transfers her improved Real Property located at 111 Dreamy Lane, 
Houston, Texas 77033, valued at $65,000.00 to Bank of Kilpatrick, 
in full payment of its secured claim of $60,000.00. 
 
Upon entry of a confirmation order confirming this Chapter 13 
plan, title of the Property located at 111 Dreamy Lane, Houston, 
Texas 77033, shall be transferred to Bank of Kilpatrick.   
 
Bank of Kilpatrick shall retain its lien in the Property located at 
111 Dreamy Lane, Houston, TX 77033.  There are no junior 
mortgages or any other liens on this property. 
 
Upon confirmation of this plan, Debtor may file a copy of any Order 
confirming this Chapter 13 plan in the real property records to 
reflect transfer of title to Bank of Kilpatrick.  
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A) Analysis of 11 U.S.C. § 1325(a)(5)(B) under Option 1: 
(1) As discussed above, the debtor must pick one of three ways to treat 

secured claims. 
(2) Under this strategy, the debtor chooses the second option, paying the 

debt as allowed under §§ 1325(a)(5)(B) and 1322(b)(8)). 
(3) This is consistent with claim treatment in chapter 11 cases (dirt for 

debt).   
(4) Under § 1325(a)(5)(B) the plan must provide the following: 

1. the lender retains the lien securing such claim;  
2. the value, as of the effective date of the plan, of “property to 

be distributed under the plan” on account of such claim is not 
less than the allowed amount of the claim (necessarily 
satisfied, since the property itself establishes the amount of 
the secured claim); and 

3. “if” the property is to be distributed in the form of “periodic 
payments,” the payments must be in equal monthly amounts.  
(The equal payment rule does not apply here, but the 
statutory provision recognizes the possibility of satisfaction 
of the claim other than by periodic payments). 

B) 11 U.S.C. § 1322(b)(8)—expressly authorizes “payment of all or part of a 
claim against the debtor from property of the estate or property of the 
debtor.” 

C) Lender’s objection under 11 U.S.C. § 1322(b)(2) 
(1) The lender may argue that such a “plan” attempts to modify its rights 

since it has a claim secured by a security interest in real property that 
is the debtor’s principal residence. 

(2) Possible responses to this “anti-modification” argument: 
(a) If the debtor was not living in the home on the day the case was 

filed, many courts conclude that the home is not the debtor’s 
principal residence.  E.g.,  In re Abdelgadir, 455 B.R. 896. 903 
(B.A.P. 9th Cir. 2011); In re Collins, Case No. 14-34816 (Bankr. S.D. 
Tex. April 7, 2015)(the proper date for determining a debtor’s 
principal residence is the petition date because § 1322(b)(2) 
references a “claim” and “claims” are determined as of the petition 
date).  The minority view is that the debtor’s use of property is 
determined at the time of creation of the lien.  E.g., In re Abrego, 
506 B.R. 509, 515-16 (Bankr. N.D. Ill. 2014) (collecting cases).   

(b) Paying the lender with its collateral does not modify any of the 
lender’s rights.   
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(c) All of the lender’s state court rights are subject to federal law and 
the Bankruptcy Code trumps its state court rights. 
(i) “Even where state law creates the property interest, it must 

yield where it conflicts with the provisions of the Bankruptcy 
Code.” Patriot Portfolio, LLC v. Weinstein (In re Weinstein), 164 
F. 3d 677, 683 (1st Cir. 1999) 

D) Objection under 11 U.S.C. § 1325(a)(7) (lack of good faith) 
(1) The debtor may respond with the following points: 

(a) The lender has not filed a motion to lift stay. 
(b) The debtor has moved out or will move out as soon as the plan is 

confirmed. 
(c) The debtor’s proposed plan makes the foreclosure process easier 

and cheaper for the lender. 
 

VIII. Option 2: surrender combined with vesting 

Example:  Under the same facts as in Option 1, the Debtor provides the 
following language in the Chapter 13 Plan:  

Pursuant to 11 U.S.C. § 1325(a)(5)(B)(iii) and § 1322(b)(8) and (9),  
Debtor surrenders her interest in the improved Real Property 
located at 111 Dreamy Lane, Houston, Texas 77033, valued at 
$65,000.00 to Bank of Kilpatrick, in full satisfaction of the 
Mortgage, Note and any outstanding fees.  
 
Upon confirmation of this Chapter 13 plan, title of the Property 
located at 111 Dreamy Lane, Houston, Texas 77033, shall vest in 
Bank of Kilpatrick.   
 
Bank of Kilpatrick shall retain its lien in the Property located at 
111 Dreamy Lane, Houston, TX 77033.  There are no junior 
mortgages or any other liens on this property. 
 
Upon confirmation of this modified plan, Debtor may file a copy of 
any Order confirming this Chapter 13 plan in the real property 
records  to reflect transfer of title to Bank of Kilpatrick.” 
  

A) 11 U.S. C. § 1322(b)(9) allows a debtor to propose a plan to “provide for the 
vesting of property of the estate, on confirmation of the plan or at a later 
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time, in the debtor or in any other entity,” and vesting includes a present 
transfer of ownership. 

B) 11 U.S.C. § 1325(a)(5) 
(1) This section sets out the requirements to confirm a chapter 13 plan as 

it relates to treatment of a secured claim. 
(2) In order to confirm a plan, the plan must either be: 

(a) Accepted by the secured creditor; 
(b) Pay the debt as allowed under Chapter 13; or 
(c) Surrender the property to the secured creditor 

C) 11 U.S.C. § 1325(a)(3) 
(1) Plan must be proposed in good faith. 
(2) Confirmation could be denied if a debtor attempts to use § 1322(b)(9) to 

transfer property back to the lender to avoid responsibility for a 
nuisance or environmental problem. 

 
D) Recent Cases Dealing with Surrender & Vesting in Chapter 13 plans: 

i) In re Sagendorph, 2015 WL 3867955 at *4-5 (Bankr. D. Mass. June 22, 
2015): 

A correct application of the relevant provisions of the Bankruptcy 
Code permits a chapter 13 debtor to propose a plan that provides 
for transferring title to mortgage real estate to the mortgagee in full 
satisfaction of its claim subject to the mortgagee’s right to object, in 
which case the court must determine of the plan has been proposed 
in good faith, is otherwise in compliance with the Code, and should 
be affirmed.  This approach maintains the integrity of both 
§ 1325(a)(5) and § 1322(b) and is consistent with the most basic 
principles of bankruptcy restructuring as enunciated in the Code’s 
reorganization provisions embodied in chapters 11, 12 and 13. 

It seems a self-evident truth that wherever possible the 
reorganization rights of chapter 11 and chapter 13 debtors should 
be the same. 

ii) In re Rosa, 495 B.R. 522 (Bankr. D. Haw. 2013) 
(1) Conclusion by the Court: 

(a) Surrender can be augmented by § 1322(b)(9), which provides that a 
plan may “provide for the vesting of property of the estate, on 
confirmation of the plan or at a later time, in the debtor or in any 
other entity.” 
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(b) However, a chapter 13 plan cannot vest surrendered property in the 
mortgage holder without its consent. 

(c) The plan was confirmed because the lender did not object to 
confirmation and the court found that “its failure to object means 
that it has accepted the plan.” 

iii) In re Rose, 512 B.R. 790 (Bankr. W.D.N.C. 2014) 
(1) Comes to a similar result as the Rosa court, but offers greater 

protection to the mortgage holder. 
(2) Conclusion by the Court: 

(a)  Surrender only transfers title to a secured creditor if the creditor 
accepts the collateral.  As to vesting, Rose agrees that title cannot 
transfer without the secured creditor’s consent, mentioning the 
potential problems that accepting title could impose on a mortgage 
holder. 

(b) The lender’s failure to object to vesting does not constitute consent, 
and so the debtor is directed to deliver a quitclaim deed to the 
mortgage holder, with the deed becoming a final conveyance only if 
the mortgage holder fails to take definitive action within 60 days 
after receiving the deed. 

iv) In re Watt, 520 B.R. 834 (Bankr. D. Or. 2014) 
(1)  This decision was reversed, 2015 WL 1879680 (D. Or. April 22, 2015), 

and has been appealed to the Ninth Circuit, Docket No. 15-35484.  
However, consistent with Sagendorph, it takes a different view of 
vesting than the Rose and Rosa courts. 

(2)  This court holds that surrender under § 1325(a)(5) does not require 
acceptance by the secured creditor and that § 1329(b)(9) allows a plan 
to provide for vesting without consent from the lender. 

(3)  Its rationale is plain meaning. 
(4) Watt states that the good faith requirement of § 1325(a)(3) would 

prevent a plan from forcing a third party to accept property that is a 
nuisance or beset with environmental problems. 
 

IX.  Other options for eliminating unwanted collateral 
A) Short Sale 

(1) This occurs when a homeowner sells his home to a third party for less 
than the total debt remaining on the mortgage and the lender agrees to 
accept the proceeds in exchange for releasing the lien on the property. 
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(2) Seller submits an application which usually includes a financial 
statement re income/expenses. 

(3) Proof of income, tax returns and bank statements, and a hardship 
letter are provided to the lender 

(4) Lenders generally require an offer on the table from a third party 
before they will consider a short sale. 

B) Deed in Lieu of Foreclosure 
(1) A deed in lieu of foreclosure is a transaction in which the 

homeowner/borrower transfers the property by deed back to the lender 
voluntarily in return for negotiated resolution of the debt. 

(2) Some lenders require the borrower to request a loss mitigation package 
from the lender. 

(3) Borrower provides financial information including proof of income, tax 
returns, bank statements and hardship letter. 

(4) Many lenders require the borrower to try to sell the home for at least 
90 days before it will consider accepting a deed in lieu. 

C) Sale Subject to the Mortgage 
(1) No application of § 363(f). 
(2) No modification of mortgagee’s rights. 
(3) Buyers may be available. 

D) Transfer by Quit Claim Deed 
(1) Deeds must be prepared and executed in the form required under 

applicable nonbankruptcy law. 
(2) The deed must be accepted by the new owner. 
(3) The recipient of the transfer must be capable of owning property or the 

transaction may be seen as fraudulent. 
E) Lease the property until the lender forecloses 

(1) Use the rent to pay the ongoing HOA dues, taxes and maintenance. 
F) Remain in the property without making mortgage payments. 
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