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HOT TOPICS IN CHAPTER 13 
 

 

1) MORTGAGE ISSUES including post-petition mortgage defaults, mortgage 
mediation programs, and Rule 3002.1 issues and case summaries 

*Jeffrey S. Fraser, Esq., Partner, Bankruptcy, Albertelli Law 

*The Honorable Dennis R. Dow, Bankruptcy Court, Western District of Missouri 

 

 
2) STUDENT LOAN ISSUES, including application of plan payments to 

principal, dischargeability, and bankruptcy reform 
*January M. Bailey, Attorney, Prelle Eron & Bailey 

 

 

 

3) PAYMENT OF ADMINISTRATIVE CLAIMS of trustee fees and debtors’ 
attorney fees  

*Joyce Bradley Babin, Chapter 13 Standing Trustee 

 

4) RECENT CASE SUMMARIES 
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Mortgage Issues – Topic #1: 

a. Direct-pay mortgage defaults post plan completion. 

a. In re Kinney, 10 Cir. App. (July 23, 2021) (No. 20-1122). – See attached 

summary 

b. Mortgage defaults post-petition and forbearance [CARES Act/ Consolidated 

Appropriations Act (CAA)] 

a. Forbearance Notices – under the CARES Act and the CAA – mortgagors under 

federally-backed residential and multifamily mortgages can request payment 

forbearance notices due to a COVID-19 hardship. The hardship does not have to be 

specific, just “COVID related”. 

b. Expiration of the Forbearance. At the end of the forbearance period, the mortgagor 

must address forborne payments (i.e., modification, deferral, or extension of the 

forbearance).  In the case, of bankruptcy, such forbearance delinquencies can be 

addressed through chapter 13.  

c. Supplemental Proof of Claim (“SPOC”). 

i. Under §501(f) – a temporary Bankruptcy Code provision – permits creditors 

to file a supplemental proof of claim for CARES Act forbearance claim in 

Chapter 13 cases (even if the bar date has passed) 

ii. The CAA modification of §1329(e)(2) – if the debtor fails to modify the 

plan after the SPOC is filed, the bankruptcy court (on its own motion), the 

U.S. Trustee’s office, the Chapter 13 trustee and/or any party in interest may 

move for such modification. 

iii. Conduit Jurisdictions – SPOCs are helpful (or even necessary) so that the 

Chapter 13 trustee is aware how much is due and owing on the forborne 

ongoing mortgage payments and can address accordingly.  To ensure the 

mortgage is current at the of the bankruptcy, this information is crucial. If a 

servicer fails to file a SPOC, the service may not be able to use the 

provisions of §1328 to modify the debtor’s plan to pay the amounts 

forborne. 

iv. Non-Conduit Jurisdictions – what happens outside the bankruptcy during a 

Chapter 13 plan is sometimes just as important as what is occurring inside 
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the bankruptcy.  If the court, debtor’s attorney, and chapter 13 trustee are 

not aware of a forbearance, the debtor may reach the end of a bankruptcy 

plan, be more than three months behind on their mortgage, and then not be 

entitled to a discharge. See In re Kinney. 

v. The Federal SPOC form sunsets on December 27, 2021. 

d. Mortgage Modification Mediations (“MMM”) in Florida.  

i. General Description.  A bankruptcy mediation program for debtors in 

Florida (Southern and Middle Districts) designed specifically for debtors 

seeking to modify the terms of their mortgages with mortgage lenders, 

under the protection of the automatic stay and bankruptcy system. The 

overall purpose of the program is to facilitate the most transparent loan 

modification review possible, with a goal of eliminating modification 

denials for technical and avoidable reasons.  

ii. Adequate Protection Payments.  In Florida, the MMM Program requires 

that the debtor file a verified motion for mediation and obtain an order on 

such motion. In a chapter 13 case, the debtor must file a plan providing 

adequate protection payments to the mortgage creditor – the lesser of 31% 

of the debtor’s gross monthly income or the contractual payment as 

reflected on the mortgage creditor’s proof of claim.  

iii. The MMM Portal. The portal serves as a confidential forum for the 

mediation where the debtor/debtor attorney, mortgage creditor attorney, 

mortgage underwriter, and mediator exchange documents relevant to the 

loan modification application, comment and discuss loan modification 

documents, and schedule mediation conference(s).  

iv. Final Report. The Mediator shall file a final report indicating whether an 

agreement was reached between the parties.  If “no agreement,” the debtor 

is required to file a modified plan proposing a separate and appropriate 

treatment. If an “agreement” is reached, the debtor shall file a motion to 

approve such agreement and amend or modify the plan accordingly.  
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e. Rule 3002.1 notice violations.   

i. Not sanctionable?  (PHH Mortgage v. Senenich, (In re Gravel), 2nd Cir 

App., August 2, 2021.  (See attached case summary) 

ii. Reasonableness of attorney fees for case review, filing claims.  See 

attached case summary In re Norbeck, Case No. 18-3365, Bankr. W.D. 

Mich. (2021); In re Okafor, 2018 WL 6722423 (Bankr. W.D. Mo. 2018) 

(Dow, J.). 

iii. Problems with direct pay mortgages and post-petition fee notices not being 

filed.     
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I. Student Loan Issues 
A. Dischargeability 

1. 11 U.S.C. § 523(a)(8) – Discharge is granted, unless excepting such debt 
from discharge under this paragraph would impose an undue hardship on the 
debtor and the debtor’s dependents, for— 
(A) (i)  an educational benefit overpayment or loan made, insured, or 

guaranteed by a governmental unit, or made under any program funded 
in whole or in part by a governmental unit or nonprofit institution; or 
(ii)  an obligation to repay funds received as an educational benefit, 
scholarship, or stipend; or 

(B)  any other educational loan that is a qualified education loan, as defined in 
section 221(d)(1) of the Internal Revenue Code of 1986, incurred by a debtor 
who is an individual; 
2. Burden of Proof 

a. Loan qualifies for nondischargeability – Lender – Love v. United 
States Dep’t of Educ. (In re Love), 2021 Bankr. LEXIS 1160, 2021 
WL 1732255 (Bankr. D. Kan. 2021). 

b. Nondischargeable loan should be discharged (undue hardship) – 
Borrower 

c. Brunner Test (every circuit except 1st and 8th) - (1) that the debtor 
cannot maintain, based on current income and expenses, a 
“minimal” standard of living for herself and her dependents if 
forced to repay the loans; (2) that additional circumstances exist 
indicating that this state of affairs is likely to persist for a 
significant portion of the repayment period of the student loans; 
and (3) that the debtor has made good faith efforts to repay the 
loans.  Note that in adopting the Brunner Test, the 10th Circuit 
states that the good faith should focus on questions surrounding 
the legitimacy for seeking a discharge. Educ. Credit Mgmt. Corp. v. 
Polleys, 356 F.3d 1302 (10th Cir. 2004). 

d. Totality of Circumstances (8th Circuit, 1st Circuit BAP) - (1) the 
debtor's past, present and reasonably reliable future financial 
resources; (2) a calculation of the debtor's and his dependent's 
reasonable necessary living expenses; and (3) any other relevant 
facts and circumstances surrounding each particular bankruptcy 
case. 

B. How are payments applied by student loan creditor?  Can the debtor or court 
require that payments be applied to principal only? 
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1. See §1322(b)(10) – The plan may not: provide for the payment of interest 
accruing after the date of the filing of the petition on unsecured claims that are 
nondischargeable under section 1328(a), except that such interest may be paid 
only to the extent that the debtor has disposable income available to pay such 
interest after making provision for full payment of all allowed claims 
2. In re Duensing (Kansas - 2019 Bankr. LEXIS 598).  Chapter 12 case, plan 
proposed to pay student loan creditor’s claim in full and that payments should 
be applied to principal only.  Interest accrued during case was not discharged. 

a. 1222(b)(11) is similar to 1322(b)(10) – the plan may provide for 
payment of interest accruing after the date of the filing of the 
petition…only to the extent that the debtor has disposable 
income available to pay such interest after making provision for 
full payment of all allowed claims. 

b. ECMC argued that student loan regulations require how it applies 
the payments, first to interest, then to principal. 

c. Practically speaking, what is the difference?  For ECMC’s balance 
of $3,907.72, at the end of the 40 quarters in this proposed plan: 

i. Applying payments to prepetition accrued interest, then to 
principal leaves post petition interest of $1,612.51. 

ii. Applying payments to prepetition accrued interest, then 
postpetition accrued interest, then to principal leaves a 
principal balance of $2,896.49. 

d. Court held that student loan regulations allow for payment of 
principal only, 1222(b)(11) precludes the treatment ECMC sought. 

3. Jordahl v. Burrell (In re Jordahl), 539 B.R. 567 (8th Circuit BAP, 2015).  Plan 
cannot propose payment of interest on student loans unless all claims paid in 
full. 

C. 11 U.S.C. § 523(a)(8)(A)(ii) 
1. McDaniel v. Navient Sols. LLC (In re McDaniel), 973 F.3d 1083 (10th Cir. 
2020).  The language "an obligation to repay funds received as an educational 
benefit" signifies a conditional grant of funding for education—akin to a stipend 
and scholarship—as opposed to a loan of funds for education. 
2. Homaidan v. Sallie Mae, Inc., No. 20-1981, 2021 U.S. App. LEXIS 20934 
(2d Cir. July 15, 2021). "Educational benefit" is therefore best read to refer to 
conditional grant payments similar to scholarships and stipends. 

D. Congressional Reform?  
1. Senate Bill 2598, introduced by Senator Richard Durbin on 8/4/21.  
Available at: https://www.congress.gov/bill/117th-congress/senate-
bill/2598/text?r=8&s=1.  Changes 523(a)(8) to read: 

(8) for an educational benefit overpayment or loan made, insured, or guaranteed by a 
governmental unit, or made under any program funded in whole or in part by a governmental 
unit or nonprofit institution, or for an obligation to repay funds received as an educational 
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benefit, scholarship, or stipend received from a governmental unit or nonprofit institution, 
unless— 

(A) excepting such debt from discharge under this paragraph would impose an 
undue hardship on the debtor and the debtor’s dependents; or 

(B) the first payment on such debt became due before the 10-year period 
(exclusive of any applicable suspension of the repayment period) ending on the date of 
the filing of the petition; 
(8A) unless excepting such debt from discharge under this paragraph would impose an 

undue hardship on the debtor and the debtor’s dependents, for— 
(A) an obligation to repay funds received as an educational benefit, scholarship, 

or stipend, other than an obligation described in paragraph (8); or 
(B) any educational loan, other than a loan described in paragraph (8), that is a 

qualified education loan, as defined in section 221(d)(1) of the Internal Revenue Code of 
1986, incurred by a debtor who is an individual 

 
2. Discharges federal loans after 10 years.  No similar provision on private 
student loans. 
3. Bill also includes “institutional risk-sharing”, meaning that university will 
share burden of bankrupted loans.  United Negro College Fund, Inc. lobbying 
against bill with this provision, stating that HBCU’s will be disproportionately 
affected. 

E. Recent Case Law - 2021 
 
Monyak v. Navient Sols., LLC, Nos. 19-17712, 20-1020, 2021 Bankr. LEXIS 239 (Bankr. N.D. Ohio 
Feb. 2, 2021).  Because debtor's initial purpose when applying for loans was solely to pay 
qualified higher education expenses, the loans in question were qualified educational loans 
within the meaning of 11 U.S.C.S. § 523(a)(8)(B) and were nondischargeable, absent a 
determination that excepting such debt from discharge under § 523(a)(8) would impose an 
undue hardship on the debtor and the debtor's dependents. 
 
Medina v. Nat'l Collegiate Student Loan Trust 2006-3, No. 3:20-cv-01912-BEN-MDD, 2021 U.S. 
Dist. LEXIS 75882 (S.D. Cal. Apr. 19, 2021).  [1]-Bankruptcy court did not err in ruling that 
debtor's student loan debt was not dischargeable under 11 U.S.C.S. § 523(a)(8) because the 
court correctly determined that the lender was a nonprofit institution; [2]-Bankruptcy court did 
not err in determining the lender actually guaranteed the relevant loan program and looked to 
the date the loan was made in determining whether the lender guaranteed the loan; [3]-
Lender's guaranty of the loan program constituted funding within the meaning of § 523(a)(8) 
because without the lender's guaranty to purchase defaulted loans from the program, the loans 
would not have been made. 
 
Mallett v. Mallett (In re Mallett), 625 B.R. 553 (Bankr. M.D. Fla. 2021). [1]-Debtor's loan from 
her then-husband's grandmother was nondischargeable under 11 U.S.C.S. § 523(a)(8)(B) 
because debtor admitted her original student loans were "qualified education loans" for tax 
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purposes, which meant she admitted they were "qualified education loans" for 
nondischargeability purposes. Evidence that debtor took the student loan interest deduction 
was evidence that the loan was a "qualified education loan" under I.R.C. § 221(d)(1). 
 
Palmer v. Galaxy Int'l Purchasing, LLC (In re Palmer), Nos. 12-51428, 15-05073, 2021 Bankr. 
LEXIS 834 (Bankr. N.D. Ohio Mar. 31, 2021).  [1]-State court judgment had no preclusive effect 
on a creditor's claim because the state court's conclusions regarding the applicability or scope 
of the discharge would not bind the bankruptcy court; [2]-Creditor failed to show by a 
preponderance of the evidence that its claim was nondischargeable, as it did not show the 
existence of an educational loan within the meaning of 11 U.S.C.S. § 523(a)(8) where debtor's 
testimony was probative evidence that no loan was consummated even though one had been 
intended, as evidenced by the documents introduced at trial; [3]-Preponderance of the 
evidence established that there was in fact no educational purpose to whatever financial 
transaction might have been consummated between debtor and the bank and thus, creditor's 
claim was not supported by or on account of an educational loan for purposes of § 
523(a)(8)(A)(i). 
 
Randall v. Navient Sols. (In re Randall), 628 B.R. 772 (Bankr. D. Md. 2021).  [1]-The debtor 
established that requiring her to repay the full amount of her student loan debt to the creditor 
would have imposed an undue hardship on her in accordance with 11 U.S.C.S. § 523(a)(8) and 
the Brunner test because, if the debtor was required to repay all of her debt to the creditor, she 
could not have maintained a minimal standard of living, the debtor's current situation was 
unlikely to improve or even stay the same for the foreseeable future, and the debtor, within her 
limits, made good faith attempts to repay or otherwise address her debt; [2]-A partial discharge 
of the debtor's student debt was appropriate and warranted in this case because the debtor did 
have some ability to repay at least a portion of the debt, and such a partial discharge in the face 
of undue hardship was permissible. 
 
Educ. Credit Mgmt. Corp. v. Goodvin, No. 20-cv-1247-JWL, 2021 U.S. Dist. LEXIS 49890 (D. Kan. 
Mar. 17, 2021).  [1]-Bankruptcy court did not err in permitting partial discharge of debtor's 
student loan debts as debtor met his burden with respect to all three prongs of the Brunner 
test and showed that exception of his student loan debts from discharge would impose an 
undue hardship under 11 U.S.C.S. § 523(a)(8); [2]-Debtor met the first prong of the Brunner test 
because, with only $209 in disposable income, he could not afford monthly interest, let alone 
principal payments; [3]-Debtor satisfied the second prong of the Brunner test as his inability to 
pay the principal of those loans would likely persist throughout the payment obligation; [3]-
Debtor satisfied the third Brunner prong because his failure to participate in an Income-Driven 
Repayment (IDR) plan was reasonable and should not be given controlling weight. 
 
Loper v. Nat'l Collegiate Student Loan Trust (In re Loper), Nos. 6:19-bk-03347-KSJ, 6:19-ap-361-
KSJ, 2021 Bankr. LEXIS 791 (Bankr. M.D. Fla. Mar. 29, 2021).  [1]-Debtor's student loan, which 
was guaranteed by a nonprofit institution, met the "funded in whole or in part" requirement in 
11 U.S.C.S. § 523(a)(8)(A)(i); [2]-Debtor's loan was not dischargeable, as she had no undue 
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hardship preventing her from repaying the loan and no compelling argument why the loan was 
not a qualified education loan under § 523(a)(8)(A)(i). 
Hock v. Dep't of Educ. (In re Hock), Nos. 18-31795, 19-03016, 2021 Bankr. LEXIS 636 (Bankr. 
W.D.N.C. Mar. 17, 2021).  [1]-In finding that debtor failed to satisfy the first Brunner factor for 
an undue hardship discharge under 11 U.S.C.S. § 523(a)(8), as she did not prove that based on 
current income and expenses, she could not repay her student loans and maintain a minimal 
standard of living, the court rejected the argument that "current monthly income" under 11 
U.S.C.S. § 1325(b) or "disposable income" under 11 U.S.C.S. §§ 707(b) and 1325(b) were 
applicable; [2]-Debtor failed to satisfy the second Brunner factor, as her household income was 
entirely derived from social security, disability, and pension income and those revenues would 
continue irrespective of her ability to work; [3]-Debtor failed to satisfy the third Brunner factor 
where, inter alia, she did not consider an income-contingent repayment plan or pursue a total 
and permanent disability discharge. 
 
Hull v. United States Dep't of Educ. (In re Hull), No. 18-32076, 2021 Bankr. LEXIS 1097 (Bankr. 
W.D. Ky. Apr. 23, 2021).  [1]-In this action involving the dischargeability of certain student loan 
debts pursuant to 11 U.S.C.S. § 523(a)(8), the debtor was denied summary judgment because 
the debtor could afford to maintain a minimal standard of living and repay her student loans. 
Additionally, the debtor was unable to demonstrate a good faith effort to repay her student 
loans because although the debtor maintained consistent employment with net income of 
more than 3 times the poverty level, she failed to make even nominal student loan payments 
for over seven years. 
 
Tingling v. Educ. Credit Mgmt. Corp. (In re Tingling), 990 F.3d 304 (2d Cir. 2021).  [1]-A district 
court properly affirmed that a bankruptcy court did not abuse its discretion in basing its pretrial 
order on a joint pretrial memorandum edited by both parties and in disallowing the debtor's 
unilateral modifications to it, as the interests of justice in the case did not so require; [2]-Ruling 
that the debtor had failed to establish undue hardship under 11 U.S.C.S. § 523(a)(8) was proper 
because, using the Brunner test, the record showed that her income (which exceeded federal 
poverty levels) and expenses allowed her to make loan repayments while maintaining a 
minimal standard of living, and she failed to undertake steps to improve her overall financial 
condition, reduce her discretionary expenses, or avail herself of repayment options available for 
the loans. 
 
Stevenson v. Educ. Credit Mgmt. Corp. (In re Stevenson), Nos. 19-12869-t7, 19-1085-t, 2021 
Bankr. LEXIS 889 (Bankr. D.N.M. Apr. 2, 2021).  [1]-A debtor was not entitled to an undue 
hardship discharge of her student loans under 11 U.S.C.S. § 523(a)(8) because she failed to 
show an undue hardship; [2]-The debtor failed to show that, based on current income and 
expenses, she could not maintain a minimal standard of living while satisfying her loan 
obligation, particularly as she could have significantly reduced her monthly expenses without 
foregoing necessities; [3]-The debtor's financial situation was likely to improve in the near 
future, and although the debtor satisfied the good faith element of the applicable Brunner test, 
contrary to the debtor's contention, the fact that the loan payments could be viewed solely as 
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negative amortization payments, this characterization did not alter the conclusion that 
excepting the debtor's student loan from discharge would not impose an undue hardship. 
 
Promisco v. United States Dep't of Educ. (In re Promisco), 625 B.R. 715 (Bankr. N.D. Ill. 2021).  
[1]-Debtor's request that his student loan obligation to creditor be determined to be 
dischargeable as an undue hardship, pursuant to 11 U.S.C.S. § 523(a)(8), was denied because 
debtor's recent work history demonstrated his employability and suggested of increased 
financial circumstances in the future, debtor's mother was not a proper dependent, and while 
debtor was enrolled in an income-based repayment plan, debtor had yet to make a single 
payment on the loans. 
 
Fernandez v. Nat'l Collegiate Student Loan Trust 2006-2 (In re Fernandez-Lopez), Nos. DL 14-
01520, 20-80069, 2021 Bankr. LEXIS 329 (Bankr. W.D. Mich. Feb. 10, 2021).  [1]-Where debtor 
sought a declaration that her debt to defendant was discharged in her Chapter 7 bankruptcy 
case because it was not a qualified education loan under 11 U.S.C.S. § 523(a)(8)(B), collateral 
estoppel did not apply to a state court judgment that did not necessarily determine the nature 
of the loan, only that debtor breached her contract and owed money to defendant; [2]-As for a 
judgment against debtor's father, it was not binding on her in her capacity as party, as opposed 
to privy; [3]-Drawing inferences in favor of debtor, as the non-moving party, the court noted 
the gross disparity between debtor's cost of attending community college for one semester 
compared to the funds dispersed, which created a genuine and material question as to whether 
the loan was a qualified education loan under § 523(a)(8)(B) and 26 U.S.C.S. § 221(d)(1). 
 
Epperson v. Educ. Credit Mgmt. Corp. (In re Epperson), Nos. 17-42001, 18-4015, 2021 Bankr. 
LEXIS 422 (Bankr. E.D. Tex. Feb. 24, 2021).  [1]-Because debtor failed to establish the first 
element of the Brunner test by a preponderance of the evidence, the court's inquiry regarding 
the dischargeability of debtor's student loan obligation concluded and the referenced student 
loan remained nondischargeable. The evidence presented by debtor did not reflect compliance 
with the established legal requirement that a debtor had a heightened obligation to apply his or 
her income to the repayment of a student loan before the loan could be discharged under 11 
U.S.C.S. § 523(a)(8). 
 
Griffith v. Cleveland State Univ. Student Loans (In re Griffith), Nos. 17-31905-hdh7, 17-03051-
hdh, 2021 Bankr. LEXIS 1744 (Bankr. N.D. Tex. June 30, 2021).  HOLDINGS: [1]-Debtor's student 
loan debt was nondischargeable under 11 U.S.C.S. § 523(a)(8) because debtor did not 
demonstrate a good faith effort to repay the loans where aside from one isolated payment to a 
single lender in September 2014, debtor had shown no evidence of voluntary payments on her 
loans. Nor had she demonstrated that her failure to pay resulted from factors beyond her 
reasonable control. 
 
Lamb v. Navy Fed. Credit Union (In re Lamb), Nos. BK20-40112, A20-4016, 2021 Bankr. LEXIS 
224 (Bankr. D. Neb. Feb. 1, 2021).  [1]-The student loan indebtedness owed by the debtor was 
not subject to discharge under 11 U.S.C.S. § 523(a)(8) because, given the debtor's age and the 
likelihood that he would have been able to work for 25 or more years, his advanced degree, his 
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stable government job, his family's good health, as well as the likelihood that many listed 
expenses were overstated or unnecessary, the debtor had not met his burden of proving undue 
hardship by a preponderance of the evidence. 
 
Eady v. United States (In re Eady), Nos. 20-40208, 20-04028, 2021 Bankr. LEXIS 1970 (Bankr. 
E.D. Tex. July 26, 2021).  [1]-There was no genuine issue of material fact as to a Chapter 7 
debtor's lack of entitlement to discharge his student loans under 11 U.S.C.S. § 523(a)(8) 
because he did not meet the Williams test as to his minimal standard of living since his salary 
far exceeded the federal poverty level, and under the Brunner test several of his expenses 
could be redirected towards his student loan payments, including his 401(k) and children's 
education fund contributions and his security and home warranty systems, he produced 
admissible no evidence as to the future ramifications of his medical diagnosis on his ability to 
work, and he failed to show that additional circumstances would persist for a significant period; 
[2]-The court also disposed of various evidentiary objections, and the loan was subject to the § 
523(a)(8) dischargeability exception. 
 
Parvizi v. United States Dep't of Educ. (In re Parvizi), Nos. 18-30578-EDK, 19-3003, 2021 Bankr. 
LEXIS 1283 (Bankr. D. Mass. May 12, 2021).  [1]-Applying the totality of the circumstances test, 
the court held that debtor did not prove by a preponderance of the evidence that excepting her 
student loans from discharge would impose an undue hardship under 11 U.S.C.S. § 523(a)(8), as 
she was highly educated, suffered from no physical or mental conditions that impeded her 
ability to work, and, at age 51, likely had many years to productively work before retirement; 
[2]-Debtor's ability to participate in the Revised Pay As You Earn (REPAYE) income-driven 
repayment plan weighed heavily against her argument that repayment of the student loans 
would impose an undue hardship; [3]-Because debtor would be in her seventies by the time she 
completed an income-based repayment plan, the court ordered, pursuant to 11 U.S.C.S. § 
105(a), that any student loan debt remaining unpaid would be deemed discharged as an undue 
hardship. 
 
Bailey v. Navient Sols., LLC (In re Bailey), Nos. 19-15531-ABA, 19-1159-ABA, 2021 Bankr. LEXIS 
1764 (Bankr. D.N.J. June 30, 2021).  [1]-Debtor's student load debt was nondischargeable under 
11 U.S.C.S. § 523(a)(8) because debtor did not meet the demanding requirement of 
demonstrating a total incapacity in the future to pay her debts for reasons not within her 
control as debtor refused to give details about her husband's condition. 
 
In re Quintanilla, Nos. 8:17-bk-09345-RCT, 8:17-ap-00800-RCT, 2021 Bankr. LEXIS 2023 (Bankr. 
M.D. Fla. June 10, 2021).  [1]-The debtor's private student loan debt was non-dischargeable 
because it was a "qualified education loan" within the meaning of 11 U.S.C.S. § 523(a)(8)(B) of 
the Bankruptcy Code; debtor was subject to income taxation and thus, as a matter of law, was a 
"taxpayer" during the 2006-2007 academic year and was carrying at least 1/2 the normal full-
time workload for the course of study she was pursuing; [2]-The debtor was not entitled to 
sanctions against the defendants because defendants conducted themselves appropriately and 
acted with reasonable diligence and efficiency in defending the litigation. 
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Marchus v. Student Loands of North Dakota (In re Marchus), Nos. 20-30357, 20-07017, 2021 
Bankr. LEXIS 1347 (Bankr. D.N.D. May 18, 2021).  [1]-Debtor's student loan was discharged, 
pursuant to 11 U.S.C.S. § 523(a)(8), because debtor's reasonably reliable future finances were 
not promising as debtor was almost 64 years old and she held no pension or investment 
accounts and saved no money for retirement. Additionally, debtor made good faith efforts to 
maximize her potential and her inability to pay her debts was the consequence of 
circumstances unrelated to her work ethic or her desire to improve her financial status and pay 
her debts. 
 
Nitka v. Dep't of Educ. (In re Nitka), No. 20-1270, 2021 U.S. App. LEXIS 12105 (10th Cir. Apr. 23, 
2021).  [1]-In an action in which the debtor sought a discharge of approximately $200,000 in 
law school student loans based on "undue hardship" under 11 U.S.C.S. § 523(a)(8), the grant of 
summary judgment to the creditor was affirmed because debtor had not shown that his 
financial difficulties were likely to persist for a significant portion of the repayment period 
where debtor had a strong potential for future employment. 
 
Graddy v. Educ. Credit Mgmt. Corp. (In re Graddy), 852 F. App'x 509 (11th Cir. 2021).  [1]-The 
judgment finding that the debtor's student loans were not dischargeable, under 11 U.S.C.S. § 
523(a)(8), was affirmed because the debtor provided no controlling case law to show an error 
of law in the bankruptcy court's conclusion that she failed to prove circumstances indicating a 
future inability to make payments on her student loans. Additionally, to the extent that the 
debtor claimed error in the admission of loan histories or third-party documents, any error 
would be harmless. 



AMERICAN BANKRUPTCY INSTITUTE

631

 
3. Chapter 13 Case Dismissals Prior to Confirmation: 
Payment of Trustee’s Fees and Debtors’ Attorney Fees 

 
A. Allowance of Trustee’s Fees. 
 
 When a chapter 13 case is dismissed prior to plan confirmation, issues can arise regarding 
the entitlement to the payments made by the debtor while the case was pending.  The trustee is 
allowed a statutory fee pursuant to 28 U.S.C. § 586(e)(2).  Section 1326(a)(2) of the Bankruptcy 
Code provides payments are to be returned to a debtor after deducting any unpaid claims allowed 
under 11 U.S.C. § 503(b).  Courts have varied regarding whether the trustee’s fee must be returned 
or may be retained upon dismissal of a case prior to confirmation.   
 
 1. Statutes Regarding Trustee’s Fees. 
 

 The determination of the payment of a chapter 13 trustee’s statutory fee requires 
consideration of two statutes:  28 U.S.C. § 586(e)(2) and 11 U.S.C. § 1326(a)(2).   

 
 Section 586(e)(2) - The Percentage Fee:  Pursuant to 28 U.S.C. § 586(e), a trustee 
is entitled to collect a percentage fee from “all payments received under plans” in cases 
where the trustee is appointed.  Section 586(e)(2) states in pertinent part:  
 

Such individual shall collect such percentage fee from all payments 
received by such individual under plans in the cases under chapter 12 or 13 
or title 11 for which such individual serves as standing trustee.    

 
28 U.S.C. § 586(e)(2).   

 Section 1326 - Distribution of Payments:  Pursuant to 11 U.S.C. § 1326, the 
debtor is to commence payments under the plan not later than 30 days after the date of the 
filing of the plan or the order for relief, whichever is earlier, in the amount proposed by the 
plan to the trustee. 11 U.S.C. § 1326(a)(1)(A).  Section 1326 (a)(2) next directs the trustee 
what to do with the payments received: 
 

A payment made under paragraph (1)(A) shall be retained by the trustee 
until confirmation or denial of confirmation.  If a plan is confirmed, the 
trustee shall distribute any such payment in accordance with the plan as 
soon as is practicable.  If a plan is not confirmed, the trustee shall return 
any such payments not previously paid and not yet due and owing to 
creditors pursuant to paragraph (3) to the debtor, after deducting any 
unpaid claim allowed under section 503(b).   

 
11 U.S.C. § 1326(a)(2) (emphasis supplied).  
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 2. Trustee’s Entitlement to the Statutory Trustee’s Fee. 
 

 Several cases with varying results have considered whether a chapter 13 trustee is 
entitled to a statutory fee when a case dismisses prior to confirmation of a plan. The 
controlling statutes often are found to provide no clear guidance.  The majority of the cases 
have found that a trustee is not entitled to a statutory fee if the case dismisses prior to 
confirmation.  However, an increasing number of cases have determined that the trustee is 
entitled to retain the fee if the case dismisses prior to confirmation. 
 
 An early case to address the issue found the trustee was not entitled to retain a fee. 
The bankruptcy court in In re Ward, 132 B.R. 417, 419 (Bankr. D. Neb. 1991), took a direct 
approach to the question and found that § 1326(a)(2) allows only deductions for § 503(b) 
claims and the percentage fee is not a § 503(b) administrative expense. The court further 
found that the standing trustee’s only source of compensation is from cases with confirmed 
plans.   
 
 Later, cases from the Tenth Circuit expanded on this view.  In In re Rivera, 286 
B.R. 292 (Bankr. D.N.M. 2001), the Court noted its agreement with the Ward decision and 
found that the trustee’s statutory fee was not an administrative fee under § 503(b) and § 
503(b) payments were the only payments that could be distributed upon dismissal pursuant 
to § 1326(a)(2). The Rivera decision was affirmed by the Tenth Circuit Bankruptcy 
Appellate Panel in In re Miranda, 285 B.R. 344 (10th Cir. B.A.P. 2001) (unpublished). The 
panel agreed that § 1326 unambiguously requires the return of all payments except § 503(b) 
claims.  
 
 The New Mexico bankruptcy court revisited the issue in 2013 in In re Acevedo, 497 
B.R. 112 (Bankr. D.N.M. 2013) (en banc), with the same result. The court found that the 
two sections can be harmonized if § 586(e) directs the trustee to collect and hold the 
percentage fees pending plan confirmation while § 1326(a)(2) instructs the trustee on when 
and how to disburse the payments after confirmation or denial of confirmation.   
 
 An Arkansas case, In re Dickens, 513 B.R. 906 (Bankr. E.D. Ark. 2014), agreed 
with Acevedo and found that § 586(e)(2) specifies the source from which the trustee is to 
collect the percentage fee and § 1326(a) addresses the circumstances under which the 
trustee must return the collected fee to the debtor when a case is dismissed prior to 
confirmation.  The court distinguished between 11 U.S.C. § 1226(a) that specifies that a 
fee may be taken and § 1326 that does not.  
 
 An Ohio case, In re Lundy, 2017 WL 4404271 (Bankr. N.D. Ohio 2017), found that 
pursuant to § 586(e)(2), the trustee is allowed a fee on all payments received in confirmed 
and unconfirmed cases.  However, disbursement of payments upon dismissal is governed 
by § 1326(a)(2) depending upon confirmation or denial of confirmation.  When a plan is 
not confirmed, the trustee must return the percentage fee less any allowed administrative 
claims under § 503(b).    
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 A recent decision, In re Evans, 615 B.R. 290 (Bankr. D. Idaho 2020) (appeal 
pending to district court), found that the trustee must return payments, including the 
trustee’s fee, to the debtor if a plan is not confirmed. The court found that § 586 (e)(2) is 
the source from which the trustee collects the fee and directs the trustee to collect and hold 
payments pending plan confirmation.  Section 1326(a)(2) tells the trustee when and how 
to disburse payments before and after confirmation.  
 
 A minority of cases have found that the trustee is entitled to retain the fee. Shortly 
after Evans was decided, the Idaho bankruptcy court decided another case, In re Douglas 
Jerome Harmon and Christina Renna Harmon, Case No. 1:19-bk-01424 (Bankr. D. Idaho 
2020), consistent with the Evans case.  Upon appeal to the Tenth Circuit Bankruptcy 
Appellate Panel, a different result was reached.   See McAllister v. Harmon (In re Harmon), 
2021 WL 3087744 (slip copy) (10th Cir. B.A.P. July 20, 2021). In a lengthy opinion not 
designated for publication, the appellate panel found that the trustee was entitled to collect 
the statutory fee under § 586(e)(2) upon receipt of each payment and was not required to 
disgorge the fee if the case is dismissed prior to confirmation.  Although not designated for 
publication, the Harmon case provided a lengthy discussion and summary of the statutes 
and cases. Additionally, the case had a concurrence and dissent from the panel.   
 
 In Nardello v. Balboa (In re Nardello), 2014 WL 3817148 (D.N.J. 2014), the 
district court affirmed the bankruptcy court’s allowance of the trustee’s fee on all payments 
received and disbursements made in the case.   Interestingly, in Nardello, a portion of the 
funds the trustee had received had been derived from the sale of real property and not plan 
payments. Slip op. at 2. In In re Daniel Richard Doll, Case No. 17-20831 (Bankr. D. Colo. 
Feb. 19, 2021), the bankruptcy judge found after a thorough analysis of the statutes and 
other cases and ruled that the appropriate interpretation was for the chapter 13 trustee was 
permitted to retain the fee after the debtor’s case was dismissed prior to confirmation.   
 
 Although the historical trend has been for chapter 13 trustees not to retain a fee on 
cases that dismiss prior to confirmation, there does appear to be a more recent trend that 
trustees are entitled to retain the fee.  It remains to be seen if other courts will address the 
issue – and with what results.  
 

 3. Relevant Cases. 
 

 a. Disallowing the Trustee’s Statutory Fee. 
  

 In re Evans, 615 B.R. 290 (Bankr. D. Idaho 2020) (appeal pending to district court). 
Finding that the correct interpretation was consistent with the reasoning of 
Acevedo, Dickens and Lundy, the bankruptcy court found that § 586 (e)(2) 
directs the trustee to collect and hold payments pending plan confirmation 
and the source from which the trustee collects the fee, and § 1326(a)(2) tells 
the trustee when and how to disburse payments before and after 
confirmation. The trustee was required to return all payments to the debtor 
pursuant to § 1326(a)(2).  

 



634

2021 MIDWESTERN BANKRUPTCY INSTITUTE

4 
 

 In re Lundy, No. 15-32271, 2017 WL 4404271 (Bankr. N.D. Ohio 2017).  
Section § 586(e)(2) required trustee to collect the applicable percentage fee 
from all payments that the trustee receives under confirmed and 
unconfirmed plans and to hold the fee pending confirmation.  Disbursement 
is governed by § 1326(a)(2) and (b).  Where a plan is not confirmed, § 
1326(a)(2) requires the trustee to return the payments including the statutory 
percentage fee after deducting any administrative expense claims.    

 
 In re Dickens, 513 B.R. 906 (Bankr. E.D. Ark. 2014).  

The bankruptcy court found that the trustee was not entitled to retain a 
percentage fee when a case dismisses prior to confirmation.  Section 
586(e)(2) was ambiguous regarding whether the trustee could retain the fee 
and had to be read in conjunction with § 1326(a)(2).  Reading the two 
statutes together, the court found § 586(e)(2) prescribes how the fee is 
collected and § 1326(a) governs when the fee must be returned. § 586(e)(2) 
specifies the source from which the trustee is to collect the percentage fee 
and § 1326(a) addresses the circumstances under which the trustee must 
return the collected fee to the debtor when a case is dismissed prior to 
confirmation.  The court found the fact that 11 U.S.C. § 1226(a) specifies 
that a fee may be taken and § 1326 does not further influenced the decision. 
The court rejected a public policy argument that allowing a fee in all cases 
was more equitable leaving the issue for Congress to decide.   
 

 In re Acevedo, 497 B.R. 112 (Bankr. D.N.M. 2013) (en banc).  
Revisiting the previous rulings of Rivera and Miranda, the New Mexico 
bankruptcy court found that the trustee would not be entitled to retain fees 
on a dismissed unconfirmed case.  The court found three possible 
characterizations of construction: mandatory construction (obligates the 
trustee to collect fees from all payments received under a plan); collect and 
hold construction (requires the trustee to collect and hold the fees pending 
confirmation and then disbursed as directed under 1326(a)(2) and § 
586(3)(2)); and responsibility and source construction (identifies trustee as 
collector of fees and plan payments as sole source of collection but does not 
find when the fees should be collected). The court found the most 
harmonious reading of § 586(e) and § 1326(a)(2) was to consider that § 586 
directs the trustee to collect and hold the percentage fees pending plan 
confirmation while § 1326(a)(2) instructs the trustee on when and how to 
disburse the payments after confirmation or denial of confirmation.  To do 
so, the court had to reject the other two “plausible constructions.”  

 
In re Rivera, 268 B.R. 292 (Bankr. D.N.M. 2001, aff’d sub nom., Skehen v. Miranda 
(In re Miranda, 285 B.R. 344 (10th Cir. B.A.P. 2001) (unpublished).  

Section 1326 unambiguously requires the return of all payments except § 
503(b) claims. The parallel chapter 12 statute, § 1226(a) specifies that a 
chapter 12 trustee can receive fee payments if the plan is not confirmed, but 
§ 1326(a)(2) does not contain a similar provision. 
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 In re Edge, 122 B.R. 219 (D. Vt. 1990).  

Funds allocated for trustee’s percentage fee are not payments under a 
chapter 13 plan. 

 
 Pelofsky v. Wallace (In re Pelofsky), 102 F.3d 350 (8th Cir. 1996).   

Trustee’s fee is not a payment under a chapter 13 plan. 
 
 
 b. Allowing the Trustee’s Statutory Fee.  

 
McAllister v. Harmon (In re Harmon), 2021 WL 3087744 (B.A.P. 9th Cir. July 20, 
2021) (not designated for publication).  

In an issue of first impression for the Ninth Circuit, the bankruptcy appellate 
panel found that a chapter 13 trustee was entitled to a statutory fee on receipt 
of each plan payment.  “[T]he bankruptcy court’s ruling that the trustee 
“collect and hold” the fee was not a reasonable interpretation because 
neither 1326(a) – nor any other provision of the Bankruptcy Code – 
provides for disbursement of the fee.”  Section 586(e)(2) is the only statute 
that provides for payment of a standing trustee’s fee, and it simply mandates 
that a trustee “shall collect such percentage fee from all payments received 
. . . under plans.”  The panel noted that it was aware that both 11 U.S.C. §§ 
1194(a)(3) and 1226(a)(2) expressly provide that a standing trustee may 
retain the fee upon a preconfirmation dismissal but did not apply the 
negative inference canon or the canon against surplusage to contravene 
plain language because the application would create its own ambiguity and 
surplusage.  The panel found that because § 1326 was enacted prior to § 
1194 and § 1226, the weight of any negative inference was greatly reduced.  
The court concluded that § 586(e) establishes a percentage fee which must 
be collected from all chapter 13 plan payments to compensate standing 
trustees for administrative tasks which they must perform regardless of 
whether a plan is confirmed. The statutory fee operates independently of the 
compensation and priority schemes of the Bankruptcy Code. 
 

 In re Daniel Richard Doll, Case No. 17-20831 (Bankr. D. Colo., Feb. 19, 2021). 
The chapter 13 trustee was permitted to retain the fee after the debtor’s case 
was dismissed prior to confirmation.  The court provided a chronological 
summary of cases that have addressed the issue of fee retention and 
considered the Tenth Circuit Court of Appeals decision in In re BDT Farms, 
Inc., 21 F.3d 1019 (10th Cir. 1994) which found § 586(e) was unambiguous 
in a chapter 12 case when considering the limits on a trustee fee. The court 
disagreed with the Acevedo case that did not follow BDT Farms.  The court 
noted that the United States Trustee’s Handbook for Chapter 13 Trustees 
was revised in 2014 to provide that the percentage fee is collected at the 
time of payment and transferred to the trustee’s operating account.  The 
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court found no controlling law in its jurisdiction that would reverse the 
United States Trustee’s position in BDT Farms finding that § 586(e) was 
not ambiguous. The court agreed with the minority position that the 
language unambiguously requires the trustee to obtain payment of the 
percentage fee upon receipt of each plan payment. 

 
 In re Soussis, 624 B.R. 559 (Bankr. E.D.N.Y. 2020).  

The bankruptcy court found that § 586(e)(2) and § 1326(a)(2) were 
straightforward in their meaning, and the trustee was allowed to keep the 
statutorily prescribed fees when the debtor’s case was dismissed prior to 
confirmation over the debtor’s assertion that the trustee’s fees should be 
disgorged.  The court found that the debtor had not established a basis for 
disgorgement. The court did not have authority to fix the dollar amount that 
the trustee received, and the fee was a statutory fee not subject to 
modification.  Section 586(e)(2) was unambiguous in its directive that the 
chapter 13 trustee collect and keep the fee upon receipt of plan payments by 
the debtor, but § 1326 revealed that the trustee is directed to only return 
funds earmarked for creditors in the event the plan is not confirmed.  
 

 Nardello v. Balboa (In re Nardello), 514 B.R. 105 (D.N.J. 2014).  
The district court affirmed the bankruptcy court’s finding that the trustee 
was entitled to collect a percentage fee from all payments received 
regardless of the debtor’s particular interest in the property.  The court found 
that § 586 governs how the trustee is compensated; § 586 is ambiguous 
because it does not define “all payments received under plans,” particularly 
when viewed with §§ 1325 and 1326.  The court gave persuasive value with 
the United States Trustee’s Handbook for Chapter 13 Trustees.   
 

 In re Turner, 168 B.R. 882 (Bankr. W.D. Tex. 1995).  
“Payments received” under § 586 must include amounts for trustee’s 
percentage fee.  

 
 In re BDT Farms, 21 F.3d 1019 (10th Cir. 1994).  

The trustee may collect a percentage fee on “all payments received.” 
 
 

B. Allowance of Attorneys Fees as Administrative Expense at Dismissal or Conversion. 
 
 The allowance of a debtor’s attorney’s fee for cases that dismiss prior to confirmation 
varies among jurisdictions across the country. Some courts allow a payment to be made at 
dismissal and some do not.  Some courts require an application for administrative claim to be filed 
and granted before dismissal. Some courts allow the application for administrative claim to be 
filed and granted before or after dismissal.   
 
 Courts are divided on whether § 349(b) or § 1326(a)(2) govern disbursement of funds held 
by a chapter 13 trustee upon dismissal.  Section 349(b) directs that property of the estate be 
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returned to the debtor upon dismissal while § 1326(a)(2) dictates the manner in which the trustee 
should distribute plan payments if the plan is not confirmed prior to dismissal and includes the 
directive for § 503(b) awards.   
 
 1. Statutes Regarding Attorneys Fees. 
 

 Several statutes are relevant in examining cases seeking administrative claims for 
attorneys fees upon dismissal prior to confirmation.  Section 330(a)(4)(B) provides for 
allowance of compensation in a chapter 13 case: 
 

 (B) In a chapter 12 or chapter 13 case in which the debtor is an 
individual, the court may allow reasonable compensation to the debtor's 
attorney for representing the interests of the debtor in connection with the 
bankruptcy case based on a consideration of the benefit and necessity of 
such services to the debtor and the other factors set forth in this section. 

 
11 U.S.C. § 330(a)(4)(B). 
 
 Next, § 349(b) governs the dismissal of a Chapter 13 case and states: 
 

 (b) Unless the court, for cause, orders otherwise, a dismissal of a 
case other than under section 742 of this title. . .  
 

(3) revests the property of the estate in the entity in which such 
property was vested immediately before the commencement of the 
case under this title. 

 
11 U.S.C. § 349 (b). 
 
 Section 349 cannot be read alone, but § 1326(a)(2) must also be considered. Section 
1326 prescribes the steps the trustee should take when a case is confirmed or if 
confirmation is denied: 
 

 A payment made under paragraph (1)(A) shall be retained by the 
trustee until confirmation or denial of confirmation. If a plan is confirmed, 
the trustee shall distribute any such payment in accordance with the plan as 
soon as is practicable. If a plan is not confirmed, the trustee shall return any 
such payments not previously paid and not yet due and owing to creditors 
pursuant to paragraph (3) to the debtor, after deducting any unpaid claim 
allowed under section 503(b). 
 

11 U.S.C. § 1326.   
 
 Section 1326 dictates how payments are to be disbursed depending upon the 
disposition of the confirmation of the plan.  If confirmation is denied, a claim may be 
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allowed under 11 U.S.C. § 503(b) for attorneys fees as an administrative claim. Section 
503(b) provides: 
 

 (b) After notice and a hearing, there shall be allowed administrative 
expenses, other than claims allowed under section 502(f) of this title, 
including—... 

 (2) compensation and reimbursement awarded under section 
330(a) of this title. 

 
11 U.S.C. § 503. 
 

 2. Recent Cases and Views. 
 

 Cases after the Supreme Court’s ruling in Harris v. Viegelahn, ___ U.S. ___, 135 
S. Ct. 1829 (2015), have addressed the disposition of funds upon dismissal or conversion.  
In Harris, the Supreme Court found that upon a good faith conversion of a case with a 
confirmed plan from chapter 13 to chapter 7, 11 U.S.C. § 348(f) dictates that the 
postpetition wages of a debtor are not property of the estate and must be returned to the 
debtor rather than distributed to creditors. Id. at 1835. At the time of conversion to a chapter 
7 case, the chapter 13 trustee’s service terminates. “A debtor's postpetition wages, 
including undisbursed funds in the hands of a trustee, ordinarily do not become part of the 
Chapter 7 estate created by conversion.” Id. at 1837. Because § 348(f)(1)(A) removes post-
petition wages from the pool of assets that may be distributed to creditors in a case 
converted to chapter 7, “[a]llowing a terminated Chapter 13 trustee to disburse the very 
same earnings to the very same creditors is incompatible with that statutory design.” Id. 
The Court concluded Section 348(e) terminates the services of a chapter 13 trustee, 
including the disbursement of payments to creditors under § 1326(c), when a case is 
converted from chapter 13 to chapter 7. “The moment a case is converted from Chapter 13 
to Chapter 7 ... the Chapter 13 trustee is stripped of authority to provide [the disbursement 
of payments to creditors].” Id. at 1838.  
 
 The majority of courts have held that if a case has not been confirmed or converted, 
the trustee’s services are not terminated under § 348(e), and the trustee retains authority to 
disburse funds pursuant § 1326(a)(2).  In re Wheaton, 547 B.R. 490, 496–98 (1st Cir. B.A.P. 
2016). These courts typically have found that §§ 349(b)(3) and 1326(a)(2) govern the 
trustee’s disbursement of funds in a chapter 13 case that has been dismissed pre-
confirmation, but not yet closed, and 1326(a)(2) permits payment of administrative fees 
under § 503(b). See, e.g., In re Wheaton, 547 B.R. 490, 496–98 (1st Cir. B.A.P. 2016); In 
re Merovich, 547 B.R. 643, 648 (Bankr. M.D. Pa. 2016) (Section 1326(a)(2) controls the 
disbursement of funds held by the chapter 13 trustee on preconfirmation dismissal); In re 
Hightower, No. 14–30452–EJC, 2015 WL 5766676, at 5 (Bankr. S.D. Ga. Sept. 30, 2015) 
(Harris did not apply because case was not confirmed or converted to chapter 7; In re Kirk, 
537 B.R. 856, 859 (Bankr. N.D. Ohio 2015) (Harris did not apply because the chapter 13 
case was dismissed not converted, and § 1326(a)(2) dictates the distribution in cases that 
are dismissed prior to confirmation); In re Brandon, 537 B.R. 231, 235 (Bankr. D. Md. 
2015) (“[a] case dismissed prior to confirmation of a Chapter 13 plan presents a situation 
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entirely different from Harris”, and Harris does not preclude payment by a chapter 13 
trustee of allowed compensation of debtor's counsel); In re Ulmer, No. 15–30220, 2015 
WL 3955258, *1 (Bankr. W.D. La. June 26, 2015) (“[T]his Court finds Harris applies only 
in the instance of conversion and does not abrogate [ ] § 1326(a)(2)”.).  
 
 Other courts have considered the issue of entitlement to fees in cases that have 
dismissed prior to confirmation and have reached the opposite conclusion. These courts 
have determined that upon dismissal, the funds revest in the debtor.) See, e.g., In re 
Beauregard, 533 B.R. 826, 831 (Bankr. D.N.M. 2015) (“While Harris was focused on the 
second sentence of § 1326(a)(2), there is no principled basis upon which to continue to 
give effect to the third but not the second sentence of § 1326(a)(2) after conversion”); In 
re Sowell, 535 B.R. 824, 826 (Bankr. D. Minn. 2015) (“While the Harris case involved a 
debtor whose plan had been confirmed, this Court believes that the logic and analysis 
employed by the Supreme Court applies with equal force to a case, like this one, in which 
no plan has been confirmed.”); In re Spraggins, 2015 WL 5227836 (Bankr. D.N.J. Sept. 3, 
2015) (relying on In re Beauregard and In re Sowell).  

 
3. Representative Cases – Entitlement to Fees at Dismissal Prior to Confirmation of Plan 

(and a Few After Confirmation and After Conversion).  
 

Fee not allowed (confirmed case; application filed after dismissal):  
In re Jason Michael Glur, Case No. 5:18-bk-71487 (Bankr. W.D. Ark., Sept. 30, 2020).  
 
 The court denied the debtor’s application for compensation under § 330(a).  The 

application was not approved or requested prior to dismissal of the debtor’s case 
after plan confirmation.  Dismissal of a case revests the property in the entity in 
which such property was vested immediately before the commencement of the case, 
i.e., the estate of the debtor. 11 U.S.C. § 349(b)(3). The trustee’s duty to distribute 
payments under § 1326(a)(2) ceased to exist at dismissal.  The application was 
denied.  

 
Fee allowed:  
In re Nelums, 617 B.R. 70 (Bankr. D. S.C. 2020).  
 
 The debtor’s attorney was entitled to compensation for representation of the debtor 

in a case that dismissed prior to confirmation pursuant to § 330(a)(4)(B). The 
compensation was reasonable under § 330(a)(3)(F).  The trustee was required to 
deduct the attorney’s remaining compensation as an allowed administrative claim 
under pursuant to §§ 1326(a)(2) and 503(b)(2).   

 
Fee allowed: 
In re Fairnot, 571 B.R. 767, 770–71 (Bankr. E.D. Mich. 2017).  
 When a chapter 13 case is dismissed prior to confirmation of a plan, the trustee can 

and must pay any allowed administrative expenses under § 503(b) before returning 
funds to the debtor. When an order is entered dismissing a case prior to 
confirmation, the trustee must hold funds on hand until the court has ruled on any 
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fee application of the debtor’s attorney provided that the debtor’s attorney files a 
fee application within seven days after entry of the dismissal order.  Id. at 771. 

 
Fee not allowed:  
In re Ivey, 568 B.R. 85 (Bankr. E.D. Ark. 2017).   
 Upon conversion from a chapter 13 case to a chapter 7 case, all undistributed funds 

on hand with the chapter 13 trustee must be returned to the debtor.  The debtor, 
through other counsel, filed a notice of conversion to a chapter 7 case prior to 
confirmation of a plan, and the attorney who represented the debtor in the chapter 
13 case filed a motion for administrative claim for fees and costs pursuant to § 330 
and 503(b). The original attorney asked for funds to be distributed prior to 
distribution of funds to the debtor pursuant to § 1326(a)(2).  In denying the 
application, the court declined to follow In re Brandon, 537 B.R. 231 (Bankr. D. 
Md. 2015), that allowed payment of attorney’s fees and joined the courts of In re 
Sowell, 535 B.R. 824 (Bankr. D. Minn. 2015), In re Beauregard, 535 B.R. 826 
(Bankr. D. N.M. 2015), both of which found that funds on hand after pre-
confirmation conversion of case must be returned to the debtors). The court found 
the Supreme Court’s case of Harris v. Viegelahn, ___ U.S. ___, 135 S. Ct. 1829 
(2015), dictated this result for a case converted prior to confirmation though Harris 
concerned a case dismissed after confirmation.    

 
Fee not allowed (order not entered prior to dismissal):  
In re James, Case No. 6:16-bk-70760, 2017 WL 10742586 (Bankr. W.D. Ark. 2017).  

Although the attorney’s application for administrative claim had been filed prior to 
dismissal of the debtor’s case prior to confirmation of a plan, an order had not been 
entered and fees had not been allowed under § 503(b). The trustee was not 
authorized to deduct the proposed § 503(b) award. 

 
Fee not allowed (converted case):  
In re. Hoggarth, 546 B.R. 875 (Bankr. D. Colo. 2016).   

After conversion of the debtor’s case prior to confirmation, the attorney filed an 
application for an administrative claim.  After an analysis of Harris v. Viegelahn, 
___ U.S. ___, 135 S. Ct. 1829 (2015), the application was denied.  The court 
distinguished between conversion and dismissal and found that the trustee’s 
authority to distribute payments ended at conversion.  The court recognized the 
harsh result for attorneys that provide a vital service by representing chapter 13 
debtors, but found the Court was constrained to enforce the Code.   

 
Fee allowed:  
In re Merovich, 547 B.R. 643 (Bankr. M.D. Penn. 2016).   

The court found In re Kirk, 537 B.R. 856 (Bankr. N.D. Ohio 2015) persuasive and 
Harris v. Viegelahn, ___ U.S. ___, 135 S. Ct. 1829 (2015), inapplicable to the 
distribution of funds held by the trustee on a preconfirmation dismissal.  Section 
349(b) governs the dismissal and revests property in the debtor subject to § 
1326(a)(2) that permits an administrative claim to be allowed § 503(b) and paid 
prior to distributing funds to the debtor.   
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Fee allowed:  
In re Kirk, 537 B.R. 856, 862 (Bankr. N.D. Ohio 2015).  

A motion for administrative expense claim of $1,000 for postpetition services 
pursuant to § 503(b)(2) was allowed for a case that dismissed prior to confirmation.  
The trustee was directed to disburse pursuant to § 1326(a)(2) before disbursing 
remaining funds.  See 11 U.S.C. § 330(a)(4)(B). While § 348(e) provides that the 
chapter trustee’s services terminate immediately upon conversion, § 349 does not 
contain a similar provision for dismissal and § 1326(a)(2) controlled.  

 
Fee allowed: 
In re Brandon, 537 B.R. 231 (Bankr. D. Md. 2015).   

The bankruptcy court found that Harris v. Viegelahn, ___ U.S. ___, 135 S. Ct. 1829 
(2015), did not preclude the court from directing the chapter 13 trustee to pay funds 
remaining to debtors’ counsel up to the amount of the attorney’s fee allowed in 
cases that are dismissed or converted prior to confirmation. Undistributed funds 
were to be returned to the debtors subject to payment of allowed administrative 
expenses, including the attorney’s fee.  Despite § 349, the trustee continued to have 
some ongoing responsibilities which included payment of administrative claims 
under § 1326(a)(2). An assignment made by the debtors of the attorney’s fees to 
the attorney also was a valid independent basis upon which to approve payment by 
the trustee to debtor’s counsel.   

 
Fee not allowed (confirmed case):  
In re Edwards, 538 B.R. 536 (Bankr. S.D. Ill. 2015).  

Postpetition property and wages held by the chapter 13 trustee at the time of 
dismissal of a confirmed plan must be distributed to the debtor. The court based its 
decision not on Harris v. Viegelahn, ___ U.S. ___, 135 S. Ct. 1829 (2015), but on 
§ 349(b)(3) and the effect of dismissal on a chapter 13 case. Dismissal revests the 
property with the debtor and renders the chapter 13 plan effectively vacated and 
prevents the trustee from distributing funds according to the plan’s terms. The court 
discussed in a footnote that although a harsh result for attorneys, that some 
attorneys take assignments or security interests in the debtor’s postpetition wages 
held by the trustee on the date of conversion to pay allowed unpaid attorneys fees.  

 
Fee not allowed (confirmed plan):  
In re Bateson, 551 B.R. 807 (Bankr. E.D. Mich. 2016).  

The court found that the same rationale the Supreme Court used in Harris for a case 
that converted after confirmation applies when a Chapter 13 case is dismissed after 
confirmation. The court reasoned that although the debtor's case was not converted 
to chapter 7, the Supreme Court’s reasoning was applicable. 

 
Fee not allowed:  
In re Rogers, 519 B.R. 267 (Bankr. E.D. Ark. 2014).   

The bankruptcy court denied a motion to compel the trustee to distribute funds to 
the attorney instead of the debtor after the case was dismissed prior to confirmation. 
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The attorney had not had the fees reduced to a sum certain or allowed under § 
330(a)(4)(B) or § 503(b) because there was no confirmed plan. The attorney’s 
remedy was to file an application for administrative costs pursuant to § 503(b) for 
approval by the court.  The court allowed the attorney fifteen days to file an 
application. 

 
Fee allowed (decision prior to Harris):  
Massachusetts v. Pappalardo (In re Steenstra), 307 B.R. 732 (1st Cir. B.A.P. 2004).   

The panel found that upon dismissal, § 349(b)(3) revests the former property of the 
bankruptcy estate in the entity that held the property prior to commencement of the 
case and § 1326(a)(2) provides that postpetition funds should be returned to the 
debtor if the case is dismissed prior to confirmation.  However, § 1326(a)(2) 
provides that prior to returning the funds to the debtor, the trustee must complete 
administration of the case by making payments for expenses related to 
administration under § 503(b).   

 
Fee not fully allowed (attorney’s misconduct involved):  
In re Marin, 256 B.R. 503 (Bankr. D. Colo. 2000).   

Attorney who extracted payments from the debtor other than through proper 
disclosure or allowance under § 330 violated the provisions of the Bankruptcy Code 
and fees other than the $240 retainer the attorney received were disgorged.  The 
court found §§ 329 and 1326(a) “implement a well coordinated scenario” to allow 
the charges of a professional to be overseen by the court. To receive fees, an 
attorney must file an application under § 330 and the fees must be allowed for the 
fees to become an administrative expense under § 503(b) and paid in a chapter 13 
case before funds are paid to creditors or returned to the debtors.  The attorney’s 
disclosures were inadequate and the attorney shortcut the provisions of § 1326 by 
inducing the trustee to send the attorney a check representing the payments made 
in the case so the attorney could deduct his fees.  The attorney endorsed the check 
payable to the debtor without authority to do so.  The fact that the debtors were 
difficult clients did not excuse the attorney from complying with the provisions of 
the Code. “There is no other way for an attorney to be paid!” 256 B.R. at 507 
(emphasis original).   
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In re Norbeck, 2021 WL 2447339 (Bankr. W.D. Mich. June 15, 2021) 

(Gregg, J.) 

Issue:               

Are fees asserted by a mortgagee to prepare a Payment Change Notice 

and a Fee Notice compensable and reasonable? 

Facts: 

Mortgagee filed a Payment Change Notice and subsequently filed 

a Fee Notice asserting attorney fees of $125 for preparation of the 

Payment Change Notice by a paralegal and $150 for preparation of the 

Fee Notice by an attorney.  Debtor objected and argued that the two fees 

asserted were excessive given the largely clerical or administrative 

nature of the tasks performed. 

Analysis:   

 Rule 3002 requires the holder of a claim to serve notice of any 

change in payment under a mortgage and establishes the procedure for 

the mortgagee to assert fees, expenses or charges related to any payment 
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change.  The holder of the claim bears the burden of proof as to the 

reasonableness of its fees.  Here, the mortgagee failed to include a 

detailed itemized time statement and the court noted the Fannie 

Guidelines are not binding on the court nor instructional given the 

administrative nature of the Payment Change Notice.  Further, the court 

was not persuaded Debtor should be required to pay for preparation of a 

Payment Change Notice as it did not require any substantive analysis or 

legal expertise.  Similarly, to prepare the Fee Notice the mortgagee did 

not engage in any legal analysis and the preparation of both the Fee 

Notice and the Payment Change Notice was nothing more than an 

administrative or clerical endeavor the Debtor should not be required to 

pay for. 

Holding:   

Mortgagee’s fee requests denied. 
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Kinney v. HSBC Bank USA, N.A., (In re Kinney), Case No. 20-1122 

(10th Cir., July 23, 2021). 

Issue:   

If a debtor makes delinquent mortgage payments after the plan’s 5-year 

period, can the bankruptcy court grant a discharge, or is it an 

impermissible effort to modify the plan resulting in dismissal? 

Facts: 

 Debtor was required to make timely mortgage payments under her 

Chapter 13 plan through November 2018.  In March 2018, Debtor was 

in a car accident and missed two mortgage payments in the final months 

of the five-year plan.  After the plan ended, Debtor tendered the back 

payments.  The bank filed a motion to dismiss which the bankruptcy 

court granted, reasoning that a discharge was no longer possible.  Debtor 

appealed. 

Analysis: 
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 The 10th Circuit considered whether the bankruptcy code permits 

the court to treat Debtor’s late payments as a “cure” rather than an 

impermissible “modification” of the plan.  The court first looked to the 

language of 1328 that a discharge is necessary upon the debtor’s 

“completion…of all payments under the plan” to decide if payments 

after the expiration of the plan’s five-year term are “under the plan.”  

Payments are “under the plan” only if they are subject to or under the 

authority of the plan and the more natural reading is that payments could 

fall “under” a plan only if the plan remained in existence and thus, a 

discharge permitted only if the payments had been made during the 

existence of the plan. 

 Sections 1322, 1325, 1328 and 1329 are ambiguous but the better 

interpretation is that late payments are not “under the plan” if it has 

already expired.  To treat the payments as an informal cure rather than 

an improper modification would nullify the Code’s restrictions on 

modifications.  Because the Code’s text is ambiguous, the court also 

reviewed the legislative history and determined that the view that late 
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payments are not “under the plan” because they came after the plan had 

already ended is supported by the legislative history of Chapter 13 and 

Congress intended to strictly limit the time for payments under Chapter 

13 plans. 

Holding:   

 Affirm bankruptcy court’s dismissal of the Chapter 13 case. 
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In re Okafor, 595 B.R. 903 (Bankr. W.D. Mo. 2018) (Dow, J.) 

Issue:  

 Does the filing of a bankruptcy petition sufficiently affect Lender’s 

interests to allow attorney fees as provided in a deed of trust?  Does the 

filing of a proof of claim and reviewing of a plan constitute the 

unauthorized practice of law by an out-of-state attorney? What is a 

reasonable fee for review of a Chapter 13 plan and preparation of a proof 

of claim? 

Facts: 

Debtors filed bankruptcy in Mo.  Lender retained California based 

attorneys to review Plan and file proof of claim.  Attorneys weren’t 

licensed in Mo. nor admitted before the court.  Attorneys filed notice of 

fees and requested $550 to prepare proof of claim and $350 for 

reviewing plan.  Debtors objected and argued there wasn’t a triggering 

event under the promissory note or deed of trust that would authorize 

payment of attorney fees and that the attorney couldn’t seek fees if not 

licensed or otherwise admitted in this jurisdiction. 
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 Lender countered that filing a claim is not the unauthorized 

practice of law in Mo. or under Rule 9010 and that the bankruptcy filing 

itself was a triggering event under the deed of trust.  

Analysis:   

 The Court first determined if attorney fees were authorized by the 

note or deed of trust.  The deed of trust terms authorized attorney fees if 

there is a legal proceeding that might significantly affect Lender’s 

interest in the property.  Debtors argued the filing of bankruptcy did not 

significantly affect Lender’s rights because the account was current.  

The Court looked at the plain language of the deed that includes the 

word “might” affect Lender’s rights and determined a bankruptcy filing 

certainly might affect Lender’s interest in the property.  Reviewing the 

plan and filing a proof of claim are appropriate actions to protect 

Lender’s interest. Debtors’ cited authority was not persuasive. 

 The Court next looked at whether attorneys engaged in the 

unauthorized practice of law in Mo. by charging to review a plan and 

file a claim.  Rule 9010 was not applicable because attorneys did not 
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appear before the court.  A Mo. Bar Informal Ethics Opinion that 

determined the preparation, supervision of execution and recording of a 

deed by an out of state lawyer not licensed in Mo. was not the 

unauthorized practice of law in Mo. if all of the work was done in the 

other state strengthens Lender’s argument.  This Court determined that 

some type of appearance in a contested matter or adversarial proceeding 

or filing an adversarial pleading is required.  Something more than 

reviewing a plan and preparing and filing a claim is required to meet the 

threshold of unauthorized practice of law in Mo. 

 Finally, the Court looked at the reasonableness of the claimed $900 

attorney fees.  Filing a proof of claim is more than a ministerial act but 

there are certain administrative aspects.  The court determined that $900 

is unreasonable for a large law firm that routinely performs such tasks 

for lenders and specializes in this area and is familiar with the procedure.  

Because nothing extraordinary or complex was involved, the Court 

reduced the allowed attorney fees to $600 (based on an appropriate 
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hourly rate similar to debtor’s attorney of $300/hour x 2 hours for a 

reasonable amount of time for the tasks involved). 

Holding:   

 Debtors’ objection to attorney fees denied in part and granted in 

part. 
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In re Gravel, Case No. 20-1-bk(L), 20-2-bk, 20-3-bk (2nd Cir., August 

2, 2021). 

Issue: 

Did bankruptcy court err in sanctioning creditor for violating a court 

order that enjoined it from challenging that Debtors were current on their 

mortgage and for imposing sanctions for violation of Rule 3002.1 notice 

requirements? 

Facts: 

After several issues with Creditor incorrectly accounting for 

Debtors’ mortgage payments, the bankruptcy court entered an order 

enjoining creditor from challenging in another proceeding that Debtors 

were current on their mortgage.  Subsequently, Creditor issued mortgage 

accountings showing property inspection fees and late fees but claimed 

they were not attempting to collect these fees and removed them from 

the statement. 
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 Trustee moved for sanctions for violation of the court’s order 

enjoining Creditor from asserting Debtors were not current on their 

mortgage and for violation of Rule 3002.1.  The bankruptcy court 

sanctioned Creditor $225,000 for violation of the court order and 

$75,000 for violation of notice requirements under Rule 3002.1.   

 The Creditor appealed and the District Court vacated and 

remanded holding that the sanctions exceeded the bankruptcy court’s 

“statutory and inherent powers.”  The bankruptcy court issued a second 

set of reduced sanctions and Creditor appealed to the 2nd Circuit and 

argued Rule 3002.1 does not authorize punitive monetary sanctions and 

that it did not violate the court order.   

Analysis: 

 The court order declared Debtors current on their mortgage but did 

not enjoin the recording of expired fees on statements by the Creditor.  

There was no express injunction of the complained conduct.  The 2nd 

circuit looked at if the bankruptcy court abused its discretion in 

exercising its contempt power.  Contempt power is derived from a court 
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injunction and section 105(a).  The current order wasn’t clear and 

unambiguous in prohibiting Creditor’s sanctioned conduct and there was 

no injunction for the court to enforce.  A bankruptcy court cannot hold a 

party in contempt for violating an order that is subject to varying 

interpretations.  The court applied Taggart v. Lorenzen, 139 S.Ct. 1795, 

1801 (2019) finding a bankruptcy court may hold a creditor in contempt 

for violating a court’s injunction only “if there is no fair ground of doubt 

as to whether the order barred the creditor’s conduct.” 

 The circuit court also found that Rule 3002.1 does not permit the 

bankruptcy court to impose punitive monetary sanctions.  If a creditor 

fails to provide Rule 3002.1 notice, a court may preclude the creditor 

from presenting evidence of its claim or award “other appropriate 

relief.”  Reasonable expenses and attorneys fees are compensatory forms 

of relief allowed and this suggests the court is limited to non-punitive 

sanctions under Rule 3002.1.  Other sections of the Code explicitly 

authorize punitive damages but Rule 3002.1 is silent.  Thus, punitive 



AMERICAN BANKRUPTCY INSTITUTE

655

sanctions do not fall within the “appropriate relief” authorized by 

3002.1. 

 The circuit court did not base its decision on whether a bankruptcy 

court has authority under its inherent powers because the bankruptcy 

court did not specify that was the source of its authority for the 

sanctions.  It stated this ruling did not limit a bankruptcy court’s inherent 

power to sanction offenders that act in bad faith but that the court must 

make those sufficient findings which this court did not. 

Holding: 

Sanctions reversed and remanded. 
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Joyce Bradley Babin is the Chapter 13 Standing Trustee for the Eastern and Western Districts of 
Arkansas in the Fayetteville, Fort Smith, Harrison and Central Divisions. Prior to her appointment, 
she was attorney in private practice in Little Rock, where she concentrated her practice primarily 
in the areas of bankruptcy and commercial litigation. Ms. Babin previously served as president of 
the National Association of Chapter 13 Trustees (NACTT) and in other leadership positions for the 
organization. She is a past-president of the Debtor/Creditor Bar Association of Central Arkansas 
and past-chair of the Arkansas Bar Association Debtor/Creditor Law Section. Ms. Babin is a Fel-
low of the American College of Bankruptcy and Arkansas Bar Foundation. She also is a member 
of the Overton Inn of Court, Arkansas Bar Association, Arkansas Bar Foundation, Pulaski County 
Bar Association and the Pulaski County Law Library Board. Ms. Babin served as editor of the two 
Arkansas Bankruptcy Handbooks, published by the Arkansas Bar Association. She has been recog-
nized for numerous years by the Arkansas Bar Association as a Best of Continuing Legal Education 
presenter and has received special awards for planning and presenting continuing legal education 
programs for the Arkansas Bar Association. Ms. Babin is a former clerk to the late Hon. Robert F. 
Fussell, U.S. Bankruptcy Judge. She received her J.D. from the William H. Bowen School of Law, 
where she served as executive editor of the UALR Law Journal.

January M. Bailey is a partner at Prelle Eron & Bailey in Wichita, Kan., where she focuses primar-
ily on consumer bankruptcy cases. She obtained her first job after law school by talking about the 
movie Office Space and the red stapler that her future boss had on his desk; the job involved bank-
ruptcy practice, and since that time, she has been actively involved in the local and state bankruptcy 
communities. Ms. Bailey currently serves on the District of Kansas Bankruptcy Bench Bar Commit-
tee and as chair for the local (Wichita) bankruptcy practice committee, both of which she has done 
for the last five years. She was named a “Rising Star” in bankruptcy by Super Lawyers in 2019 and 
was selected to participate in NCBJ’s NextGen program in 2018. Ms. Bailey received her B.S. in 
business administration and B.A. in French from the University of Kansas, and her M.B.A. and J.D. 
from the University of Cincinnati.

Hon. Dennis R. Dow is a U.S. Bankruptcy Judge for the Western District of Missouri in Kansas City, 
appointed on Nov. 10, 2003, by the Eighth Circuit Court of Appeals. Prior to taking the bench, he 
was a partner with the firm of Shook, Hardy & Bacon LLP, where he represented trustees in chapter 
7 cases involving significant assets, individual and corporate debtors in proceedings under chapters 
7 and 11, and secured, unsecured and priority creditors and lessors in chapter 7, 11, 12 and 13 cases, 
and had been listed in The Best Lawyers in America in the area of bankruptcy law every year since 
1995. He also tried numerous adversary proceedings and contested matters, including preference ac-
tions, objections to discharge, dischargeability complaints and objections to confirmation of chapter 
11 plans. Judge Dow is a member of ABI, the Missouri Bar and the Kansas City Metropolitan Bar 
Association. He is a Fellow of the American College of Bankruptcy, inducted in March 2013, and 
was selected in November 2014 to become a conferee of the National Bankruptcy Conference. He 
also is a member of the National Conference of Bankruptcy Judges. Judge Dow is a member of the 
Bankruptcy Appellate Panel and was appointed in October 2014 to the Judicial Conference Advisory 
Committee on Bankruptcy Rules, then appointed in 2018 to chair the committee. He received his 
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B.A. with honors from the University of Wyoming and his J.D. from Washburn University School of 
Law, where he was notes editor of the Washburn Law Journal.

Jeffrey S. Fraser is a partner at Albertelli Law in Lake Worth, Fla., and focuses his representation on 
secured creditors and ensuring that their interests are protected in chapters 7, 11 and 13. He handles 
contested litigation, including valuation hearings, adversary proceedings, sanction hearings, and any 
and all other disputed matters in bankruptcy court. As partner over his firm’s national bankruptcy de-
partment, Mr. Fraser works closely with each state’s managing attorneys as it relates to training, le-
gal strategy, and all facets of the firm’s bankruptcy practice. He is an active participant in the South-
ern District of Florida’s bankruptcy bar and was the 2019 chair of the Local Rule Committee and 
an inaugural member the district’s Lawyer Advisory Committee (LAC), serving as the committee’s 
chair in 2020 and 2021. Through these roles, he has worked closely with South Florida bankruptcy 
judges and lawyers in reviewing local practices and rules; participating as a panelist for various 
district programs; assisting with the drafting of the district’s Model Chapter 13 Plan and Mortgage 
Modification Mediation procedures and guidelines; and addressing other matters or concerns for the 
South Florida bankruptcy community. Mr. Fraser is a past president of the Jamaican-American Bar 
Association and has helped the organization create mentorship relationships with local law students. 
He also served as a panelist at a commercial law seminar in Kingston, Jamaica, discussing the 2014 
Jamaican Insolvency Act, and he has organized foreclosure and bankruptcy workshops, spoken on 
numerous CLE panels, and guest-appeared on South Florida radio. Mr. Fraser was selected by Super 
Lawyers as one of its “Florida Rising Stars” for 2019, 2020 and 2021. In addition, he was named 
a 2017 Blackshear Fellow by the National Conference of Bankruptcy Judges (NCBJ) and a 2020 
ABI “40 Under 40” honoree, and he has published articles on consumer bankruptcy issues in the 
American Legal & Finance Network and Default Servicing News. Mr. Fraser has the highest rating 
by Martindale-Hubbell. He received his B.A. in 2007 from the University of Miami and his J.D. in 
2010 from the University of Miami School of Law.




