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ABA Model Rules of Professional Conduct
• Rule 8.4: Misconduct

Maintaining The Integrity Of The Profession
It is professional misconduct for a lawyer to:
• (d) engage in conduct that is prejudicial to the administration of justice;
• (g) engage in conduct that the lawyer knows or reasonably should know is 

harassment or discrimination on the basis of race, sex, religion, national origin, 
ethnicity, disability, age, sexual orientation, gender identity, marital status or 
socioeconomic status in conduct related to the practice of law. This paragraph 
does not limit the ability of a lawyer to accept, decline or withdraw from a 
representation in accordance with Rule 1.16. This paragraph does not preclude 
legitimate advice or advocacy consistent with these Rules.

“The Neuroscience of Implicit Bias”

– Video clip: ABA Section of Litigation, Implicit Bias Initiative, 
Training Video on “The Neuroscience of Implicit Bias” : 
https://players.brightcove.net/1866680404001/default_defau
lt/index.html?videoId=6195630261001
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Bankruptcy, Race, Filings
& Chapter Choices

based on research and papers by 
Jean Braucher, Dov Cohen, Pamela Foohey, Bob Lawless, 

Angela Littwin, Katherine Porter, Faith Shin, & Deborah Thorne

ABA Model Code of Judicial Conduct: Candon 2

• Rule 2.3 (B): Bias, Prejudice, and Harassment
• A judge shall not, in the performance of judicial duties, by words or 

conduct manifest bias or prejudice, or engage in harassment, 
including but not limited to bias, prejudice, or harassment based 
upon race, sex, gender, religion, national origin, ethnicity, disability, 
age, sexual orientation, marital status, socioeconomic status, or 
political affiliation, and shall not permit court staff, court officials, or 
others subject to the direction and control to do so. Judges are also 
required to hold attorneys in proceedings accountable for conduct 
that does not meet this ethical standard.
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Debtors Filing Chapter 13
(2007)

African-American

White

Asian-American

Other

Hispanic

0% 20% 40% 60%

Real-world Debtors in 2007
• Consumer Bankruptcy Project (2007)

• National random sample

• 5,000 individual chapter 7 and 13 cases
– Written questionnaires (50% response rate)

– Court records

– Telephone interviews
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Controlling for Other Things
(2007)

Variable of interest: African-American debtor(s)
Controls:

Percent 13’s in district Prior bankruptcy Home owner
Income (ln) Total assets (ln) Total debt (ln)
Priority debt (ln) Foreclosure reason for bkr. Secured debt/total debt
Credit card debt/total debt Represented by attorney Bachelor’s degree (or higher)
Occupational prestige score Number of dependents Live with spouse or partner
Female head of household Tried to consolidate/credit card Tried to consolidate/home eq.
Tried to “work with” creditors Tried to refinance mortgage Non-Af/Am chapter 13 Rate

Debtors Filing Chapter 13 (2007)

African-Americans
(N = 511)

54.6%

All other races
(N = 1,754)

28.2%

Chi-square = 122.40*

* -- statistically significant at 5% level
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Replication, 2013-2014

African-Americans
(N = 170)

55.0%

All other races
(N = 341)

26.1%

Chi-square = 33.22*

* -- statistically significant at 5% level

Controlling for Other Things
(2007)

Variable of interest: African-American debtor(s)
Controls:

Percent 13’s in district Prior bankruptcy Home owner
Income (ln) Total assets (ln) Total debt (ln)
Priority debt (ln) Foreclosure reason for bkr. Secured debt/total debt
Credit card debt/total debt Represented by attorney Bachelor’s degree (or higher)
Occupational prestige score Number of dependents Live with spouse or partner
Female head of household Tried to consolidate/credit card Tried to consolidate/home eq.
Tried to “work with” creditors Tried to refinance mortgage Non-Af/Am chapter 13 Rate

More likely to file chapter 13
and statistically significant (5%)

Less likely to file chapter 13
and statistically significant (5%)
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Replication, 2017-2019

African-Americans
(N = 180)

49.4%

All other races
(N = 407)

23.6%

Chi-square = 38.66*

* -- statistically significant at 5% level

Replication, 2013-2014

Percent 13’s in district Prior bankruptcy Home owner

Income (ln) Total assets (ln) Total debt (ln)

Priority debt (ln) Foreclosure reason for bkr. Secured debt/total debt

Credit card debt/total debt Represented by attorney Bachelor’s degree (or more)

Occupational prestige score Number of dependents Live with spouse or partner

Female head of household Tried to consolidate debts Sold house/gave to lender

Tried “work with” creditors Tried to refinance mortgage Chapter 13 rate in district

Variable of interest: African-American debtor(s)

Controls:

More likely to file chapter 13
and statistically significant (5%)

Less likely to file chapter 13
and statistically significant (5%)
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Experimental Vignette with Attys.
• Balanced facts on 7/13 choice
• Random selection of 594 consumer 

bankruptcy attorneys
– Response rate = 44.0%

Replication, 2017-2019

Variable of interest: African-American debtor(s)

Controls:
Percent 13’s in district Prior bankruptcy Home owner

Income (ln) Total assets (ln) Total debt (ln)

Priority debt (ln) Foreclosure reason for bkr. Secured debt/total debt

Credit card debt/total debt Represented by attorney Bachelor’s degree (or more)

Occupational prestige score Number of dependents Live with spouse or partner

Female head of household Tried to consolidate debts Sold house/gave to lender

Tried “work with” creditors Tried to refinance mortgage Chapter 13 rate in district

More likely to file chapter 13
and statistically significant (5%)

Less likely to file chapter 13
and statistically significant (5%)
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Scenario 2

A married couple is considering bankruptcy and has come 
to you for advice. The wife, Latisha, has an associate’s 
degree from a community college and has worked off 
and on as a teacher’s aide in elementary schools.  The 
husband, Reggie, is a high school graduate who works 
as a custodian at Bethel A.M.E. Church, which he and 
Latisha attend regularly. 

Scenario 1

A married couple is considering bankruptcy and has come 
to you for advice. The wife, L., has an associate’s 
degree from a community college and has worked off 
and on as a teacher’s aide in elementary schools.  The 
husband, R., is a high school graduate who works as a 
custodian at the church he and L. attend regularly. 
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Preference

In the intake interview ______ and _____ said their goals 
are to pay their creditors as much as they can, keep their 
home, and keep their car. . . . At the end of the 
interview, _____ and ______ expressed a preference for 
chapter 7/13/omitted.

Scenario 3

A married couple is considering bankruptcy and has come 
to you for advice. The wife, Allison, has an associate’s 
degree from a community college and has worked off 
and on as a teacher’s aide in elementary schools.  The 
husband, Todd, is a high school graduate who works as 
a custodian at First United Methodist Church, which he 
and Allison attend regularly.
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Percentage Recommendation for  
Chapter 13

chi-square = 9.93
p = 0.042

47%

36%

32%

0% 10% 20% 30% 40% 50%

African American

No Race Identified

White

Survey Instrument
I would recommend that ____ and _____

• Also
– Attitudinal questions about debtors
– Attitudinal questions about bankruptcy
– Basic demographic information about attorney

Definitely 
file chap. 7 1 2 3 4 5 6 7 8 9

Definitely 
file chap.13
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Attorney Perception of Values
• Reggie & Latisha:
– Want to file chapter 7 = 5.38
– Want to file chapter 13 = 6.12

• Todd & Allison
– Want to file chapter 7 = 6.42
– Want to file chapter 13 = 5.56

Attorney Perception of “Competence”
• Reggie & Latisha:
– Want to file chapter 7 = 4.89
– Want to file chapter 13 = 5.31

• Todd & Allison
– Want to file chapter 7 = 5.36
– Want to file chapter 13 = 4.32
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Attorney Errors
Atty Est. (mean) Actual Ch. 13 Rates Error

Whites 46.3% 28.6% +17.8%
Homeowners 54.5% 47.1% +7.3%
Hispanics 14.0% 21.7% -7.7%
Women filing alone 23.1% 31.4% -9.3%
65 and over 14.7% 25.3% -10.6%
Men filing alone 21.5% 33.3% -11.8%
Southerners 34.1% 48.6% -14.5%
Asian-Americans 9.9% 24.4% -14.5%
Pro se debtors 8.6% 25.6% -17.0%
African Americans 22.0% 54.6% -32.6%
Prior bankrupts 35.2% 82.6% -47.4%

What Do Attorneys Know?
• Groups
– National random sample of consumer bankruptcy 

attorneys
– All chapter 13 trustees

• “For each group below, please estimate the 
percentage of bankruptcies in that group that 
were filed as chapter 13s . . . .”
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Reasons why recommending a 13 rather than a 
7 may do a disservice to the client:

1. Chapter 7 is usually much cheaper: attorney fees $4,350
(and up) in SD OH for a 13 vs $500 (and up) for a 7.

2. Chapter 13 discharge in 3 to 5 years vs 5 months for
chapter 7 discharge.

3. A 7 debtor can begin to rehab credit immediately after
discharge by getting a new (not reaffirmed) loan or credit
card. A 13 debtor really can’t begin to rehab credit until
the 13 is over, which could be 5 years

4. In 13 there is 3 to 5 years for asset values to increase. If
the 13 converts to 7 -- developing case law allows 7
trustees to administer the appreciation despite 348(f).

5. If debtor converts to 7 or dismisses after being in 13
awhile, mortgage payments (in cases where a small
arrearage or accumulated late charges or projected escrow
shortfall or local practice required a conduit) and vehicle
payments may be too messed up to reaffirm.

6. Ditto student loans if an IDR wasn’t possible during the 13.

7. If something good happens to a debtor, like an inheritance
outside the 6-month window in 541(a)(5), or a lottery win
at any point, the chapter 13 trustee gets (at least some of)
it -- so chapter 13 exposes debtors to loss of future assets
that chapter 7 does not.

8. Chapter 13 “best interest of creditors” test goes far beyond
an analysis of what creditors would actually get in chapter
7. There is also less fly-specking of a debtor’s budget in 7
than in 13.

9. Chapter 13 if there’s a significant domestic court order that
isn’t for support

10. Chapter 13 because something uninsured or underinsured
is going to happen (like a baby being born) or the debtor
just needs to buy time until the debtor can get medical
insurance or go on Medicare. Filing a “temporary” 13
keeps open the ability to discharge post-petition debts.

Attorney Errors
Atty Est. (mean) Actual Ch. 13 Rates Error

Whites 46.3% 28.6% +17.8%
Homeowners 54.5% 47.1% +7.3%
Hispanics 14.0% 21.7% -7.7%
Women filing alone 23.1% 31.4% -9.3%
65 and over 14.7% 25.3% -10.6%
Men filing alone 21.5% 33.3% -11.8%
Southerners 34.1% 48.6% -14.5%
Asian-Americans 9.9% 24.4% -14.5%
Pro se debtors 8.6% 25.6% -17.0%
African Americans 22.0% 54.6% -32.6%
Prior bankrupts 35.2% 82.6% -47.4%
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10 Tips for Interrupting Bias
1. Become Aware – Become aware of implicit response and its manifestations

2. Be Motivated – Be motivated to interrupt implicit responses to achieve fair results

3. Be Trained – Be trained on implicit responses, manifestations of bias, and 
interrupters. 

4. Seek Diverse – Seek diverse contacts and counterstereotypes
5. Intervene – Intervene as an active player or bystander, individually and systemically. 

6. Recognize and Limit Ambiguity & Discretion – Recognize and Limit Ambiguity and 
Discretion by demanding process and information/evidence. 

7. Attend – Attend to your environment and messaging. 

8. Individuate – Individuate people and context. 
9. Practice taking different perspectives – Practice taking different perspectives, flipping 

decisions. 

10. Stay Accountable – Stay accountable, count the data and adapt. 

Benefits to Chapter 13
1. Allows debtors to retain home and catch up on mortgage payments.
2. Allows debtors to keep cars and catch up on debts. 
3. Debtor fails to qualify for a Chapter 7 because of too much income and/or prior Ch. 7 filed within the last 8 years.  
4. Ability to catch up arrearages on secured loans, i.e. mortgages, cars, etc. over a period of 3 – 5 years, interest and 

penalty free. 
5. Reduce interest rates on car loans.
6. Cramming down car or secured personal property liens if purchased more than 2 ½ years or 1 year ago, 

respectively.  
7. Stripping off 2nd mortgages and/or statutory liens via 506(a).
8. Better for credit as opposed to a Chapter 7. 
9. Protects unencumbered, non-exempt assets.
10. Method of addressing tax debt or domestic relations property division that would survive Chapter 7 discharge. 
11. If there is a significant domestic court order that isn’t for support. 
12. Can potentially discharge post-petition debts if creditor files a claim.
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Faculty
Margaret A. Burks is the chapter 13 trustee for the Southern District of Ohio in Cincinnati, ap-
pointed in July 1992. Previously, she clerked for U.S. Bankruptcy Judge J. Vincent Aug, Jr. from 
1988-91 and was counsel to PNC Bank in the areas of bankruptcy and commercial law. Ms. Burks 
chaired the CBA Bankruptcy Committee, is a past president of the National Association of Chapter 
13 Trustees and a former co-chair of ABI’s Consumer Bankruptcy Committee. She received her 
B.S. and B.A. magna cum laude from the University of Cincinnati in 1977 and is a member of Phi 
Beta Kappa. She received her J.D. from Salmon P. Chase College of Law in 1985, where she was a 
member of its law review.

Gregory Burrell is a chapter 13 trustee in Minneapolis, appointed in 2013, and is a licensed attorney 
in Louisiana and Minnesota. He started his legal career with Murray & Murray Law firm as a con-
sumer attorney representing debtors in chapter 7 and 13 bankruptcies, businesses in chapter 7 bank-
ruptcies and the chapter 7 trustee in various litigation. Mr. Burrell founded a bankruptcy law clinic 
at Southern University Law Center, where he led student attorneys, who filed chapter 7 bankruptcies 
free of charge on behalf of individuals living below the poverty line. He also served as staff attorney 
to the chapter 13 trustee in the Western District of Louisiana. Mr. Burrell is a permanent member of 
the Bankruptcy Practice Committee in the District of Minnesota, a current NACTT board member 
and treasurer-elect for NACTT. He is very involved in the topic of equal justice under the law for 
marginalized communities and what can be done to correct such concerns within the bankruptcy 
system. Mr. Burrell received his Bachelor’s degree in political science from Xavier University with 
a minor in business administration, and his J.D. from Southern University Law Center.

Hon. Jeffery P. Hopkins is a U.S. Bankruptcy Judge for the Southern District of Ohio in Cincinnati, 
appointed in 1996 and reappointed in 2010. After graduating from law school, he clerked for Hon. 
Alan E. Norris on the U.S. Court of Appeals for the Sixth Circuit, then worked as an associate with 
Squire, Sanders & Dempsey, LLP, specializing in complex commercial litigation. In 1990, Judge 
Hopkins sought appointment as an Assistant U.S. Attorney and advanced to become chief of the 
Civil Division for the Southern District of Ohio. During his tenure on the bankruptcy court, he has 
served on several committees of the Judicial Conference of the United States and for bar-related and 
civic organizations. In 2002, the late Chief Justice William H. Rehnquist appointed Judge Hopkins 
to the Federal Judicial Center’s Education Committee for bankruptcy judges. Chief Justice John G. 
Roberts, Jr. appointed him to the Advisory Committee on Bankruptcy Rules, for which he chaired 
its Business Bankruptcy Subcommittee until 2009. Judge Hopkins formerly served on the boards 
of ABI, the ABA Business Bankruptcy Committee and the Cincinnati Symphony Orchestra, and as 
chair of the Queen City Foundation. Judge Hopkins is a Fellow of the American College of Bank-
ruptcy and was an adjunct professor at the University of Cincinnati College of Law. He also was an 
adjunct professor at the University of Cincinnati College of Law. In 2010, Judge Hopkins received 
the William K. Thomas Distinguished Jurist Award from his alma mater, The Ohio State College of 
Law. He also is a past president of the National Conference of Bankruptcy Judges. Judge Hopkins 
received his A.B. in government and legal studies and anthro-sociology from Bowdoin College in 
1982 and his J.D. in 1985 from The Ohio State University’s Michael E. Moritz College of Law.
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Prof. Robert M. Lawless is the Max L. Rowe Professor of Law and co-director of the Program on 
Law, Behavior & Social Science at the University of Illinois College of Law in Champaign, Ill., 
where he writes and teaches about bankruptcy, consumer finance and business law. He also served as 
the College’s associate dean for research from 2013-16. Prof. Lawless served as the reporter for the 
ABI’s Commission on Consumer Bankruptcy and was the recipient of ABI’s Service Award in 2019. 
He is a co-author of Secured Transactions: A Systems Approach and Empirical Methods in Law. He 
also is a regular contributor to the blog Credit Slips, a discussion on credit, finance and bankruptcy. 
Prof. Lawless has testified before Congress, and his work has been featured in media outlets such as 
CNN, C-SPAN, NPR, the New York Times, the Wall Street Journal, USA Today, the National Law 
Journal, the L.A. Times and the Financial Times. He received both his undergraduate degree in ac-
counting and his J.D. from the University of Illinois, during which time he served as editor-in-chief 
of the University of Illinois Law Review.

Pamela N. Maggied is a sole practitioner with Pamela N. Maggied Co., L.P.A. in Columbus, Ohio, 
and her law practice has been devoted to the bankruptcy and insolvency areas since 1980. She has 
been Board Certified in Consumer Bankruptcy Law since 1993, and has been a member of NACBA 
since 1992. Ms. Maggied is a Columbus Bar Foundation Fellow and a member of the Columbus Bar 
Association. She is a Columbus Bar Foundation Fellow and a member of the Columbus Bar Associa-
tion, for which she has been active in its Bankruptcy Committee since 1981. She also is a member of 
ABI and sits on the advisory board of the Midwest Regional Bankruptcy Seminar. Ms. Maggied is 
a member of the Mediation Committee, and a former member of the Attorney Advisory Committee, 
for the bankruptcy courts in Columbus, Cincinnati and Dayton. She also has been recognized as an 
Ohio Super Lawyer each year since 2007 and was listed among the Top 25 Women Columbus Super 
Lawyers 2010-14 and 2018 to the present. In addition, she was awarded the Columbus Bar Associa-
tion’s Professionalism Award for 2019. Ms. Maggied received her undergraduate degree summa cum 
laude in 1975 from Ohio University and her J.D. in 1979 from The Ohio State University College 
of Law.




