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Appeals in Consumer Bankruptcy 
 

This panel of judges, trustees and attorneys will explore appellate issues in consumer 
bankruptcy cases, including how to preserve and file an appeal, procedural requirements, rule 
impediments, best practices and recent appellate case law. 
 

Panelists: 
Melissa A. Youngman, Moderator 
 Melissa Youngman, PA; Orlando, FL 
Hon. Bernice B. Donald 
 U.S. Court of Appeals (6th Circuit); Memphis, TN 
Jane Harris Downey 
 Moore Taylor Law Firm, PA; West Colombia, SC 
Hon. William R. Sawyer 
 U.S. Bankruptcy Court (M.D. Ala.); Montgomery, AL 
Nancy J. Whaley 
 Office of Nancy J. Whaley, Standing Chapter 12 and 13 Trustee; Atlanta, GA 
 

Overview of Presentation: 
 

I. Nuts & Bolts of Appeals in Bankruptcy - Overview 
 

A. DISTRICT COURT 
 

1) What can I appeal?  
a. Final orders vs. 
b. Interlocutory orders 

 
2) Effect of appeal: 

a. Stay pending appeal 
b. Post a bond 

 
3) Where do I start? 

a. Federal Rules of Bankruptcy Procedure 8001-8029 
b. Federal Rules of Appellate Procedure 
c. Local bankruptcy rules 
d. District court rules 
e. Appellate court specific operating instructions 

 
4) What do I file where? 

a. File Notice of Appeal in bankruptcy court 
b. Appeal will be heard by district court 

 
5) Deadlines to file a notice of appeal 

a. Appeal from bankruptcy court 
i. 14 days from date of entry of the judgment/order/decree Fed. R. 

Bank. R. 8002(a)(1). 
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ii. Fed. Bankr. Pr. 8002(d)(1) – extension of the deadline must be filed 
within the time period to appeal or within 21 days after that time 
upon showing of excusable neglect.  (An extension is not available in 
all situations – see 8002(d)(2) for exclusions) 

6) Deadlines 
a. Look at the website for your district 
b. See if your judge has special preferences 

 
7) Considerations before appealing 

a. Consider motion to reconsider before you appeal 
b. Consider cost and time of appealing and whether you get a stay 
c. Appeal to District Court 

 
B. COURT OF APPEALS 

 
1) Find your Circuit:  

 
Fourth Circuit: 
http://www.ca4.uscourts.gov/rules-and-procedures 
 
Fifth Circuit: 
https://bit.ly/2xq2GRp  
 
Sixth Circuit: 
http://www.ca6.uscourts.gov/rules-and-procedures  
 
Eleventh Circuit: 
http://www.ca11.uscourts.gov/rules-procedures  

 
2) Appellate Jurisdiction and Cert  

 
3) Timelines for the Circuits  

 
*Link to prezi by Jane Downey, Esq.: 
http://prezi.com/k6voig1b6tpm/?utm_campaign=share&utm_medium=copy 
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II. Deeper Dive into Finality Issues 

III. What Happens to Underlying Case During Appeal? 

IV. “Behind the Scenes” at the Circuit Court of Appeals 
A. Court Operations 

1. Assignment of Cases 
2. Oral Argument 

B. Advocacy Tips 
1. Brief Writing 
2. Oral Argument 

 
 
 
 
 



610

2018 SOUTHEAST BANKRUPTCY WORKSHOP

When	you	have	an	appeal	it	is	critical	that	you	review:	
Federal	Rules	of	Appellate	Procedures,	Circuit	Court	Local	Rules,	Internal	Operating	Instructions	and	
General	Orders	and	all	appendix	related	to	the	rules.	
	
First	Circuit	Court	of	Appeals	
Local	Rules	and	Internal	Operating	Procedures		
http://www.ca1.uscourts.gov/sites/ca1/files/rulebook.pdf#page=10	
http://www.ca1.uscourts.gov/sites/ca1/files/rulebook.pdf#page=116	
	
Second	Circuit	Court	of	Appeals	
Local	Rules	and	Internal	Operating	Procedures		
http://www.ca2.uscourts.gov/clerk/case_filing/rules/pdf/LRs_IOCs_appendices_rev_01-12-17.pdf	
	
Third	Circuit	Court	of	Appeals	
Local	Rules	and	Internal	Operating	Procedures		
http://www2.ca3.uscourts.gov/legacyfiles/2011_LAR_Final.pdf	
http://www2.ca3.uscourts.gov/legacyfiles/IOPs.pdf	
	
Fourth	Circuit	Court	of	Appeals	
Local	Rules	and	Internal	Operating	Procedures	
http://www.ca4.uscourts.gov/docs/rules/LocalRules.pdf?sfvrsn=50	
	
Fifth	Circuit	Court	of	Appeals	
Local	Rules	and	Internal	Operating	Procedures	
http://www.ca6.uscourts.gov/sites/ca6/files/documents/rules_procedures/Full%20Rules%20w%20FRAP
.pdf	
	
Sixth	Circuit	Court	of	Appeals	
Local	Rules	and	Internal	Operating	Procedures	
http://www.ca6.uscourts.gov/sites/ca6/files/documents/rules_procedures/Full%20Rules%20w%20FRAP
.pdf	
	
Seventh	Circuit	Court	of	Appeals	
Local	Rules	and	Internal	Operating	Procedures	
http://www.ca7.uscourts.gov/rules-procedures/rules/rules.htm#opproc	
	
Eighth	Circuit	Court	of	Appeals	
Local	Rules	and	Internal	Operating	Procedures	
http://media.ca8.uscourts.gov/newrules/coa/localrules.pdf	
http://media.ca8.uscourts.gov/newrules/coa/IOP.pdf	
	
Ninth	Circuit	Court	of	Appeals	
Local	Rules	and	Internal	Operating	Procedures	
https://www.ca9.uscourts.gov/rules/	
https://www.ca9.uscourts.gov/rules/general_orders.php	
	
Tenth	Circuit	Court	of	Appeals	
Local	Rules	and	Internal	Operating	Procedures	
https://www.ca10.uscourts.gov/sites/default/files/clerk/FinalDraftwChangeReAudioRecordings-1-22-
2018.pdf	
	
11	Circuit	Court	of	Appeals	
FRAP,	11	Circuit	Rules	and	Internal	Operating	Procedures	
http://www.ca11.uscourts.gov/sites/default/files/courtdocs/clk/Rules%20Bookmark.APR18.pdf	
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Ninth Circuit Widens Split on Failure to Object and Standing to Appeal

Although there may be standing to appeal, failure to object can bar an appeal under doctrines of 
waiver or forfeiture. 
Analysis:

The Ninth Circuit explained when the failure to appear or object results in the loss of the right to 
appeal an order entered in bankruptcy court.

Basically, the failure to object or appear does not result in a loss of standing to appeal. Assuming 
there is a pecuniary interest at stake, standing on the sidelines instead can result in waiver or 
forfeiture, as District Judge Matthew F. Kennelly of Chicago explained in his May 29 opinion for the 
Ninth Circuit. Judge Kennelly was sitting by designation.

Although failure to appear or oppose may or may not result in loss of appellate standing depending 
on the circuit where the issue arises, the outcome often may end up being the same by invocation 
of the doctrines of waiver and forfeiture.

The Ninth Circuit Case

A chapter 7 trustee filed a motion to assume an executory contract. Individuals who had a pecuniary 
interest in the contract were given notice, but they did not file an objection, nor did they appear in 
court in opposition. At the hearing, the bankruptcy judge announced he would grant the motion as 
being unopposed.

Before the bankruptcy judge signed an assumption order, the individuals filed a motion for 
reconsideration, stating reasons for denying the assumption motion. Rather than treat the failure to 
oppose as a default, the bankruptcy judge denied the reconsideration motion on the merits.
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After entry of the assumption order, the individuals appealed. The district judge dismissed the 
appeal for lack of standing, ruling that the appellants were not aggrieved parties because they had 
not opposed or appeared in opposition to the assumption motion.

Judge Kennelly reversed and remanded.

The Circuit Split on Standing

The district court relied on dicta from a 1985 Ninth Circuit opinion saying that objecting or appearing 
in bankruptcy court is “usually” a prerequisite to being an “aggrieved person” with standing to 
appeal. That case, however, was decided on other grounds.

Judge Kennelly said that the circuits are split on whether attendance or objection are prerequisites 
to being an aggrieved person with standing to appeal. The Seventh Circuit requires objection to 
confer appellate standing, while the Fourth Circuit does not, he said.

Siding with the Fourth Circuit, Judge Kennelly said, “We do not automatically toss a litigant out of 
court for noncompliance with a trial court rule without allowing the litigant to explain why the 
noncompliance should be excused.”

Bankruptcy standing, according to Judge Kennelly, concerns whether someone is “‘aggrieved,’ not 
whether one makes that known to the bankruptcy court.” He therefore held that “an appellant’s 
failure to attend and object at a bankruptcy court hearing has no bearing on the question of whether 
that appellant has standing to appeal.”

Although failure to attend and object may result in waiver or forfeiture, “it does not present a 
jurisdictional standing issue,” Judge Kennelly said.

Although they are often used interchangeably, Judge Kennelly said that waiver and forfeiture are 
different concepts. Forfeiture is the failure to assert a right in a timely fashion, while waiver is the 
intentional relinquishment or abandonment of a right.

Because the appellants had objected in their motion for rehearing, Judge Kennelly said they had not 
waived their arguments against assumption. On the other hand, he said, “the question of forfeiture 
is open for determination on remand.”

Since the appellants clearly had a pecuniary interest, they had standing to appeal. On remand, 
Judge Kennelly instructed the district court to decide whether the appellants forfeited their 
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opposition to the assumption motion and whether the bankruptcy court’s order should be reversed 
for plain error.

Opinion Link: 
Opinion Link
Judge Name: 
Matthew F. Kennelly 
Case Citation: 
Harkey v. Grobstein (In re Point Center Financial Inc.), 16-56321 (9th Cir. May 29, 2018)
Case Name: 
In re Point Center Financial Inc.
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Feature
By Christopher M. Candon, Christopher M. desiderio and daniel W. sklar

Federal policy weighs heavily in favor of pro-
tecting the finality of sale orders in bankrupt-
cy:1 “It has been held that 11 U.S.C. § 363 (m) 

‘reflects the salutary policy of affording finality to 
judgments approving sales in bankruptcy by pro-
tecting good-faith purchasers, the innocent third 
parties who rely on the finality of bankruptcy judg-
ments.... The finality and reliability of the judicial 
sales enhance the value of the assets sold in bank-
ruptcy.’”2 In addition, finality is important because it 
removes the chance that purchasers will be dragged 
into endless litigation.3 
 The First and Third Circuits were recently faced 
with appeals from sale orders that challenged the 
finality principle. Two critical facts of the cases 
were similar: (1) The appellants did not seek a stay 
of sale order; and (2) the purchasers were designated 
as good-faith purchasers entitled to the protection of 
§ 363 (m) of the Bankruptcy Code. Notwithstanding 
these circumstances, appeals lodged after the clos-
ings proceeded in direct contrast to precedent 
regarding the finality and reliability of bankruptcy 
court sale orders. Ultimately, both the First and 
Third Circuits affirmed the sale orders, finding the 
appeals to be statutorily moot. In doing so, a weak-
ness might have been revealed in the bankruptcy 
court sale-approval process and in the finality 
afforded sale orders that could impact the certainty 
of and value obtained in future § 363 sales.

The First Circuit’s Decision
 In September 2015, Tempnology LLC (n.k.a. 
Old Cold LLC) filed for chapter 11 protection.4 
Tempnology, an innovative textile manufacturer, 
was forced to file for bankruptcy, in part as a result 
of a long dispute with one of its contract parties, 
Mission Product Holdings Inc. In the early days of 
the case, Tempnology established a sales and mar-
keting process for an asset sale under § 363.
 Upon the completion of an extensive sales and 
marketing process, only two bidders attended the 
auction: Mission and Schleicher & Stebbins Hotels 
LLC (S&S). S&S was both the pre- and post-peti-
tion secured lender to Tempnology and one of its 
shareholders. By the end of the auction, S&S pre-

vailed as the successful bidder. Mission challenged 
the sale by arguing that, among other things, the 
S&S purchase price was inferior to Mission’s bid, 
and the auction process was flawed and unduly 
influenced by S&S because of its relationship with 
Tempnology. Mission objected to S&S being found 
a good-faith purchaser. 
 In December 2015, after a two-day sale hear-
ing, the bankruptcy court approved the sale, ruling 
that S&S was a good-faith purchaser entitled to the 
protections afforded buyers under § 363 (m). Prior to 
the issuance of the sale order, Tempnology alerted 
the bankruptcy court, Mission and other parties-in-
interest that an immediate closing was necessary, or 
it would be required to seek additional post-petition 
financing. In light of these facts, among others, the 
bankruptcy court waived the stay of the effective-
ness of the sale order to allow the sale to close with-
out delay. S&S and Tempnology consummated the 
sale the same day that the sale order was entered. 
 Ten days after the sale closed, Mission (without 
obtaining or even seeking a stay of the sale order) 
appealed to the First Circuit Bankruptcy Appellate 
Panel (BAP) and challenged the bankruptcy court’s 
good-faith ruling. The BAP affirmed the bankruptcy 
court’s decision, so Mission appealed the sale order 
to the First Circuit. In its appeal of the sale order, 
Mission argued that § 363 (m) should not insulate 
a sale order from appeal, even absent obtaining a 
stay in cases where either (1) the “good faith” find-
ing itself is challenged, (2) the aggrieved party is 
deprived of adequate time to seek a stay, or (3) the 
absolute priority rule was allegedly violated.5

 More than two years after the sale closed, the 
First Circuit rejected Mission’s arguments and recog-
nized the importance of the protections provided by 
§ 363 (m). The First Circuit found no grounds to over-
rule the bankruptcy court’s findings that S&S was a 
good-faith purchaser within the meaning of § 363 (m). 
 Although the Bankruptcy Code does not spec-
ify what constitutes good faith under § 363 (m), 
“courts have consistently defined the term as one 
who (1) purchases in good faith; (2) for value; and 

Daniel W. Sklar
Nixon Peabody LLP
Manchester, N.H.

When Is Final, Final? 
Appeals from § 363(m) Findings

1 Anheuser-Busch Inc. v. Miller (In re Stadium Mgmt. Corp.), 895 F.2d 845, 847 (1st Cir. 1990). 
2 Id. at 847 (citing Tri-Cran Inc. v. Fallon (In re Tri-Cran Inc.), 98 B.R. 609, 617 (Bankr. D. 

Mass. 1989) (citations omitted)). 
3 Hazelbaker v. Hope Gas Inc. (In re Rare Earth Minerals), 445 F.3d 359, 363 (4th Cir. 2006).
4 Mission Prod. Holdings Inc. v. Old Cold LLC, 879 F.3d 376 (1st Cir. 2018).
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Christopher Candon 
is a shareholder with 
Sheehan Phinney 
Bass & Green 
PA’s Bankruptcy, 
Restructuring and 
Creditors’ Rights 
Group and chair of 
the firm’s Corporate 
Department. 
Christopher Desiderio 
and Daniel Sklar 
are members of 
Nixon Peabody 
LLP’s Bankruptcy 
and Financial 
Restructuring Group.

5 In the appeal, Mission argued that the assumption of pre-petition liabilities pursuant to 
the purchase agreement violated the absolute-priority rule or constituted a “sub rosa” 
plan. After the U.S. Supreme Court ruled in Czyzewski v. Jevic Holding Corp., 137 S. Ct. 
973 (2017), Mission sought to expand that ruling to support the notion that a purchaser’s 
assumption of liabilities violated the new Supreme Court precedent. For ABI’s coverage 
of the Jevic case (including past Journal articles), visit abi.org/abisearch.

continued on page 80

Christopher M. 
Desiderio 
Nixon Peabody LLP
New York

Christopher M. Candon
Sheehan Phinney 
Bass & Green PA
Manchester, N.H., 
and Boston
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(3) without knowledge of adverse claims.”6 The good-faith 
factor looks at the buyer’s behavior during the sales process, 
where good-faith status can be put at risk by “fraud, collusion 
[among] the purchaser and other bidders or the trustee, or an 
attempt to take grossly unfair advantage of other bidders.”7 
Mere allegations of collusion do not suffice without convinc-
ing direct evidence.8 Imperfections in the sales procedure do 
not render a purchase to be in bad faith.9 
 The First Circuit, addressing each of these items under 
the clear-error standard, concluded that the bankruptcy court 
correctly found S&S to be a good-faith purchaser. The First 
Circuit further found that Mission’s due-process arguments 
were similarly unpersuasive and that it was on notice that 
Tempnology had to — and was prepared to — close quickly 
in the event that the sale was approved. 
 Since S&S was a good-faith purchaser and the sale closed 
without a stay, the First Circuit dismissed all remaining 
challenges to the appeal. Notably, the court did single out 
Mission’s “final shot” argument that Jevic controlled the out-
come of the appeal. Mission had argued that S&S’s assump-
tion of Tempnology’s liabilities as part of the sale agreement 
created a “Jevic violation.” The First Circuit acknowledged 
certain restrictions imposed by Jevic and observed that “dis-
tributions that further significant Code-related objectives” 
were carved out from the Jevic ruling. In the end, however, 
the First Circuit followed its own precedent on mootness and 
declined to consider the argument: “We need not — and do 
not — consider this challenge to the propriety of the sale. As 
we have explained, section 363 (m) applies even if the bank-
ruptcy court’s approval of the sale was not proper, as long as 
the bankruptcy court was acting under section 363 (b).”10 
 In other words, even if Jevic somehow applied and by 
its retroactive application11 the bankruptcy court would have 
decided the matter differently, the First Circuit declined to 
consider the argument and instead honored finality in the face 
of a challenge to an unstayed sale order: “Section 363 (m) 
sets forth only two requirements: that there is a good-faith 
purchaser, and the sale is unstayed. Nothing in Jevic appears 
to add an exception to this statutory text.”12 In concluding as 
much, the First Circuit affirmed the sale order.

The Third Circuit’s Decision
 A few months before the First Circuit’s decision in Old 
Cold, the Third Circuit analyzed the issue of statutory moot-
ness in Pursuit Capital Management Fund 1 v. Burtch (In re 
Pursuit Capital Management LLC).13 In this chapter 7 case, 
the trustee sought to sell potential avoidance and other claims 
that the debtor held against its owners and members. Without 

the resources to pursue the claims himself, the trustee elected 
to sell the claims to the highest bidder. 
 After a contentious auction (telephonic and sealed bids), 
the trustee moved for the approval of the sale of the claims 
to a creditor group. Not surprisingly, the potential targets 
of the claims opposed the sale (the “Pursuit parties”). The 
bankruptcy court approved the sale and found the creditor 
group to be good-faith purchasers. The Pursuit parties did not 
seek a stay of the sale order, and the sale closed. Instead, the 
Pursuit parties appealed to the district court, which dismissed 
the appeal as statutorily moot under § 363 (m).
 The creditor group appealed the sale order to the Third 
Circuit. While the creditor group focused its appeal on the 
trustee’s ability to sell the claims, the Third Circuit turned 
its attention to mootness: “This case seems at first blush to 
be about the validity of the sale of legal claims ... but, at this 
point, it is really about whether such merits issues have been 
preserved for present review.”14

 Under Third Circuit case law, § 363 (m) moots a challenge 
to a sale if two conditions are satisfied: “(1) the underlying 
sale or lease was not stayed pending the appeal, and (2) the 
court, if reversing or modifying the authorization to sell or 
lease, would be affecting the validity of such a sale or lease.”15 
The court noted that the two-part test has “an additional step 
because we are first required to ask whether the purchaser at 
the sale ‘purchased ... [the] property in good faith.’”16

 Responding to similar arguments put forth in Old Cold, the 
bankruptcy court disagreed with the Pursuit parties’ allegations 
of collusion and misconduct and found that the parties acted in 
good faith. The Third Circuit found the Pursuit parties’ claims 
to be conclusory and unpersuasive, and found the bankruptcy 
court’s good-faith finding to be free from clear error.
 Having concluded that the sale was conducted in good faith, 
the Third Circuit turned to the two-part test under § 363 (m). 
Since no stay had been obtained, the only question was wheth-
er the reversal or modification of the sale order would affect 
its validity. The additional validity prong departs significantly 
from the “per se” rule, but less so from the rule followed in Old 
Cold. As explained by the Third Circuit, the “validity prong of 
our test provides ‘[a] narrow exception [that] may lie for chal-
lenges to the Sale Order that are so divorced from the overall 
transaction that the challenged provision would have affected 
none of the considerations on which the purchaser relied.’”17 In 
Pursuit Capital, this narrow exception did not apply. The Third 
Circuit ruled that the remedy sought by the Pursuit parties (i.e., 
a declaration of the legality of the sale) would undermine and 
affect the validity of the sale. As a result, the Pursuit parties’ 
appeal was deemed moot and the sale order was affirmed. 

Analysis
 The outcomes in Old Cold and Pursuit Capital reaffirm 
the federal policy of finality in sale orders, and parties that 

When Is Final, Final? Appeals from § 363(m) Findings
from page 36

6 In re Cable One CATV, 169 B.R. 488, 492 (Bankr. D.N.H. 1994) (citing, inter alia, Oakville Dev. Corp. v. 
FDIC, 986 F.2d 611, 613 (1st Cir. 1993)). 

7 Cable One, 169 B.R. at 493 (citing, inter alia, In re Mark Bell Furniture Warehouse, 992 F.2d 7 (1st Cir. 1993)).
8 See, e.g., Cable One, 169 B.R. at 493-94. 
9 Id. at 494 (citing Oakville Dev. Corp., 986 F.2d at 613).
10 Old Cold, 879 F.3d at 388.
11 Jevic was decided more than 14 months after the sale closed.
12 Id.
13 Pursuit Capital Mgmt. Fund 1 v. Burtch (In re Pursuit Capital Mgmt. LLC), 874 F.3d 124 (3d Cir. 2017).

14 Id. at 127.
15 Id. at 135 (citing Krebs Chrysler-Plymouth v. Valley Motors, 141 F.3d 490, 499 (3d Cir. 1998)).
16 Pursuit Capital, 874 F.3d at 135.
17 In re Westpoint Stevens Inc., 600 F.3d 231, 249 (2d Cir. 2010) (citing Krebs, 141 F.3d at 499).
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seek to challenge a bankruptcy court sale should seek to stay 
the sale order to preserve appellate rights. However, the issu-
ance of two circuit-level opinions on the subject suggests that 
the policy will continue to be tested and buyers will never 
be fully insulated from extensive litigation until the appeal 
period expires. 
 In both cases, the bankruptcy court determined that the 
buyers were good-faith purchasers and approved the sales. 
The appealing parties did not obtain or even seek a stay of 
the sale orders. Instead, after the sales closed, appeals were 
filed challenging, among other things, the “good-faith” find-
ings. In each case, the appeals proceeded for more than two 
years. In the end, both courts ruled that the appeals were 
statutorily moot because the good-faith determinations were 
affirmed — but only after the prevailing parties had spent 
time, money and effort to confirm longstanding precedent, or 
overcome conclusory or unpersuasive attacks on the good-
faith purchaser determinations. 
 In the earlier Pursuit Capital case, the Third Circuit noted 
that its test under § 363 (m) is the “minority position” and that 
“the majority of our sister courts have adopted a ‘per se’ rule 
that moots a challenge to a sale under [Section] 363 (m) auto-
matically when a stay is not obtained.”18 Before Old Cold, 
the “per se” rule had been observed by the First Circuit.19 
Arguably, the strict application of the per se rule is the only 
way to truly protect a good-faith purchaser and insulate the 
sale from attacks after the closing. 

 As demonstrated in Old Cold and Pursuit Capital, an 
objection to a good-faith purchaser designation means 
that the sale can be held up in years of costly and strategic 
litigation. For a sale to close in the face of an effective 
and unstayed sale order, only to have that sale later sub-
ject to appeal, eliminates the finality policy and creates 
opportunistic litigation. By not enforcing the stay require-
ment in the manner imposed under the per se rule, the 
protection afforded to a good-faith purchaser by § 363 (m) 
is severely impaired. 
 Absent finality, in a § 363 sale the price of the debtor’s 
assets might be reduced if the purchaser is not guaranteed 
ownership of those assets upon the closing of the sale. 
Specifically, the risk of subsequent and protracted litigation 
will be factored into the purchase price that bidders are will-
ing to pay for the subject assets. This “chilling” effect on 
buyers might result in a loss of what is currently the primary 
reason why potential new buyers are attracted to § 363 auc-
tions in the first place. 

Conclusion
 Parties seeking to challenge a sale order to a good-faith 
purchaser are advised to seek a stay or face the reality that the 
appeal will ultimately be found moot. However, in depart-
ing from the per se rule, Old Cold and Pursuit Capital warn 
buyers to be cognizant that a good-faith purchaser objection 
in bankruptcy court proceedings might be the beginning of 
years of litigation — even if the sale order is unstayed and 
the sale closes prior to any appeal.  abi

18 Pursuit Capital, 874 F.3d at 135, n.17.
19 See Stadium Mgmt., 895 F.2d at 848. 

Copyright 2018 
American Bankruptcy Institute. 
Please contact ABI at (703) 739-0800 for reprint permission.
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Opinion Link:

Judge Name:

Case Citation:

Discharge Revoked for Failure to Obey an Order Pending Appeal

“To avoid having a discharge revoked, a detor must either compl with the order or otain a sta pending appeal.”

Appealing an order by itself won’t protect a debtor from revocation of discharge for failure to comply with the order.

In other words, detors put their discharges at risk  refusing to compl with an order or failing to otain a sta pending appeal,
according to an April 30 opinion  ankruptc Judge Jim D. Pappas of oise, Idaho.

A couple were real estate rokers in chapter 7. When a sale closed, the rokerage for which the worked paid their commission to the
detors’ closel held corporation, which paid the couples’ salaries and other usiness expenses.

Several sales were pending on the filing date. The couple contended that commissions paid after filing were for post-petition personal
services rendered to their corporation and were therefore not estate propert.

Judge Pappas disagreed and previousl ruled that commissions paid after filing on pending sales were estate propert. He ordered
the detors to turn over aout $52,000.

Although the detors had not complied with the turnover order, the trustee did not oject to the detors’ discharges, which were
granted.

The detors appealed the turnover order to the ankruptc Appellate Panel. The couple sought and were denied stas pending
appeal  oth the ankruptc court and the AP. The AP later upheld the turnover order.

The couple appealed to the Ninth Circuit ut did not seek a sta pending appeal. During the appeals, the trustee demanded several
times that the detors turn over the $52,000.

Although not mentioned in Judge Pappas’ opinion, the detors’ appeal to the circuit court was dismissed in Feruar for lack of
jurisdiction ecause the couple did not file a timel notice of appeal.

Aout a month after the detors appealed to the circuit court, the trustee initiated an adversar proceeding seeking to revoke the
detors’ discharges under Sections 727(d)(3) and 727(a)(6). The former provides that the court “shall revoke” a discharge if the detor
has “refused . . . to oe an lawful order of the court” under Section 727(a)(6).

To e a “lawful order,” Judge Pappas said that the court must have had personal and suject matter jurisdiction. Although the detors
argued that the turnover order was erroneous, he said the turnover order was “lawful.”

ecause a discharge is integral to the ankruptc process, Judge Pappas said that complaints under Section 727 are construed
“strictl against a person ojecting to discharge.” To invoke the court’s discretion, he said the court must find that the violation of the
order was “so serious as to require a denial of discharge,” although the trustee need not prove that the detors acted with “malicious
intent.”

Judge Pappas said that the trustee had proven after a trial that the detors had received and spent the $52,000. Indeed, he said their
corporation’s ank account held $25,000 on the date of the turnover order and $36,000 the following month.

Consequentl, Judge Pappas found that the trustee had “met his urden of showing that [the] detors willfull or intentionall refused
to oe the turnover order,” even though the detors elieved it was “improper.”

If the trustee were to e criticized, it was ecause “he was too patient with the detors,” Judge Pappas said.

Judge Pappas revoked their discharges ecause, he said, the detors “were aware of the turnover order” ut “willfull and
intentionall refused to oe it.” Denial of discharge, he said, was an “appropriate consequence.”

Opinion Link 

Jim D. Pappas

Rainsdon v. Anderson (In re Anderson), 17-8046 (Bankr. D. Idaho April 30, 2018)

Help
Center
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In the 

United States Court of Appeals 
For the Seventh Circuit 

____________________ 
No. 17‐2809 

MARILYN O. MARSHALL, 
Trustee‐Appellant, 

v. 

DENISE L. BLAKE, 
Debtor‐Appellee. 

____________________ 

Appeal from the United States Bankruptcy Court for the 
Northern District of Illinois, Eastern Division. 
No. 16‐22368 — Deborah L. Thorne, Judge. 

____________________ 

ARGUED FEBRUARY 15, 2018 — DECIDED MARCH 22, 2018 
____________________ 

Before BAUER, FLAUM, and MANION, Circuit Judges. 

FLAUM, Circuit Judge. Appellee Denise L. Blake is a below‐
median income debtor who filed for Chapter 13 bankruptcy. 
In her proposed bankruptcy plan, Blake sought to retain her 
annual earned income tax credit and a portion of her tax over‐
withholdings. Trustee Marilyn O. Marshall objected to confir‐
mation of Blake’s plan, arguing that Blake is required to turn 
over  her  entire  tax  refund  for  use  as  additional  plan  pay‐
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ments. The bankruptcy court confirmed the plan over Mar‐
shall’s objection. In doing so, it agreed with Marshall that tax 
credits are income under the Bankruptcy Code that must be 
taken  into  account when  calculating  the  debtor’s  projected 
disposable  income  for  plan  payments.  However,  the  bank‐
ruptcy court held that Blake could retain her tax refund if she 
prorated it as monthly income and offset it with reasonably 
necessary expenses to be  incurred throughout the year. The 
bankruptcy  court  certified  the  case  for direct  appeal  to  this 
court. For the reasons below, we affirm.  

I. Background 

A. Blake’s Income, Expenses, and Bankruptcy Plan 

Blake is a single mother who lives in subsidized housing 
with her three dependent children. She has worked as a secu‐
rity  officer  for more  than  six  years. As  a  low‐income wage 
earner, Blake consistently qualifies  to receive  the earned  in‐
come tax credit.  

On July 12, 2016, Blake filed for bankruptcy under Chapter 
13. According to her Form 122C‐1, Blake’s current monthly in‐
come (“CMI”) is $2,512, or $30,144 annually.1 This falls well 
below the median income in Illinois for a household of four, 
which is $86,921 annually. When calculating her monthly in‐
come on her Schedule I,2 Blake included a pro‐rata share of 

                                                 
1 CMI is the debtor’s average monthly income during the six‐month 

“look‐back” period before they filed their bankruptcy petition. The Form 
122‐C is used to determine whether a debtor’s income is above‐median or 
below‐median and which commitment period is required.  

2 Schedule I requires the debtor to report gross monthly income from 
all sources. The income listed on Schedule I is not the same as a debtor’s 
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her  anticipated  earned  income  tax  credit  for  the  following 
year in the amount of $168.50. Blake also filed a Schedule J3 
listing her ongoing monthly expenses. After subtracting pay‐
roll deductions and expenses from her monthly income, Blake 
was  left  with  $119.91  of  disposable  income  each month  to 
make plan payments to her creditors.  

On July 26, 2016, Blake filed her original Chapter 13 plan, 
which proposed monthly plan payments of $119 for thirty‐six 
months, for a total of $4,284. Her plan also included the fol‐
lowing provision:  

For each year  that  the case  is pending, Debtor 
will submit a copy of her federal income tax re‐
turn  to  the  Trustee  by  April  30  of  each  year. 
Debtor shall tender to the trustee the amount of 
any federal tax refund within 14 calendar days 
of receipt, except that Debtor shall be permitted 
to keep  the  amount of  any earned  income  tax 
credit. For tax year 2016, Debtor shall tender to 
the trustee (1/2) of any federal tax refund within 
14 days, excluding the earned income tax credit.  

On September 8, 2016, the trustee filed a motion to dismiss 
Blake’s  case  for  failing  to  correctly  list  her  income  and  ex‐
penses and failing to confirm her plan in a timely manner. A 

                                                 
CMI because (1) it includes income from sources like social security bene‐
fits, which are expressly excluded from CMI, and (2) it does not reflect an 
average of the debtor’s gross income during the six months before the pe‐
tition date. See In re Morales, 563 B.R. 867, 870, n.2 (Bankr. N.D. Ill. 2017). 

3 Schedule J requires debtors to estimate their monthly expenses for 
themselves and their dependents as of the date they file for bankruptcy.  
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week later, Blake filed an amended Schedule I to reflect a de‐
crease  in her  income due to  fewer overtime hours. She also 
filed an amended Schedule J. After these amendments, Blake’s 
monthly  disposable  income  for  plan  payments was  $74.75. 
She  proposed  a  new plan  under which  she would  pay  the 
trustee  $119  for  two  months  and  then  $74  for  forty‐eight 
months, for a total of $3,790. 

B. Trustee’s Objection and Bankruptcy Court’s Memo‐
randum Order 

On January 20, 2017, the trustee objected to confirmation 
of Blake’s plan. Specifically, the trustee argued that Blake was 
not committing all of her projected disposable income to the 
plan because she was retaining her tax refund. The trustee ar‐
gued that the entire tax refund should be turned over to the 
trustee to be used for additional plan payments. In response, 
Blake asserted that she should be allowed to keep the earned 
income tax credit because it does not count as income under 
the  Bankruptcy  Code.  The  bankruptcy  court  consolidated 
Blake’s  case  with  two  other  cases  to  consider  the  issue  of 
whether a debtor may retain some or all of a tax refund that 
includes tax credits.  

On March 16, 2017, the bankruptcy court issued a memo‐
randum order overruling the trustee’s objection. The court ex‐
plained that the portion of a tax refund attributable to over‐
withholdings is automatically included in the debtor’s income 
because it is calculated using a debtor’s gross income prior to 
tax withholding.  In addition,  the court held  that  tax  credits 
are  also  considered  income  under  the  Bankruptcy  Code. 
Thus, the court required Blake to include a prorated version 
of her annual tax credit as monthly income on her Schedule I 
(i.e., the annual tax credit divided by twelve months). At the 
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same time, however, the court allowed Blake to offset that ad‐
ditional income by adding monthly prorated versions of rea‐
sonably  necessary  expenses  to  be  incurred  throughout  the 
year on her Schedule J. In effect, this allowed Blake to retain 
some, or even all, of her  tax credit. The court stated that as 
long as the offsetting expenses were reasonably necessary, it 
would confirm Blake’s plan without requiring payment of ex‐
pected tax credits. 

C. Blake’s Amended Schedules and Bankruptcy Plan 

Pursuant  to  the  bankruptcy  court’s  order,  Blake  filed 
amended schedules on April 4, 2017. In her amended Sched‐
ule I, Blake increased her prorated earned income tax credit 
from $168.50 per month to $311 per month. In addition, Blake 
added prorated monthly  tax over‐withholdings of  $100.4  In 
her amended Schedule J, Blake added the following monthly 
prorated expenses: $132 for medical and dental expenses; $40 
for shoes and clothing for her two sons (down from $85); $104 
for new beds and furniture for her sons; and $43 for gradua‐
tion expenses for her sons (including a school trip and prom). 
Once these expenses were deducted from her income, Blake 
had $102 in disposable income each month to make plan pay‐
ments.  

Blake  then  filed an amended bankruptcy plan. Her new 
plan proposed making payments to the trustee of $119 for two 

                                                 
4  Blake  estimated  these  amounts  based  on  her  2015  tax  refund,  in 

which she received an earned income tax credit of $4,050 and tax over‐
withholdings of $2,661. However, she noted that she expected her earned 
income tax credit to be reduced in coming years due to the age and student 
status of her qualifying dependents. 
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months, $74 for seven months, and $102 for fifty‐one months, 
for a total of $5,958.5  

D. The Bankruptcy Court’s Confirmation Order 

On May 3, 2017, the bankruptcy court held a hearing on 
the confirmation of Blake’s plan. During the hearing, Blake’s 
counsel  explained  that  the  monthly  prorated  furniture  ex‐
pense was  necessary  because  Blake’s  two nineteen‐year‐old 
sons had previously been sleeping on air mattresses, their bed 
frames and mattresses are in “incredibly poor condition,” and 
they do not have any dressers. The court noted that “[i]t’s a 
pretty skinny budget overall.” The trustee again objected to 
confirmation. The court overruled the trustee’s objection, stat‐
ing:  

I think the kids are entitled to sleep on beds that 
aren’t falling apart. And I think that overall the 
budget as proposed is pretty skimpy and thin. 
So I think prorating these will be in the best in‐
terest of the estate, the best interest of the debtor 
in terms of hopefully having a plan that actually 

                                                 
5 On April 27, 2017, Blake filed another amended plan solely to add 

the following language regarding future income tax returns:  

On or before April 20th of the year following the filing of 
the case and each year thereafter, Debtor shall submit a 
copy  of  the  prior  year’s  filed  federal  tax  return  to  the 
Chapter  13  trustee.  Debtor  shall  be  permitted  to  retain 
any tax refund (including EITC) up to $4,942. Debtor shall 
tender to the Trustee the amount of any tax refund in ex‐
cess of $4,942. Payment of any tax refund (as applicable) 
to the Trustee shall be treated as additional payment into 
the plan and must be submitted with 7  (seven) days of 
receipt of such refund by the Debtor. 
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at  the  end of  the day  she  can get  a discharge. 
And, meanwhile, creditors will be getting a lit‐
tle. 

On the same day, the bankruptcy court entered an order con‐
firming Blake’s plan.  

E. Motion for Certification For Direct Appeal 

On May 16, 2017, the trustee filed a notice appealing the 
bankruptcy court’s confirmation order. At the same time, the 
trustee filed a motion to certify the order for direct appeal to 
this Court. On June 15, 2017, Blake filed her objection to the 
certification motion.  

On July 5, 2017, the bankruptcy court denied the certifica‐
tion  motion  without  prejudice.  The  bankruptcy  court  held 
that that, because more than thirty days had passed since the 
notice of appeal was filed, the matter was no longer “pend‐
ing” in the bankruptcy court, but rather in the district court. 
As a result, the bankruptcy court concluded that, under Fed‐
eral Rule of Bankruptcy Procedure 8006(b), it lacked power to 
certify the order for direct appeal. However, the bankruptcy 
court noted that if the district court remanded the case, it was 
prepared to enter an order certifying the case  for direct ap‐
peal. On July 27, 2017, the district court remanded the case to 
the bankruptcy court for further proceedings.  

On August 28, 2017, the bankruptcy court entered an or‐
der  certifying  the  case  for  direct  appeal  to  this  Court.  The 
court determined that certification was appropriate because 
there is no controlling decision from the Supreme Court or the 
Seventh Circuit as  to whether  tax credits are disposable  in‐
come under the Bankruptcy Code. We subsequently author‐
ized a direct appeal.  
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II. Discussion 

We review questions of our jurisdiction de novo. Muratoski 
v. Holder,  622  F.3d  824,  829  (7th Cir.  2010).  “We  review  the 
bankruptcy court’s conclusions of law de novo and its factual 
findings for clear error.” Stamat v. Neary, 635 F.3d 974, 979 (7th 
Cir. 2011).  

A. Jurisdiction  

As a threshold issue, Blake argues we lack jurisdiction to 
hear this direct appeal because: (1) this case does not actually 
involve  the  legal question certified  for direct appeal;  (2) the 
trustee failed to file a petition for permission to appeal as re‐
quired by Federal Rule of Appellate Procedure 5; and (3) the 
bankruptcy court lacked authority to certify the direct appeal 
because it did not do so within the time limit in Federal Rule 
of Bankruptcy Procedure 8006(f). These arguments fail. 

1. This Case Involves the Legal Question Certified for Di‐
rect Appeal 

We have  jurisdiction to hear direct appeals “if  the bank‐
ruptcy court … certif[ies] that … the judgment, order, or de‐
cree involves a question of law as to which there is no control‐
ling decision of the court of appeals for the circuit or of the 
Supreme Court of the United States … and if the court of ap‐
peals  authorizes  the  direct  appeal.”  28  U.S.C. 
§ 158(d)(2)(A)(i); see also, e.g., In re Pajian, 785 F.3d 1161, 1162 
(7th Cir. 2015). Here, the bankruptcy court certified the con‐
firmation order for direct appeal under that provision and we 
subsequently authorized the direct appeal.  

Nevertheless, Blake maintains that we lack jurisdiction to 
review the confirmation order. Blake initially argued that her 
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earned  income  tax  credit was  not  income  under  the  Bank‐
ruptcy Code, but the bankruptcy court rejected that argument 
in its March 2017 memorandum order. As a result, Blake in‐
cluded  her  earned  income  tax  credit  as  income  in  her 
amended Chapter 13 plan. Therefore, Blake argues  that, by 
the  time her plan was  confirmed  in May 2017,  this  case no 
longer  “involved”  the  legal  question  that  the  bankruptcy 
court certified for direct appeal.  

Blake’s argument fails for two reasons. First, our jurisdic‐
tion  under  § 158(d)(2)(A)  turns  on whether  the  bankruptcy 
court certified that the order involves a question of law that 
warrants  a  direct  appeal.  In  other  words,  under 
§ 158(d)(2)(A), the bankruptcy court gets to determine which 
legal questions are implicated by its own orders and whether 
those  legal  questions warrant  certification. Given  the bank‐
ruptcy court’s familiarity with its own orders, it is in the best 
position to make this determination. Here, by granting certi‐
fication,  the bankruptcy court  implicitly determined that  its 
confirmation  order  involved  the  legal  question  of  whether 
Blake’s earned income tax credit was income under the Bank‐
ruptcy Code.  

Second, to the extent we get to weigh in on whether certi‐
fication was appropriate by “authoriz[ing] the direct appeal,” 
we agree that the bankruptcy court’s order confirming Blake’s 
plan  “involves”  the  legal  question  certified.  28  U.S.C. 
§ 158(d)(2)(A). Indeed, this legal question was the basis for the 
trustee’s  objection  to  confirmation.  The  court  resolved  that 
question  in  the  trustee’s  favor and  required Blake  to  file an 
amended plan that treated her tax credit as income. Once she 
did  so,  the court  confirmed her plan  in accordance with  its 
previous  memorandum  order.  Thus,  the  order  confirming 
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Blake’s Chapter 13 plan inherently involved the legal question 
of whether her earned income tax credit is income under the 
Bankruptcy Code.6  

2. The Trustee’s Failure to File a Petition for Permission to 
Appeal Was Harmless 

Federal Rule of Appellate Procedure 57 requires a party to 
file a petition for permission to appeal in the circuit court that 
includes  the  legal question presented,  the  relief  sought,  the 
reasons why the appeal should be allowed, a copy of the order 
appealed, and a copy of the district court’s order granting per‐
mission to appeal. Fed. R. App. P. 5. We have generally said 
that  the  requirements  for  perfecting  an  appeal,  including 
those  imposed by court  rule, “are  important and should be 
complied with.” In re Turner, 574 F.3d 349, 354 (7th Cir. 2009).  

However, we have excused the failure to file a Rule 5 pe‐
tition if the party filed a timely notice of appeal and “no one 
is harmed by the failure.” Id. For example, in Turner we found 
that the trustee’s failure to file a petition for leave to appeal 
was harmless because the appellant‐trustee filed a timely no‐
tice of appeal and the bankruptcy court clerk transmitted the 

                                                 
6  Although  the  bankruptcy  court  certified  the  confirmation  order 

based on the income classification issue, it acknowledged that this Court 
“has jurisdiction over the entire certified order.” This is evident from the 
text of § 158, which gives us jurisdiction over “final judgments, orders, and 
decrees,” not just the narrow legal issue certified. 28 U.S.C. § 158(d)(2)(A), 
(a)(1). In addition, 28 U.S.C. § 1292(b), which is the equivalent of § 158(d) 
in  non‐bankruptcy  cases,  similarly  “allows  interlocutory  appeal  of  or‐
ders—not interlocutory appeal of issues.” N.Y.C. Health & Hosps. Corp. v. 
Blum, 678 F.2d 392, 396–97 (2d Cir. 1982).  

7  Rule  5  applies  to  direct  appeals  of  bankruptcy  orders  under 
§ 158(d)(2). See Fed. R. App. P. 6(c)(1).  
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certification  order  to  this  Court.  See  id.  at  351–52.  We  ex‐
plained:  

The material  that  the  bankruptcy  court  trans‐
mitted  to  this  court  contained  everything  that 
the  petition  for  review  would  have  con‐
tained ….  It  contained  information  concerning 
the  identity of  the parties and  the order being 
appealed  that  the  petition  would  have  con‐
tained, plus the reasons why this court should 
grant  leave  to  appeal–for  they were  the  same 
reasons that the trustee, in the request for certi‐
fication  that he had  filed with  the bankruptcy 
court, had presented to that court when it asked 
that court to certify the case for direct appeal to 
this court. 

Id. at 352. In addition, we noted that the appellee‐debtor did 
not  oppose  the  request  for  certification  below  in  the  bank‐
ruptcy court, and thus did not “miss[] a chance to oppose a 
formal petition for review.” Id. at 354. 

Here, as in Turner, the trustee’s failure to file a separate pe‐
tition for permission to appeal was harmless. The bankruptcy 
court clerk transmitted the necessary materials to this Court 
just ten days after the bankruptcy court issued the certifica‐
tion order, well before the deadline to file a notice of appeal 
had elapsed. As  in Turner,  these materials  contained all  the 
information that a petition for review would have contained.8 
Moreover, although Blake objected to the certification request 

                                                 
8 Specifically, the bankruptcy court clerk transmitted the order being 

appealed, the notice of appeal, the certification order, and a copy of the 
entire bankruptcy court docket. 
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in this case, she filed a brief opposing that request below in 
the bankruptcy court. Thus, like the appellant in Turner, she 
had an opportunity to challenge our jurisdiction.  

3. The Bankruptcy Court Had Authority to Certify The Di‐
rect Appeal  

Rule 8006(f) provides that a request to certify for direct ap‐
peal under § 158(d)(2)(A) “must be filed with the clerk of the 
court where the matter is pending within 60 days after the en‐
try  of  the  judgment,  order,  or  decree.”  Fed.  R.  Bankr.  P. 
8006(f)(1).  “[A]  matter  remains  pending  in  the  bankruptcy 
court for 30 days after the effective date … of the first notice 
of appeal from the judgment, order, or decree for which direct 
review is sought.” Id. 8006(b). After that, the matter is pending 
in the district court. Id. “Only the court where the matter  is 
pending … may certify a direct review on request of parties 
or on its own motion.” Id. 8006(d).  

Here, the trustee filed her notice of appeal and certification 
request in the bankruptcy court on May 16, 2017. However, 
the bankruptcy court did not issue a ruling on the request un‐
til  July  6,  2017.  At  that  point,  more  than  thirty  days  had 
elapsed since the notice of appeal was filed. As a result, the 
matter was no longer “pending” in the bankruptcy court un‐
der Rule 8006(b). Accordingly, the bankruptcy court denied 
the  certification  request  without  prejudice.  However,  the 
bankruptcy court indicated its intention to grant the certifica‐
tion motion  if  the district court remanded for  that purpose. 
The district court subsequently remanded the matter back to 
the bankruptcy court, which then entered the certification or‐
der  on August  28,  2017.  Blake  argues  that  this was  an  im‐
proper end‐run around Rule 8006’s “crystal‐clear” thirty‐day 
deadline. 
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Blake’s  argument  is  unpersuasive.  Rule  8008  explicitly 
states that, “[i]f a party files a timely motion in the bankruptcy 
court for relief that the court lacks authority to grant because 
of an appeal that has been docketed and is pending, the bank‐
ruptcy court may … state that the court would grant the mo‐
tion if the court where the appeal is pending remands for that 
purpose.” Fed. R. Bankr. P. 8008(a)(3). If the bankruptcy court 
so  indicates,  “the  district  court … may  remand  for  further 
proceedings.” Id. 8008(c). That is exactly what happened here. 
This  result promotes  the purpose of Rule  8006, which  is  to 
“give  the  bankruptcy  judge, who will  be  familiar with  the 
matter being appealed, an opportunity to decide whether cer‐
tification for direct review is appropriate.” Fed. R. Bankr. P. 
8006 advisory committee’s note to 2014 amendments.  

For all these reasons, we have jurisdiction to hear the di‐
rect appeal.  

B. Tax Credits Are Income Under the Bankruptcy Code 

If  the  trustee  objects  to  confirmation  of  the  bankruptcy 
plan,  the court may not approve the plan unless  the debtor 
pays all of their “projected disposable income” into the plan 
during  the  applicable  commitment  period.9  11  U.S.C. 
§ 1325(b)(1). The Code defines “disposable income” as:  

current monthly income received by the debtor 
(other than child support payments, foster care 
payments, or disability payments for a depend‐
ent  child made  in  accordance with  applicable 

                                                 
9 Because Blake is a below‐median income debtor, her applicable com‐

mitment period is three years. 11 U.S.C. § 1325(b)(4)(A). However, under 
Blake’s plan, she will pay all of her projected disposable income into the 
plan for five years—a longer commitment period than required.  
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nonbankruptcy  law  to  the  extent  reasonably 
necessary  to  be  expended  for  such  child)  less 
amounts  reasonably  necessary  to  be  ex‐
pended … for the maintenance or support of the 
debtor or a dependent of the debtor …. 

Id. § 1325(b)(2).  

In  turn,  the Code defines  “current monthly  income”  as 
“the average monthly income from all sources that the debtor 
receives … without regard to whether such income is taxable 
income” in the six‐month period before the bankruptcy peti‐
tion was filed. Id. § 101(10A)(A). CMI “includes any amount 
paid by any entity other than the debtor … on a regular basis 
for the household expenses of the debtor or the debtor’s de‐
pendents.” Id.  

Bankruptcy courts in this Circuit agree that tax credits are 
income under the Bankruptcy Code. See In re Morales, 563 B.R. 
867, 872 (Bankr. N.D. Ill. 2017); In re Forbish, 414 B.R. 400, 403 
(Bankr. N.D. Ill. 2009); In re Royal, 397 B.R. 88, 94 (Bankr. N.D. 
Ill. 2008). These courts have reasoned that the statutory defi‐
nition of CMI, which has only a few enumerated exceptions, 
is broad enough to encompass tax credits. Moreover, the stat‐
ute specifically excludes other sources of revenue—for exam‐
ple, social security benefits and payments  to victims of war 
crimes—but not tax credits. See 11 U.S.C. § 101(10A)(B). This 
suggests that Congress intended for tax credits to be included 
in the income calculation. See Smith v. Zachary, 255 F.3d 446, 
451 (7th Cir. 2001) (“The general rule of statutory construction 
is that the enumeration of specific exclusions from the opera‐
tion of a statute is an indication that the statute should apply 
to all cases not specifically excluded.” (quoting 2A Sutherland 
Statutory Construction § 47.23)); Royal, 397 B.R. at 94 (“Earned 
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income tax credits were not specifically excluded, which is an 
indication that they are meant to be included.”).  

Moreover,  the earned  income  tax credit statute provides 
that  the credit “shall not be  treated as  income”  for  the pur‐
poses of several other federal statutes that provide public as‐
sistance benefits. 26 U.S.C. § 32(l). However, when Congress 
passed the Bankruptcy Abuse Prevention and Consumer Pro‐
tection Act  (“BAPCPA”)  in  2005,  it  “fail[ed]  to  amend  the 
earned income tax credit statute to exclude the credit from the 
definition of current monthly income.” Royal, 397 B.R. at 94. 
“The implication is that … Congress intended for [the earned 
income tax credit] to be included in the calculation of income.” 
Id. For all these reasons, tax credits must be included in CMI 
when calculating disposable income.10  

C. Below‐Median  Income Debtors May  Prorate  Their 
Annual  Income  Tax  Refund  And  Associated  Ex‐
penses  

Just  because  tax  credits  are  included  in CMI,  however, 
does not mean the debtor must pay the entire tax credit to the 
trustee  as  disposable  income. After  all,  disposable  income 

                                                 
10 The bankruptcy court correctly noted  that, unlike  tax credits,  tax 

over‐withholdings do not represent additional income that must be used 
for plan payments. This is because CMI is calculated from a debtor’s gross 
income prior to tax withholdings. Forbish, 414 B.R. at 403 (“CMI is in es‐
sence  pre‐tax  gross  income.”).  As  a  result,  CMI  “already  includes  a 
debtor’s wages withheld for taxes, and if a debtor has used his CMI (as he 
must) in coming up with his plan payments, there should be no need to 
require him to add in his tax refunds.” Id.; see also Morales, 563 B.R. at 872 
(“If debtors account for their expected income and tax expense correctly 
at the time of confirmation, tax refunds need not be paid as additional plan 
payments.”).  
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equals CMI minus the “amounts reasonably necessary to be 
expended … for the maintenance or support of the debtor or 
a dependent of the debtor.” 11 U.S.C. § 1325(b)(2). That brings 
us to the real issue in this case: how debtors should account 
for their annual tax refund when calculating their projected 
disposable income.  

The  trustee  argues  that  income  tax  refunds  should  be 
turned over to the trustee to make additional plan payments. 
To the extent a debtor wants to retain some or all of the tax 
refund  for  reasonably necessary  expenses,  the debtor must 
move to modify the plan under 11 U.S.C. § 1329. 

However, several bankruptcy courts  in  this Circuit have 
adopted a different practice. See, e.g., Morales, 563 B.R. at 872–
73; In re Gibson, 564 B.R. 608, 610–11 (Bankr. N.D. Ill. 2017). In 
these  cases, bankruptcy  courts have allowed below‐median 
income debtors like Blake to account for their annual tax re‐
fund before their plan is confirmed. Under this approach, the 
debtor prorates her annual tax refund (i.e., divides the annual 
tax refund by twelve) and adds the resulting amount to her 
CMI. Then,  the debtor prorates  future expenses  that  the re‐
fund will be spent on over that twelve‐month period, thus po‐
tentially offsetting the tax refund income as long as her addi‐
tional expenses are reasonably necessary.11 

                                                 
11 Although the bankruptcy court gave below‐median income debtors 

the option to prorate the income and expenses related to their tax return, 
it did not require them to do so. The court made clear in its certification 
order that it “would not force debtors to prorate their tax‐refund related 
income and expenses if the trustee did not object to another form of treat‐
ment in the plan and the parties were in agreement.”  
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The bankruptcy court here adopted this practice for a cou‐
ple reasons. First,  the court wanted  to alleviate  the burdens 
that the motion‐to‐modify process imposes on trustees, debt‐
ors’ counsel, and the court.12 Second, the court sought to pro‐
mote  consistency  across  trustees who  often  have  different 
practices as to whether a debtor may retain a portion of their 
tax refund.13  

The trustee argues that this approach is inconsistent with 
§ 1325(b) of the Bankruptcy Code and the Supreme Court’s in‐
terpretation of “projected disposable income” in Hamilton v. 
Lanning, 560 U.S. 505 (2010). The trustee also argues that this 
practice results in plans that are not feasible, accurate, or pro‐
posed in good faith as required by § 1325(a). Finally, the trus‐
tee contends that this procedure frustrates the legislative pur‐
poses of Chapter 13. We disagree. 

                                                 
12 The court explained that below‐median income debtors often pro‐

pose plans with “extremely  tight” budgets  that do not  consider all  ex‐
penses to be incurred during the commitment period. As a result, when 
these debtors receive their tax refunds, they move to modify their plans so 
they can use that money for necessary expenses. In fact, the court noted 
that, of the 554 motions to modify it received between January 1, 2016 and 
February 14, 2017, approximately 24% requested retention of tax refunds. 
Not surprisingly, then, the number of motions to modify increases signif‐
icantly  around  tax  season. According  to  the  bankruptcy  court,  the  top 
three reasons for debtors wishing to keep their refunds were car repairs, 
household expenses, and medical/dental expenses, and the court granted 
the vast majority of those motions (only 2% were denied). 

13 For example, the trustee in this case requires that debtors turn over 
the entire  tax refund, but  two other  trustees  in  the Northern District of 
Illinois allow debtors to keep $2,000 of their tax refunds and do not try to 
recover tax credits from low‐income debtors. 
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1. The  Bankruptcy  Court’s Holding  Is  Consistent With 
§ 1325(b)  and  the  Supreme Court’s  Interpretation Of 
“Projected Disposable Income”  

Because the trustee objected to the confirmation of Blake’s 
plan, the court could only confirm the plan if it “provide[d] 
that all of the debtor’s projected disposable income to be received 
in  the  applicable  commitment period … will be  applied  to 
make payments  to unsecured creditors under  the plan.” 11 
U.S.C. § 1325(b)(1)(B) (emphasis added). As explained supra, 
“disposable income” equals CMI minus reasonably necessary 
expenses. Id. § 1325(b)(2). However, the Code does not tell us 
how to calculate projected disposable income. 

In Lanning, the Supreme Court adopted a “forward‐look‐
ing  approach”  to  the  question.  506 U.S.  at  509.  There,  the 
debtor had received a one‐time buyout from her former em‐
ployer during the six month‐period before she filed for bank‐
ruptcy, which greatly inflated her CMI calculation. Id. at 511. 
The  debtor’s  plan  proposed monthly  payments  that were 
more in line with her actual income and ability to pay going 
forward. Id. The trustee objected, arguing that the proper way 
to calculate projected disposable income was to simply mul‐
tiply the debtor’s past average monthly income by the num‐
ber of months  in the commitment period. Id. at 511–13. The 
Court acknowledged that this “mechanical approach” is ap‐
propriate “in most cases.” Id. at 513. However, it agreed with 
the  debtor  that,  “in  exceptional  cases,  where  significant 
changes  in a debtor’s  financial circumstances are known or 
virtually certain, a bankruptcy court has discretion  to make 
an appropriate adjustment.” Id.  

The Lanning Court provided several reasons for this flexi‐
ble approach. First, the Court relied on “the ordinary meaning 



636

2018 SOUTHEAST BANKRUPTCY WORKSHOP

No. 17‐2809  19 

of the term ‘projected.’” Id. at 513. The Court explained that, 
“[w]hile a projection  takes past events  into account, adjust‐
ments are often made based on other factors that may affect 
the  final outcome.”  Id.  at  514. Second,  the Court  examined 
how the term “projected” is used in other federal statutes, and 
found that “Congress rarely has used it to mean simple mul‐
tiplication.”  Id. Third,  the Court  reasoned  that,  if Congress 
wanted “to mandate simple multiplication,” it could have just 
used the word “multiplied” as it did elsewhere in the Bank‐
ruptcy  Code.  Id.  at  514–15  (citing  11  U.S.C.  §§  704(b)(2), 
707(b)(2),  707(b)(6),  (7)(A),  1325(b)(3)).  Finally,  the  Court 
noted  that,  prior  to  BAPCPA,  courts multiplied  a  debtor’s 
CMI by the number of months in the commitment period “as 
the first step,” but “also had discretion to account for known 
or virtually certain changes in the debtor’s income.” Id. at 515, 
517  (“[P]re‐BAPCPA bankruptcy practice reflected a widely 
acknowledged  and well‐documented view  that  courts may 
take into account known or virtually certain changes to debt‐
ors’  income  or  expenses  when  projecting  disposable  in‐
come.”). The Court found this pre‐BAPCPA bankruptcy prac‐
tice “telling” because  courts “will not  read  the Bankruptcy 
Code to erode past bankruptcy practice absent a clear indica‐
tion  that  Congress  intended  such  a  departure.”  Id.  at  517 
(quoting Travelers Cas. & Sur. Co. of America v. Pac. Gas & Elec. 
Co., 549 U.S. 443, 454  (2008)). “Congress did not amend  the 
term ‘projected disposable income’ when it passed BAPCPA 
in 2005,” and thus did not clearly indicate a departure from 
this historical practice. Id.  

The Lanning Court also found that the trustee’s mechanical 
approach “clashe[d]  repeatedly with  the  terms of 11 U.S.C. 
§ 1325.”  Id.  For  instance,  § 1325(b)(1)(B)  states  that  a  bank‐
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ruptcy court may overrule a trustee’s objection to confirma‐
tion of a plan if “the plan provides that all of the debtor’s pro‐
jected disposable income to be received in the applicable commit‐
ment  period” will  be  used  to make  payments  to  unsecured 
creditors. 11 U.S.C. § 1325(b)(1)(B) (emphasis added). This ad‐
ditional  language “strongly  favors  the  forward  looking ap‐
proach.” Lanning, 560 U.S. at 517. In addition, “§ 1325(b)(1) di‐
rects courts to determine projected disposable income ‘as of 
the effective date of the plan,’ which is the date on which the 
plan is confirmed.” Id. at 518 (quoting 11 U.S.C. § 1325(b)(1)). 
The Court explained: “Had Congress intended for projected 
disposable income to be nothing more than a multiple of dis‐
posable income in all cases, we see no reason why Congress 
would not have required courts to determine that value as of 
the filing date of the plan.” Id. Therefore, this language is also 
“more consistent with the view that Congress expected courts 
to consider postfiling information about the debtor’s financial 
circumstances.” Id.  

As  a practical matter,  the  Lanning Court noted  that  the 
trustee’s approach “would produce senseless results” in cases 
where  “a  debtor’s  disposable  income  during  the  6‐month 
look‐back period is either substantially lower or higher than 
the debtor’s disposable income during the plan period.” Id. at 
520. If a debtor’s income is unusually high during the  look‐
back period,  the debtor will not be able  to make plan pay‐
ments and  thus will be denied Chapter 13 protection.  Id. at 
520–21. Conversely,  if  the debtor’s  income  is unusually  low 
during  the  look‐back  period,  “the  mechanical  approach 
would deny creditors payments that the debtor could easily 
make.” Id. at 520. For all these reasons, the Court ultimately 
held that, “when a bankruptcy court calculates a debtor’s pro‐
jected disposable income, the court may account for changes 
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in the debtor’s income or expenses that are known or virtually 
certain at the time of confirmation.” Id. at 524. 

The  trustee points out  that Blake  is a below‐median  in‐
come debtor, whereas  the debtor  in Lanning was an above‐
median income debtor. Although the Bankruptcy Code treats 
these two kinds of debtors differently in at least one respect,14 
the trustee fails to explain why Lanning’s holding would not 
apply equally to below‐median income debtors. As the trus‐
tee herself acknowledges, this case is similar to Lanning in that 
Blake’s CMI during the six‐month  look‐back period did not 
accurately represent her post‐confirmation income. Thus, the 
Lanning Court’s reasoning applies with equal force to below‐
median income debtors.  

Here, the bankruptcy court properly followed Lanning to 
calculate  Blake’s  projected  disposable  income.  Although 
Blake did not receive a tax refund during her six‐month look‐
back period, it is virtually certain that she will be entitled to 
an earned income tax credit each year during her commitment 
period. The earned  income  tax credit statute provides a  re‐
fundable credit as a percentage of every dollar earned, and 
the percentage received depends on the number of qualifying 

                                                 
14 “[T]he disposable income calculation under § 1325(b)(2) for below‐

median  debtors  differs  slightly  from  the  calculation  for  above‐median 
debtors.”  In  re  Brooks,  784  F.3d  380,  384  n.3  (7th Cir.  2015).  BAPCPA 
adopted the standardized means test for above‐median debtors. Id. at 385. 
Under  that  test, many  of  an  above‐median  income  debtor’s major  ex‐
penses, such as housing, utilities, food, and transportation are based upon 
IRS standards. See Ransom v. FIA Card Servs., N.A., 562 U.S. 61, 66 & n.2 
(2011). In contrast, below‐median income debtors “must prove on a case‐
by‐case basis that each claimed expense is reasonably necessary.” Id. at 71 
n.5. 
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children. See 26 U.S.C. § 32. Due to her income level, Blake is 
virtually certain to receive the earned income tax credit each 
year. As a result, her CMI during the look‐back period under‐
stated her actual disposable income during the plan period. 
Accordingly, the bankruptcy court had discretion to consider 
the  tax credit when calculating Blake’s projected disposable 
income. Other bankruptcy courts in this Circuit have reached 
the same conclusion. See, e.g., Morales, 563 B.R. at 871 (holding 
that debtor’s future receipt of earned income credit, child tax 
credit, and educational credit should be included when calcu‐
lating projected disposable income); In re Gibson, 564 B.R. at 
611–12  (same).  Indeed,  this  is  exactly  the  kind  of  forward‐
looking approach  that  the Supreme Court endorsed  in Lan‐
ning. 

The trustee argues that this calculation of Blake’s projected 
disposable income is “illusory” and “divorced from reality.” 
Of course, it is possible that Blake’s tax refund income might 
vary  during  the  commitment  period.  For  example,  Blake 
might have another qualifying child, which would  increase 
her  earned  income  tax  credit. Alternatively, her  earned  in‐
come  tax credit might decrease due  to  the age and  student 
status of her dependents. However, § 1325(b) does not require 
a debtor to pay all possible or actual future disposable income 
to the trustee. See In re Gibson, 564 B.R. at 612. Rather,  it re‐
quires the debtor to commit all “projected disposable income.” 
11 U.S.C.  § 1325(b)(1)(B)  (emphasis  added). Given  the  for‐
ward‐looking nature of  this analysis,  there  is always a  risk 
that the debtor’s projected disposable income will not match 
up perfectly with  the debtor’s actual disposable  income. To 
arrive  at  a  reasonably  accurate  estimate,  Lanning  instructs 
courts  to  look  to  historical  practice  and  then make  adjust‐
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ments based on known or virtually  certain  information  re‐
garding  the  debtor’s  income  or  expenses. Here,  the  bank‐
ruptcy court followed that guidance. This projected income is 
no more “illusory” or “divorced  from  reality”  than Blake’s 
earned  income  from her  regular  employment, which  could 
also change during the commitment period. Moreover, in the 
event  Blake’s  earned  income  tax  credit  increases  in  future 
years, her plan  requires her  to  turn over  to  the  trustee any 
portion of her tax refund that exceeds the amount already in‐
cluded in her projected disposable income. 

Next,  the  trustee argues  that, “because  the  funds are re‐
ceived annually and not on a monthly basis,” prorating  the 
annual tax refund in this way artificially inflates the debtor’s 
income. However, the Code’s definition of “current monthly 
income” is not limited to income that is received on a monthly 
basis.15 Rather, the Code defines CMI as “the average monthly 
income from all sources that the debtor receives” during the 
six‐month look‐back period.16 11 U.S.C. § 101(10A) (emphasis 
added). This language requires debtors to average (i.e., pro‐
rate) all of their income—regardless of how regularly it is re‐
ceived.  See  Gibson,  564  B.R.  at  610  (“CMI  includes  all  in‐
come …, whether received weekly, monthly, annually, or on 

                                                 
15 Indeed, if it were, an annual tax refund would not even be included 

in CMI. Accordingly, this argument is in tension with the trustee’s argu‐
ment that an annual tax refund must be included in CMI. 

16 Again, although Blake did not receive her tax refund within the six‐
month  look‐back period, the Supreme Court made clear  in Lanning that 
courts may consider changes in the debtor’s income and expenses that are 
known or virtually certain to occur during the applicable commitment pe‐
riod, even if they differ from income or expenses during the look‐back pe‐
riod. 



AMERICAN BANKRUPTCY INSTITUTE

641

24  No. 17‐2809 

an  irregular basis.”). The bankruptcy  forms and  instruction 
manual similarly tell debtors to prorate any income that is not 
received on a monthly basis. See Morales, 563 B.R. at 873 (citing 
Official Form 106I and Instructions: Bankruptcy Forms for In‐
dividuals 26 (Rev. Apr. 2016)).17 In addition, CMI is defined to 
“include[]  any  amount  paid  by  any  entity  other  than  the 
debtor … on a regular basis for the household expenses of the 
debtor or  the debtor’s dependents.” 11 U.S.C. § 101(10A)(B) 
(emphasis added). As the trustee acknowledges, tax refunds 
from the IRS meet this definition because they are paid on a 
regular basis (annually) for household expenses. For all these 
reasons, Blake’s  income  tax  refund qualifies as  income  that 
must be  included  in CMI even  though  it  is not  received  in 
monthly  installments,  but  rather  as  an  annual  lump  sum. 
Thus, the court correctly allowed Blake to include a prorated 
version of her annual tax refund in her CMI when calculating 
her projected disposable income.  

The trustee’s real complaint is not that the court allowed 
Blake to prorate her annual tax refund as monthly income. Af‐
ter all, the trustee wants to use that additional income for plan 
payments. Rather, the trustee objects to the court’s approach 
because  it allows Blake to deduct reasonable expenses, thus 
potentially negating the amount that could otherwise be used 
to make plan payments.  

But the statutory language and the Lanning decision sup‐
port the bankruptcy court’s approach on the other side of the 
ledger as well. To calculate disposable  income, “Chapter 13 
                                                 

17 The trustee argues that, “[w]here the language of the Code is at odds 
with the form,” the statute prevails. However, in this case, the statutory 
text and  the official  forms do not conflict. To  the contrary, both require 
proration. Thus, we need not choose between them.  
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utilizes  a multi‐part  equation,  containing  both  an  income 
component and an expense component.” In re Brooks, 784 F.3d 
380, 383  (7th Cir. 2015). Specifically, a debtor must subtract 
from her CMI “amounts reasonably necessary to be expended 
… for the maintenance or support of the debtor or a depend‐
ent  of  the  debtor.”  11 U.S.C.  § 1325(b)(2).  Thus,  the  bank‐
ruptcy  court  properly  allowed  Blake  to  deduct  reasonably 
necessary expenses  from her  income  tax  refund.  Indeed, as 
another bankruptcy court in this Circuit noted, “the trustee’s 
approach eliminates entirely the ‘expenses’ component from 
the statutory formula for plan payments … when the income 
is  received  annually.” Morales,  563 B.R.  at  873.  If Blake  ex‐
pected  to  receive  this  additional  income  in  the  form  of  bi‐
weekly  wages,  rather  than  an  annual  tax  refund,  no  one 
would question her ability to deduct reasonably necessary ex‐
penses from it when calculating her projected disposable in‐
come. See id. at 874. The trustee provides no persuasive reason 
to treat the income differently simply because she receives it 
in the form of a tax refund once a year.  

Moreover, because we are dealing with projected disposa‐
ble  income, Lanning gives bankruptcy  courts discretion  “in 
unusual  cases”  to  “go  further  and  take  into  account  other 
known or virtually certain information about the debtor’s fu‐
ture  income or  expenses.” 560 U.S. at 519  (emphasis added). 
The bankruptcy court  in  this case noted  that below‐median 
income  debtors  like  Blake  have  “extremely  tight”  budgets 
that  “do  not  consider  all  the  commonly  incurred  expenses 
during the applicable commitment period.” As a result, these 
debtors often rely on their annual tax refund as “a poor per‐
son’s savings account.” In other words, the court determined 
that Blake’s expenses during the look‐back period did not ac‐
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curately reflect all of the expenses that she would actually in‐
cur during the commitment period. Thus, the court properly 
exercised  its discretion to allow Blake to prorate reasonably 
necessary  expenses  that would be  incurred  throughout  the 
year.18  

The trustee does not argue that Blake’s prorated expenses 
were not reasonably necessary. Instead, she argues that they 
“do not actually exist at the time the schedules are filed,” and 
debtors “cannot demonstrate that they will actually spend the 
refunds on that expense.” She asserts that Blake must provide 
evidence “demonstrating a historical practice of spending her 
refund on these exact same expenses every year.”  

These arguments  fail  for  two  reasons. First, § 1325(b)(2) 
says  nothing  of  “actual”  expenses;  it  merely  describes 
“amounts  reasonably  necessary  to  be  expended  …  for  the 
maintenance or support of the debtor or a dependent of the 
debtor.”  11 U.S.C.  § 1325(b)(2)  (emphasis  added). Notably, 
several other provisions of the Bankruptcy Code use the word 
“actual”  when  describing  expenses.  See,  e.g.,  11  U.S.C.  §§ 
330(a)(1)(B)  (allowing  a  court  to  award  the  trustee  “reim‐
bursement for actual, necessary expenses”), 1329(a)(4) (allow‐
ing for modification of the plan after confirmation to reduce 
payments “by the actual amount expended by the debtor to 
purchase health insurance”). Accordingly, we must presume 

                                                 
18 Other bankruptcy courts in this Circuit have done the same. For ex‐

ample, in Royal, the court noted that the debtor had an “extremely tight” 
budget and “strongly suspect[ed] that [the debtor] defer[red] certain ex‐
penses, those that [could] wait until she receive[d] her yearly earned in‐
come tax credit.” 397 B.R. at 100. Preferring “to make decisions that [were] 
grounded in reality,” that court allowed the debtor to file an amended ex‐
pense schedule to offset the additional income in her tax refund. Id. 
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Congress acted  intentionally by omitting  the word “actual” 
when describing the kinds of expenses that debtors may de‐
duct  from  their CMI when calculating projected disposable 
income. See BFP v. Resolution Tr. Corp., 511 U.S. 531, 537 (1994) 
(“[I]t is generally presumed that Congress acts intentionally 
and purposely when  it  includes particular  language  in one 
section  of  a  statute but  omits  it  in  another.”)  (alteration  in 
original) (quoting Chicago v. Envtl. Def. Fund, 511 U.S. 328, 338 
(1994))).  

Second, the trustee’s argument  is  just another version of 
the rigid mechanical approach the Supreme Court rejected in 
Lanning. Historical practice  is not dispositive  in every case. 
Thus, the word “projected” implies more than merely multi‐
plying past expenses by  the amount of  time  in  the commit‐
ment period. See Lanning, 560 U.S. at 514 (“While a projection 
takes past events  into account, adjustments are often made 
based on other factors that may affect the final outcome.”); In 
re Kibbe, 361 B.R. 302, 312 n.9 (B.A.P. 1st Cir. 2007) (“The word 
‘multiplied’ is quite different from the word ‘projected.’ The 
former requires only mathematical acumen; the latter, math‐
ematic  acumen  adjusted  by  deliberation  and  discretion.”). 
Here, consistent with Lanning and the text of § 1325(b)(2), the 
court made adjustments  to Blake’s projected disposable  in‐
come  based  on  known  or  virtually  certain  future  expenses 
(e.g., her  sons’ high  school graduation  expenses)  that were 
reasonably necessary.  

2. The  Bankruptcy  Court’s Holding  Is  Consistent With 
The Good Faith Requirement Under § 1325(a)(3) 

Next, the trustee argues that, if debtors are allowed to pro‐
rate in this manner to comply with § 1325(b), their schedules 
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and plans will not comply with the good faith requirement in 
§ 1325(a). 

Before  the  court  may  confirm  a  bankruptcy  plan,  the 
debtor must  also  show  the  requirements  in  § 1325(a)  have 
been met. Section 1325(a)(3)  requires  that  the plan be “pro‐
posed  in good faith.” 11 U.S.C. § 1325(a)(3). “In considering 
whether  a plan  is  filed  in good  faith,  the  court  asks of  the 
debtor: ‘Is he really trying to pay the creditors to the reasona‐
ble limit of his ability or is he trying to thwart them?’” In re 
Smith, 286 F.3d 461, 466 (7th Cir. 2002) (quoting In re Schaitz, 
913 F.2d 452, 453 (7th Cir. 1990)). “At base, this inquiry often 
comes down to a question of whether the filing is fundamen‐
tally unfair.” Id. (quoting In re Love, 957 F.2d 1350, 1357 (7th 
Cir. 1992)). “Whether a plan or petition is filed in good faith 
is a question of fact based on the totality of the circumstances 
surrounding the proposed plan.” Id. Because “[a] bankruptcy 
court’s determination that a plan was filed in good faith is a 
factual finding,” we will only reverse “if the court’s finding 
was clearly erroneous.” Id. at 465.  

The trustee argues that when courts prorate the annual tax 
refund  and  associated  expenses  on  a  monthly  basis,  the 
debtor’s expense schedule is “subject to manipulation” in vi‐
olation of the good faith requirement. The trustee questions 
the accuracy of Blake’s projected expenses in this case, espe‐
cially because  she  filed an amended expense  schedule  four 
times.  

By confirming Blake’s plan, the bankruptcy court implic‐
itly found, based on the totality of the circumstances, that her 
plan was proposed in good faith. Moreover, the trustee never 
objected  to  confirmation  of Blake’s plan  in  the  bankruptcy 
court on  the ground  that  it was proposed  in bad  faith, and 
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does not point to anything in the record on appeal to suggest 
that Blake was trying to thwart her creditors.  

True,  Blake  amended  her  expense  schedule  multiple 
times. However,  Bankruptcy Rule  1009  allows  a  debtor  to 
amend her schedules “as a matter of course at any time before 
the case is closed.” Fed. R. Bankr. P. 1009(a). This “precludes 
an inquiry into the Debtor’s good faith” based solely on the 
filing of amended schedules.  In  re Padula, 542 B.R. 753, 760 
(Bankr. E.D. Va. 2015), aff’d, 651 F. App’x 228 (4th Cir. 2016).  

Moreover,  the  “nature  and  timing”  of  Blake’s  amend‐
ments do not suggest bad faith. Cf. In re Powers, 554 B.R. 41, 
57  (Bankr. N.D.N.Y.  2016). When  Blake  first  amended  her 
Schedule J in September 2016, she reduced the amount of her 
monthly  expense  for  shoes  and  clothing  from  $200  to  $85. 
When Blake next amended her Schedule J in December 2016, 
she reduced her monthly expense for food and housekeeping 
from $500 to $400 and her monthly expense for personal care 
from $40  to $35. By making  these reductions  in her budget, 
Blake completely offset the increase in her monthly rent. As a 
result, the amount of disposable monthly income available to 
make plan payments  to her  creditors  remained  exactly  the 
same. In April 2017, Blake amended her Schedule J again be‐
cause the bankruptcy court told her to do so in its March 2017 
order. In that amendment, Blake added monthly expenses for 
furniture, medical and dental, as well as graduation expenses. 
However, she reduced the amount to be spent on clothing and 
shoes. Similarly, when Blake amended her expense schedule 
again in May 2017 to add an expense for car repairs, she pro‐
portionately  reduced her monthly  furniture expense. These 
amendments do not suggest that Blake was trying to “thwart” 
her creditors. Smith, 286 F.3d at 466. To  the contrary, Blake 
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repeatedly  reduced her own  spending  so  that her creditors 
would not take a hit. If anything, these amendments evince a 
good faith attempt to pay her creditors to the reasonable limit 
of her ability. Furthermore, the nature of Blake’s expenses dis‐
tinguish this case from the other cases that the trustee relies 
on. See, e.g, In re McNichols, 254 B.R. 422, 431 (Bankr. N.D. Ill. 
2000)  (concluding  that debtor’s plan did not meet  the good 
faith  requirement because  she  testified  that her  spouse  still 
spent $720 for manicures and $1,680 for a housekeeper, which 
showed that “the Debtor continues to live an opulent lifestyle 
while paying  a  relatively  small dividend  to  her unsecured 
creditors”).  

The trustee argues that Blake’s prior bankruptcy case also 
demonstrates a lack of good faith. Blake filed a previous bank‐
ruptcy case that was dismissed within one year of the filing of 
this matter due to Blake’s failure to make plan payments. As 
a  result,  this  case was presumed  to have been  filed  in bad 
faith. 11 U.S.C. § 362(c)(3)(C). To rebut this presumption and 
extend  the  automatic  bankruptcy  stay  at  the  outset  of  this 
case, Blake had  to provide “clear and convincing evidence” 
that  this case was  filed  in good  faith.  Id. To  that end, Blake 
submitted a declaration stating that she had suffered a loss in 
income because one of her children was no longer receiving 
social security benefits. Blake also agreed  to go on “payroll 
control”—i.e.,  her monthly  payments  to  the  trustee would 
come directly  from her  employer—to  facilitate making her 
plan payments. There were no objections to Blake’s motion to 
extend the automatic stay, and the bankruptcy court granted 
it. Thus, the bankruptcy court implicitly found that the instant 
case was not filed in bad faith.  
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Finally, the trustee argues that the bankruptcy court was 
required to hold an evidentiary hearing so the trustee could 
cross‐examine  Blake  about  the  accuracy  of  her  expenses. 
However,  “[n]othing  in  the  statutes  or  case  law  requires  a 
hearing every time the issue of good faith is raised in a Chap‐
ter 13 proceeding. The bankruptcy court, exercising its sound 
discretion,  is in the best position to determine when an evi‐
dentiary  hearing  on  the  issue  of  good  faith  is  necessary.” 
Noreen v. Slattengren, 974 F.2d 75, 76  (8th Cir. 1992). We ac‐
cordingly defer  to  the bankruptcy court’s  judgment  that an 
evidentiary hearing was not necessary. 

3. The  Bankruptcy  Court’s Holding  Is  Consistent With 
The Feasibility Requirement in § 1325(a)(6) 

In addition  to satisfying  the good  faith requirement,  the 
debtor’s plan must be feasible. See 11 U.S.C. § 1325(a)(6) (re‐
quiring that the debtor “be able to make all payments under 
the plan and to comply with the plan”). “To be feasible, the 
plan must have a reasonable  likelihood of success as deter‐
mined by  the particular  circumstances  of  the plan  and  the 
case.”  In  re Olson,  553 B.R.  343,  348  (Bankr. N.D.  Ill.  2016). 
“While  the  feasibility  requirement  is not  rigorous,  the plan 
proponent must, at minimum, demonstrate that the Debtor’s 
income exceeds expenses by an amount sufficient to make the 
payments  proposed  by  the  plan.” Id.  (quoting  In  re  Ber‐
nardes, 267 B.R. 690, 695 (Bankr. D.N.J. 2001)). “Because the is‐
sue of feasibility is one of fact, the determination by the bank‐
ruptcy  court  will  not  be  disturbed  unless  the  decision  is 
clearly erroneous.” 6 Norton Bankr. L. & Prac. 3d § 112:28.  

The trustee argues that, because debtors only receive their 
tax  refund once a year as a  lump sum, and not  in monthly 
installments,  debtors will  not  have  sufficient  cash  flow  to 
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make  their monthly plan payments. As a result,  the  trustee 
claims that prorating the debtor’s annual tax refund and as‐
sociated expenses  in  this way will necessary result  in plans 
that are not feasible.  

This argument fails for two reasons. First, feasibility turns 
on the “particular circumstances of the plan and the case.” Ol‐
son, 553 B.R. at 348. As a result, per se rules are not appropri‐
ate in this context. See Blackshear, 531 B.R. at 719 (“The deter‐
mination of feasibility must be done on a case by case basis 
and is not subject to per se rules.” (quoting 8 Collier on Bank‐
ruptcy ¶ 1325.07[1] p. 1325–49)). Here, by confirming Blake’s 
plan, the bankruptcy court implicitly found that Blake would 
be able to make her payments under the plan, and the trustee 
points  to no reason  to  think otherwise. See  id.  (holding  that 
bankruptcy court’s “implicit conclusion that the plan is feasi‐
ble” would not be disturbed on appeal to district court).  

Second, even if per se rules were appropriate, bankruptcy 
courts have rejected the trustee’s argument that prorating an 
annual tax refund and associated expenses will automatically 
render plans unfeasible. See, e.g., Morales, 563 B.R. at 874; Gib‐
son, 564 B.R. at 612. “If the debtor has reasonable expenses that 
offset the tax credits, her plan payment will not increase.” Mo‐
rales, 563 B.R. at 874. And  if expenses do not offset  the  tax 
credits,  such  that  the  plan  payment  does  increase,  “[t]he 
debtor is free to adjust the timing of payment for expenses so 
that he can make … plan payments on time.” Gibson, 564 B.R. 
at 612. The debtor can accomplish this “either by saving the 
amounts received from the tax credits and using them to pay 
expenses during the year, or by delaying paying bills and de‐
ferring purchases until she received the tax credits.” Morales, 
563 B.R. at 874.  
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Thus,  the  bankruptcy  court’s  approach  does  not make 
debtor’s plans less feasible. If anything, this approach makes 
the  debtor’s  plan more  feasible  because  it  gives  the  debtor 
more flexibility in their budget to account for additional ex‐
penses  throughout  the year. See  id. at 875  (“Rooted  in all of 
these approaches is the sensible recognition that, to succeed 
in a chapter 13 case, a debtor must have some flexibility in his 
budget.”). 

4. The  Bankruptcy Court’s Holding  Promotes  The  Pur‐
poses of Chapter 13 

In light of the analysis supra, we need not delve into the 
purposes behind Chapter 13 or public policy arguments.  In 
this context, we have said that “[r]ights depend … on what 
the Code provides rather than on notions of equity.” Sunbeam 
Prod.,  Inc. v. Chi. Am. Mfg., LLC, 686 F.3d 372, 376  (7th Cir. 
2012) (“[A]rguments based on views about the purposes be‐
hind the Code, and wise public policy, cannot be used to su‐
persede the Code’s provisions.”) (citing RadLAX Gateway Ho‐
tel, LLC v. Amalgamated Bank, 566 U.S. 639, 649 (2012)). 

Nevertheless,  the  bankruptcy  court’s  holding  also  pro‐
motes the underlying purposes of Chapter 13, “which are to 
allow the debtor a fresh start where it is possible to do so with‐
out liquidating the debtor’s assets …, while at the same time 
ensuring that the debtor devotes all of her disposable income 
during the life of the plan to repaying creditors.” Germeraad v. 
Powers,  826  F.3d  962,  971  (7th  Cir.  2016).  The  purpose  of 
providing the earned income tax credit to the working poor is 
to “help them meet the basic costs of life.” In re Brockhouse, 220 
B.R. 623, 625 (Bankr. C.D. Ill. 1998); see also Sorenson v. Secʹy of 
Treasury of U.S., 475 U.S. 851, 864 (1986). By allowing debtors 
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to retain the portion of their tax credit that is used for reason‐
ably  necessary  living  expenses,  the  bankruptcy  court’s  ap‐
proach ensures that debtors will actually be able to make their 
plan payments and get the fresh start envisioned by Chapter 
13.  

III. Conclusion 

For the foregoing reasons, we AFFIRM the judgment of the 
district court. 
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MANION, Circuit Judge, concurring in part and concurring 
in  the  judgment.  I  join  the vast majority of  the court’s well‐
written opinion, but write separately out of concern that this 
case should not have been here on direct appeal. Particularly, 
there are two things that future panels should watch for when 
a case comes here on direct appeal from a bankruptcy court. 
First, it’s important that we not grant direct appeal in the ab‐
sence of a petition  filed  in accordance with Federal Rule of 
Appellate Procedure 5. And second, we should not grant such 
a petition if there is no dispute between the parties on the is‐
sue that prompted the bankruptcy court to certify the case in 
the first place.  

This court has jurisdiction over a direct appeal from bank‐
ruptcy court if (1) the bankruptcy court certifies that the judg‐
ment involves a question of law that we have not yet decided; 
and (2) we authorize the direct appeal. 28 U.S.C. § 158(d)(2); 
see In re Turner, 574 F.3d 349, 357 (7th Cir. 2009) (Sykes, J., dis‐
senting). Thus, we have discretion to deny direct review even 
if the bankruptcy court certifies the case. That makes it very 
important for us to adhere to the rules and require the party 
seeking to invoke our  jurisdiction to file a petition pursuant 
to Rule 5. As  Judge Sykes wrote  in Turner, a petition  is not 
perfunctory, but “a substantive adversarial pleading intended 
to persuade the appellate court to accept the case.” 574 F.3d at 
359.  It also  triggers  the opposing party’s opportunity  to  re‐
spond with reasons why we should not accept jurisdiction. Id. 
Without a petition, we cannot properly exercise our discretion 
to accept or reject a direct appeal and so we end up deferring 
to  the  bankruptcy  court’s  certification  decision.  The  bank‐
ruptcy court’s decision to certify a particular case may be cor‐
rect,  but we have  an  obligation  to determine  for  ourselves 
whether the case truly merits direct review.  
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This  is  the  type of case  that probably should have gone 
through the normal process of appeal to the district court first. 
There was simply no compelling reason to grant direct review 
here. If we had required the trustee to file a petition, we would 
have seen that the parties were in agreement on the only issue 
the bankruptcy court deemed certifiable: whether the earned 
income  tax  credit  counts  as  income  under  the  Bankruptcy 
Code. The lack of adversarial briefing on this question makes 
the present case a poor vehicle for its resolution. See City & 
Cty.  of San Francisco v. Sheehan, 135 S. Ct. 1765, 1773  (2015) 
(“San  Francisco,  the  United  States  as  amicus  curiae,  and 
Sheehan all argue (or at least accept) that § 12132 applies to 
arrests. No one argues the contrary view. As a result, we do 
not think that it would be prudent to decide the question in 
this case.”). Like the Supreme Court when it denies certiorari, 
we should as a prudential matter decline  to hear direct ap‐
peals in cases where the only issue deemed certifiable is not 
disputed. 

All that being said, what’s done is done. We have agreed 
to hear this case and there is no reason to send it back at this 
point. I join all but Parts II‐A and II‐B of the court’s well‐rea‐
soned opinion because it correctly holds that the bankruptcy 
court did not abuse  its discretion  in overruling  the  trustee’s 
objections to the debtor’s Chapter 13 plan. Because we have 
no adverse briefing on the issue and its resolution would not 
affect  the outcome,  I would express no opinion on whether 
the earned  income  tax  credit qualifies as  income under  the 
Bankruptcy Code. Since we have already agreed to take juris‐
diction, I concur in the judgment to affirm the decision below. 
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Introduction

In this adversary proceeding, chapter 71 trustee Gary L. Rainsdon

(“Trustee”) asks the Court to revoke the discharge entered in their

bankruptcy case in favor of  debtors Stephen J. Anderson and Melanie

Anderson (“Debtors”).  Dkt. No. 1.  The Court conducted a trial at which

the parties offered evidence and testimony, post-trial briefing was

submitted in lieu of closing arguments, and the issues were taken under

advisement.  Dkt. Nos. 18, 21-23.  Having considered the evidence, the

parties’ arguments, and the applicable law, this Memorandum sets forth

the Court’s findings of fact, conclusions of law, and decision.  Fed. R.

Bankr. P. 7052; 9014.

Facts2

Debtors worked as licensed Idaho real estate agents.  Their

1  Unless otherwise indicated, all chapter and section references are to the

Bankruptcy Code, 11 U.S.C. §§ 101 – 1532, all rule references are to the Federal

Rules of Bankruptcy Procedure, Rules 1001 – 9037.

2  These facts, in part, incorporate undisputed facts presented to the Court

in connection with deciding Trustee’s motion for turnover in the underlying

bankruptcy case, In re Anderson, No. 15-40878-JMM.  Bk. Dkt. No. 70.
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compensation was subject to a somewhat complicated arrangement with

the others with whom they worked.  

When Debtors arranged a sale of real estate for clients, they earned a

commission.  The commissions were paid directly to Keller Williams, the

broker with whom Debtors were associated.  Under their contractual

arrangement, the broker retained a percentage of Debtors’ commissions,

subject to a “cap” each year.  After subtracting the amount to be applied to

Debtors’ commission cap, the broker would issue two checks splitting the

balance of the commission between Debtors and their “team leader”, Mike

Hicks, according to a predetermined formula.  Debtors’ portion of the

commissions were paid to their wholly-owned corporation, Bastille

Enterprises, Inc., which then, in turn, paid Debtors a salary.  

On September 9, 2015, the date Debtors filed a chapter 7 petition,

Debtors were involved in thirteen real estate transactions for their clients

that were “in process,” meaning that a real estate sales contract had been

executed by the buyer and seller, but the sale had yet to close.  After

Debtors expended varying amounts of time and effort, each of these sales

MEMORANDUM OF DECISION – 3
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eventually closed, and the commissions were paid out to them according to

the arrangements discussed above.  In other words, after filing for

bankruptcy, Debtors received a significant amount of commission income

based upon sales they helped negotiate prior to their filing.  

On November 4, 2015, through an email to their attorney, Trustee

sought information from Debtors about all “real estate deals pending/in

the works at the time of the bankruptcy filing, and update of closing

status.”  Ex. No. 117.   On November 9, 2015, Debtors’ counsel responded

to Trustee as follows:  “The Anderson’s [sic] are in real estate, but at the

time of the filing, they were owed no commissions that had not already

been paid.  The work they are doing now is for current personal services.” 

Ex. 118.  Trustee testified that an “interested party” later alerted him that

Debtors, in fact, were acting as realtors for clients concerning sales pending

at the time of the bankruptcy filing.3

3  Perhaps in response to this information, Trustee filed a motion to delay

the entry of discharge on December 11, 2015, Bk. Dkt. No. 24; the motion was

granted by the Court that same day in an order providing that Trustee would

have until February 15, 2016, to object to discharge.  Bk. Dkt. No. 25.  No

objection to discharge was filed by Trustee, and the discharge was entered on

MEMORANDUM OF DECISION – 4
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Trustee contacted Debtors’ counsel by telephone during the first

week of December, 2015, and asked that Debtors turn over any funds

received from the pre-petition sales that closed after the bankruptcy filing. 

On December 31, 2015, Debtors’ counsel forwarded to Trustee information

received by Debtors from the broker about the sales, including the contract

dates, closing dates, and commissions paid for the transactions pending at

the time of the filing.  Ex. 119.  These sales all had closed in September or

October 2015.  Id.  

On February 5, 2016, Debtors, Trustee, and their attorneys

participated in an informal telephone conference.  They discussed each of

the transactions that was pending on the bankruptcy filing date but had

since closed.4

On April 6, 2016, Trustee filed a motion with the Court seeking

turnover of the real estate commissions that had been paid post-petition to

December 2, 2016.  Bk. Dkt. No. 100.

4   One of the pending sales closed on March 31, 2016, after the parties’

call.  Ex. 120.
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Debtors’ corporation, Bastille.  Bk. Dkt. No. 43.  Following an evidentiary

hearing, on September 16, 2016, the Court entered a Memorandum

Decision in which it held that the commissions were property of Debtors’

bankruptcy estate under § 541(a), and an Order Granting Trustee’s Motion

for Turnover (“Turnover Order”), requiring Debtors to turn over

$52,485.92 to Trustee.  Ex. 101.  A copy of the Turnover Order was mailed

to Debtors by the Clerk on September 18, 2016.  Bk. Dkt. No. 72.

Debtors appealed the Turnover Order to the Ninth Circuit

Bankruptcy Appellate Panel (“BAP”) on September 30, 2016.  Ex. 102.  The

same day, Debtors also filed a motion to stay execution of the Court’s

Turnover Order.  Ex. 102.  After a hearing, the stay motion was denied on

October 11, 2016.  Ex. 103.  

On March 1, 2017, during the pendency of the BAP appeal, Trustee’s

counsel sent a letter to Debtors’ counsel inquiring whether Debtors

intended to comply with the Turnover Order.  Ex. 104.  On March 23,

2017, a follow up letter was sent to Debtors’ counsel, again seeking their

proposal about how they would pay the funds to Trustee, but this time,

MEMORANDUM OF DECISION – 6
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warning Debtors that, if no payment was received within two weeks,

Trustee would seek revocation5 of their discharge for failure to obey the

Turnover Order.  Ex. 105.  Debtors’ lawyer responded, indicating that,

because most the sales in which Debtors were then acting as realtors

would occur between April and June, they would seek a stay from the

BAP if Trustee could not offer them more time to pay over the funds.  Ex.

106.  

On April 3, 2017, Trustee’s counsel again contacted Debtors’

attorney seeking payment, and on April 6, 2017, Debtors’ counsel

responded with a proposal that Debtors pay $200 per month to Trustee. 

Ex. 107.  This offer was not acceptable to Trustee, who, through counsel,

informed Debtors on April 7, 2017, that he wanted at least half of the

amount ordered to be turned over “within the next week,” and would

allow thirty days for Debtors to pay the remaining balance.  Ex. 108.  Five

days later, on April 12, Debtors’ counsel informed Trustee that they were

5  To be precise, the letter references Trustee’s intent to pursue an

adversary proceeding seeking “denial” of Debtors’ discharge.  But by March 23,

2017, the discharge had already been entered.
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attempting to get a loan, and would let Trustee know more later that

week.  Ex. 109.  

On April 14, 2017, Debtors filed a motion for stay of the Turnover

Order pending the appeal at the BAP; the motion was denied by the BAP

on April 18, 2017.  BAP No. ID-16-1316-JuFB, Dkt. Nos. 13, 14.  On April

25, 2017, nearly two weeks later, Trustee’s counsel informed Debtors’

lawyer that, absent a May 3 payment of half of the funds in question,

Trustee would commence a § 727(d) adversary proceeding against them. 

Ex. 110.  Debtors responded that they had a real estate deal in the works

and asked for additional time for it to close so they could pay Trustee.  Id. 

While Debtors did not pay Trustee, he did not file an adversary

proceeding.  Then, on August 11, 2017, the BAP affirmed the Turnover

Order.  Bk. Dkt. No. 128.  On August 14, 2017, Trustee’s counsel emailed

Debtors’ counsel and set August 28, 2017, as their deadline to turn over

the amount in the Turnover Order, or an action seeking revocation of

Debtors’ discharge would be filed.  Ex. 111.  On August 29, 2017, Debtors

counsel indicated that Debtors wanted to appeal the BAP’s decision, and
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they intended to obtain a bond to protect Trustee if the appeal was

unsuccessful.  Exs. 112, 113. 

Debtors appealed the BAP’s decision to the Ninth Circuit Court of

Appeals on October 10, 2017.  Bk. Dkt. No. 131.  While Debtors completed

a bond application, Ex. 116, on November 29, 2017, their application was

denied because they did not meet the necessary financial qualifications. 

Ex. 202. 

On November 7, 2017, Trustee filed this adversary proceeding.  Dkt.

No. 1.  While Debtors never made any payments to Trustee to satisfy the

Turnover Order, even at the trial of this action on February 27, 2018, they

continued to insist they intended to seek a stay from the Ninth Circuit. 

They never did so.  On March 1, Debtors’ appeal of the Turnover Order

was dismissed by the Ninth Circuit as not timely filed.  Dkt. No. 28. 

Analysis and Disposition

Simply put, Debtors have consistently insisted that the commissions

in question were not property of the bankruptcy estate and that turnover

of these funds was wrongly sought by Trustee and ordered by the Court.  
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While they appealed the Turnover Order, Debtors never obtained a stay of

that order from the  appellate courts while their appeals were pending,

nor did they make any payments to Trustee.  This action, and the severe

consequences explained in this decision, are the results of Debtors’

questionable conduct.

1. Applicable Law  

In a chapter 7 case, a debtor can receive a discharge of debts unless

that debtor engages in one of the acts or omissions listed in § 727(a).  In

this action, Trustee alleges that Debtors violated § 727(a)(6)(A), which

provides that a debtor may not receive a discharge if:  

(6) the debtor has refused, in the case –

(A) to obey any lawful order of the court,

other than an order to respond to a

material question or to testify[.]

 Here, Debtors received a discharge despite their failure to obey the

Turnover Order.  However, a trustee may request that a discharge be

revoked if the trustee proves that a debtor “committed an act specified in

subsection (a)(6) of [§ 727].”  § 727(d)(3); Rainsdon v. Anderson (In re
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Anderson), 526 B.R. 821, 825 (Bankr. D. Idaho 2015).  

For purposes of § 727(a)(6), a bankruptcy court’s order is “lawful” if

the court had jurisdiction over the subject matter, and jurisdiction over the

person to whom the order is directed.  Id. at 825-26 (citing Rainsdon v.

Leiser (In re Leiser), 2014 WL 3548929, at *3-4 (Bankr. D. Idaho 2014)).  Here,

Debtors have not argued that the Turnover Order, while alleged to be

erroneous, was not lawful.  The Court clearly had subject matter and

personal jurisdiction to order Debtors, the persons who commenced this

chapter 7 bankruptcy case, to turn over their assets to Trustee for

administration.  See 28 U.S.C. § 1334(a) and § 157(a)(2)(a), (e).      

“[Any] claim for denial of discharge under § 727 is construed

liberally and in favor of the discharge and strictly against a person

objecting to the discharge.”  Roberts v. Erhard (In re Roberts), 331 B.R. 876,

882 (9th Cir. BAP 2005) (citing First Beverly Bank v. Adeeb (In re Adeeb), 787

F.2d 1339, 1342 (9th Cir. 1986)); United States Trustee v. Hymas (In re

Hymas), 10.4 IBCR 114, 119 (Bankr. D. Idaho 2010) (quoting Retz v. Samson

(In re Retz), 606 F.3d 1189, 1196 (9th Cir. 2010)).  The party seeking to
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revoke a debtor's discharge bears the burden of proof by a preponderance

of the evidence.  Grogan v. Garner, 498 U.S. 279, 289 (1991); Searles v. Riley

(In re Searles), 317 B.R. 368, 376 (9th Cir. BAP 2004), aff'd., 212 Fed. Appx.

589 (9th Cir. 2006); In re Anderson, 526 B.R. at 826.  Once a trustee produces

sufficient evidence to show a basis to revoke a debtor’s discharge under

§ 727(a), the burden shifts to the debtor to show why the discharge should

not be revoked.  Gugino v. Clark (In re Clark), 525 B.R. 442, 463 (Bankr. D.

Idaho 2015) (citing Gugino v. Cardenas (In re Cardenas), 2011 WL 3510941, at

*2 (Bankr. D. Idaho Aug. 10, 2011)). 

A trustee seeking to revoke a discharge pursuant to §§ 727(d)(3) and

(a)(6)(A) must show that the debtor (a) was aware of the order; and (b)

willfully or intentionally refused to obey the order (i.e., something more

than a mere failure to obey the order through inadvertence, mistake or

inability to comply).  In re Anderson, 526 B.R. at 826 (citing Schwarzkopf v.

Goodrich (In re Michaels), 2009 WL 7809926, at *5 (9th Cir. BAP Feb. 27,

2009) (citing Smith v. Jordan (In re Jordan), 521 F.3d 430, 434 (4th Cir.

2008))); see also U.S. Trustee v. Lebbos (In re Lebbos), 439 B.R. 154, 164–65
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(E.D. Cal. 2010), aff'd, 529 Fed.Appx. 854 (9th Cir. 2013) (citing In re Jordan,

521 F.3d at 433–434).  However, to revoke a discharge, a trustee is not

required to prove that the debtor acted with malicious intent, or that the

debtor set out with the design to ignore and violate the bankruptcy court’s

order.  In re Clark, 525 B.R. at 464 (citing In re Michaels, 2009 WL 7809926, at

*7 (noting that motive is not a consideration)). In the final analysis, it is

“totally within the discretion of the bankruptcy court to find a particular

violation of the court's order so serious as to require denial of discharge.” 

Devers v. Bank of Sheridan, Mont. (In re Devers), 759 F.2d 751, 755 (9th Cir.

1985). 

2. Discussion of the Issues

Should Debtors’ failure in this case to obey the Turnover Order cost

them their discharge under these facts?   

There is no question that Debtors were aware of the Court's

Turnover Order directing them to turn over to Trustee the amount of the

post-petition commissions they received.  Perhaps this is best evidenced

by the fact that they appealed the entry of the Turnover Order to the BAP,
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and after receiving an unfavorable decision there, attempted a further

appeal to the Ninth Circuit.  They also sought a stay of the Turnover

Order pending appeal from this Court and the BAP, but those requests

were denied.  As such, Debtors’ awareness of the Turnover Order, and

their obligations under it, is beyond question. 

Trustee must also demonstrate under § 727(a)(6) that Debtors

willfully or intentionally refused to obey the Turnover Order.  Here,

Trustee notified Debtors as early as December 2015, that he expected any

payments they received for acting as realtors in any sales pending on the

date they filed their bankruptcy petition be turned over to him.  While the

Court appreciates that Debtors disagreed with Trustee’s view of the law,

and had incurred business and personal expenses in their real estate

business, it clearly appears that Debtors received and spent the disputed

commissions they received post-bankruptcy without resolving Trustee’s

claims to them.  Instead, throughout the pendency of the parties’ dispute,

Debtors seemingly sought to delay and stall their compliance with

Trustee’s demands and the Turnover Order, instead indicating their intent
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was to seek a stay from the BAP of the Court’s unfavorable decision,

which was denied, to get to the heart of the real estate season, to seek a

loan, to close a big real estate deal, and finally, to appeal the Turnover

Order to, and supposedly to seek a stay from, the Ninth Circuit.  When all

else failed, they offered Trustee only $200 per month in payments to

satisfy the Turnover Order, a proposal that would require nearly 20 years

for them to complete. 

At trial, Debtors' excuse for not at least attempting to comply with

the Turnover Order was their insistence that Trustee would accept only

the full amount due from them.  But the trial exhibits cast doubt on that

testimony, as the evidence and documentary exhibits show that,

repeatedly over more than a year, Trustee sought payment proposals from

Debtors, and eventually offered to allow them to pay half of the amount in

the Turnover Order, with the remainder due in thirty days.  Trustee

testified that he tried to accommodate Debtors’ supposed plans:  to obtain

a loan, to wait for their busy sales season, to close on a large real estate

deal, and to seek a stay and bond pending appeal.  Indeed, if Trustee can
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be criticized at all, it is perhaps that he was too patient with Debtors’

approach to simply not comply with an order that they considered

erroneously entered.  Recall, the Court issued its order in September 2016,

and Trustee did not commence this adversary proceeding until November

2017, over a year later and after giving Debtors numerous warnings about

the potential consequences of not turning over the funds.  All things

considered, the Court finds that Trustee has met his burden of showing

that Debtors willfully or intentionally refused to obey the Turnover Order. 

Though Trustee satisfied his burden or proof, Debtors have not

demonstrated why their discharge should not be revoked.  At trial, they

testified about Mr. Anderson’s health concerns, family challenges, and the

unpredictable nature of the real estate business.  But the proof shows that

the Bastille bank account, the source of Debtors’ income during relevant

times, was often flush with cash; indeed, it held nearly $25,000 on the date

the Turnover Order was entered, and over $36,000 the following month. 

Exs. 121, 122.  While the Court credits Debtors’ explanation that perhaps

some of these funds were necessary to operate their business and pay their
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salaries, this excuse falls short in light of their failure to make any

payments to Trustee at all.

Conclusion

Debtors who avail themselves of the many benefits and protections

of chapter 7 have corresponding duties, including the obligation to

"surrender to the trustee all property of the estate."  § 521(a)(4).  Debtors in

a bankruptcy case are statutorily bound to deliver property of the estate,

and to account for such property, under § 542(a), and to “cooperate with

the trustee . . . in the administration of the bankruptcy estate.  Rule

4002(a)(4).   In this case, Debtors intentionally and willfully disregarded

their duty to obey a lawful order of this Court, presumably because they

believed it was improper.  When the evidence is viewed fairly, Trustee has

shown that Debtors were aware of the Turnover Order, and that Debtors 

willfully and intentionally refused to obey it.  Debtors have not offered

adequate reasons to justify their disobedience.  Revocation of Debtors’ 

discharge is the appropriate consequence for their conduct.  
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Counsel for Trustee shall submit a form of judgment for entry by

the Court.  Counsel for Debtors shall approve the form of judgment.  

Dated:  April 30, 2018

                                              

Honorable Jim D. Pappas

United States Bankruptcy Judge
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