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LOCAL LEGAL CULTURE AND THE FEAR OF ABUSE

JAY LAWRENCE WESTBROOK*

This article combines the results of empirical research into consumer bankruptcy in the United States and
Europe with a description of emerging trends in European bankruptcy law. Its argument can be oversimply
stated for the busy reader as follows:

a) there is a phenomenon known as Local Legal Culture that produces a coherent and persistent variation in
the application of laws;1

b) consumer bankruptcy in the United States presents a powerful and long−standing example of Local Legal
Culture;

c) the existence of Local Legal Culture in United States bankruptcy laws is dependent upon the existence of
broad discretion deliberately inserted into the statutory scheme;

d) broad discretion is primarily the result of a fear of abuse of the right to discharge from debt;

e) as a right to a discharge begins to emerge in the reform of European consumer bankruptcy laws, it provokes
a strong fear of its abuse;

f) the European fear of abuse in turn results in broad discretion in these new European schemes, which in turn
fosters a Local Legal Culture;

g) the European experience tends to support the notion that Local Legal Culture is consequent upon broad
discretion in bankruptcy laws which is consequent upon a fear of abuse;

h) that experience also suggests that these phenomena are powerfully connected, so that it seems unlikely that
any contemporary society will be successful in substantially narrowing the discretion in consumer bankruptcy
laws and the consequent power of Local Legal Culture.

As noted, the foregoing is an oversimplified summary, but reflects the central themes. If this paper proves to
have any value, it will lie in stimulating discussion by referring the reader to a very interesting series of papers
about consumer bankruptcy that many will not have read2 and by laying out briefly, but baldly, the arguments
summarized above. These arguments may have some immediacy in light of the recommendations of the
National Bankruptcy Review Commission concerning consumer bankruptcy3 and the political debate arising
from those recommendations.

I must begin by noting in text that anything I know about the data in the United States I owe to my
co−investigators, Dr. Teresa Sullivan of The University of Texas at Austin, and Professor Elizabeth Warren of
the Harvard Law School. On the other hand, they have no share of the blame for the arguments that follow.



It is equally important to acknowledge that the data and doctrine that are described hereafter derive from a
very interesting and important mini−symposium held at the University of Glasgow in the Summer of 1997.4

The papers presented are published in the Journal of Consumer Policy, a journal published in Europe and not
found in every law library in North America. The participants in the discussion at Glasgow found it so
stimulating they adjourned to another room for two more hours of interchange to discuss differing consumer
bankruptcy laws and cultures in a number of countries. The papers themselves should be read by anyone
seriously interested in consumer bankruptcy.

I. LOCAL LEGAL CULTURE

The analysis I offer begins with the first identification of a phenomenon called "Local Legal Culture" in
United States bankruptcy law in a paper published by three of us in 1994.5 In that article, it was defined as
"systematic and persistent variations in local legal practices as a consequence of a complex of perceptions and
expectations shared by many practitioners and officials in a particular locality and differing in identifiable
ways from the practices, perceptions, and expectations existing in other localities subject to the same or a
similar formal legal regime."6 It is important to emphasize that the phenomenon is not mere inconsistency in
the application of a uniform law. The thesis is that there are coherent and predictable inconsistencies or
variations from one locality to another, that these variations persist over long periods of time despite major
shifts in formal law and economic conditions, and that the origin of these variations is a culture governing the
behavior of actors in the bankruptcy system in each locality.7

Our paper supported this thesis by reference to data gathered in our empirical studies and data published by
the Administrative Office of the Courts. These data showed marked differences among judicial districts in the
per capita rates of filing for bankruptcy in each district8 and in the percentages of debtors choosing chapter 7
versus chapter 13 proceedings.9 Sharp variations in both regards were found between districts within the
same state, making it highly unlikely that variations in state laws (exemptions, garnishment, and the like)
would have much explanatory power.10 The paper argued that there were also no obvious economic or
demographic variables that would explain the differences.11

Our paper emphasized that the differences described were persistent over more than twenty years.12 The two
decades of data covered a period in which there had been enormous economic changes in the United States
and from region to region within the country.13 There also had been important changes in consumer
protection laws at both the federal and state level, including laws regulating garnishment and security interests
in consumer goods, and a sweeping reform of the bankruptcy laws in the form of the Bankruptcy Code of
1978.14 These changes did have an impact on the data in various ways, but the persistence and direction of
variation in the variables we discussed changed very little. We argued that under these circumstances the most
plausible explanation for the variations was Local Legal Culture.15

A number of other articles published before and since contain data and analysis supporting the existence of
this phenomenon in the American bankruptcy system.16 William Whitford's analysis of the results of chapter
13 cases in various judicial districts is a striking example. In that paper, for example, Whitford reports
dramatic differences among districts in the percentages of payment promised in chapter 13 plans.17

My co−authors and I are among the researchers who have suggested that lawyers are the central transmitters
of Local Legal Culture because of the uniquely powerful position they enjoy vis à vis their clients in a highly
technical area such as bankruptcy.18 For example, Professor Braucher explains how lawyers' interests affect
debtor choices and how lawyers influence those choices.19 Her work built on that of Professor Neustadter,
who was the first in the field to note how the lawyer's view of bankruptcy substantially influenced a debtor's
decisions.20

II. DISCRETION AS A FUNCTION OF FEAR OF ABUSE

The research just described focused on discretion or choice as the pre−requisite for the existence of Local
Legal Culture in the bankruptcy field, but did not explore to any great extent the reason for the existence of so



much discretion built into the Bankruptcy Code. I want to go farther and suggest that it is the fear of debtor
abuse that is largely responsible for this discretion. While no one factor is entirely explanatory, it seems clear
to me that a major reason for that discretion is the policymakers' fear of abuse of bankruptcy. For the most
part, abuse of bankruptcy in this context means abuse of the right to a discharge.

Even though the discharge is limited to the "honest debtor,"21 and a number of debts are barred from
discharge for various policy reasons distinct from dishonesty,22 there is a widespread fear that the right to
discharge will tempt too many debtors to abandon their burdens of debt too readily.23 Much of the debtor
choice built into the Code is related to that concern. The addition of substantial abuse dismissal to the Code,
along with the requirement that chapter 7 debtors list their incomes and expenses, was motivated in large part
by a fear of abuse.24 Reaffirmations are often defended as a matter of debtor benefit, but the motivation for
section 524(c) clearly includes a desire to increase creditor returns.25 It goes without saying that chapter 13,
and its very discretionary disposable income requirement,26 are a direct reflection of Congressional concern
about abuse of the discharge.27 If there were any doubt about the relationship of these provisions to fear of
abuse, the discourse surrounding current proposals to require chapter 13 plans of those who "can pay" makes
it clear that these provisions flow from a concern that even many "honest" debtors will abuse the chapter 7
discharge unless pushed and pulled to some form of repayment.28 On that basis, I think it is a fair statement to
say that much of the discretion in the current Code as to consumer bankruptcy is a function of a fear of debtor
abuse of the discharge.

The evidence strongly suggests that the "choices" given to debtors are often exercised in fact by creditors,29

lawyers,30 by judges through lawyers,31 and by judges through debtors.32 The average consumer debtor,
faced with an extraordinarily complex statute at a moment of financial and personal crisis, will be guided by
lawyers and pressures exerted through lawyers. For example, if such a debtor "chooses" to try a chapter 13
plan, it will often be because the lawyer strongly encouraged that result and the lawyer's encouragement will
often arise from a belief system rooted in many years of Local Legal Culture. Because the choices given to
debtors arise from the fear of abuse, and Local Legal Culture is empowered by these choices, it follows that
the power of Local Legal Culture arises in substantial part from this fear. Local Legal Culture does not
necessarily focus on preventing abuse−it varies greatly from place to place in that regard. But it is empowered
by the discretion that arises from fear of abuse. Recent developments in Europe support this hypothesis.

III. EUROPEAN DEVELOPMENTS

Professor Niemi−Kiesiläinen's article summarizes the remarkable developments in European bankruptcy law
in the last decade or so.33 Until then, few other countries in the world had a substantial right to discharge from
debt.34 Even in common−law jurisdictions one usually found only conditional discharges dependent upon
making payment on debts.35 Most continental countries−and most countries elsewhere in the world−had no
possibility of discharge and many had no provision at all for consumer bankruptcy.36

Professor Niemi−Kiesiläinen links the dramatic change in European laws to the deregulation of the credit
industry,37 a development parallel to the virtual abolition of usury laws in the United States in the early
eighties.38 Thereafter followed a great rise in household indebtedness and then a deep recession−events which
combined to generate pressure for consumer relief. New laws were adopted in Denmark, Finland, Norway,
Sweden, France, Germany, and the United Kingdom.39 These laws generally introduced the possibility of
discharge into their legal systems for the first time. Other countries, notably the Netherlands and Belgium, are
actively considering similar reforms.

The leading European figure in the consumer bankruptcy field has been Professor Nick Huls.40 He has
described the different approaches that Europeans have taken in partially−and warily−adopting the American
notion of a discharge from debt. In particular, there is a requirement in these laws that at least some payment
be made.41 It is evident that in adopting the discharge, European policymakers have been very concerned
about the risk that it might be abused and have included substantial discretionary elements to protect against
abuse. There is now some evidence that these discretionary elements are beginning to produce a Local Legal
Culture in consumer bankruptcy.



This phenomenon is revealed in the only paper I have seen that reports empirical data on point. The paper,
written by Professor Graver of the University of Oslo, reports on the new Norwegian law and includes an
analysis of the cases decided under that law in various parts of Norway.42

Professor Graver's description offers many fascinating points for the interested reader, to whom I recommend
it. For example, the Norwegian law, like some of the other recent legislation in Europe, requires that the
debtor's bankruptcy be "permanent in nature,"43 which apparently means the court must find that the debtor
could never pay off all the debts with any future income within plausible reach of that debtor.

But the most important points for the present discussion are two discretionary features of the law. The first is
an additional requirement that can be imposed as a condition to discharge: that the discharge under the
circumstances of the particular debtor is not "morally offensive."44 The statute gives the courts the right to
refuse a discharge to a debtor otherwise legally entitled to one if it would be morally offensive to grant it.45

What is even more striking is that research has shown that this reason is used not only by judges but also by
certain court officials who act as gatekeepers, empowered to accept or reject the debtor's bankruptcy filing.46

The second discretionary feature is determination of the required duration of a debtor's proposed plan of
payment.47 The law provides that five years is the normal period for a payment plan, but permits deviation in
special circumstances.48 Some courts have required plans to extend for as long as ten years.49

It appears clear that both these discretionary elements were included in the law because of the legislators' fear
that the new discharge provisions might be abused. The legislators stated explicitly that the new law must not
"negatively influence the moral obligation to pay . . . ."50

The central point for the present discussion is that Norwegian researchers have shown that the second
discretionary element, length of plan, is subject to very substantial local variation.51 In 1994, 83% of the time
the Oslo court accepted a proposal for a payment plan limited to five years, while 82% of the time the court in
Bergen refused a five−year plan.52 In both regions, if the debtor was invited to extend the plan, but refused,
the discharge was denied.53 Discharges were denied in 40% of the cases in Bergen and in only 8% of the
cases in Oslo.54

The Norwegian law is too new to permit a finding of Local Legal Culture, which requires demonstration of a
persistence in variation over a substantial period of time in the face of changes in plausibly relevant variables
like economic conditions and legal rules. Nonetheless, the variations reported are striking. They are exactly
the sorts of variations shown in the United States in the research done by ourselves and others. Their direct tie
to "moral" concerns about abuse of discharge supports the thesis that fear of abuse and consequent statutory
discretion has much to do with the empowerment of Local Legal Culture.

That we would find the same apprehensions, the same remedies, and the same apparent effects in a country
with a quite different legal culture strongly suggests the power of the fear of abuse and the consistency of its
consequences. The evidence is especially powerful because Norway is a far smaller and more homogeneous
country than the United States. One might have thought local differences would be less sharp. Further
research over the next several years in the various countries that have adopted these new laws could yield a
rich harvest of new evidence and perhaps unexpected variations. We may end with a hypothesis transcending
bankruptcy law, the Localizing Effects of Mixed Emotions.

IV. CONCLUSION

The fear of abuse in our own country seems difficult to overcome and is continually fanned by the credit
industry for its own purposes.55 The European experience reinforces the conviction that fear of abuse is likely
to maintain the powerful influence of Local Legal Culture in our bankruptcy system for many years to come.
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