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THE NATIONAL BANKRUPTCY REVIEW COMMISSION AND CONSUMER BANKRUPTCY: PROPOSALS
IN SEARCH OF A RATIONALE

George J. Wallace

The National Bankruptcy Review CommissiahReport was presented on October 20, 1997 to Congress, the
President and the Chief Justice of the United States Supreme Lthetconsumer bankruptcy recommendations in

the Report caused a certain amount of fanfare in Congress and the press, particularly in a hearing held by the Sene
Judiciary Subcommittee on Administrative Oversight and the Courts at which each of the Commissioners briefly
testified.2 The Commissioners then went home.

The next day, Senators Charles E. Grassley of lowa and Richard J. Durbin of lllinois, respectively the Chairman of 1
Subcommittee and its ranking minority member, introduced a bipartisan consumer bankruptcy reform bill, S. 1301,
which adopted only four uncontroversial recommendatimfshe 32 the Commission proposed, and otherwise took a
quite different approach to consumer bankruptcy refofor example, Title | of the bill proposed "means testing"

the availability of chapter 2,a concept not discussed in detail in the Commission majority's REpttrtough

covered extensively in a separate statement of Commissioner Edith Hollan Jones joined by Commissioner James |.
Shepard? The House of Representatives did not even wait for the Commission to report. On September 18, 1997,
Representatives Bill McCollum of Florida and Rick Boucher of Virginia introduced H.R. 2800ch contains a

means testing provisidl and approximately 30 additional consumer bankruptcy reform provisions most of which
have little relation to the recommendations in the Commission Report.

This failure of the Commission Report to have an immediate legislative impact was not because the contents of the
Commission Report were so new. Its substance had been known in general outline for two months and a summary
the consumer proposals had been available in written form from the Commission for at least six weeks prior to the
Commission Report dat&:

Of course, it is possible that the consumer bankruptcy recommendations of the Commission's Report, like Phoenix,
will rise again and eventually have a greater impact than initially on both Congress and the thinking of Americans
about consumer bankruptcy. That remains to be seen. The important question is whether they deserve to be treate
seriously, or instead consigned to the obscurity that they so rapidly attained upon their initial delivery.

This article concludes that the consumer recommendations fail to advance the political and philosophical debate
beyond where it was when the Commission was created. If Congress hoped to substitute a more objective and use
inquiry into what could and should be done with consumer bankruptcy, its hopes were disappointed. Early on, the
Commission was taken hostage by misfortune, and it never succeeded, despite the efforts of some Commissioners
moving beyond the terms of the political debate that precedgd it.

It is unfortunate that it did not. The Commission offered an opportunity for a diverse group of informed and

thoughtful participants to examine and restate why consumer bankruptcy should be available, what it does, and wh:
should and should not do in a more articulate way than the unclear but easy references that have dominated consu
bankruptcy policy discussions for some time, such as those justifying greater debtor benefits as enhancing the debt

"fresh start"3 That opportunity has been lost, at least for now.



I. What the Commission Did Not Do

Congress created the Commission to help it resolve ongoing policy and factual conflicts concerning batikruptcy.
Those involved in the negotiations leading up to the Bankruptcy Reform Act of 1994, which created the Commissiol
were aware that creditor and debtor interests each sought substantial changes to the Code, and those changes wel
strongly opposed by otherS.At the same time, few Members of Congress had patience with the substantive and
procedural details of each reform proposal. An independent Commission held out the promise that through study,
policy analysis and factual research, a clearer articulation might develop of what each dispute wis about.

The consumer bankruptcy recommendations of the Commission fail to fulfill that promise in five respects.
First

, the Report lacks significant policy content. Surprisingly, it sidesteps an evaluation of how well the present consum
bankruptcy system is doing its job or a clear statement of what the policy objectives of the system should be, instea
focusing upon justifying "recommendations” that seem to have little in common. The body of the Report, despite
frequent reference to the historical justifications for bankruptcy and the undoubted hardships some debifors face,
fails to address meaningfully the policies that should guide Congress in deciding whether and to what extent the
present consumer bankruptcy system should be revised to meet current societal needs in the twenty—first century. |
example, the Report does not begin where common sense would suggest it should: Is the debtor assistance consul
bankruptcy provides adequate to help debtors? Does present consumer bankruptcy relief offer meaningful short ter
help, and over the long term return most debtors to being stable members of society who do not over borrow?

The Report also does not address two other policy issues of central importance: Does the ease with which a consu
debtor today can get a discharge encourage some debtors to use bankruptcy too easily when they could work their
out of their debt difficulties? If so, the personal responsibility of Americans, on which the consumer credit system
relies, is being undercut. Second, is the willingness and commitment of ordinary Americans voluntarily to repay thei
consumer debts being eroded by increased public awareness that friends and neighbors are filing bankruptcy and
easily relieving themselves from debt? Since these are the policy issues that must be considered before altering the
scope and content of the Code's consumer bankruptcy provisions, the Report has no foundation for either its
recommendations or its failure to recommend changes. It simply becomes the opinions——informed or otherwise¥s o
the majority of the Commission's members.

Second

, the Report fails to bring any significant new factual or statistical information to the debate about consumer
bankruptcy policy® For example, as | argue below, consumer bankruptcy is a social welfare benefit paid for by
consumers who pay their consumer credit bills. The cutting edge monetary issue underlying bankruptcy policy toda
is how much bill payers should pay in increased credit costs or the reduced availability of consumer credit for the
benefits bankrupt debtors receiv®Yet the Report does not begin to quantify how much those who pay their bills

will pay in increased credit costs or reduced availability of credit in order to provide more generous welfare benefits
debtors in debt difficulty, a relevant question when expanding or contracting debtor relief is under consideration.
Likewise, the Report does not give us any insight into how many people are really helped by bankruptcy each year.

Third

, the Report fails to address, in any reasoned way, the steady increase in the number of consumer bankruptcies pel
year, which accelerated to a rate of about 20% per year in 1996 and’pi9¢ 1.33 million consumer bankruptcy

filings expected for 199 will be up from under 300,000 in 1980 and sharply up from approximately 780,000 in
1994.22 As the number of filings increase, the impact bankruptcies have on the cost of extending credit and therefor
on bill paying consumers also increasdsnagnifying the adverse effect of poorly constructed bankruptcy policies.

Fourth



, the Report barely addresses the decentralization of administration and the cumbersome procedure of the present
consumer bankruptcy system and suggests little to improve the efficiency or reduce the cost of participation in the
bankruptcy process. Yet it is obvious that todays' consumer bankruptcy process produces neither uniform results fr
one court to anothet? nor provides an efficient social welfare system for debtors who get into debt trouble or the
creditors who are affectet?

Fifth

, as a result of the failure of the Report to address the controversial issues of consumer bankruptcy as a matter of
policy, the Commission produced a Report that contributes little to the debate.

This is not to say that the consumer bankruptcy portions of the Commission Report make no contribution at all, or
the Commission was not hampered by a very small staff and lack of funds. For example, the Commission appears 1
have explored how a national docket and auditing could be implemented fairly caf8illypugh without

addressing the crucial issue of funding. The recommendations on consumer education and rehabditation

greater visibility to the lack of any significant commitment to these goals in the present bankruptcy system despite
valiant efforts by some United States Trustee's offices, panel trustees and others to develop programs on a district |
district basis?® The dialogue between the majority Report on the one hand and the minority statements by
Commissioners Gose, Hartley, Jones and Shepard on the other outlines some of the conflicts in position that exist ¢
consumer bankruptcy issuéYet all of this amounts to nothing more significant than a vehement exchange of
opposing views, something with which Congress is quite familiar when dealing with consumer bankruptcy issues. T
Commission did not significantly clarify the debate that preexisted its creation; it simply reiterated it.

Il. What the Commission Did

The Commission's 32 consumer bankruptcy recommendations are a potpourri of different points of view, the most
controversial of which were adopted by a narrow vote of 53 #hose who disagreed with the majority felt their
differences strongly. Dissenting views took up more than 200 pages of the Commission'sSReport.

The net effect of the changes proposed by the Commission majority would be to increase significantly the bankrupt
losses experienced by secured creditors, credit card issuers and those that make student loans, among others, witt
offsetting gain. By extension, the effect of those losses would be to increase the price of credit to consumers who d
pay their bills and encourage increased bankruptcy use by debtors with some ability to pay.

There follows a summary of the most significant of the Commission's consumer bankruptcy recommendations:
A. Secured Credit

The Commission majority recommended several provisions that would have the effect of making secured creditors'
claims less collectible than they are today. The net effect of these changes would be to cause secured creditors an
their paying customers to contribute more than they do now to giving relief to debtors in debt trouble. Purchase mor
first real estate secured creditors, however, are favored by one of the recommeridatiensffsetting gains to

improved rehabilitation of bankrupt debtors remains unclear. As already discussed, the Report does little to justify tl
implicit redistribution in wealth it recommends.

B. Personal Property Security
1. Reaffirmations and "Ride Throughs"

Reaffirmations® and ride through¥ are undoubtedly important to both chapter 7 debtors and to their creffitors.
Debtors use them to keep items of secured property that they wish to retain after filing, and the reaffirmation or ride
through is therefore an important part of getting started again. Reportedly, debtors reaffirm or ride through in
significant numbers2® Secured creditors apparently find that the debtor's continuation of payments as part of a
reaffirmation or ride through results in favorable collection experience.



The Commission took several steps to discourage and even stop the use of Reaffirthations.

First, it recommended that a stop be put to ride throdfjihs.a chapter 7 case, the debtor owning personal property
subject to a security interest could not retain that property unless he or she either (1) redeemed the property under
section 722, or (2) agreed with the creditor to reaffirm the d&Bhere could be no ride throughs. The debtor would

be required within a short period of time after filing chapter 7 to either redeem, reaffirm, or relinquish the collateral t
the creditor?° Voluntary repayment arrangements under Code section 524(f) would not be permitted if the creditor
did anything affirmative to obtain the voluntary repaym&rithese proposals would amount to an effective ban on

ride throughs, particularly given in In re Latanowich, the "Sears Caseitl the settlement terms of the related

criminal, class action and state attorney’s general, and Federal Trade Commission enforcement actions that emane
from that case’> which have made creditors extremely careful about any acts that a court could construe as violating
the post—discharge injunction.

Second, the current standards and procedures for obtaining a reaffirmation would also be radically restructured,
abolishing the reaffirmation known todd¥ First, Reaffirmations would only be available if they were for no more

than the fair market value of the property that secured the debt, less any attorneys' fees and collectiorheosts.
Commission would have fair market value determined by wholesale $Alneother words, a reaffirmation would

have the equivalent economic effect of a chapter 13 cramdown. The articulated reason for this change is to force m
people to use chapter 13's, although there is no certainty that would be the actudl effect.

Third, the procedure for validating a reaffirmation would require that every reaffirmation be presented to the court ol
motion and then approved by the court in order to result in a legally enforceabl® @életmotion would have to

have attached to it, in addition to the reaffirmation agreement and any debtor attorney's certification, a copy of the
contractual documents and perfection of lien information. The Commission Report attempts to propose a procedure
which the motion would be standardiz&dbut it is unlikely it would work routinely in practice. Procedurally, the

paper work to file a reaffirmation would be as complicated as it was before the changes in 1994 substituted the
debtor's attorney's certification for reaffirmation hearin8s.

Neither the creditor nor the debtor could require that the court hold a heAtimgcourt could grant or deny the

motion on the papers without hearing, although the court could hold a hearing on any motion if it wanted to. On the
other hand, the court would be required to hold a hearing on the reaffirmation unless the debtor's attorney had
certified that the reaffirmation was in the debtor's best interest (as today) and the parties had agreed on valuation o
collateral 22 In order for the reaffirmation agreement to become valid, the court would have to conclude, either on th
motion p%|30ers or after hearing, that the agreement was in the best interests of the debtor and did not impose undue
hardship22

The effect of these changes on debtors and on secured lending would be severe. The limitation to wholesale value
would cause a very significant increase in credit losses in markets, like secured vehicle credit, in which reportedly
consumers reaffirm today in great numbers at or near full contract value. The automobile finance companies have
indicated that literally billions of dollars of credit losses are in is¥UEven in markets in which Reaffirmations today
tend to be for less than full contract, the procedural hurdles to a valid reaffirmation remain a very significant adverse
change, increasing administrative costs of creditors and the court considerably.

The Commission Report argues that these changes to Reaffirmations and ride throughs would improve the bankrug
system by forcing more debtors to use chapter 13, presumably to keep their automobile, and by producing more
"equity” between secured and unsecured creditors, presumably by forcing more debtors into chapter 13 where they
could "cramdown" the automobile loan to the wholesale value of the car as discussedbEleve is reason to

doubt whether these recommendations would have the effects claimed. What is clear is that the changes would hay
major impact upon creditor collections and therefore the cost consumers pay for secured credit in general and
automobile loans in particular. The ephemeral benefits the Commission claimed hardly outweigh the adverse impac
the change would have both on the debtor's "fresh start" and on the cost of credit. More likely the Commission
majority was swayed by the publicity surrounding the Sears Case and jumped to the conclusion that "something"
needed to be done about Reaffirmations. What is now clear is that the Code already has more than sufficient sanct
in place to control improper creditor conduct in the context of Reaffirmations and ride thiZulfres post-discharge



injunction combined with state and federal deceptive practices law resulted in Sears paying in class action settleme
penalties and enforcement actions more than $160 million dollars to settle the Seats Case.

2. Cramdowns

In a chapter 13 case, personal property secured creditors would be subject to cramdown to "wholesale value,”
undercutting Associates Commercial Corp. v. R&¥shvhich adopted a "replacement value" stand&rth addition,

the Commission Report recommends that the interest rate on secured debt would be set artificially at something ott
than the market rate for that type of credit risk or the contractPatee Commission Report suggests that it should

be at an unspecified spread over six month treasury %ills.

Given the choices the Commission had open to it on these topics, it clearly chose the ones least favorable to credit
and to consumers who pay their bills. Other choices the Commission could have made on valuation were retail valu
or some point between retail and wholesale value. Interest rates could likewise have been set at the contracted for
or some point between that rate and the extremely low rate the Commission majority selected.

3. Security Interests in Household Goods

Purchase money security interests in household goods, tools of the trade, or health aids will be void unless a credit
files a motion in bankruptcy court and proves that the value of an item subject to security interest is worth more that
$500 at the time of the hearirfg.

The practical effect of this proposal on creditors taking security in items of this type would be enormous, even wher
the items were worth considerably more than $500, because a motion to determine value would be a necessary
preliminary step to any enforcement during bankruptcy including a lift stay motion, and possibly afterwards. The
additional expense and delay is obvious.

The advantage to consumer debtors justifying this recommendation is again didledre sure, debtors who filed

for bankruptcy relief would be able to keep various items of household goods free of the security interest of creditor
but why is that an appropriate welfare benefit? The Commission Report fails to explain why bankrupt debtors need
these items free from the obligation to pay for them (which they cannot keep under the present Code without makin
arrangements with their creditors) to start over again effectffelyalso fails to consider the effects the
recommendation would have on consumers who pay their bills and who wanted secured credit to purchase these
items.® They would presumably pay unsecured credit interest rates, not secured credit interest rates, because any
security interest they gave would be void or voidable. On the whole, this recommendation also appears to be anoth
poorly thought out overreaction to the Sears Case. In that case, Sears claimed a security interest in Mr. Latanowich
car battery and television, which he had purchased at Sears on a revolving credit card and not yet paitffor fully.

C. Home Mortgages
1. Multiple or Serial Filing

The Commission recommended that the so called "multiple filing problem" be addressed legistaBesigl filing

of bankruptcy cases by the same debtor can be used by some debtors to delay foreclosure on real estate as long a
possible %8 By filing and obtaining the automatic stay, the debtor can stop a foreclosuf® ®dhen relief from stay

is about to be granted, the debtor can dismiss the case, but remain poised to refile as soon as the foreclosure sale
becomes imminent. In states with complex foreclosure and sale procedures, this tactic, repeated as necessary, can
delay foreclosure several years. A nationwide filing system would be maintained to keep track of all debtors who file
to back up the provisions on multiple filing.

The Commission's proposal, on the other hand, while welcome for recommending legislative change on this topic, i
not particularly effective. On the third bankruptcy case filing within six years by the same debtor, the automatic stay
would not be imposed if the most recent filing was within 180 days unless the court, on motion and after notice and
hearing, reimposed if!



The Commission Report also recommends that in rem orders be authorized to deal with the situation when the deb
conveys out multiple interests in the property to separate individ@aisch of whom eventually file in a sequence
designed to most disrupt foreclosure.

2. Cramdown of Subordinate Mortgages

In a chapter 13 case today, subordinate mortgage loans are exempt from cramdown, just as are first mortgage loar
Under the Commission majority's recommendation, such loans could be crammed down to the appraised value of i
property on the date the loan was mdd&he justification given is that some subordinate lenders allegedly charge at
interest rates little different from those charged for unsecured credit, although the Commission had no systematic
evidence that was the case, and many home equity creditors charge at rates well under interest rates for equivalen
unsecured credit. No consideration was given, apparently, to whether limiting cramdown in the manner proposed
would harm those who now use subordinate loans successfully and to their advantage. The majority, based on scal
evidence, thought they saw some borrowers making unwise decisions to borrow secured by their home, and appare
decided it was best if the government discouraged the practice, without considering the effect on other borrowers w
use such credit wisely to obtain credit at lower cost than available unsecured.

3. Ride throughs

Although the Commission recommends abolishing ride throughs when used with personal property security, they
would be authorized for loans secured by the debtor's principal resid®Atteough it is frequent practice for real

estate creditors not to secure Reaffirmatidhthis change would make it impossible for those who now do so to
continue the practice. They would have no bargaining leverage if the debtor were current on the debt at the time the
petition was filed because the debtor would be free to keep the house without agreeing to waive the discharge of th
personal liability to pay for the house.

D. Unsecured Credit
1. No Reaffirmations

Unlike today, debtors who wanted to reaffirm debts with unsecured creditors could not do so, regardless of the reas
why. Z The adverse impact of this change upon debtors trying to reestablish credit after a chapter 7 and on credit ¢
collection would undoubtedly be very significant, since the debtor would have no bargaining chip with his or her
creditor to secure continued credit. Combined with the recommendation that voluntary repayments involving any
"affirmative" act by a creditor would violate the post-discharge injunction, subjecting the creditor who accepted ther
to Sears Case type penalties, this recommendation is a virtual prohibition on a debtor voluntarily repaying a pre—fili
creditor in order to reestablish post—filing credit. Again, the Commission Report specifies only unclear benefits to
some chapter 7 debtors in an attempt to justify this chdhgad it was probably motivated by general and unspecific
hostility to Reaffirmations, another overreaction to the Sears Case.

2. Dischargeability of Credit Card Debt

Despite the requests of credit card lenders for more protection against debtor "loading up” (i.e., credit use) in the
months just before bankruptcy, the Commission majority recommended that creditor protection be significantly
reduced from present la? Credit card debt would be automatically dischargeable if incurred more than thirty days
before filing the bankruptcy case, even in a case of demonstrated "load up" before filing, except for debts incurred t
pay taxes to the United States and debts with respect to which there was a materially false written statement with
respect to the debtor's financial conditidhSince present law provides protection from discharge, in many instances,
for credit incurred within ninety days of filing or without a reasonable belief in being able to repay tH2 ttiebt,
Commission's recommendation would significantly cut back on controls against abusive credit use by those about t
go bankrupt. To be sure, credit card debt incurred within the thirty days before filing would be nondischargeable, bu
that is of little comfort in cases in which debtors can just defer their filing for thirty days.

3. Dischargeability of Student Loans



The Commission recommended that all student loans be dischargeable, except for HEAL loans available for medici
professional educatiof? A student would be able to borrow $100,000 or more in student loans, obtain a college or
advanced degree, and then file chapter 7 and discharge all that debt before starting a job, which may pay extremely
well. The Commission Report justified the proposal based on the hardships debtors face today when they are unab
repay student loans, and the assertion that permitting dischargeability will not increase default losses in the student
loan program®® Many would strongly disagree with the latter, and concern about the potential for excessive losses ir
that program has long been the justification for making loans in that program non—-dischargeable.

4. Proofs of Claim

Proofs of claim, which a bankruptcy court could conclude were "materially false,” would subject a creditor to payme
of the cost of correcting the claim, usually the debtor's attorney's fee in contesting th&daiowingly false

claims could result in sanctions set by the cdtiowever, the proof of claim process has always been thought to be
a place where disputed amounts could be adjudicated or negotiated. Under the rule the Commission proposes, a
creditor who, in good faith, submitted a proof of claim that was later successfully disputed would have to pay the
debtor’'s attorneys’ fees. The reverse would not be true. The creditor whose proof of claim was unsuccessfully
contested would not receive attorneys’ fees. The proposal is obviously one—sided and unfair, and improperly
discourages use of the bankruptcy court to adjudicate good faith dispute over claim amounts.

5. Settlement of Code Section 727 Objections

The Commission recommended that there be significant impediments to settlement of cases in which a creditor
objects to the dischargeability of a debt based upon a ground in sectidf 727 articulated reason for the

impediments is to prevent section 727 actions being used as a lever to obtain other concessions such as reaffirmat
agreements, even though the Commission majority would abolish such agreements with respect to unsecured cred
already discussefl’ Any consideration for a dismissal of an objection to discharge must benefit the estate as a whole
not a single creditor, or else the settlement cannot be approved by th&&court.

The proposal is obviously one that will make out—of-court settlement of cases more difficult and increase the
likelihood of trials, making it harder for both debtors and creditors to complete bankruptcy proceedings efficiently.
Since the settlement must benefit the estate as a whole, the debtor apparently cannot settle by agreeing with the
creditor’s assertion of non-dischargeability of debt. Once again, an overbroad remedy is proposed by the Commiss
to deal with a narrow problem. Revised Bankruptcy Rule 9011 should go far to deal with any creditors who
improperly assert nondischargeability claims.

6. Exemptions

The Commission would remove reliance on state law for any exemption except the homestead e£2fipsion.
homestead exemption would be determined by state law initially, but have a new minimum federal floor of $20,000
and a federal maximum of $100,000 for bankruptcy purpd®&semptions would apply separately to each debtor in

a joint case except the homestead exemptidfithe debtor did not claim a homestead exemption, the debtor could
claim $15,000 lump sum exemption in any property inst2adonhomestead exemptions would be like those now in
the Code, but increased to permit a $20,000 lump sum exemption for property of ady Ikiredidition, certain

special property, like retirement benefits, would be exefipt.

The effect of this proposal is to raise significantly the minimum personal property and homestead bankruptcy
exemption from where it is today in about one half the states. In those states, debtors would not have to go into
chapter 13 to protect equity in non—exempt property, which would probably reduce chapter 13 use. But, more
importantly, the Commission failed to approach, in any reasoned manner, how much property a debtor really neede
to be successfully rehabilitated. Once again, increasing debtor social welfare benefits was recommended without
serious concern for the consequences.

7. Minimum Payments in chapter 13 Cases



To address the difficulties that have arisen applying the "disposable income" test of the size of the debtor's paymen
in chapter 13 case¥ the Commission proposed that any chapter 13 debtor would have to make a minimum paymen
in a flat percentage amount of the debtor's gross incmdich the Commission did not specify. The percentage
would increase as the debtor's gross income incredsed.

Other than the recognition that consumers should be required to make significant payments in chapter 13 under a c
and easily administered standard, this proposal adds little because it does not specify what the percentage of gross
income would be. It is clear that the Commission avoided the hard decisions on this issue.

E. Honesty of the System

Audits of the information debtors provide on their petitions, particularly with regard to assets, exemptions and incorn
and expenses, would be conducted by trustees. No method of funding the additional cost is diStusstetition,

the Commission strongly supported increased accuracy of the information which debtors provide the court and
creditors in the petition and schedul®s.

F. Debtor Education and Credit Rehabilitation
1. Opportunity to Participate in Financial Education Program

The Commission recommended that each debtor should have an opportunity to participate in a financial education
program voluntarily?® However, the Commission Report does not discuss how such a program would be structured

or funded, the difficult questions.
2. Credit Rehabilitation

Trustees are encouraged by the Commission Report to establish credit rehabilitation programs to provide access tc
cheaper credit than might otherwise be available for those in repaymentfidugin, the Commission Report does
not recommend how to structure or fund such a program, and so avoids the fundamental issue.

3. Favorable Reporting on Credit Reports of Those Who Use Repayment Plans

Credit reporting agencies would have to report debtor filings in chapter 13 differently from those in cl&pieer.
Commission Report does not specify how the credit report now used would be different for chapter 7 as opposed to
chapter 13 filers. Debtors who completed voluntary debtor education programs would have that fact reported in thei

credit report1®

Debtors in a bankruptcy world, that was arranged to the satisfaction of the Commission majority would have an
opportunity to pay significantly less to their creditors, particularly their secured creditors, than they do now. The
debtor's ability to keep a car purchased on credit and to secure reduced payments in chapter 7 might be decreased
increased significantly depending on whether lenders preferred to have a debtor in chapter 7 or cAXptemtait

states, debtors in either chapter 7 or 13 could also keep more exempt property than today. Because bankruptcy wo
be made more attractive for debtors, the incentives to use bankruptcy would be increased, a somewhat strange ste
the face of rapidly increasing bankruptcy filings in good economic times.

On the whole, it is fair to ask what would be accomplished if these recommendations were made law? Would
consumers, who use consumer credit, be encouraged to use credit responsibly and carefully by the consumer
bankruptcy system revised as the Commission recommends? Clearly not. Would social welfare be improved? The
Commission made no compelling case that it would. In the absence of compelling evidence that in order to
rehabilitate debtors effectively, they must be able, for example, to cramdown a car loan or reaffirm the debt at an
amount no greater than its present fair market value, it is hard to see why other bill paying consumers should
ultimately pay for enhanced benefits available to bankrupt debtors. The Commission Report fails to present a credil
case that it has proposed a sensible balance between the needs of debtors in trouble and the interests of the const
who pay their bills and ultimately must pay for the relief those debtors obtain.



I1l. What the Commission Could Have Done

If the Commission had asked, and tried to answer, three basic questions, the Commission Report would be both mc
credible and more useful. Because bankruptcy is an old statutory framework, there is a tendency not to ask these

guestions and to assume that there are satisfactory answers. But when a statutory scheme is evaluated and radical
changes proposed, as the Commission has done, basic principles must be explored if the resulting analysis is to re:
a firm foundation. The Commission lost the opportunity to examine those principles and to develop that foundation.

A. How effective is consumer bankruptcy as a social welfare program? Is the remedy it provides adequate?

Chapters 7 and 13 taken together offer a social welfare benefit for those who become overburdened Rithitdebt.
benefit is delivered in the form of the stay, the discharge, retention of exempt property and the possibility of
restructuring secured and priority debt in chaptet?43Since 95% of the chapter 7 cases filed are no asset cases in
which creditors receive nothing, it is clear that the only policy justification for a large proportion of consumer
bankruptcy cases is the social welfare benefit delivered to those inteed.

Does the stay, forgiveness of unsecured debt, the ability to retain exempt property and the opportunity to restructur:
secured and priority debt adequately address the needs of the debtors involved? There are signs that in certain cas
does not. For example, although it is difficult to get accurate information, the fact that ten percent of filers are report
to be repeat users of consumer bankruptcy suggests that for some the remedy is ineffective to cure their problems
return them to a consumption society in which credit is a commonplace.

The Commission never seriously explored the extent to which the lack of effectiveness of the remedy is a serious
problem 2?8 so it remains a nagging concern. Chronic gamblers, for example, may well seek bankruptcy relief, but tr
discharge obtained does not address their addiction. It may not even help them on the way to rehabilitation, since it
frees them of debt and allows them to return to the gaming tables. There are also the accounts, frequently enough
heard, of debtors who obtain a discharge and quickly find themselves again in debt difficulty. They go through the
bankruptcy social welfare program, but are promptly in trouble again. This is not to say that many others may learn

from their experiences and avoid debt again. But the fact that the remedies are entirely based on money and prope

¥, discharge of debt, retention of exempt property%s leaves the question whether the simple discharge of debt availz
as a matter of right and without judicial or administrative supervision is an appropriate and effective way to address
the problems of those who become overburdened.

B. Are the remedies of consumer bankruptcy too easily available?

For those individuals with good income, large amounts of unsecured nonpriority debt, and low assets, the easy and
complete chapter 7 discharge of unsecured debt undercuts personal responsibility because they have some ability
repay their debt and because they get a windfall of their post—filing income free of the responsibility both to repay
their unsecured debts and, in many cases, a part of their secured debts. Should the chapter 7 discharge therefore t
restricted to those without the ability to pay? The issue is unavoidably presented by the present structure of consun
bankruptcy, and deserved to be fully explored by the Commission. It did not do so.

Should those who repeatedly seek bankruptcy relief be excluded from repeat use for several years or be required t
use a different form of relief the second time, perhaps a form in which there would be an evaluation of why the debt
went into bankruptcy a second time? Should there be the possibility of mandatory education and a payment plan to
teach the skills necessary to manage financially?

While aspects of this issue were raised in the Commission's exploration of whether there should be an educational
component to bankruptcy relief or restrictions on multiple filings, it was addressed only in passing.

C. How much effect on the price and/or availability of credit does expansion of consumer bankruptcy remedies cau



It is difficult to dispute that the consumer who pays his or her consumer credit bills ultimately pays for consumer
bankruptcy. Consumer credit is a closed pricing system in which collection losses initially borne by creditors are
eventually passed on to consumers who pay their bills. At the cutting edge of bankruptcy policy is the question of hc
much consumers pay today for the present bankruptcy system, and how much they should pay tomorrow.

What Congress needed was a careful assessment of the increase in consumer credit cost or reduction in availabilit
credit which falls on those who pay their bills caused either by continued increase of bankruptcy filings at the presel
rate or by expansion of consumer bankruptcy remedies. Americans have historically been generous in helping thos
truly in need. But when doubts are being expressed about whether consumer debtors really need all the relief giver
them, a careful analysis of the cost of the social welfare program bankruptcy provides would advance the debate
considerably.

Conclusion

If the Commission's Report had addressed the three policy questions posed above head on, and presented reason:
and balanced information about whether the remedy bankruptcy offers is effective for most debtors, the Commissio
Report would have laid the groundwork both to support sensible and credible recommendations and to further the
policy debate which now must be taken over by Congress. As it is, the Commission Report seems instead to be a
jumble of proposals, the most radical of which appear to have been adopted less as the result of an overall viewpoil
than as a visceral reaction to current events such as the Sears Case or to allegations of specific debtor misconduct
as repeat filing of bankruptcy petitions to thwart foreclosure.

If the Commission Report had explored whether the availability of bankruptcy and its increasing use affects the
behavior of bill paying Americans on the margin, and whether that effect is to undercut the personal responsibility a
willingness to undergo hardship to repay debt that has been the basis for our consumer credit economy heretofore,
Commission Report would have advanced policy discussion of consumer bankruptcy materially. If the Commission
Report had explored whether increased bankruptcy remedies, including the ones the Commission eventually
recommended, would affect the price and/or availability of credit, particularly credit for the most marginal borrowers
it would be possible to weigh the benefits to debtors of expanded remedies against the attendant cost to rest of us \
pay the bills.

But the Commission did not take any of these challenges seriously. It is unfortunate that it did not because it produc
a hollow and apparently misguided Commission Report as a result. Its early obscurity deserves to be its final epitap
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