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INTRODUCTION

Recent international insolvencies have highlightesl potential significance of
a statute that most lawyers would rather ignore—thest Indenture Act of 1939
(the "TIA").! At times considered obscure, antiquated, andeiveeit, the TIA has
been given a fresh look and perhaps may have apoer in litigation involving
United States bondholders and foreign debt issudisis Article re-examines a
pivotal provision of the TIA—section 316(b)—and disses its present and
prospective implications for U.S. debt investorsl doreign companies. What is
section 316(b), and who and what was it designegratect? Are those interests
implicated in international debt restructuringsd atoes the TIA condition or limit
the effects of those restructurings? This Artisigbmits the answer to these
questions will hinge on how individual bondholdefsreign debtors, and U.S.
courts approach the new chapter 15 of the Bankyuftode and interpret its
provisions in accordance with comity principles.

I. THELANGUAGE OFTIA SECTION316(b)

Section 316(b) of the TIA was enacted to protectaie rights of individual
bondholders to payment of principal and intefdsttates as follows:

Notwithstanding any other provision of the indeetuto be

qualified, the right of any holder of any indentusecurity to

receive payment of the principal of and interestsanh indenture
security, on or after the respective due datesesgad in such
indenture security, or to institute suit for thef@nement of any
such payment on or after such respective dated| sba be

impaired or affected without the consent of suchdéig except as
to a postponement of an interest payment conséotiedparagraph
(2) of subsection (a) of this section, and exckpt such indenture
may contain a provision limiting or denying thehtgpf any such
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115 U.S.C. §§ 77aaa—77bbbb (2000) (cited in thereait as TIA sections 3Gt seq).

% See, e.g.UPIC & Co. v. Kinder-Care Learning Ctrs., Inc937F. Supp. 448, 452 (S.D.N.Y. 1992)
("Section 316(b) expressly prohibits use of an mdee that permits modification by majority secyniblder
vote of any core term of the indenture, i.e., offecting a securityholder's right to receive paymeithe
principal of or interest on the indenture secuoitythe due dates for such payments . . ..").
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holder to institute any such suit, if and to theeex that the
institution or prosecution thereof or the entry tbk judgment
therein would, under applicable law result in therrender,
impairment, waiver, or loss of the lien of suchénture upon any
property subject to such lién.

Before we proceed with the discussion of sectiof6(8l a summary of its
language serves as a useful guide. First and fwsgrsection 316(b) governs TIA-
qualified indentures without regard to any languigthe indentures contrary to or
inconsistent with section 316(bMost qualified indentures contain language that
parallels the language in section 316(b). Howewdrether the indentures contain
this language or not, section 316(b) will effeclyvbecome a part of the indenture.
Additionally, if the language in the indentures dep from the language in section
316(b), the language in section 316(b) will ovesriie language in the indentures.
Sometimes the section 316(b) protections are ldb&idsolute® because they
override contractual agreements to the contrary, the word "absolute" is a
misnomer—as discussed below, section 316(b) iddimin scope and subject to a
number of exceptions.

%15 U.S.C. § 77ppp(b) (2000).

4 Many trust indentures governing publicly-held debturities are "qualified” under the TIA for seties
law reasons, and these trust indentures are therstject to section 316(k$eel5 U.S.C. § 77ccc(9)
(2000) (defining "indenture to be qualified'$ge alsoUPIC, 793 F. Supp. at 450 n.3 ("An indenture
'qualified’ under the Trust Indenture Act of 193%i indenture which complies with the Act's sufitbiae
requirements, . . . and under which a securitybeen issued, concerning which the required regjistra
statement has been filed and has become effegt{e@dtions omitted).

®Seel5 U.S.C. § 77ppp(a) (2000) (stating provisionwematically included in qualified indentures). The
deemed inclusion and contractual pre-emption ofi@ec316(b) were made clear through the 1990
amendments to the statute, Pub. L. 101-550, § #3&) which amendments were codified in section
318(c):

The provisions of sections 310 to and including &iat impose duties on any person
(including provisions automatically deemed included an indenture unless the
indenture provides that such provisions are exdydee a part of and govern every
qualified indenture, whether or not physically @néed therein, shall be deemed
retroactively to govern each indenture heretofaralified, and prospectively to govern
each indenture hereafter qualified under this tittel shall be deemed retroactively to
amend and supersede inconsistent provisions in sach indenture heretofore

qualified. The foregoing provisions of this subgattshall not be deemed to effect the
inclusion (by retroactive amendment or otherwise)the text of any indenture

heretofore qualified of any of the optional prowisé contemplated by section[s]
310(b)(1), 311(b), 314(d), 315(a), 315(b), 315(E316(a)(1).

15 U.S.C. § 77rrr(c) (2000%ee alsdl5 U.S.C. § 77aaaa (2000) ("Any condition, stipakator
provision binding any person to waive compliancthvainy provision of this title or with any rule,
regulation, or order thereunder shall be void.").

SeeUPIC, 793 F. Supp. at 455 (inferring from legislativistbry "Congress' intent to have Section
316(b) interpreted so as to give effect to the bscand unconditional nature of the right to pagimié
affords a Securityholder") (citation omitted).
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Second, section 316(b) protects the rights of @adividual bondholder under
an indenture as against other bondholders undetr itidenture. It is a
"countermajoritarian” protection designed to presehe rights of the one against
the desires of the mahy-if the TIA is the bondholder's Constitution, theection
316(b) is their Bill of Rights. It functions oniydirectly to protect a bondholder
against a debt issuer (creditor against debtor)finttions directly to protect a
bondholder against fellow bondholders (creditorimstaother creditors). More
specifically, the legislative history for the TIAiggests that section 316(b) was
passed to protect an individual, "retail" holdeonfr the attempts of institutional
investors, usually in coordination with the debsuisr, to restructure all of the
issuer's debt.Although absent section 316(b) an indenture méglicitly provide
that a majority of bondholders may vote to reduledabt issued under the
indenture, an individual purchasing bonds underinidenture might not recognize

” Seeln re Bd. of Dirs. of Multicanal S.A., 307 B.R. 384, 3@ankr. S.D.N.Y. 2004) ("Section 316(b) . .
. declares that . . . the right of any holder tstitate suit for principal or interest on the haldebonds or
debentures cannot be impaired without consers#g$;also UPIC793 F. Supp. at 452 (describing "majority
action clauses" provided by section 316(b)).

8 SeeRichard L. EplingExchange Offers, Defaults, and Insolvency: A SRdrher, 8 BANKR. DEV. J. 15,

32 (1991) (stressing protections inherent in sac8&6(b) regarding individual holders' rights teeiwe
principal and interest). A debtor will likely warthe ability to restructure all of its debt withotite
unanimous consent of all bondholders, and thusnitajian bondholder rights also benefit the debtor.

° Seeln re Multicanal, 307 B.R. at 388 ("One purpose of the statute wadolate and reform prior
practice whereby indentures contained provisiors germitted a group of bondholders . . . to adecee
amendments to the indenture that affected the srightother holders—so-called 'majority’ or 'colieet
action clauses."). The legislative history for fiid comes in two primary sources—the statementthef
House of Representatives and the Senate, and avoiuitne report spearheaded by the then commissione
of the U.S. Securities and Exchange Commission C"3BEWilliam O. Douglas, and published in the late
1930's.SeeS.E.C., RPORT ON THESTUDY AND INVESTIGATION OF THEWORK, ACTIVITIES, PERSONNEL
AND FUNCTIONS OF THEPROTECTIVE AND REORGANIZATION COMMITTEES (Adelaide Rosalia Hasse ed.,
1936-1940).In fact, the SEC's testimony on the TIA is mosthawin from this report. As to the specific
main text to which this footnote relates, the SE@Stimony is peppered with arguments favoring the
individual bondholder. For example, "[tJo the extémat the indenture is the product of the borrqvilee
underwriter or the trustee, only their respectiveeiiests are reflected therein. The individual paser of
such security cannot normally bargain for speciavisions." Testimony of SEC Comm'r William O.
Douglas: Hearing on S. 2344 Before a Subcomm.eSthComm. on Banking and Currenz§” Cong. 24
(1937);seeGen. Statement on Trust Indenture Act of 1938, H®292, 1938, Tab. No. 19 (attachifRgr
This Relief, No Thank$VALL ST.J., May 14, 1938 (discussing inappropriate majdrdpdholder control in
railroad restructurings)) ("In other words, theeatfof this prohibition will be to limit . . . theontrol of the
majority over the destinies of the individual miitprsecurity holder. If an investor buys a $1,00tht
payable on January 1, 1940, the majority cannat tuinto a $500 bond payable in 1960, without his
consent, and without resort to the reorganizati@chimery now provided by law. There is nothinghist
provision, however, to prevent the majority fromivirag its ownrights.").



434 ABI LAW REVIEW [Vol. 14:431

this majoritarian power or appreciate its mearthgection 316(b), then, has an
analog in consumer legislation, where the princgflécaveat emptor" is qualified
by an aspect of congressional paternalism. Und&allfatthere are instances where
consumers should be protected by legislation—buait fairly be asked whether
purchasers of bonds under TIA-qualified indentaresincluded in this category.

Third, section 316(b) protects only a limited sebondholder rights—rights to
collect principal and interest when due, in the amse due, and rights to institute
suit to that end. The amount and timing of priatiand interest due on an
individual's bond may not be changed without thensemt of the individual
bondholder, but virtually any other provision ofiadenture may be changed by the
vote of a group of bondholders (often a simple migjp** For example, a majority
of bondholders may decide to accept a reduced patyore their own debt and
simultaneously "strip the covenants” from the indem This would leave any
remaining minority bondholders, who did not acctp reduced payment, with
their bare principal and interest rights—but withcovenants and no non-monetary
defaults. Such "exit consents" do not run afoudexttion 316(b) and are often used
to neuter small percentages of dissenting or afistpibondholders in otherwise
fully consensual out-of-court restructurings.

Section 316(b) provides that an individual bondkoldvithout needing to join
with other bondholders in a collective enforcemetion, may undertake a
collection suit on its owr® Such a suit may be a simple money-collection aatig
as interpreted by one court, such a suit may beinanluntary bankruptcy

10 seeMark J. RoeThe Voting Prohibition in Bond Workou87 YALE L.J. 232, 263 (1987) (criticizing
inadequacies of section 316(b) "[a]s a protectiveasare”). The SEC cast underwriters, who have
participated in the documentation of the debt isseaas proxies for those who will later become
bondholders, in particularly nefarious roles in gupposed hoodwinking of individual investors, deiolg:
"And the indemnifier, though admittedly performirg times a protective function, has too often been
motivated by factors not compatible with the ohjext of the prospective investor&egulation of Sale of
Securities: Hearing on S. 2344 Before a Subcomrtheo5. Comm. on Banking and Currengyth Cong.

19 (1937) (statement of William O. Douglas, SEC @@m on Barkley Bill (later TIA)). In additional
statements, "[tlhe underwriter may have reasonsdacealing defaults when it would be to the betgrest

of the security holders to proceed forthwith toefdosure, receivership, or bankruptcyd. at 28.

Furthermore, "[tlhe underwriting bankers have rftdrded adequate protection to security holdersresga
emasculating and oppressive provisions in indestule. at 24.

1 Seel5 U.S.C. § 77ppp (2000) (stating "the right of &wjder . . . to receive payment of the principfal o
and interest on such indenture security . . . shallbe impaired or affected without the consensudh
holder").

12 SeeEzra G. Levin,The Acquisition of Troubled Companie§115 A.L.I.-A.B.A. 23, 30 (1995)
(describing "sacrosanct” nature of principal, iagtr or maturity date of publicly held bonds). Ezample,
if an issuer makes a tender offer to repurchaséadtsds at a price 20% below par, and if 95% of the
bondholders agree and tender, then the issuer rofgidse to keep the remaining 5% of the bondholders
outstanding at par, but with only their bare piaatiand interest rights, and with no ability to $aenon-
monetary defaults.

13 SeeEnvirodyne Indus., Inc. v. Conn. Mut. Life Cdn (e Envirodyne Indus., Inc.), 174 B.R. 986, 996
(Bankr. N.D. Ill. 1994) (allowing collection actidiled by noteholder).
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proceeding? This protection of an individual bondholder's tigh sue should be
understood in the context of so-called "no-actiatlauses, often found in
indentures.  "No-action” clauses provide that bahdérs may enforce the
provisions of the indenture only if some percentafjbondholders (as low as 25%)
decide to undertake such an actid&ection 316(b) limits the effect of "no-action"
clauses, removing collection actions, but not,eample, suits to foreclose on any
collateral securing the bondholders' claims, friwa scope of "no-action” claus®s.
As noted below, one of the two express exceptiorsettion 316(b) also addresses
the exclusion of collateral foreclosure suits frhma protections afforded by section
316(b).

Fourth, section 316(b) is subject to two expliciceptions: one related to
temporary postponement of interest payments uretgion 316(a)(Zf and another
related to "election of remedies" laWsThe first of these exceptions is self-

1 See idat 996-97 (permitting involuntary chapter 7 filjngee alsdGrey v. Federated Group, Indn te
Federated Group, Inc.), 107 F.3d 730, 733 (9th 1887) (concluding indenture trustee was entitegbin
involuntary petition). The filing of an involuntarpankruptcy proceeding, even if permitted under the
indenture and the TIA, generally requires thredipatng creditors holding in the aggregate at {2,300
in unsecured claimS&eell U.S.C. § 303(b) (2006) (requiring three or meméties with undisputed claims
aggregating at least $12,300 to commence involyrtase). It may be possible for secured creditors t
waive a portion of their security in order to mée¢ unsecured claim requiremeree, e.g CC Britain
Equities, L.L.C. v. Allen-Main Assocs. Ltd. P'shilm (e Allen-Main Assocs. Ltd. P'ship), 223 B.R. 59, 61
(B.A.P. 2d Cir. 1998) (asserting "it is also possifor a fully secured creditor to waive all or paf its
claim to become an eligible unsecured creditorwiver, creditors may not acquire claims for theppae
of commencing an involuntary caser- R. BANKR. P. 1003(a) ("An entity that has transferred or &egl
a claim for the purpose of commencing a case fpridiation under chapter 7 or for reorganizationexnd
chapter 11 shall not be a qualified petitioner.").

15 A typical "no action” clause might read as followslo holder of any Note shall have any right by
virtue of or by availing of any provision of thisdenture to institute any suit, action, or procegdh equity
or at law upon or under or with respect to thiselmdre, or for the appointment of a receiver, &est
liquidator, custodian, or similar official, or famy other remedy hereunder, unless such holdeigugy
shall have given to the Trustee written noticeroEaent of Default and the continuance thereof, amdss
also the holders of not less than 25% in aggregateipal amount of the Notes then outstandingldiwale
made a written request to the Indenture Trustdaitiate such suit, action, or proceeding in itsromame
and shall have offered to the Indenture Trusted smdemnity as required hereunder, and the Indentur
Trustee shall after sixty (60) days have negleotetfused to institute such suit, action, or peaieg, and
no direction inconsistent with such written bequ&sall have been given to the Indenture Trustee by
Majority of Holders hereunder, and provided that Holder shall have any right to affect, disturb, or
prejudice the rights of any other Holder hereurmteunder the Notes, or to enforce any right hereuoad
thereunder except for the equal and ratable benéfitll Holders."See, e.g.Marcel KahanRethinking
Corporate Bonds: The Trade-Off Between Individuad &£ollective Rights77 N.Y.U.L. Rev. 1040, 1050
(2002) (providing another example of no-action s&u

18 See69 AM. JUR. 2D Securities Regulation—Feder§l 887 (1993) (indicating "no-action” clauses are
"ineffective with respect to suit for the paymeifitpoincipal and interest when due, but have bedd tee
regulate suits on other grounds against the obla@titough not suits against the trustee").

7 section 316(a)(2) allows an interest payment (@oida principal payment) to be postponed (and not
reduced) for a period not to exceed three yeat, the consent of at least 75% of the outstandeig.&ee
15 U.S.C. § 77ppp(a)(2) (200@ee alscEpling, supranote 8, at 31 (1991) (describing section 316(a8€2)
enabling provision which permits interest deferment

18 This exception is found in the following langudnesection 316(b):



436 ABI LAW REVIEW [Vol. 14:431

explanatory and simply provides a margin of flelipifor mostly-consensual
forbearance in limited circumstances (e.g., if @uer misses a scheduled payment
but expects to be back on track shortly).

The second exception is more complicated. It stédtat an indenture may
contain a provision limiting or denying the rightaobondholder to sue if and to the
extent that that suit would, under applicable le@gult in an adverse effect on a lien
securing the bondS. This exception was added to section 316(b) throtigh
Hinshaw Amendment passed when the original bill e@ssidered by the House of
Representatives, following passage by the Seflaongressman Hinshaw
explained that the amendment was necessary tossddegtain state laws in which
a suit to recover a debt, without a parallel switareclose on security for that debt,
would constitute a waiver of the securityRecalling that the TIA protects a
bondholder's right to sue for principal and intéresit not to foreclose on security,
a secured bondholder might pursue the former adiiginnot the latter. Under
"election of remedies” laws, the former suit by drmmdholder might constitute a
waiver of the latter suit by any and all bondhotdefhis unacceptable result gave
rise to the Hinshaw Amendment, which limits thetieec316(b) rights of secured
bondholders. Indeed, depending on the state (migio) laws applicable to
foreclosure on the security for the bonds, thiec¢abn of remedies” exception may
take a;/\zlay any right of an individual secured bondéioto sue under section
316(b):

[E]xcept that such indenture may contain a prowidioiting or denying the right of
any such holder to institute any such suit, if amdhe extent that the institution or
prosecution thereof or the entry of the judgmeetrém would, under applicable law
result in the surrender, impairment, waiver, oslo$ the lien of such indenture upon
any property subject to such lien.

15 U.S.C. § 77ppp(b) (2000).

% See id. see alsdRoyce de R. Barondesn Economic Analysis of the Potential for Coerdioi€onsent
Solicitations for Bonds63 FORDHAM L. REV. 749, 751 n.10 (1994) ("Under the TIA, an indeatalso may
limit the right of bondholders to bring an actidmat would impair the lien of the indenture on any
property.").

2 SeeB4 CONG. REC. 9073, 9528 (1939) (transcribing proposal and detikinshaw Amendment).

2 see id.(referring to laws of California and other westestates which allow only "one action to
foreclose a mortgage").

2 For example, consider the holder of a secured fonghich the liens are governed by the foreigm la
of the debtor's home country (i.e., a real estatetgage for the debtor's foreign headquartersforiign
election of remedies law states that a suit toreefa secured debt must be accompanied by a iifdoce
the lien, or else the lien is waived, then TIA s@at316(b) would not protect the individual holdertight to
sue to enforce the del8eel5 U.S.C § 77ppp (2000) (stating exception for iridees containing provisions
limiting or denying right of holder to institute isu The TIA would, however, continue to proteceth
holder's rights to principal and interest—just tiad right to sue to collect that principal and ietg.See In
re Nw. Corp., 313 B.R. 595, 600 (Bankr. D. Del. 20Qghnstruing impairment of holder's rights under Act
as applying to "holder's legal rights and not thiér's practical rights to the principal and ietritself.").
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Section 316(b) also has a third exception thabisemplicit—chapter 11 of the
U.S. Bankruptcy Code. This third "unwritten" extiep and its limitations will be
a primary focus of the latter parts of this Artiéfe

In sum, section 316(b):

» provides contractually preemptive protection;

* to one bondholder against other bondholders;
» for payment of principal and interest when due;
* subject to certain exceptions.

Although the foregoing description may appear elsary, it will be helpful to
keep these four points in mind as this Article peds. The answer to the ultimate
qguestion addressed by this Article—whether sec8a6(b) has a role in foreign
insolvency proceedings—should be informed by, amotingr things, these basic
facets of the statute.

Il. THETIA AND DOMESTICDEBT RESTRUCTURINGS

Before turning to a discussion of the TIA in thentext on international debt
restructurings, it is helpful to consider the TIA & domestic context. Section
316(b) was adopted with a specific purpose in mital-prevent out-of-court debt
restructurings from being forced upon minority bbalders®* The perceived
problem was that, absent section 316(b), a debeiissould be able to agree with a
majority of its bondholders that all bond debt v reduced. Such an out-of-court
agreement would allow the issuer to circumventoontract-around” the provisions
of the U.S. Bankruptcy Code, which would apply eliéint, statutory requirements
for debt reductior® For example, if an indenture allowed bond delteéaeduced
on a vote of bondholders representing 50% of tivecjral amount of bonds, such a
vote would be inconsistent with the bankruptcy ngtiequirements in section 1126
of the Bankruptcy Code, which provide that a chapfeplan of reorganization may

2 seeRichard J. MorganApplication of the Securities Laws in Chapter 1biRanizations Under the
Bankruptcy Reform Act of 1978983U. ILL. L. REv. 861,915(1983)(discussing various exemptions under
TIA and two exemptions from requirements of TIA endBankruptcy Act)lt is notable that the TIA does
not contain an explicit chapter 11 bankruptcy exioep and that the Bankruptcy Code does not explici
override the TIA with regard to confirmation of gter 11 plans involving existing debt securitiesct®n
1145(d) of the Code does exempt from the TIA certew debt securities issued as a result of aoefl
chapter 11 planSeell U.S.C § 1145(d) (2006) (exempting short term memtial notes issued under
reorganization plan from TIA application).

% SeeMark J. RoeThe Voting Prohibition in Bond Workou7 YALE L. J.232,251-55(1987)(offering
excellent and in-depth review and critique of sett816(b)'s origins and implications in modern dstite
debt restructurings).

% see idat 251 (recognizing SEC's desire to bring contiatecapitalization under jurisdiction of federal
bankruptcy court through trust indenture legiskiatiosee alsoWilliam W. Bratton & G. Mitu Gulati,
Sovereign Debt Reform and the Best Interest of i@msd57 VAND. L. REV. 1, 53 n.182 (2004) (pointing
out purpose of section 316(b) was to discouragebaburt agreements without judicial supervision).



438 ABI LAW REVIEW [Vol. 14:431

be approved by a class of debt if affirmative n@escast by two-thirds in amount
of the claims constituting the class, and more tbae-half in number of the
creditors in the class, with the fractions measagainst those claims and creditors
actually voting on the plaff. The United States Securities and Exchange
Commission ("SEC"), in promoting the TIA, was caossly forcing debt
restructurings involving TIA-qualified indebtednetss occur in bankruptcy court
under the applicable laws and rules, rather thaanirout-of-court setting under
rules contracted by the partf€sThe SEC's rationale, again, was to protect the
minority bondholders from disadvantageous decisiminthe majority—to protect
the "mom and pop" investor from the institutionsl amsiders. This rationale has a
decidedly modern ring to it, even though it wasnmanced in the late 1930's.
Although the legislative history of section 316(bakes clear that the SEC and
Congress preferred bankruptcy to out-of-court deddtructurings, as far as
protecting individual bondholders was concernedndgtess made no explicit
reference to bankruptcy in section 316(b). Notsi#inding this textual omission,
the TIA's legislative history and its citation byuwts and commentators have
caused the bankruptcy "exception" to become a atdridference in section 316(b)

*Seell U.S.C. § 1126(c) (2006).

2" The House Report on section 316(b) of the TIAestat[e]vasion of judicial scrutiny of the fairnesk
debt-readjustment plans is prevented by this pitswib" H.R. REP. NO. 76-1016, at 56 (1939eprinted in
FED. BAR ASSN SEC. LAW COMM., FEDERAL SECURITIES LAWS 3710 (BNA Books 1983). It should be
noted that while the provisions governing chapterdorganizations today were not in place whenTilide
was passed in 1939, they were in place when thewidé amended in 1990, and although Congress could
have revisited the TIA in the passage of the Bamicyu Code in 1978 or in later Bankrupcty Code
amendments, it did not. For the purposes of thisley it is more important to recognize that irspiag the
TIA Congress wanted to force bond debt restrucgisrinto court proceedings under bankruptcy lawn tioa
examine the particulars of the bankruptcy lawsffeat in 1939. It suffices to state, for presentgmses,
that a concept of debt restructuring (a "compasidy majority vote (by number and amount) didsexn
the federal bankruptcy law in effect in the late308. See FRANK B. GILBERT, GILBERT'S COLLIER ON
BANKRUPTCY 1 396, at 255 (James WM. Moore & Edward H. Levi edih ed. 1937) (stating only majority
of creditors, both in number and amount, is neecgdsaconstitute consent to composition). It isaimé that
the Gilbert treatise addresses the constitutignalfitsuch a law that permits a majority of credstéo vote
away the rights of an individual creditor to enfits claimsSee idf 381, at 250 (noting Congress' power
to establish uniform system of bankruptcy includ#swing compositions). In part, the constitutidtialis
defended based upon the provision of the bankrupteyrequiring that a creditor receive at leastagh in
the composition as it would receive in a liquidatitd. (commenting on constitutionality of compositions
because they achiey®o rata distribution of assets). The principle is thatrthean be no unconstitutional
deprivation of the individual creditor's rightslaag as the individual creditor ends up substadgttale same
as, or better off than, the creditor would if itnevdeft to enforce its individual rights. This peiple is found
in the modern Bankruptcy Code's section 1129(a(d)is often referred to (and was in its prior foamthe
1930s referred to) as the "best interests of wetlittest.Seell U.S.C. § 1129(a)(7) (2006). The question
for the purposes of this article is whether a fgmgiroceeding that lacks an equivalent to secti®@9(a)(7)
is nevertheless constitutionally sound and desgreinan extension of the bankruptcy exception té Tl
section 316(b). It may be relevant to this linengfuiry that in the 1930s the acceptance of a caitipa by
the majority of creditors waprima facie evidence that the composition was in the bestésts of the
creditors, and the burden was on the dissentindjtoreto demonstrate otherwiselL8ERT, suprg { 405, at
260 ("The approval of the majority of the creditissevidenceprima facie that the composition is for the
best interests of the creditors and the burdepas those who attack it to show the contrary.").
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analysis® But it makes sense to consider exactly what thikhuptcy exception is,
and why the SEC and Congress thought that it meiises

Chapter 11 bankruptcy "reorganization” cases relyulavolve (1) the proposal
(by a debtor, creditor, or other interested padfyh plan of reorganization for a
debtor's business, (2) the vote by creditors ontldreto accept or reject that plan,
and (3) the confirmation or non-confirmation of eeditor-accepted plan by the
bankruptcy court. As suggested above, the sectpdis this process is governed
by detailed voting procedures, as set forth inBaekruptcy Code and the Federal
Rules of Bankruptcy Procedure. Voting is arrandgdclasses of creditors—
creditors whose claims are alike with those of anether and, usually, different
from those of creditors in another cld8sA class of creditors accepts a plan of
reorganization if creditors holding at least twardk in amount and constituting
more than one-half in number of the creditors &t itlass vote in favor of the plan.
Only creditors who vote are calculated in thesetioas, so in most cases a class
will accept a plan with something less than the-thicds and one-half amounts if
measured on an absolute basis. At a bare mininom,class of creditors must
vote to accept a plan if that plan is to be condidnby the court.

The confirmation of a plan of reorganization isgit far too complex for the
purposes of this Article. But for present purposéssuffices to state that the
chapter 11 voting mechanics are complicated andietermined at the time and in
the circumstances of the chapter 11 proceeding. aRp number of reasons, they
are highly unlikely to match the relatively simpleting mechanics in an indenture,
which in any event are decided upon when the delssued, not when the debt is in
default. Moreover, it is important to note thag tthapter 11 voting mechanics are
only one aspect of the Bankruptcy Code and only poedion of the plan
confirmation process. Other legal requirementsvige further conditions and
limitations on the confirmation of a plan of reanigtion and the restructuring of a
debt issuer's obligatiors.

% 5ee supraote 8 and accompanying text (referring to beméfinajoritarian bondholder rights).

# 1t is usual for all bondholders under a singleeiniire to constitute a single class, distinct from
bondholders under a different indenture and disfirmm all other creditors, but this is not a hami-fast
rule—two bondholders under a single indenture cdwalde different rights and belong in different skes
or bondholders under one indenture might have icntights to bondholders under a different indeat
making common classification appropriaee, e.g.St. Louis Union Trust Co. v. Champion Shoe Mach.
Co., 109 F.2d 313, 316 (8th Cir. 1940) (holding dluwiders who secured their bonds through same trust
indenture were entitled to distinct classificatiatepending on when or whether they had agreedant gr
issuer extension).

% Many of these requirements are set forth in secti®?d of the CodeSeell U.S.C. § 1129 (specifying
requirements for confirming plans). One importaxdraple is the so-called "absolute priority rulettsan
1129 (b)(2)(B), which provides a protection to unged creditors that is not available in the outofirt
context. Specifically, the "absolute priority rulkfits retentions and distributions of propertpdiuding
stock) by and to equity holders if unsecured ceediire not paid in full—retentions and distribnschat
are often part of out-of-court restructuring@ePaul W. BonapfelJndividual Chapter 11 Cases Under
BAPCPA 25 Av. BANKR. L.J. 1, 54 (2006) (giving general meaning and prigations of absolute priority
rule).
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From the perspective of an individual bondholddnapter 11 provides a
process for a portion of a debt issuer's creditoeggree to a reduction in bond debt,
principal and/or interest, and for the court to malkat reduction binding upon the
individual bondholder without regard to whetheh#s agreed to it, opposed it, or
abstained from voting on it. But isn't this pretyswhat section 316(b) prohibits?
How can chapter 11 and the TIA be reconciled if ¢time statute infringes upon
individual rights that the other protects? Thevarsis as noted above—that
chapter 11 offers and requires more than just acesd creditor voting percentage.
It is a statute that carefully balances the rigtitthe individual against the rights of
the group, the rights of the debtor against thétsigf its creditors. Within this
scheme, there is an advanced degree of comfortthieaindividual bondholder's
rights will not be unduly prejudiced. And, unlilen out-of-court restructuring,
there is a judge waiting to hear the equitable eamcthat an individual bondholder
might raise.

Before leaving the domestic arena, it is usefuldte that the chapter 11 system
is premised upon recognizing "beneficial holderkstlaims, as opposed to "named
creditors.”" In chapter 11, the beneficial holdermdiond issued under an indenture
is entitted—and indeed is the only party entitled—vbte the claim corresponding
to that bond* And a beneficial holder has standing, as a creditobe heard on
other issues in the chapter 11 case. Most imppreateneficial holder has the
ability to participate in filing an involuntary blruptcy petition against the debt
issuer (a right, as noted above, that is protebyesection 316(b) of the TIAY. To
an attorney practicing solely within the U.S., thespects of chapter 11 might be
taken for granted. However, attorneys practicimgther countries will note that
most foreign civil-law jurisdictions recognize ondy named creditor and not any
party holding a claim through that creditor. Iretbase of debt issued under an
indenture, a foreign court might grant standing andght to vote only to the
indenture trustee. Recognition of the indentusstire as the sole creditor of bond
debt conflicts with the purposes of the TIA, beeatise TIA cannot protect the

%1 Seell U.S.C. § 1126(a) (2006) (stating holder of claiminterest may accept or reject plasde also
FED. R. BANKR. P. 3018 (indicating who may accept or reject plashapter 11 reorganization case)yre
Pioneer Fin. Corp., 246 B.R. 626, 633 (Bankr. Dv.N2000) (finding only holder of claim or interest
permitted to vote on plan pursuant to section 1496(

32 Seeln re Bd. of Dirs. of Multicanal S.A., 307 B.R. 384, 382r(Bankr. S.D.N.Y. 2004) [hereinafter
Multicanal [] (citing Drachman v. Harvey, 453 F.2d 722, 727 (@d 1972) (declaring federal law grants
beneficial shareholders standing to sue)) (notaugefal courts have allowed beneficial holders ® wder
TIA rights); see alsoEnvirodyne Indus., Inc. v. Conn. Mut. Life Cdn (re Envirodyne Indus., Inc.), 174
B.R. 986, 993 (Bankr. N.D. Ill. 1994) (analyzingyiglative history of section 316(b) to support tigti
noteholder to pursue action for principal and iesey.
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rights of an individual to take actions—Ilike commig an insolvency proceeding
against a debtor—if those rights do not exist mfifst place®

[ll. THETIA AND INTERNATIONAL DEBT RESTRUCTURINGS

The rule regarding domestic debt restructuring®listively clear: outside of a
chapter 11 plan of reorganization, a bondholdeglst dnay not be reduced or its
term extended without that bondholder's condbfithis rule starts to fall apart,
however, in the context of international debt nasturings.

It is an open guestion as to whether foreign insety proceedings are within
the "bankruptcy" exception to section 316(b). Rebat the bankruptcy exception,
while well-established, is not explicitly stateddaction 316(b), so there is no text
in the TIA to guide us. Instead, we have to comsififom an interpretation of
legislative history, and from a perspective of pulplolicy, whether section 316(b)
should protect individual bondholders under a Tielified indenture from being
bound by foreign insolvency proceedings. As we didcuss in more detail below,
the inquiry is likely take place on a country-bydotry basis and is likely to have
uncertain results.

As a preamble to the discussion of these legalessit is appropriate to
consider the business context in which the issueldp. Foreign companies
regularly look to the U.S. capital market for money assist their businesses.
Whether the money is sought for project financprigatization, or an acquisition,
the transaction is often structured as an issuahckebt securities under U.S. law
through a U.S. indenture trustee and through a UnSerwriter, to mostly U.S.
investors. The issuer of the debt may have soresepce in the U.S. or no
presence at all, but it will, at a minimum, estslbla bank account in the U.S. for

3 As will be discussed later in this Article, thdseoften an issue under foreign law as to whetimer a
indenture trustee is one creditor of the debtds @ representative of many bondholder creditashevith
its own rights in the foreign proceeding. This "ameditor or many" issue creates conflict in adaitil ways
when a debtor attempts to restructure U.S. bondttetugh a foreign insolvency proceeding. For eplam
most indentures expressly prohibit the indentwrstére from voting on any plan of reorganizatiomsiortilar
agreement, with the idea, based on the U.S. chaptenodel, that the beneficial holders of the bowds
vote on their own behalfSee In reValue Merchs., Inc., 202 B.R. 280, 288 (Bankr. EMdis. 1996)
(recognizing indentured trustees' plans of reomgitn are of little utility because actual credsteote on
reorganization plans and indentured trustees ataipted from voting under the terms of most indees).
But, if the U.S. indenture prohibits the indenttmgstee from voting, and if the foreign law alloasly the
indenture trustee to vote, then there is an impaSee Peter J.M. DeclercqRestructuring European
Distressed Debt: Netherlands Suspension of PayRmteeding . . . The Netherlands Chapter, IA7AM.
BANKR. L.J. 377, 396, 400-02 (2003) (contrasting right/¢de on reorganization plans in Netherlands to
indentured trustees' rights to vote in United Sfat8ee generallMark M. Polebaum, Denis L. Jenkins,
George W. Shuster, Jr., Alegandro Sainz & Manuek®ie-ChavezOne Creditor or Many? Bondholder
Standing in Foreign Insolvencig’NANCIER WORLDWIDE, May 2005, at 46.

34 See Multicanal | 307 B.R. at 388 (repeating language of sectioB(t1of TIA asserting right of
indenture security holder to receive payment omgjpil or interest "shall not be impaired or aféett
without the consent of such holder"); UPIC & Co.Kinder-Care Learning Ctrs., Inc., 793 F. Supp.,448
452 (proclaiming under section 316(b) of TIA, haldeights to receive payment of principal and ries¢
can not be affected or impaired without consent).
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the purpose of making its U.S. dollar-denominatedrest and principal payments
to the U.S. indenture trustee. On the one hamdUJtl. investors clearly understand
that they have lent money to a foreign company ihaoverned by foreign law.
On the other hand, the foreign company has issedd wnder U.S. law and has
consented to jurisdiction in U.S. courts.

If the foreign company experiences financial diffty and seeks to restructure
its debt, the company will likely have an arrayagitions. The foreign company
could attempt a voluntary out-of-court restructgryy way of a tender or exchange
offer or consent solicitation. These solutions {dowork on their own only if a
high percentage of bondholders accept the tender. ofAs discussed above, the
TIA prevents a bondholder from being forced to gt@ereduction of principal and
interest outside of bankruptcy, and this "hold-op8wer may cause a tender or
exchange offer to fail, because the offer is onlgcessful to the extent that
bondholders voluntarily subscribe to its terms. [yQthrough a court proceeding
could individual bondholders be compelled to aca@peduced amount of money
(or new debt securities) in full satisfaction ofeith claims against the foreign
company®

Thus, the troubled foreign company could attempinacourt restructuring. In
that case, the foreign company may have a choitvecle@ a foreign proceeding in
its home country or in the U.S. The rules for jdicsion over a debtor in the U.S.
are generous, and there is precedent for a chaptesise involving a company with
only minimal assets in the U.S. (e.g., a retairedd by U.S. counsel or a single U.S.
bank account with a small balané&)f the foreign company's debt is mostly bonds

% See Multicanal 1307 B.R. at 388 (confirming that TIA restricts jority bondholders from reducing
and affecting minority bondholders' rights to datision without consent). In some instances, thercve
effect of a potential insolvency proceeding willkeaender and exchange offers more successfultttegn
might be in the absence of such a threat, andneviency proceeding will be thereby avert8eelL TV
Corp. v. Valley Fid. Bank & Trust Co.( re Chateaugay Corp.), 961 F.2d 378, 381 (2d Cir. 1992
(observing debtors and creditors prefer to restnectiebtors' financial obligations outside of cdaoravoid
transaction costs and default by debtors, andaease likelihood of payment to creditors).

% Courts have held that retainers may satisfy thepgrty" requirement in section 109(a) of the
Bankruptcy CodeSee, e.g.In re Global Ocean Carriers, Ltd., 251 B.R. 31, 39 (Barik Del. 2000)
(concluding retainers paid on behalf of all debtwwsstitute sufficient property to file bankruptogtitions
under section 109)n re Indep. Eng'g Co., Inc., 232 B.R. 529, 533 (B.ALEt Cir. 1999) (deeming retainer
paid by third party as property of debtor's estateg alsdll U.S.C. § 109(a) (2006) (defining who may be
debtor). Bank accounts with balances as low as .$0%ave also been held sufficient to make a debtor
eligible under section 109(a) of the Bankruptcy €dke, e.g.In re Farmer, 288 B.R. 31, 32-33 (Bankr.
N.D.N.Y. 2002) (qualifying individual with $600 ibank accounts as debtoln;re Global Ocean251 B.R.
at 38—39 (considering less than $100,000 in dettark accounts property for purposes of eligijijitn re
McTague, 198 B.R. 428, 431-32 (Bankr. W.D.N.Y. 19@®&)iding $194.00 in bank account as sufficient
property);see also In réderovias Nacionales de Colombia, S.A. Avianca, B®R. 1, 8-9 (Bankr. S.D.N.Y.
2003) (holding minimal U.S. property satisfied saet109(a) for Colombia-based debtor). The recasec
of Yukos Oil is an extreme (and failed) exampleaoforeign company attempting to make use of U.S.
insolvency lawlin re Yukos Oil Co., 321 B.R. 396, 410-11 (Bankr. S.BxT1998) (dismissing petition for
chapter 11 relief because funds were transferreat¢ount one week before filing of petition formary
purpose of creating jurisdiction in U.S. BankrupiCpurt). Moreover, courts have stated that thek lac
jurisdiction to question what amount of propertyniscessary to satisfy section 109(a), since thtitsta
contains no minimum:
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issued in the U.S. to U.S. creditors, it is everraniikely that a U.S. court could
exercise jurisdiction over the company's debt vestiring casé’ Nonetheless, the
foreign company might find advantages in an insatyeproceeding under the laws
of its home country. For example, the company imaye trade creditors that are
best dealt with through a home-country proceedorgmay have regulatory or
business-specific issues that need to be addréssaity. In that case, in order to
ensure that orders entered by a foreign courtiadiry upon the U.S. bondholders,
the company might still file a full-fledged "pleyérproceeding in the U.S. under
section 301 or 303 of the Bankruptcy Cdtler the company might file what was
previously an "ancillary" proceeding in the U.S.den section 304 of the
Bankruptcy Code and what is now a chapter 15 cadlewing the 2005
amendments to the Bankruptcy Cdde.

Consequently, as applied to the case at bar, #tetstdoes not seem to be vague
or ambiguous, and it seems to have such a plaimimgas to leave the Court with no
discretion to consider whether it was the inten€ohgress to permit someone to obtain
a bankruptcy discharge on the basis of having eid@ dime or a peppercorn located
in the United States.

In re McTague198 B.R. at 432. However, courts have suggesgdiie result could be different if nominal
assets were maintained in the United States stiletyake a debtor eligible under section 109%&e In re
Head, 223 B.R. 648, 651-52 (Bankr. W.D.N.Y. 1998)ecting debtors arguments for eligibility whehney
established fagade of eligibility by obtaining UrBailing addresses and opening small bank accaaonts
U.S. banks (citingn re McTague 198 B.R. at 432 (suggesting "bad faith filingsaynbe appropriate
grounds for dismissal))see also In re Farmer288 B.R. at 31 (reasoning bank accounts werecgarit
property where there was no allegations they wpened simply to manufacture eligibility for debtoruse
U.S. law).

%’See generallyeff Carruth,International Secured Transactions and Insolver®y INT'L LAW. 363
(2005) (surveying cases in U.S. federal courts esking issues of international insolvency). U.Shdbo
documents generally contain choice-of-law and cotagejurisdiction clauses specifying New York |land
New York courtsSee, e.g.Valley Nat'l. Bank v. Greenwich Ins. Co., 254Supp. 2d 448, 456 (S.D.N.Y.
2003) (holding choice of law clause on bond apgyiew York's law governs any disputes arising under
bond). Even if these clauses are not specificalfpreeable in the case of a foreign debtor, a ddbirt
might take them into account in its jurisdictiorafysis.See, e.g.In re Lois/USA, Inc., 264 B.R. 69, 96-97
(Bankr. S.D.N.Y. 2001) (upholding choice of law pions in loan documents).

For a recent decision regarding the issue of whedhf@reign debtor may be subject to an involuntary
chapter 11 case, sée re Globo Comunicacoes e Participacoes S317 B.R. 235, 252-254 (S.D.N.Y.
2004), in which the court held that a foreign compaaving property in the U.S. and substantial debt
U.S. creditors can be subject to involuntary baptay proceedingButsee In reBd. of Dirs. of Multicanal
S.A., 314 B.R. 486, 523 (Bankr. S.D.N.Y. 2004) gieafter Multicanal 1] (dismissing involuntary
proceeding for, among other reasons, inabilityaafrtto force rehabilitation of debtor over its ettion).

% Seell U.S.C. § 301 (2006) (allowing commencement dfinry petition by debtor); 11 U.S.C. §
303(b)(4) (2006) (granting foreign representatifeestate in foreign proceeding ability to commence
involuntary case). The company could file a volaptehapter 11 case under section 301, or its fareig
representative could file an involuntary chaptercage under section 303(b)(&ee, e.g.In re Axona Int'l
Credit & Commerce, Ltd., 88 B.R. 597, 606 (BankiDS8Il.Y. 1998) (upholding proceeding brought by
foreign representative under section 303(b)(4)).

% Seell U.S.C. § 1501 (2006) (defining chapter 15 puepasd scope of applicatiordee alsan re
Treco, 240 F.3d 148, 153 (2d Cir. 2001) (discus&imgign company's ability to bring ancillary predings
under section 304)n re Seok Lee, No. 06-40043, 2006 WL 2434065, at *4n{@aW.D. Wash. 2006)
(granting permanent injunction by motion under ¢baft5 without filing of adversary proceeding).
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The path that the company chooses to follow maksigraficant difference in
the analysis under section 316(b) of the TIA. Ased above, there is an implicit
but well-established exception to the TIA for deéstructurings effected through
chapter 11 of the U.S. Bankruptcy Code. This eticepvould likely include both
"stand-alone" chapter 11 cases involving foreigihtoles, as well as voluntary
(section 301) and involuntary (section 303) chafitecases filed by a debtor or its
"foreign representative," respectively, in connattiwith a contemporaneous
foreign insolvency proceeding for the same debtoits home countr§f It is
unclear, however, whether the exception will apiplythe case where a foreign
debtor's only insolvency proceeding is in its hotoentry, or in the case where a
foreign debtor has an insolvency proceeding ihdse country and a section 304
"ancillary” proceeding in the U.S. (under the laropto the 2005 amendments to
the Bankruptcy Code) or a chapter 15 case (un@eartrended Bankruptcy Cod@).

The question is this: assuming that Congress imegnd permit a chapter 11
plan to override section 316(b) of the TIA, did @oess also intend to permit
foreign insolvency proceedings to override sec8a6(b)?

There are two basic circumstances under whichgihéstion will arise. Under
one scenario, the foreign debtor would be the fiesty to seek a determination by a
U.S. court. The foreign debtor would ask the Wd@rt for an order that recognizes
the foreign insolvency proceeding and declares tifatdischarge obtained in the
foreign proceeding overrides a bondholder's rightstie and collect under TIA
section 316(b). Under the other scenario, a boldénof a foreign debtor would be
the first party to seek a determination by a U&irt The bondholder would sue
on its bond in a U.S. court, notwithstanding thexgieg or completed foreign
insolvency proceedintf. The foreign debtor would raise as a defense thenaent
that the foreign proceeding has discharged ordistharge the bondholder's claim,
thus nullifying the bondholder's section 316(bhtigy Ultimately, a similar analysis
will be required for each of these two circumstanceHowever, the former
circumstance, in which a debtor seeks affirmatieeognition of the foreign
insolvency proceeding to pre-empt any relevant hotdér claim, has a more
definite statutory scheme attached to it.

0 All of these proceedings would involve the fulkayr of chapter 11 rights and duties, and the mere
presence of a contemporaneous foreign insolvermyepding would not likely effect the applicabildfthe
implied U.S. bankruptcy exception to section 316H)wever, comity issues could develop as the dorei
and U.S. proceedings develop, and it is unlikebt fAlA concerns could arise when conflicting U.8da
foreign laws are reconcile@ee Multicanal, 1307 B.R. at 392 (considering comity one factodétermining
whether to grant relief in foreign proceeding unsiection 304).

41 Another type of bankruptcy case is an involunttrgipter 11 case filed by bondholders against agiore
debtor under section 303 of the Bankruptcy Code. iThues addressed in this Article will not likalyse in
such an involuntary chapter 11 filing unless theifgn debtor contests the chapter 11 filing (faxraple, on
section 305 abstention grounds) in favor of a fpreinsolvency proceeding (with or without an
accompanying chapter 15 proceedir§ge, e.g.Universal Cas. & Sur. Co. v. Gela fe Geg 53 B.R. 891,
904-05 (Bankr. S.D.N.Y 1985) (dismissing competaigpter 11 petition under section 305 where case
ancillary to foreign proceeding was also filed).

42 As describedsuprain note 14, a group of bondholders might insteagirbeith an involuntary chapter
11 filing, which is likely to raise the same setsgfues in a different initial procedural context.
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And, in fact, that statutory scheme has recentlanged. Prior to the
effectiveness of the 2005 amendments to the Batdyupode, a debtor's foreign
representative would have commenced an "ancillapcgeding” in the United
States under section 304 of the Bankruptcy Code iantthat ancillary proceeding,
would have requested an injunction barring suitbgdholders on their bonds.
Under the new law, a debtor's foreign represerdatiould seek the same type of
relief by commencing a case under the new chapitesfthe Bankruptcy Cod&.
This Article will first address the prior law undeection 304, because the only
available precedent for the issues raised in thtgclé is found in the section 304
context. Then, this Article will describe the pisions of the new chapter 15 that
would be employed in a TIA section 316(b) analysiBinally, this Article will
describe an analysis of the TIA section 316(b)eassthat could apply in section
304, chapter 15, and any suit by a bondholder ©bond in the absence of a pre-
emptive section 304 or chapter 15 proceeding. maitely, the TIA section 316(b)
analysis does not depend upon the type of procgesimmenced or whether the
foreign debtor or its bondholder is the party takihe first litigation steps, but
rather upon broad concepts of cross-border insolviaw.

IV. FORMERBANKRUPTCY CODE SECTION 304

Former section 304(a) of the Bankruptcy Code péeaita "foreign
representative” to file a petition to commence seda the U.S. that is "ancillary" to
a ‘"foreign proceeding’® The terms “foreign proceeding” and "foreign
representative” were defined in sections 101(23) 3401(24) of the Bankruptcy
Code:

(23) "foreign proceeding" means proceeding, whejhdicial or
administrative and whether or not under bankrugeny, in a
foreign country in which the debtor's domicile,idesice, principal
place of business, or principal assets were locaaédthe
commencement of such proceeding, for the purpodiguitiating

43 See Multicanal | 307 B.R. at 387 (describing foreign debtor's féary" case seeking preliminary
injunction to enjoin domestic creditors from prodieg with State court lawsuitsgee also In reNetia
Holdings, S.A., 278 B.R. 344, 345 (Bankr. S.D.N.2002) (granting members of foreign debtor's
management board in ancillary proceeding prelinyimgunction to protect foreign debtors' assetti8.).

4 Seell U.S.C. § 1520(a)(1) (2006) (applying relief ettions 361 and 362 of Bankruptcy Code to
debtor and property of debtor in U.S. upon recagmiof foreign proceeding under chapter 1d89e alsdll
U.S.C § 362(a)(1) (2006) (providing automatic stay'commencement or continuation . . . of a judjcia
administrative, or other action or proceeding agjathe debtor that was or could have been commenced
before the commencement of the case under tas titl .").

%5 Seell U.S.C. § 304(a) (2000) ("[A] case ancillary téoseign proceeding is commenced by the filing
with the bankruptcy court of a petition under tlsisction by a foreign representativetpealed by
Bankruptcy Abuse Prevention and Consumer Prote&irof 2005, Pub. L. No. 109-8, § 802(d), 119 Stat
23, 146.
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an estate, adjusting debts by composition, extensio discharge,
or effecting a reorganizatidfi;

(24) “foreign representative” means duly selectedstee,
administrator, or other representative of an estatea foreign
proceeding”’

Thus, if an insolvency proceeding had been comntefarea foreign bond issuer in
its home country, a representative of that comaagtate was able to enter the
U.S. Bankruptcy Court and commence an ancillancgeding under U.S. law. In
the context of that ancillary proceeding, formectse 304(b) authorized the U.S.
Bankruptcy Court to "enjoin the commencement ortiooiation of any action
against a debtor with respect to property invokedtich foreign proceedintf"or
any action against such property, and to "enjoendbimmencement or continuation
of the enforcement of any judgment against the ateltith respect to such
property, or any act or the commencement or coation of any judicial
proceeding to create or enforce a lien againsptbperty of such estaté’'Section
304(b) also authorized the U.S. Bankruptcy Coutbtder turnover of the property
of such estate, or the proceeds of such propersych foreign representative."

The provisions of section 304(b) contemplated thsuance by the U.S.
Bankruptcy Court of orders in furtherance of theefgn insolvency proceeding. A
classic example would be the issuance by the W@t of an injunction protecting
U.S. assets of the foreign company from foreclodoyeU.S. creditors of that
company. More specific to the concerns of thisicdet most practitioners would
agree that section 304(b) gave the U.S. court dityaie enjoin U.S. bondholders
from bringing suit against foreign company—and ailitg to subject those U.S.
bondholders to the rulings of the foreign courthie company's foreign insolvency
proceeding.

However, to grant the relief authorized in sectRif(b), the U.S. court was
required to consider "what will best assure an enwnal and expeditious
administration of such estate, consistent witkIx factors:

% Seell U.S.C. § 101(23) (2000) (defining “foreign predmg"), amended byBankruptcy Abuse
Prevention and Consumer Protection Act of 2005, Publo. 109-8, § 802(b), 119 Stat. 23, 145.

47 Seell U.S.C. § 101(24) (2000) (defining "foreign regmetative”),amended byBankruptcy Abuse
Prevention and Consumer Protection Act of 2005, PubNo. 109-8, § 802(b), 119 Stat. 23, 145.

8 Seell U.S.C. § 304(b) (2000)epealed byBankruptcy Abuse Prevention and Consumer Protedtizi
of 2005, Pub. L. No. 109-8, § 802(d), 119 Stat.1285;see alsdoreag, Controle et Revision S.A. v. Refco
F/IX Assocs., Inc.If re Koreag), 961 F.2d 341, 346 n.4 (2d Cir. 1992) {opgptext of section 304 in case
ancillary to foreign proceeding).

9 Seell U.S.C. § 304(b) (2000)epealed byBankruptcy Abuse Prevention and Consumer Protedtizi
of 2005, Pub. L. No. 109-8, § 802(d), 119 Stat. 8. See generallfPaul L. Lee Ancillary Proceedings
Under Section 304 and Proposed Chapter 15 of thekBgtcy Code76 AM. BANKR. L.J. 115, 137-39
(2002) (elaborating on use of section 304 to ohtgumctive relief in ancillary proceedings).

%0 Seell U.S.C. § 304(b)(2) (20003pe alscHaarhuis v. Kunnan Enters., Ltd., 177 F.3d 10@2,1+12
(D.C. Cir. 1999) (interpreting plain language oftsen 304).

1 Seell U.S.C. § 304(c) (2000jepealed byBankruptcy Abuse Prevention and Consumer Protedii
of 2005, Pub. L. No. 109-8, § 802(d), 119 Stat. P&; Evelyn H. Biery et alA Look at Transnational
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(1) just treatment of all holders of claims agamsinterests in such
estate;

(2) protection of claim holders in the United Ssatagainst
prejudice and inconvenience in the processing aimd in such
foreign proceeding;

(3) prevention of preferential or fraudulent disitioss of property
of such estate;

(4) distribution of proceeds of such estate sulbistin in
accordance with the order prescribed by this title;

(5) comity; and

(6) if appropriate, the provision of an opportunity a fresh start
for the individual that such foreign proceeding cems [not
applicable in corporate casé§].

Although each of these factors carries its own i§igesignificance, the fifth
factor, "comity," is a term that was broad enougldescribe as a whole the inquiry
into whether section 304(c) relief was appropriatéae comity inquiry, in essence,
questions whether the foreign proceeding has ctarsiics that warrant
recognition and approval under U.S. law (or lacksracteristics that would be
required for such recognition and approval). Qftais inquiry manifested itself as
a comparison of the foreign insolvency law with thé. Bankruptcy Code. If the
two legal systems are close enough—they need natldrgical—then the U.S.
court would defer and "extend comity" to the forejgroceeding.

V. MULTICANALAND CABLEVISION

As described above, one context in which a secsb@(b) challenge might
arise is a chapter 15 case. Because there isaptertl5 precedent at this time, one
can look to an analogous context, the recent se@! ancillary proceedings in
which TIA section 316(b) challenges have been daiseently in thén re Board of
Directors of Multicanal S.A® andIn re Cablevision S.A! bankruptcies.

Multicanal S.A. is an Argentine media conglomenafi¢h virtually all of its
assets and operations in Latin America. Betwe&Y Ehd 2001, Multicanal issued

Insolvencies and Chapter 15 of the Bankruptcy Alirseention and Consumer Protection Act of 2006
B.C. L. Rev. 23, 37 (2005) (listing factors enumerated byuséatand describing "competing goals" of
Bankruptcy Code).

2 Seell U.S.C. § 304(c) (20003ee also In reTreco, 240 F.3d 148, 155-59 (2d Cir. 2001) (ariatyz
factors enumerated in section 304(c)).

3314 B.R. 486 (Bankr. S.D.N.Y. 2004).

4315 B.R. 818 (S.D.N.Y. 2004).
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approximately $500 million in debt under five indiemes governed by U.S. law and
qualified under the TIA?

In 2003, Multicanal proposed to restructure itsgdtions through an Argentine
legal proceeding called an "acuerdo preventivoagxdicial," commonly referred to
as an "APE." An APE is a privately-negotiated degsttructuring for which court
approval is sougPt—it has some similarities to a prepackaged U.Spihall
proceeding. Multicanal's U.S. bond debt constitusubstantially all of the
company's indebtedness for money borrowed. Undeltiddnal's proposal, the
holders of the U.S. bond debt would suffer a reidacin amounts of principal and
interest owed to them. About 80% of the bondhadeere U.S. individuals and
institutions>’

Holders of approximately 94% of the principal ambahthe Multicanal bonds
voted on the company's APE plan, with holders d#68f the principal amount
voting in favor of the plan. One significant haldgposing the plan objected to the
plan's approval by the Argentine court, and in ralbel track, commenced litigation
against Multicanal in New York, seeking to colléwe full amount of principal and
interest due on its bond$As a defensive measure, Multicanal filed a sec864
petition in the Bankruptcy Court for the SoutherristBict of New York>®
Multicanal argued that the bankruptcy court shaxdrcise its section 304 powers
to enjoin the New York litigation in deference teetAPE, which injunction would
eliminate the objecting bondholder's right to sueltanal in the U.$° The
bondholder, for its part, argued that the TIA preed the U.S. court from
infringing upon the bondholder's right to sue—theither the APE nor section 304
could interfere with the bondholder's rights unsection 316(b) of the TIA! The
bondholder, together with other affected bondhald@lso filed an involuntary
chapter 11 petition against Multicanal under sec803 of the Bankruptcy Code.

%5 Multicanal Il, 314 B.R. at 492 (indicating Multicanal's debt ird#s Bank debt and five series of U.S.
dollar-denominated notes amounting to $509 millidgrgctual information from th®lulticanal Il andIn re
Cablevision cases is drawn from the dockets and pleadingshén dorresponding bankruptcy cases,
references to which are stated in the main texiviel

%% 1d. at 493 (describing APE as privately negotiatedt destructuring, "supported by a qualified majority
of a debtor's creditors, that is submitted to agehtine court for judicial approval.").

571d. at 494 (indicating over 80% of Multicanal creditersre U.S. individuals and institutions).

%81d. at 499 (detailing commencement of litigation irpSme Court of New York by bondholder).

%9 SeeVerified Petition for Relief Under 11 U.S.C. § 30Mdo. 04-10280 (Bankr. S.D.N.Y., Jan. 16, 2004)
(seeking relief under section 304).

9 Multicanal I, 314 B.R. at 500 (explaining Multicanal sought bjoén bondholder from proceeding with
State court actions).

1 1d. (specifying arguments against using section 304eqwding to limit bondholder's rights). The
bondholder also filed an involuntary petition fofmenary" chapter 11 case against Multicamdl.at 491
(stating bondholder filed involuntary chapter 1li@t against Multicanal). Effectively, the bondhaldeas
willing to give up its TIA section 316(b) rights exchange for the protections of a U.S. chapterakk, but
was not willing to give up those TIA rights in exaige for the protections of an Argentine ABEe idat
520 (providing bondholder argued involuntary pratieg is only method for U.S. creditors to obtaitiefe
and it will not impact foreign proceedings).
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The U.S. bankruptcy court initially ruled againisé tboondholder and granted a
preliminary injunction in favor of Multicandf. Specifically, the court held that the
bondholder's "rights under the Trust Indenture datnot preclude the granting of
relief to Multicanal under [section] 304 of the Bamptcy Code.*® Subsequently,
in determining whether to continue the effect oé reliminary injunction, the
court again ruled against the bondholder by grgntsection 304 relief and
dismissing the bondholder's involuntary section pestion®* In making its ruling,
the court did not take the TIA issues head-ontebud, the court considered whether
the APE was entitled to recognition under sectifd.3lts implied logic appears to
be as follows: if chapter 11 trumps the TIA, andhié APE is enough like chapter
11 to warrant section 304 recognition, then the AREt trump the TIA®

Consistent with this logic, a major portion of theurt's August 27, 2004,
opinion addressed the issue of whether the APadisad enough like chapter 11 to
warrant section 304 recognition. Interestingle tlourt began its legal analysis by
citing a nineteenth-century Supreme Court decisi©anada Southern Railway
Company v. Gebhafd and stating, "[tlhe Supreme Court made clear aer
century ago that in contracting with a foreign gnta person subjects himself to the
laws of the foreign government 'affecting the pavemd obligations of the
corporation with which he voluntarily contract®."The court next cited Second
Circuit precedent, which the court characterizedea®gnizing "that foreign courts
have an interest in presiding over the insolvenoggedings of their own domestic
business entities to promote the systematic digtitih of a debtor's assef$."

The court's preface to its legal analysis setthedramework for its subsequent
discussion of section 304—that foreign insolvencgcpedings should be given
deference unless they are fundamentally unfair,that U.S. investors in foreign
companies should accept the consequences of tkethiey have voluntarily
assumed by making the foreign investment. The agesss: "If you don't like the
country's law, don't invest in that country."”

Although theMulticanal court's decision has the appeal of simplicityrehare
a number of questions that go to the core of thetsoreasoning. First, the court's
logic is somewhat tautological. By saying that & Uinvestor must accept the

%2 See idat 500 (indicating bondholder's rights did notveret court from ordering preliminary injunction
for Multicanal).

8.

% See idat 523 (recognizing and enforcing Multicanal's ARELLS and dismissing involuntary chapter
11).

85 Or does the Bankruptcy Code as a whole, and sothapter 11, form an implied exception to the TI1A
See id.at 491 (considering whether APE proceeding in Atiga is entitled to recognition under section
304).

6109 U.S. 527, 537 (1883) (discussing contractinggre and obligations).

7 Multicanal 1, 314 B.R. at 486, 500-01(quoting Canada S. Ry.\Cdebhard, 109 U.S. 527, 537
(1883)).

% See id.at 501 (citing Cunard S.S. Co. v. Salen ReefevsSéB, 773 F.2d 452, 458 (2d Cir. 1985)
(discussing foreign interest in presiding over pextings which affect domestic entities)).
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consequences of foreign law on a foreign investmemiess that law is unfair by
U.S. standards, the court is imposing on the fordayv the same U.S.-centric
expectations that it is discouraging in the U.Sestor. In other words, how can
the court at once measure foreign law by U.S. statgdand inform a U.S. investor
that it is improper to do the same?

Second, theMulticanal court's logic overlooks at least one view of thekaa
dynamic involving issuances of U.S. bonds by fare@pmpanies. Rather than
speak to what law a U.S. investor must subjeclfiteavhen investing in a foreign
company, why not focus on what law a foreign conypaist subject itself to when
accessing U.S. capital markets, through the issuahbonds governed by U.S. law
and by documents in which the foreign company basnitted to the jurisdiction of
U.S. courts?

Third, when section 316(b) of the TIA is considesgukcifically, the idea that
Multicanal is a debtor-versus-creditor dispute begins towgiraRemembering that
section 316(b) protects a minority bondholder fritv@ majority, why shouldn't the
TIA—a U.S. statute—govern the relationship betwaeminority U.S. investor and
a majority composed of mostly U.S. investors?

Fourth, the precedent cited by thulticanal court—Canada Southerrand
Cunard Steamship Co. v. Salen Reefer Servicé8-ARalt with the question of
whether or U.S. partysontractualrights could be impaired by a foreign (Canadian
or Swedish, respectively) insolvency proceedfhfhe TIA rights of section 316(b)
are created under statute, and the analog@awada Southermand Cunard may
therefore be misplaced.

Some of these same arguments were raised by tlyedswnepresenting the U.S.
investor in the recent insolvency litigation invinlg Cablevision S.A! Like
Multicanal, Cablevision is an Argentine media comp#hat sought to restructure
itself through an APE. Cablevision had issued deloter U.S. law, and that debt—
about $725 million in principal—constituted the fis share of Cablevision's
liabilities.”” Perhaps most significant, Multicanal and Cablevisalso shared the
same minority bondholder who raised TIA argumentspposition to the proposed
APE.

9773 F.2d 452 (2d Cir. 1985).

" Multicanal 11, 314 B.R. at 500-01 (explaining how contractinghwioreign entity exposes person to
laws of foreign government).

™ In Cablevision's Memorandum of Law in Opposition Respondent SHL Company's Request for
Summary Judgment and Injunctive Relief and In FerrBupport of Cablevision's Section 304 Petitiod an
Motion For Preliminary Injunction, No. 04-CV-0727&84nkr. S.D.N.Y. Oct. 20, 2004), at 9-10,
Cablevision asserts thitulticanal | correctly held that a foreign insolvency case ca@rcome TIA rights.
In Respondent SHL Company's Memorandum of Law irtHeurSupport of Its Motion to Withdraw the
Reference of This Matter From the Bankruptcy CoursBant to 28 U.S.C. § 157(d), No. 04-15697 (Bankr.
S.D.N.Y. Sept. 27, 2004) [hereinaftRespondent SHL Company's Motion Sept. 27, ]20BHL rejects
Multicanal'sholdingas erroneous federal statutory interpretation.

2In re Cablevision S.A., 315 B.R. 818, 819 (S.D.N.Y 20@#iscussing outstanding principal amount on
U.S. dollar-denominated debt).
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In the Cablevision case, the investor argued that groposed APE would
permit Cablevision's existing shareholders to naman 80% ownership interest in
the company, while at the same time forcing credito accept payment of only
65% of their claims for principal and interé&fThe investor followed three lines of
reasoning: (1) no "foreign representative" or "fgneproceeding” existed to allow
Cablevision to invoke section 304 of the BankrupBnyde; (2) the Argentine APE
process should not be afforded comity; and (3)AR& process could not "trump"
the TIA™ The investor's first line of reasoning was techhiand stilted—the
"foreign proceeding" and "foreign representativefimitions in section 101 of the
Bankruptcy Code are intentionally broad and inelesi The second and third
rationales were more complex and give rise to #mesquestions addressed in this
paper.

Ultimately, the Cablevision investor sold its bondsd the TIA issue was never
decided by the couff. But the extensive briefing of the TIA issue by @afsion
and the investor provided a pddtlticanal illustration of the strengths of section
304 and the TIA relative to one another. The issueach instance is comity—
whether foreign insolvency proceedings should htheesame status and power as
chapter 11 vis-a-vis the TIA.Cablevisionwould have been a good test case,
because the restructuring permissible under the MaE problematic under the
"absolute priority rule" applicable in chapter 1lretunsecured creditors were not
being paid in full, yet the shareholders were retg a substantial interest in the
company’’

VI. NEw CHAPTER15

The new chapter 15 of the Bankruptcy Code—sectidisl through 1532—
incorporates a comprehensive set of rules regartlirginteraction of U.S. and
foreign bankruptcy courts that is far more robusint what was in place under
section 304. Under section 1501(a), the purposeshapter 15 are set forth,
including international judicial cooperation, greategal certainty for investment,

3 See generallyRespondent SHL's Memorandum of Law in OppositiorPaiitioner's Motion for a
Preliminary Injunction, No. 04-15697 (Bankr. S.DYNSept. 24, 2004), at 1-2(stating facts of case).

" See generally Respondent SHL Company's M@&iept. 27, 2004at 3—15 (outlining and discussing
arguments of investor).

51t should be noted that the TIA's application tbandholder's rights in the issuer's bankruptcy dras
added procedural effect in bankruptcy litigatioramely, they may provide grounds for mandatory or
permissive withdrawal of the reference from theksaptcy court to the federal district court undect®n
157(d) of title 28 of the United States Co@®ee28 U.S.C. § 157(d) (2000) (allowing district cotet
withdraw proceeding if resolution requires considien of chapter 11 and other laws regulating
organizations or activities affecting interstatencoerce). Withdrawal of the reference in fact ocedrinIn
re Cablevision See 315 B.R. at 822 (holding issues of whether sac864 overrides TIA and whether
extending comity to APE is appropriate should ts®hkeed by Article Il Court, not bankruptcy court).

s Another good test case would be one in which treign court does not recognize the standing of
individual bondholders, but only the standing dithndenture truste&ee supraote 33 and accompanying
text (addressing conflicts arising when debtor s to restructure U.S. bond debt through foreign
insolvency proceedings).
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fair and efficient administration of cross-bordersolvencies that protects the
interests of all creditors and the debtor, protecand maximization of the debtor's
asset value, and facilitation of the rescue offit@ncially troubled business with a
goal of protecting investment and preserving empleyt’” While these purposes
are broad, they contain more than a suggestiomptioéecting bondholders is within
their scope. But are the rights of a bondholdefenIA section 316(b) among the
rights that chapter 15 proposes to protect intkermational insolvency context?

A chapter 15 case is commenced by a foreign repiasee's filing of a
petition for recognition of the foreign insolvenpyoceeding® The U.S. court will
recognize the foreign proceeding if it meets a neindd formal requirements found
in section 1515. Recognition itself is not coratittd upon any substantive analysis
of the foreign proceeding or the laws of the copirirwhich the foreign proceeding
is based, yet, even absent substantive analysisgméion of a foreign proceeding
makes certain types of relief available.

Assuming the foreign proceeding is a "foreign mainceeding” (that is, it is
based in the country where the debtor has the cefti,s main interestsy; the
order recognizing the foreign proceeding will résanlthe automatic application to
the debtor and its U.S. assets of Bankruptcy Cogetions 361 (adequate
protection), 362 (automatic stay), 363 (use of prop, 549 (post-petition transfers)
and 552 (post-petition effect of security inter&Sfrecognition does not affect non-
U.S. assets of the debtor and does not bar acbomsght outside the U.S. by
creditors of the debtor to the extent necessapréserve those creditors' claiffis.
Section 1520 relief is both interim in nature aratraw in scope. While it would
stay an attempt by a bondholder to exercise its §détion 316(b) rights as to U.S.
assets, it would not discharge the foreign debstamfits obligations to a bondholder
and would not prevent suits with respect to non-ldsSets.

In addition to the automatic relief under chapt& dpon recognition of a
foreign proceeding, other "appropriate relief* nisy granted "where necessary to
effectuate the purpose of [chapter 15] to protéet assets of the debtor or the

"Seell U.S.C. § 1501(a) (2006) (setting forth objezsiwf providing effective mechanisms for dealing
with cases of cross-border insolvency).

8 Seell U.S.C. § 1504 (2006) (“A case under this chaisteommenced by the filing of a petition for
recognition of a foreign proceeding under secti®&i5l"); see alsoUnited States v. J.A. Jones Constr.
Group, LLC, 333 B.R. 637, 638 (E.D.N.Y. 2005) (offey relief under chapter 15 only after foreign
representatives commence ancillary proceeding doognition of foreign proceedings before bankruptcy
court).

" Seell U.S.C. § 1502(4) (2006) (defining foreign predieg as "pending in the country where the
debtor has the center of its main interests").

8 seell U.S.C. § 1520(a) (2006) (laying out other amile sections of Bankruptcy Code when dealing
with foreign main proceedings). This assumption Mtdae true for all purposes of this Article, becatisis
Article addresses the question of whether a digghar a foreign main proceeding provides an exoept
the bondholder rights in section 316(b).

81 Certain limited relief is available upon the fijiof a petition and before recognition is grant®eell
U.S.C. 8 1519 (2006) ("From the time of filing &ipen for recognition until the court rules on thpetition,
the court may . . . grant relief of a provisionature . . . .").
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interests of the creditor§*'Like section 1520, section 1521(c) makes cleat tha
relief under section 1521 must relate to assetsdhauld be administered in the
chapter 15 case—namely, assets that are locatéldeitd.S** Any relief under
section 1521 or section 1519 (pre-recognition imterelief that is analogous to
section 1521 post-recognition relief) may be grdntaly if the interests of the
creditors and the debtor are sufficiently proteéfed

Section 1507 provides that the court presiding @vehapter 15 case may, upon
recognition of a foreign proceeding and subjedch®specific limitations elsewhere
in chapter 15, provide "additional assistance" téoreign representative "under
[title 11] or under other laws of the United Stat®sSuch additional assistance
must, consistent with the principles of comity,s@aably assure—

(1) just treatment of all holders of claims againsinberests in the debtor's
property;

(2) protection of claim holders in the United Statesiagt prejudice and
inconvenience in the processing of claims in suchifin proceeding;

(3) prevention of preferential or fraudulent dispositgoof property of the
debtor;

(4) distribution of proceeds of the debtor's propertybstantially in
accordance with the order prescribed in [title Kbl

(5) if appropriate [in bankruptcies of individuals],ethprovision of an
opportunity for a fresh start for the individuahtrsuch foreign proceeding
concerng?

If these factors seem familiar, it is because they almost identical to the
section 304(b) factors described above. The mosabte difference between
section 1507 and section 304(b) is the movemehtarhity" from its status as one
factor among six in section 304(b) to an overarghpminciple for all factors in
section 1507. This difference is truly more fotmart substance, however, because

811 U.S.C. § 1521 (2006) ("Upon recognition of eefgn proceeding, whether main or nonmain, where
necessary to effectuate the purpose of this chaptéto protect the assets of the debtor or tleeast of the
creditors, the court may, at the request of theifor representative, grant any appropriate relief.").

811 U.S.C. § 1521(c) (2006) ("In granting reliefden this section to a representative of a foreign
nonmain proceeding, the court must be satisfiet ttie relief relates to assets that, under the dathe
United States, should be administered in the fareignmain proceeding or concerns information reglin
that proceeding.").

8 Seell U.S.C. § 1522 (2006%ee also In réfri-Continental Exch., 2006 Bankr. LEXIS 2224,*a6
(Bankr. D. Cal. 2006) (illustrating function of sien 1522).

% SeeUnited States v. J.A. Jones Constr. Group, LLC, B3R. 637, 638 (BankrE.D.N.Y. 2005)
(quoting section 1507 to illustrate importance aindty when seeking assistance under chapter 15).

#11 U.S.C. § 1507 (2006).
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courts interpreted comity as a general, overarcimggciple in section 304 cases,
despite the structure of the statffte.

It is not clear what constitutes "additional assise" under section 1507—
which requires a comity analysis—as opposed torgpjate relief" under section
1521—which does not expressly require a comityyaisi® The legislative history
regarding section 1507 states that the provisideretelief "beyond that permitted
under sections 1519-1521," but it fails to draw definite lines where section 1521
ends and section 1507 begfighe legislative history regarding section 152testa
that section 1521 "does not expand or reduce theesof relief currently available
in ancillary cases under sections 105 and 304, 'itbddes not state whether all of
the forms of relief previously available under gat$ 304 are now available under
section 1521, as opposed to section 1807 would be remarkable if in drafting
chapter 15, Congress made all of the relief preshoavailable in sections 304 now
available in section 1521, yet removed the stared&am section 304 and placed
them in section 1507

Part of the confusion regarding section 1507 mageafrom the genesis of
section 1507 in the UNCITRAL Model Law on Cross-Ber Insolvency ("Model
Law"). In the Model Law, the source for sectior0OIHarticle 7 of the Model Law)
reads as follows: "Nothing in this Law limits thewger of a court . . . to provide
additional assistance to a foreign representatigeuthe laws of this Staté'The
Model Law does not describe article 7 relief amdditional type of relief under the
Model Law. Instead, article 7 allows any relieb#able outside the Model Law to
survive the enactment of the Model Law. SectioQ71l a different animal than
article 7 of the Model Law, and the language otisec1507 suggests that it is an
integral part of chapter 15, not simply a refereteckaw outside of chapter 15.

8 Seege.g, In re Treco, 240 F.3d 148, 156-57 (2d Cir. 2001) (imetipg function of courts under section
304 as determining whether comity should be extértdespecific foreign proceeding in light of other
statutory factors)see also In réGarcia Avila, 296 B.R. 95, 108 (Bankr. S.D.N.Y 030 (viewing comity as
important factor when considering whether to grafief under section 304).

8 Nor is it clear whether either section 1507 retiebection 1521 relief will be required if sufficit relief
can be granted under section 1520.

% H R. Rep. No. 109-31, pt. 1, at 109, 116 (2005).

©d. at 116.

L In the legislative history, Congress describedisecl521 relief in comparison to section 105 and
section 304 reliefSee id("This section does not expand or reduce the sobpelief currently available in
ancillary cases under sections 105 and 304"). @edb5(a), sometimes called the "bankruptcy altswri
statute," states that "[t]he court may issue amlerprocess, or judgment that is necessary oopppte to
carry out the provisions of the Bankruptcy Codgéell U.S.C. § 105(a) (2006). One way to read the
legislative history in connection with the new cteapl5 as enacted may be to consider that secén 1
relief, as applied to chapter 15, has become @atlifis section 1507 relief under the old section 304
standard, and that section 304 relief has becorddien as section 1521 relief but has been sheisof
former requirementsSeeEvelyn H. Biery et al.supranote 51, at 55-56 (describing overlap between
sections 1507 and 1521 and old section 304). Hading would leave no role in chapter 15 for thialc
section 105(a), which facially applies to all oé tBankruptcy Code, including the new chapter 15.

92 U.N. Comm'n on Int'l Trade Law (UNCITRALuide to Enactment of the UNCITRAL Model Law on
Cross-Border Insolvencyt 26, U.N. Doc. A/ICN.9/442 (Dec. 19, 1997).
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There are two other provisions of chapter 15 thatimportant to the issues
raised in this Article. First, section 1506 congai "public policy exception” to
chapter 15: "Nothing in this chapter prevents tbartfrom refusing to take an
action governed by this chapter if the action woloéd manifestly contrary to the
public policy of the United State&§®'Second, section 1508 provides a rule for
interpretation of all of chapter 15: "In interpradi this chapter, the court shall
consider its international origin, and the needptomote an application of this
chapter that is consistent with the applicatiorsiafilar statutes adopted by foreign
jurisdictions.®* Section 1506 is an "anti-comity" provision, allogithe U.S. court
to deny chapter 15 relief if such relief (and, byplication, the applicable foreign
insolvency law) violates U.S. public policy. Sectil508 is a "comity" provision.
It codifies chapter 15's preference for recogniZioiggign insolvency proceedings
and cooperating with foreign bankruptcy courts.twgen section 1506 and section
1508 is the tension underlying the issues raisemlifhout this Article:

* Should a U.S. court, for purposes of comity, alléweign
insolvency law to form an exception to TIA sectRit6(b)?

e Or, are the bondholder rights in TIA section 3169bdtected
from the potential inequities of foreign insolveniaw (or at
least the potential substantive differences betwémeign
insolvency law and chapter 11)?

» Do the recitations of creditor protection in chapt&5
(specifically section 1501 and 1522) argue in favafr
preserving TIA section 316(b) rights over an aplan of
foreign insolvency law that would nullify those hig?

A foreign representative seeking to prevent a bola#ir from exercising its
rights under TIA section 316(b) on a permanentdadli likely seek an order from
the U.S. court enforcing the discharge grantechéodebtor by the court presiding
over its primary insolvency proceeding. Thereatrkeast two possibilities for how
the U.S. court might treat the foreign represemtéirequest. The court might look
to section 1521 and not section 1507, in which thsestandard for relief would be
somewhat vague (hinged on the word "appropriatat) the relief itself would be
limited in scope (expressly limited to U.S. asset§)r, the court might look at
section 1507 and not section 1521, in which caeemibre rigorous "section 304"
standard would apply but the relief itself woultllemst facially, have a potential for
extraterritorial effect.

Because it is unclear where section 1521 ends &etensection 1507 begins, it
is also unclear which of these paths the court f@ilbw—whether it will consider
entry of an order enforcing a foreign discharg&agpropriate relief” under section
1521 or as "additional assistance" under sectid¥ 15The expansive language of

%11 U.S.C. § 1506 (20086).
%11 U.S.C. § 1508 (2006).
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the preamble to section 1521(a), "any appropriaetefr including,” indicates a
legislative intent to permit relief outside the eags language of the items in section
1521(a)(1) through (7, which do not include discharge matters. Howetiee,
itemized types of relief, such as staying procegslisuspending asset transfers, and
entrusting assets to the foreign representativamde further the interim purposes
of the foreign main proceeding, rather than extéms permanent effects of the
foreign main proceeding (e.g., discharge) to th8. WProfessor Westbrook, in his
recent article "Chapter 15 and Discharge," acciaiissection 1521 is the provision
under which foreign discharge enforcement will baesidered and that section 304
cases will be no more than "general guides" todhmssideration¥, But sections
1507 and 1521 appear to leave open the possibilay enforcement of foreign
discharge is a matter that is still measured byligt@f factors set forth in the prior
section 304(c), through the operation of sectiob7l&ather than section 1521), and
thus the section 304 cases may be more than "densdes.®’

Section 1521 and section 1507 have very differ&antdards for relief, but is
there a practical distinction between a U.S. cowler barring the exercise of TIA
section 316(b) rights only as to U.S. assets (ursdetion 1521), and an order
purporting to bar the exercise of TIA section 326{ghts in a general, international
sense (under section 1507)? A bondholder attemptingxercise its TIA section
316(b) rights will probably sue in a U.S. court amitl probably try to attach U.S.
assets of the foreign debtor, if they exist. Bitoadholder will not likely limit its
requested relief to U.S. assets of the foreignatedrtd may want a judgment on its
bond from the U.S. court, so that the judgment d¢do¢ brought to a foreign
country (neither the U.S. nor the foreign debtbisne country but rather a third
country where the foreign debtor has assets) flureement. Because section 1521
is expressly limited to U.S. assets, section 1¥ikfrcannot provide the foreign
debtor with protection for non-U.S. assets, evea Huit against those non-U.S.
assets is brought under U.S. law (TIA section 3))6fy a U.S. domiciled

% 11 U.S.C. § 1520(a) (2006) ("[Clourt may, at tlegjuest of the foreign representative, grant any
appropriate relief . . . .").

% SeeJay Lawrence WestbroolGhapter 15 and Dischargel3 AM. BANKR. INST. L. Rev. 503, 511
(2005) ("[S]ection 304 cases just discussed wilgbaeral guides to the exercise of discretion iforeimg
discharges under chapter 15, but probably no mbaa that.");see alsoJudge Samuel L. Bufford,
International Accord: Included in the New Bankruptaw are Provisions Adopting the U.N. Model Law on
International Insolvencied..A. LAw., Jul.—Aug. 2006, at 32, 34 (indicating case law sbémg from section
304 cases are still applied in circumstances notesded explicitly by chapter 15 provisions).

" See, e.gIn re Artimm, S.r.L., 335 B.R. 149, 160 (Bankr. C.D. C2005) (analyzing factors set forth by
section 304(c) in case concerning enforcement i@figo discharge);ee alsoEvelyn H. Biery et al.supra
note 51,at 55-56 (remarking on similarities of factors set forth bgction 1507 and section 304 of the
Bankruptcy Code).
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bondholder® This limitation seems important in theory, but situations under

chapter 15 in which material assets of the forelghtor are located neither in the
U.S. nor in the debtor's home country may be vemtdd in practice. Thus, the
additional benefit of section 1507 to a foreign tdepwith respect to enforcement
of foreign discharge, may be of limited utility amgay not be worth the higher
standard for relief that the foreign debtor will feguired to show.

If it is the case that a foreign discharge can bi®reed with respect to U.S
assets without any showing under section 1507, shieh enforcement seems likely
to be granted liberally. To the extent that th&.Uassets of a foreign debtor
constitute the most promising source of recoveny dobondholder seeking to
exercise its TIA section 316(b) rights, liberal @mement of the foreign discharge
as to U.S. assets would eviscerate those TIA se@i®(b) rights altogether and
would answer the main question of this Article—wieatthere is a TIA section
316(b) exception for foreign insolvency proceedings the affirmative. However,
even if the section 1521 standard is more flexthln the standard under section
1507, the standard under section 1521 might nashieral as it first appears.

In the section 1521 context, the word "comity" iet rdirectly applicable.
However, as described above, the balance of secfi6@6 and 1508 involves the
concept of comity because of the possible tensietwvden domestic policy and
recognition of foreign law. In addition, the criexti protection purposes recited in
sections 1501 and 1522 have the concept of comitedded within them, because
protection of U.S. creditors, and rights of allditers under U.S. law, is potentially
at odds with the application of foreign law to thoxreditors. The provisions of
sections 1501, 1506, 1508, and 1522 are all afigiicto determinations of what
relief is arguably "appropriate” under section 1,5&1d thus the doctrine of comity
is applicable to section 1521, even though sedti&#tl does not expressly reference
comity in the way that section 1507 does. Somell®§ comity-type analysis
should be a part of any determination of whether & court should enter an order
extending a foreign discharge and barring the ésemf TIA section 316(b) rights,
whether that determination arises under sectiorv,1&®ere comity is an explicit

% SeeLesley Salafia,Cross Border Insolvency Law in the United Statesl ds Application to
Multinational Corporate GroupsA1CONN. J.INT'L L. 297, 319 (2006) (noting in case where recognitd
foreign main proceeding has commenced, case véliréistricted to those U.S. assets aloneé¥; alsalay
Lawrence WestbrookChapter 15 at Last79 Av. BANKR. L.J. 713, 723 (2005) (acknowledging U.S.
bankruptcy courts are limited to assets within UnScases where foreign proceedings have already be
recognized).
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consideration, or under section 1521, where congitgn implicit consideration
through the applicability of other sections of cteayi5?°

Similarly, as described further below, a comitydymnalysis should be
performed by a U.S. court in which a bondholder basd to enforce its TIA
section 316(b) rights after a foreign insolvencggaeding has been commenced or
has been completed, assuming no chapter 15 casebasommenced. Therefore,
this Article returns to the issue of comity to diss in more detail the foundations
and complications of that doctrine.

VIl. CoMITY

Whether expressed through the specific languageseation 304 of the
Bankruptcy Code or its successor chapter 15, eedaiis a more general concept in
non-bankruptcy U.S. litigation, section 316(b) betTIA will only apply in a
foreign restructuring if a U.S. court denies contiythat foreign proceedind’

Comity in the most general sense is:

[N]either a matter of absolute obligation, on theedand, nor of
mere courtesy and good will, upon the other. Butisitthe

recognition which one nation allows within its tary to the

legislative, executive or judicial acts of anotination, having due
regard both to international duty and convenieaog, to the rights
of its own citizens or of any other persons who areler the
protection of its law$®*

9 Of course, the public policy exception in sectld06 and the creditor protection purposes in sestio
1501 and 1522 would require a strong showing, dmd domity balance would tip strongly against a
bondholder's TIA section 316(b) rights if the boaldler were relying on these sections alone (andheot
section 1507 factors) to protect its interests regjagnforcement of a foreign discharge under sedt&?1.
See generally In r&phinx, LTD., No. 06-11760 (RDD), 2006 Bankr. LEEX2078, at *22 (Bankr. S.D.N.Y.
Sept. 6, 2006) (discussing similarities of credipotection purposes in sections 1501(a) and 1522 o
Bankruptcy Code)in re Ephedra Prods. Liab. Litig., No. 04 MD 1598 (JSR)06 U.S. Dist. LEXIS 57595,
at *85 (Bankr. S.D.N.Y. Aug. 11, 2006) (stressinglic policy exception stated by section 1506 givesrt
power to refuse "to take an action governed by ¢hapter . . . ."). However, one must remember That
section 316(b) rights are themselves categoricadl"ahsolute” within their scope, and that evendhapter
11 exception to TIA section 316(b) is implied, eapressSee, e.g.UPIC & Co. v. Kinder-Care Learning
Ctrs., Inc., 793 F. Supp. 448, 453-54 (S.D.N.Y.29@ffirming defendant's recognition of absolute and
unconditional rights given under section 316(b)days noteholders).

190 gee In reBd. of Dirs. of Multicanal, S.A., 307 B.R. 384, 39T omity is one of the factors to be
considered in determining whether to grant relieder [section] 304, and ARC correctly argues tloamity
demands 'due regard' for rights under U.S. lawH)s is the U.S.-centered view. Of course, a foreigurt
might also consider whether to extend comity toTh& and might evaluate whether the foreign coustry
insolvency laws contain a chapter 11-like impliedeaption to the TIASeeCanada S. Ry. Co. v. Gebhard
109 U.S. 527, 537 (1883) ("[E]very person who dedth a foreign corporation impliedly subjects heilfs
to such laws of the foreign government, affecting powers and obligations of the corporation withicl
he voluntarily contracts, as the known and establispolicy of that government authorizes."”). | dat n
presume to guess at the process or result of starieign-court analysis.

191 Hilton v. Guyot, 159 U.S. 113, 164 (1895ge alscCunard S.S. Co. v. Salen Reefer Servs. AB, 773
F.2d 452, 457 (2d Cir. 1985) ("Comity will be gradtto the decision or judgment of a foreign colit is
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A key phrase in the above quotation is "which oragiom allows within its
territory." Comity is sometimes loosely charactedzas a restriction upon the
extraterritorial effect of U.S. laW? However, this principle of statutory instruction,
often called the "presumption against extratergtity,” is different than (but
certainly related to) comit}f® Under this "presumption against extraterritonjalit
U.S. statutes are presumed to lack extraterritefi@ct absent clear congressional
intent to the contrar}f*

As described by the Second Circuitdpllias:

The presumption against extraterritorial applicatiof statutes
embodies several important policies. For exampite protect[s]
against unintended clashes between our laws arse thb other
nations which could result in international discbrsloreover, the
presumption recognizes that Congress "is prima&olycerned with
domestic conditions®

The Kollias court also pointed out that the Supreme Court tneld "that the
presumption against extraterritoriality, which erdi®@s numerous policies, applies
even if the potential for international discordnisak or non-existent.*®

Comity proper, then, could be viewed as an "in-wurdoctrine, a
consideration of whether foreign laws should b@geized in U.S. dispute§’ The
"presumption against extraterritoriality,” convdysecould be viewed as an "out-
bound" doctrine, a consideration of whether U.Svslashould be recognized in

shown that the foreign court is a court of compeperisdiction, and that the laws and public polifythe
forum state and the rights of its residents will be violated.").

102 seeMaxwell Commc'n Corp. v. Societe Generdtere Maxwell Commc'n Corp.), 93 F.3d 1036, 1055
(2d Cir. 1996) (holding doctrine of internationainsity precludes application of American avoidaree to
transfers in which England's interest has primacy).

103 5eeid. at 1047 ("Moreover, international comity is a sepamotion from the ‘presumption against
extraterritoriality' which requires a clear expieasfrom Congress for a statute to reach non-damest
conduct.") (citation omittedgee alsdn re Florsheim Group Inc., 336 B.R. 126, 130 (BankiDNII. 2005)
("When applying U.S. laws to transactions with intional dimensions, the court should weigh pples
of international comity to determine whether apgttiicn of the stature is appropriate.”).

104 SeeKollias v. D & G Marine Maint., 29 F.3d 67, 70 (2drC1994) (presuming Congress intended
enactments to apply only within territorial juristion of U.S., unless legislation reflects contrangnt);see
alsoFoley Bros. v. Filard®36 U.S. 281, 284-285 (1949) (recognizing legistatif Congress applies only
within territorial jurisdiction of U.S. unless thers apparent contrary intenBut seeEnvtl. Def. Fund, Inc.

v. Massey, 986 F.2d 528, 532 (D.C. Cir. 1993) (hmdpresumption against extraterritoriality does not
apply where conduct regulated by statute occuragrily in U.S.).

5 Kollias, 29 F.3d at 70 (citations omitted).

10614, at 71 (citing Sale v. Haitian Ctrs. Council, 508U155, 174 (1993)).

197 seePravin Banker Assocs. v. Banco Popular Del P09, F.3d 850, 854 (2d Cir. 1997) (noting under
principles of international comity, acts and pratiags taking place in foreign countries are ordigar
allowed to have extraterritorial effects in U.Ssge also In reMaxwell 93 F.3d at 1047 (realizing
"international comity" may be described as canooaofstruction or viewed as discretionary act obdsfice
by national court to decline exercising jurisdiatio properly adjudicated case in foreign state).
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foreign disputes’® Accordingly, an overall TIA "comity" analysis calibe divided

into three parts: (1) is the bondholder's TIA acti® U.S. dispute or a foreign
dispute; (2) if it is a U.S. dispute, should theSUcourt favor a foreign court
decision (or foreign law) over otherwise applicabl&. law—the TIA—for reasons
of comity; and (3) if it is a foreign dispute, dabg TIA have extraterritorial reach?

A. Choice of Law

The first question begins with a choice-of-law gs&. If a U.S. court were to
determine, under its regular choice-of-law rulbst the TIA is not applicable to the
dispute, then the court would not need to proceealdomity analysis. As a general
matter, a court applies the choice-of-law analygkiseloped in its forum. State
courts apply the choice-of-law analyses of thespestive states, and federal courts
exercising diversity jurisdiction apply the choioklaw analyses of their host
states® Federal courts exercising subject matter jurigolict(as in most
bankruptcy litigation) also generally follow statboice-of-law rules. A federal
choice-of-law analysis, developed in the federahgmn law, may be permissible
in cases of subject matter jurisdiction, but "anffigant conflict between some
federal policy or interest and the use of state lamst first be specifically
shown.™° A suit by a bondholder under the TIA would likédg brought in New
York federal or state court, because most bond deligsued under documents
purporting to be governed by New York law, and Ne&(erk courts are
sophisticated in adjudicating disputes in the reafrnorporate finance. The action
might sound in tort, styled as the violation of THé, or it might sound in contract,
styled as a breach of the indenttire.

In New York courts, choice-of-law for tort disputggnerally require an
"interest analysis" while contract disputes gererfllow the "center of gravity"

1% 5ee Foley336 U.S. at 285 (assuming Congress and its leigisla primarily concerned with domestic
conditions);see alsdSmith v. Raytheon Co., 297 F. Supp. 2d 399, 403MBss. 2004) (refusing to apply
coverage of Fair Labor Standards Act's overtime ratuirement to work performed in Antarctica beeaiti
is not within jurisdiction of U.S. and Congress i#gtion is meant only to apply within territorial
jurisdiction of U.S.).

199 seeKlaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 4896-97 (1941) (reasoning state is free to
determine whether given issue is governed by la¥ofm or some other law and proper function ofesta
federal court is to ascertain what state lawssg alsd_exington Ins. Co. v. Gen. Accident Ins. Co. of Am.
338 F.3d 42, 46 (1st Cir. 2003) (observing fedecairt must apply choice-of-law framework of forutate
when determining what state law is relevant).

110 See In reGaston & Snow, 243 F.3d 599, 606 (2d Cir. 2001ijngiAtherton v. FDIC, 519 U.S. 213,
218 (1997));see alscAdvani Enters., Inc. v. Underwriters at Lloyds, 1B(@Bd 157, 162 (2d Cir. 1998)
(applying federal maritime law and federal choi¢dagv rules because underlying dispute arose from
maritime contract).

1 Recall that the statutory nature of a bondholdBifsrights is important to the bondholder's claiamd
a plaintiff might attempt to assert a tort claimfavce a type of choice-of-law analysis not avdaain
contract litigation.See generallluebird Partners v. First Fid. Bank, N.J., 85 F&®, 974 (2d Cir. 1996)
(emphasizing TIA provides uniform method to protiesestors under federal scheme).
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standard’? The "interest analysis" examines the facts andaots in the context of
the purpose of the tort law at issue (i.e., thedomh being regulated); the "center of
gravity" analysis does not focus as heavily on jupblicy concerns. New York
tort cases have also focused on the place wher®theccurred under the doctrine
of lex loci delicti commissia doctrine inapplicable to contract disputeser€his at
least a good argument that the "interest analyg®ild favor application of New
York law in a TIA bondholder suit. The New Yorkrteact law "center of gravity"
approach, also called a "grouping of contacts" e@ghn, considers five types of
contacts: the place of contracting, negotiation padormance of the contract, the
location of the subject matter of the contract, #mel domicile of the partiés?
Several of these factors would place the "centegravity" in New York for a TIA
bondholder suit. The federal choice-of-law anayshough stated in somewhat
different terms than the New York state analysisult run through the same
general questions and would likely arrive at thaesaesult.

Thus, when a court first considers what law apptiesa bondholder's TIA
claim, it could look to the law in effect in New Mq including applicable federal
statutes like the TIA. It will be noted that thiesult might sidestep the
"presumption against extraterritoriality" principland for good reason. When a
dispute is based on contracts entered into anduobr@tcurring in the U.S., the
application of U.S. law is fully domestic, everthit application creates potentially
extraterritorial ripples*

On the other hand, a court could decide, undercéspd the choice-of-law
analysis like "the interests of a foreign countoy™the domicile of the defendant,”
that U.S. law should not apply to the bondhold&ts claim. In this instance, the

12 For a discussion of the tort standard, €aeley v. AMR Corp., 153 F.3d 5, 14 (2d Cir. 1998),
employing Mexican law "which has the greatest irgeie regulating the behavior of the parties te thi
appeal and which is the locus of the alleged t@f."'Semi-Tech Litig., L.L.C. v. Bankers Trust C&63 F.
Supp. 2d 460, 483 (S.D.N.Y. 2005) (requiring pliistto show valid causation to uphold TIA tort icig.
For a discussion of the contract standards,see Gaston & Snow243 F.3d at 609, which ruled that the
question of whether an oral agreement and cer@inrdents composed a contract was an issue foute j
See, e.g.In re Commodore Int'l, Ltd., 242 B.R. 243, 255-56 (BartkiD.N.Y. 1999) (applying Bahamian
bankruptcy law because forum has greatest intéresintroversy)see alsaCurden v. Bank of N.Y., 957
F.2d. 961, 968-69 (2d Cir. 1992) (applying New Ystatute of limitations for contracts involving bod of
indenture claim).

13 5eeBrink's Ltd. v. South African Airways, 93 F.3d 1023031 (2d Cir. 1996) (setting out "center of
gravity" or "grouping of contracts" approach font@ct claims in New York)see alsdHarold L. Korn,The
Choice-of-Law Revolution: A Critique33 GLUM. L. Rev. 772, 821 (1983) (discussing how center of
gravity test was first employed in New York courts)

14 The Second Circuit ifkollias v. D & G Marine Maint. 29 F.3d 67, 72 (2d Cir. 1994), suggested a
broader application of the "presumption againstagetritoriality" by stating "in any case, the cept of
extraterritoriality does not refer to the body afvl that governs the dispute; if it did, extratemidl
application of United States statutes would benapossibility because any place where United States
governed a particular dispute would be considermited States territory." However, thollias case
dispute was based on an injury that had a defphiesical locus—a ship at sea, outside U.S. waltgrat 69
(reciting case surrounding case). The locus of ghbject matter of a bondholder's TIA dispute is
metaphysical but could fairly be placed in New Y.dkeeLNC Invs., Inc. v. First Fid. Bank, 173 F.3d 454,
462 (2d Cir. 1999) (allowing bondholders with TlAaien to suetrusteefor breaches under New York
statute).
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"presumption against extraterritoriality” would applicable. The New York court
would apply foreign law and would only give efféotthe TIA if the "presumption
against extraterritoriality" were overcome. In suim a dispute that is a "U.S.
dispute," the TIA should be given effect, even vehtlre issuer of the bonds is a
foreign company, and giving effect to the TIA inchua case does not run afoul of
the "presumption against extraterritoriality." Cenmsely, in a dispute that is a
"foreign dispute,” the TIA should not be given effaunless the "presumption
against extraterritoriality" is overcomg.

B. Whether Comity Demands Favoring a Foreign C@Quder Over the TIA

In the circumstance where the TIA generally appkesourt might nevertheless
decide, for reasons of comity, to restrict applaratof the TIA. Take the example
of a restructuring that has been fully completedaurforeign law, with a final order
from the foreign court that provides the equivaleha confirmed chapter 11 plan.
In this example, the question would be whether th8. court should deny a
plaintiff-bondholder the rights secured by the T(td sue and collect) in order to
preserve the stated effects of the foreign cotesructuring order. The answer, of
course, is as political as it is legal, and theeeat least two possibilities. First, the
answer could be yes—the plaintiff-bondholder's Tights should be abridged—
because ultimately the U.S. investor cannot seekeshin a U.S. statute from the
laws of a foreign country where he chose to inveSécond, the answer could be
no—the plaintiff-bondholder's TIA rights should hgheld—because neither
"international duty" nor "convenience" outweighke'trights of [the United States']
own citizens" under applicable U.S. |a®% These answers, it will be recognized, are
the same possible answers before the courts iloBe804 cases likéulticanal
and Cablevision although they have been arrived upon throughffardint path of
legal analysis.

C. Whether the TIA Should Be Given ExtraterritoE#fiect

The TIA is unlikely to overcome the "presumptionasugt extraterritoriality,”
because neither the statute nor the legislativeottyismakes a point of stating
otherwise. So, in the circumstance where U.S. dm@s not generally apply—
where a choice-of-law analysis determines foregym to apply—the TIA will have
no effect. From a practical standpoint, this mayl ¢he instant line of logic.

15 A pair of Supreme Court choice-of-law cases adiingsmaritime injuries form part of the legal
framework in this area. lbauritzen v. Larsen345 U.S. 571, 592 (1953), the Court held fordayn applied
to a dispute based on an injury to a foreign seameurred on a foreign ship sailing in foreign watelin
Romero v. Intl. Terminal Operatingo., 358 U.S. 354, 383 (1959), the Court held fordaym also applied
to a dispute based on an injury to a foreign seaimeurred on a foreign ship temporarily situatedJirs.
waters. There was no need to apply the "presumpii@inst extraterritoriality" in these cases, beeahe
choice-of-law analysis favored foreign law.

118 SeeHilton v. Guyot, 159 U.S. 113, 163164 (1895) (dizfi) comity).
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However, it is useful to pause and consider agjiitial alternative. What if the TIA
did pronounce its extraterritorial reach? Wouldthien clearly override foreign
insolvency laws? The answer is no—there would Isélthe question of comity. A
court would still be required to reconcile two eljjpiapplicable but conflicting

laws, one purporting to permit a debt restructurthgt the other purports to
prohibit. And, in this reconciliation, the govemgi principle would again be
comity. Comity is, in the end, a court's choice demur when the court is
empowered to act, or a court's choice to accepnhwhe court is empowered to
reject. Itis a matter in a court's quintesselytiadjuitable discretion.

VIIl. CONTRACTING AROUND SECTION 316(b)

The sine qua norof TIA section 316(b) is its statutory pronouncernénat
parties may not "contract around" its fundamentaidholder protections. Thus,
no matter what an issuer, underwriter, and ingiaichaser may desire or agree,
subsequent holders of bonds under a TIA-qualifiedenture are presumably
entitled to section 316(b) protection. But thisqarmption has two twists that make
"contracting around section 316(b)" less of an oagon than it first appears.

For one, it is technically possible for parties @gree to an indenture that
modifies section 316(b) protections, if SEC apptias@btained. Section 304(d) of
the TIA permits the SEC to issue exemptions toisec816(b), upon its own
motion or by application of an interested per§8nThe exemptions may be
conditional or unconditional, and the SEC's dedisi® guided by whether the
exemptions are "necessary or appropriate in thdiqunterest and consistent with
the protection of investors and the purposes faitignded by the [TIA]*°

Within the last two years, the SEC granted justhsa exemption, albeit in
circumstances of limited applicabilit{’ Petréleos Mexicanos ("Pemex") is a public
entity formed by the Mexican Government to mandge ¢ountry's oil and gas
resources. Pemex established a Delaware stattriesyy and caused the trust to
issue bonds under a TIA-qualified indenture. Bsed@emex's debt had historically
been restructured in tandem with the debt of theibée government, and because
Pemex was not subject to U.S. or Mexican bankrupiotections in which the
consent of less than 100% of [bondholders] woulgpéenitted, the debtor argued
that the implied bankruptcy exception to sectior6(®] would not apply to

17 5ee generallg5 U.S.C. § 77ppp(b) (2000).

18 section 304 of the TIA is codified at 15 U.S.CZ&ldd (2000).

195615 U.S.C. § 77ddd (2000)

120 gee, e.g.Order Granting Application for Exemption: PetadeMexicanos and the Pemex Project
Funding Master Trust, S.E.C., File No. 22-28755 (Od3, 2004), at 2-14,available at
http://sec.gov/divisions/corpfin/cf-noaction/pem@1B04.pdf (granting application for exemption under
section 316(b)).
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Pemext?! In other words, because the debtor was statutquibyhibited from
entering an insolvency proceeding, no insolven@ceeding for the debtor could
serve as an exception to section 316(b) for théod'sbTlIA-qualified debt. Without
an exemption to section 316(b), there would be aotential "release valve" to
restructure the debt fully without 100% bondholdensent. Pemex asked the SEC
to permit its indenture to contain a collectivei@etclause allowing holders of 75%
of its bonds to change the bonds' maturity, prialciand interest in connection with
a restructuring of Mexican government debt gengrafl The SEC granted the
exemption from section 316(b) and permitted thdective action clause. The
result was that the Delaware statutory trust'sntute had a collective action clause
that matched and that was tied to the collectiiioacclauses in Mexico's other
sovereign debt instruments.

The Pemex case demonstrates a creative approaelction 316(b) of the TIA
for a debt issuer with peculiar international issuélthough section 304(d) of the
TIA seems from a bondholder notice perspective nfamdy applied before an
indenture is executed and before bonds are issisext is not so limited, and an
exemption from section 316(b) might be permissiglen after issuance of the
bonds. For example, an application for exemptidghinbe filed with the SEC
simultaneously with the filing of a foreign insoh&y proceeding, so that the SEC
might grant the exemption in connection with thenfoonation of a foreign
restructuring plan.

The second twist to "contracting around Section (Bl'6is demonstrated
through modern indentures themselves. In the asingly complex financial
markets, an issuer is likely to issue bonds undwrjmst one but several TIA-
gualified indentures. Each series of debt maydméos to, junior to, opari passu
with each other series, under subordination rutpsessly set forth in and unique to
each indenture. For example, one set of bondstrhbiglsubject to a rule that if a
default occurs under any of the issuer's debt, these junior bonds will not be
repaid until all senior bonds are repaid. Thequrindenture might also provide
that, in any bankruptcy of the issuer, the senamdiolders will have the right to
exercise the junior bondholders' votes on a restring plan. The varieties of
subordination provisions that have developed raisénteresting TIA question: do
they impair an individual junior bondholder's senti316(b) rights? There are two
basic views on this point. First, the subordinatfrovisions could be viewed as
integral parts of a junior bondholder's principadainterest right$?® Under this
view, the subordination provisions do rotpair the junior bondholder's section

12lseeTrust Indenture Act Releases, S.E.C. News Digestyd No. 2004-200 (Oct. 18, 2004), at 2,
available at http://www.sec.gov/news/digest/dig101804.txt (dssing order granting application for
exemption to debtorkee alsorrust Indenture Act Releases, S.E.C. News Didestie No. 2004-177 (Sept.
14, 2004), at 5available athttp://www.sec.gov/news/digest/dig091404.txt (d&sing grant of exemption
under 316(b)).

122 5ee supraote 120 (noting SEC grant of exemption to Pemex).

128 5ee15 U.S.C. § 77ppp (2000) (discussing bondholdégists and provisions for postponement of
interest payments).
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316(b) rights because thaye the bondholder's section 316(b) rights. Secdmel, t
subordination provisions could be viewed as resbns on the payment of the
junior bondholder's principal and interest, whigstrictions directly conflict with
section 316(b) and are therefore invafiti.

There are only a very few reported decisions tipgr@ach the intersection of
subordination provisions and the TIA. The mosiniinating decision i$JPIC &
Co. v. Kinder-Care Learning Centers, Iffé.In UPIC, "the parties . . . framed the
issues such that the Court is called upon not méoeinterpret TIA section 316(b)
but, in large measure, to construe provisions efltfdenture which are in apparent
conflict with section 316(b), namely the subordioatprovisions . . . **° The debt
issuer admitted "that TIA section 316(b) [and tleeresponding language in the
indenture] guarantees UPIC's absolute and unconditiright to recover interest
under the Securities, and thus ‘overrides’ therslition and notice provisions of
the Indenture’ However, the parties disagreed as to whetherahee $'override"
applied to principal payments upon redemption, @uohstance to which, the
defendant argued, TIA section 316(b) does not applyhe court found that
notwithstanding the subordination provisions of thedenture, the junior
bondholder had a right under section 316(b) tofsuboth interest and princip&®
However, the court distinguished this "procedunadht to sue from the junior
bondholder's "substantive" right to collect paym@htltimately, the court upheld
the subordination provisions as between the samdrjunior debtholders without
directly impairing the rights of the junior debtbels as against the issuer (which
rights would be available, for example, through jiin@or bondholder's exercise of
subrogation rights contained in the subordinatioovisions)™*° At least one other
court has followed this distinction between a junimndholder's "legal rights"
under section 316(b), as opposed to its "practights” to payment*

The UPIC decision appears to favor subordination provisiongr section
316(b) rights, at least from the perspective of wlts paid first, but the decision's
ambiguities cloud further application to specifypés of subordination provisions.
For example, thdJPIC decision suggests, somewhat in tension with itsnmai
holding, that section 316(b) would invalidate a aulnation provision that

12 5ee id.

125793 F. Supp. 448 (S.D.N.Y. 1992).

12614, at 453 (discussing application of section 316(b)).

2714, at 454.

128 See id.("[Defendant] contends, however, that in this caiseh right applies only to UPIC's claim for
payment of interest and not payment of principal.")

129 Seeid. at 456-57 (determining "manner in which [the Cparay give effect to section 316(b) while
enforcing the subordination provisions of the Indea.").

130 see idat 457-59 (reasoning Subordination Clause protighiss of senior indebtedness against other
security holders).

131 Seeln re Nw. Corp., 313 B.R. 595, 600 (Bankr. D. Del. 20@gfating subject indenture and Trust
Indenture Act of 1939 apply to holder'edal rights" and not holder's practical rights to prpadi and
interest).
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prohibits a junior bondholder from filing suit, @ subordination provision that
allows a senior bondholder to vote a junior bondads bankruptcy claims.

The issue of subordination provisions and the Tlaymplay out differently in
U.S. and foreign bankruptcies. Section 510(a)hef Bankruptcy Code states, a
"subordination agreement is enforceable in a cagenthis title to the same extent
that such agreement is enforceable under applicablebankruptcy law’®?
Although the UPIC decision suggests that the TIA might be "applieabl
nonbankruptcy law" limiting subordination agreengenhe general U.S. rule is that
subordination works in bankruptcy just as it wockgside bankruptcy?® This rule,
however, may not hold outside the U.S., and for@igonlvency law may restrict the
enforcement of subordination agreements, at leashé extent they involve the
debtor (and not separate creditor-against-creditig|ation). Thus, even putting
aside the issues of international restructuringfressed in this Article, the effects
of the TIA on subordination provisions, the effecfdoreign law on subordination
provisions in a debt issuer's foreign bankrupteyd the effects of foreign law and
the TIA on one another are all open questions.

The idea of "contracting around" section 316(b) rappear removed from the
main topic of this Article, because it does not daw significance unique to
international insolvencies. However, the idea ast pf the investigation of the
outer limits of section 316(b) and the determinatcd the extent to which debtor
and creditor claims may alter the effects of sec8&6(b). Whether by "contracting
around" section 316(b) or by choosing a forum faestructuring, the question is
whether the section 316(b) of the TIA is as "abwlas it is sometimes described.

CONCLUSION

From its passage into law in 1939, section 316fbbhe TIA has by design
brought bond debt restructurings within the sutaade of a bankruptcy judge. In
the interrelationship of the TIA and U.S. bankryplaw, an individual bondholder
has always been given one set of rights or anotlkéher the firmly guaranteed
rights to enforce principal and interest underisec816(b), or the procedural and
substantive rights of a creditor under chapter 1Congress established these
balanced sets of rights in 1939, and it should $sumed that their balance has
survived the amendments to U.S. bankruptcy lawthadrlA since then. It should
not be assumed, however, that this balance holdswhS. bankruptcy law is
displaced by foreign bankruptcy law.

Rather than make such an assumption, courts haeathg compared the U.S.
bankruptcy law to the foreign bankruptcy law toetetine whether the two are

13211 U.S.C. § 510(a) (20086).

133 There is a further question as to whether sedidh of the Bankruptcy Code falls within the implied
bankruptcy exception to the TIA, because sectiod B1not within chapter 11 and is not necessarily a
integral part of the plan or reorganization votprgcessSee generally In r8d. of Dir. of MulticanalS.A.,
314 B.R. 486, 521 (Bankr. S.D.N.Y. 2004) (holdirgtion 304 factors were substantially met and & wat
necessary or practical to go forward with chapfepfbceeding ).
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similar enough to preserve the balance betweenrbptdy and section 316(b) of
the TIA. This comparison, part of the comity ams#dydiscussed in this Article, is
highly subjective, fact-specific, and outcome-dniveln short, it is nothing like the
established, clear-cut statement of law in secB8d6(b) of the TIA, and it is
inconsistent with the TIA's purposes.

The "absolute" rights of an individual bondholdedar section 316(b) of the
TIA will be respected most fully if a foreign debtaishing to restructure its debt
through U.S. insolvency law is required to file erary chapter 11 case under
section 301 or 303 of the Bankruptcy Code. Supleaary case—unlike a section
304 ancillary case or a chapter 15 foreign nonnpaoteeding—would give both
the debtor and its bondholders their full U.S. leghts and would preserve an
accepted and predictable balance between bankrigscgnd section 316(b) of the
TIA. Foreign debtors might complain that this ragiwill require them to satisfy
both the bankruptcy laws of their own jurisdicticarsd the bankruptcy laws of the
U.S. However, a debtor who comes to the U.S. tesgits capital markets and
legal structures cannot fairly complain that in thstructuring of its indebtedness it
must play by the same rules as in the borrowifg.

The enactment of chapter 15 has increased a fosgtor's ability to argue
that it should be entitled to an exception fromtisec316(b) of the TIA without
having to bear the burdens of a plenary chaptecakk. Some of the principles
behind chapter 15, along with ambiguities in itsafting, have created an
opportunity for foreign debtors to expand the iraglibankruptcy exception to
section 316(b) of the TIA. Bondholders will face aphill battle in arguing that a
chapter 11 case is required for the foreign delatad, they may be required instead
to voice their concerns within the confines chadtbr by arguing for a comity
analysis under section 1507 or section 1521. #wet, arguments for individual
bondholder protections will retain resonance wHereign insolvency proceedings
deny individual bondholders the rights affordedhtem under chapter 11.

1% This idea has precedent in cases under sectionfsdie Bankruptcy Code that arose under the former

section 304 ancillary proceeding regime. Courtsegally held that a debtor may not avail itself eton
547 preferential transfer avoidance powers in di@eB04 ancillary proceeding, but rather must file
section 301 or 303 plenary proceeding. The conweptthat a foreign debtor should not be permitbepitk
and choose what U.S. law rights and obligationg@its liking, and must either avoid the U.S. g#ther or
take the favorable laws along with the unfavorda¥es. A minority of courts has allowed a debtoetect

to use U.S. avoidance powers in a section 304 lanciproceeding, without becoming subject to the
restrictions of a plenary bankruptcy caSeeMetzeler v. Bouchard Transp. Cdn (e Metzeler), 78 B.R.
674, 677 (Bankr. S.D.N.Y. 1987) (disagreeing witimonity and ruling section 304 does not provide dfén

of American avoidance powers simply because thexg be better powers than foreign court). However,
chapter 15 appears to prevent further decisiongtiggaavoidance action powers such as those urdtor
544, 547, 548, and 550 of the Bankruptcy CoBleell U.S.C. § 1521(a)(7) (2006) ("[G]ranting any
additional relief that may be available to a trestexcept for relief under sections 522, 544, 545, 548,
550, and 724(a)."). One question is whether sed&f1 supports or undermines the premise thateagfor
debtor should bring a plenary chapter 11 case ¢torhe eligible for a TIA section 316(b) excepti@ee
generallyRichard L. Epling Are Rule 23 Class Actions a Viable Alternativehte Bankruptcy Code?23
SETONHALL L. REV. 1555, 1559 (1993) (noting conflict in acceptingress policy of section 316(b)). One
could argue the point in both directions, and ardw chapter 15 cases will provide guidance ongbist.



