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INTRODUCTION

Holmes wrote that "[h]ard cases[] make bad lawduse "some accident of
immediate overwhelming interest . . . appeals te thelings and distorts the
judgment.® In the Second Circuit's recent decisionNarthwest Airlines Corp. V.
Association of Flight Attendants ("AFA*a hard case that has made bad law, the
"accident of immediate overwhelming interest" whe possibility of a strike, a
traditional judicial bete noiré Faced with a labor dispute triggered by Northwest'
resort to contract rejection under section 1118hefBankruptcy Codéthe court
labored in (what it characterized as) "a pecul@ner of our law more evocative of
an Eero Saarinen interior of creative angularignttthe classical constructions of
Cardozo and Holmes" in order to enjoin self-ielfike Saarinen's most noteworthy
design for aviation, which was abandoned for conasiaépurposes because of its

" The authors are partners in Cohen, Weiss and Simdh and represented the Air Line Pilots
Association, International iim re Northwest Airlines, Case No. 05-17930 (Bankr. S.I¥.IN including in
the strike litigation reviewed in this paper, arttles airline bankruptcies. The authors wish to agkedge
the research assistance of two Cohen, Weiss andnSlioP law clerks, Nathaniel Hargress and Evan R.
Hudson-Plush.

1 N. Sec. Co. v. United States, 193 U.S. 197, 3604)L(Holmes, J., dissenting).

2483 F.3d 160 (2d Cir. 2007).

®N. Sec. C.193 U.S. at 364. Certain bankruptcy commentatorsot limit their rationale to distaste for
strikes. SeeHarvey R. Miller, Michele J. Meises & Christopher MaciThe State of the Unions in
Reorganization and Restructuring Casé$ AM. BANKR. INST. L. REv. 465, 465 (2007) ("The role of
unions as the representative of organized laborevadved from the proponent of fair and reasonable
employment practices and a fierce advocate of cihie bargaining to archaic organizations that appe
rigidly defend their organizations despite the exoit realities and the effects of globalizationMiller's
view ignores the economic reality of collective digining. As democratic institutions responsive to
employee interests, labor organizations must oubexfessity make judgments in light of the economic
viability of employers and like any economic actace risks from adopting unreasonable positionthén
marketplace SeeDouglas Bordewieck & Vern Countrymaiihe Rejection of Collective Agreements by
Chapter 11 Debtors57 Av. BANKR. L.J. 293, 319 (1983) (stating union's desire taige Ch.11 debtor
from rejecting collective bargaining agreement dthidae afforded considerable weight because unian ha
much to lose if it adopts an incorrect decisiom)the airline industry, for example, the adventaafine
deregulation and with it competitive pressures amiers lead to rapid concessionary contract meatifins.
SeeBarthelemy v. Air Lines Pilots Ass'n, 897 F.2d 92002 (9th Cir. 1990) (noting deregulation of iail
industry lead to intensified competition and caus®hy airlines to seek concession from labor); éalb
JohnsonTrends in Pilots' Pay and Employment Opportunitie€LEARED FORTAKEOFF. AIRLINE LABOR
RELATIONS SINCE DEREGULATION 67, 71 (Jean T. McKelvey ed., 1988) (outlining pegncessions
negotiated in pilot contracts immediately followidgregulation)See generallKaren Van Wezel Stone,
Labor Relations On The Airlines: The Railway Lal#wt in the Era of Deregulatigm2 SAN. L. REV.
1485, 1490-91 (1990) (noting dependence of aigimployees on carrier survival because of carrisea
seniority systems).

411 U.S.C. § 1113 (2006).

® Nw. Airlines Corp. v. Ass'n of Flight Attendanti® re Nw. Airlines Corp.),483 F.3d 160, 164 (2d Cir.
2007).
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impracticality® the Second Circuit's design WFA, the subject of antagonistic
views by its very architectss not built to last.

The issues presented AFA require consideration of three federal statutes: t
Railway Labor Act ("RLA")! which governs labor relations in the air transport
industry, the Norris LaGuardia Act ("NLGA®)which limits federal jurisdiction to
enter injunctive relief in labor disputes, and gect1113? which provides a
mandatory collective bargaining process applicailien a debtor seeks to reject a
collective bargaining agreement ("CBA") in bankmypt

In Part | we review the process of collective barijegy under the RLA, the
history of negotiations relevant &FA, and analyze the decision of the Bankruptcy
Court denying Northwest's request for a strike riosjion and the district court
decision reversing that denial. In Part Il A wgwe that the fractured Second
Circuit panel majority inAFA could only ground its decision affirming a strike
injunction by rewriting, indeed "abrogating," casteint and settled law on the effect
of contract rejection in bankruptcy. While the corrence noted the inconsistency
of the majority's approach, we show in Part Il Bttlts alternative route to a strike
injunction cannot be squared with the reciprocaligalions of labor and
management under the RLA.

The AFA decision will surely undermine the effectivenessbiankruptcy of
collective bargaining, which is the cornerstondeaferal labor policy and should be
of paramount importance under section 1113. Fédidvar policy favors private
bargaining and consensual agreement on terms amtitioms of employment—not
government or court dictated terms and conditioheraployment enforced by
injunction under power of contempt. Collectivedsining can only work if there is
the mutual possibility of self-help in the abserafeagreement’ We show that
Congress did not undertake in section 1113 to eetiat considered balance which
is reflected in the jurisdictional limits on thetgnof strike injunctions Congress
imposed both in the NLGA and in the RLA. Furthdre majority's unfounded
conclusion that a CBA is abrogated rather thandirea causes further mischief by
eliminating rejection damages claims for unions behalf of organized

® This was the terminal Saarinen designed for (er Ithrice bankrupt) Trans World Airways at John F
Kennedy International airport in New YorBeeRandy KennedyAirport Growth Squeezes the Landmark
T.W.A. TerminalN.Y. TIMES, Apr. 4, 2001, at B1 ("the terminal quickly becamelazzling architectural
relic in southern Queens'$ge alsaMia FinemanNow Boarding At Terminal 5: New Visigrs.Y. TIMES,
Oct. 10, 2004, at AR28 (noting Saarinen's Terminlads remained vacant since 2001).

745 U.S.C. §8 151-188 (2000).

29 U.S.C. §§ 101-115 (2000).

11 U.S.C. § 1113 (2006).

% This is the declared policy of federal law in labelations as declared in the NLG8ee29 U.S.C. §
102 (2000) (finding in order for employees to négfetthe terms of his employment employees nedxkto
free to engage in "self-organization or in othemaated activities for the purpose of collectivegaaning or
other mutual aid or protection"); NLRB v. City Dsgals Sys. Inc., 465 U.S. 822, 835 (1984) (sediih
was enacted to foster equal bargaining power betwegployees and employers by allowing employees to
"band together in confronting an employer regardiregterms and conditions of their employment"”).
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employees! This result is at odds with federal bankruptcyigolthat treats
creditors with equivalent claims—here parties tfeceed executory contracts—
equally in the distribution of the limited resouscef the bankruptcy estate. The
inequality fostered by theAFA majority could work a potentially massive
redistribution of wealth from employees to otheeditors or, potentially, equity
interests, a result plainly unintended by Congressection 1113, which, after all,
was prophylactic labor legislatidh.

Finally, in Part 1ll we argue that when a courtrgeacontract rejection under
section 1113, a debtor is at liberty to impose tenms and conditions found by the
court to be necessary under section 1113(b). Refeand imposition of those new
terms therefore constitute a material breach of ldleor agreement, as does
rejection of any executory contract. Section 1%WBplants the RLA bargaining
process in bankruptcy. As there is nothing in section 1113 that revertes
NLGA's withdrawal of jurisdiction from the federaburts to enjoin a strike if a
CBA is rejected, there can be no basis to enjoisirike triggered by contract
rejection. This result is also consistent with BieA's mutual scheme. Under the
RLA, the parties are required to maintain status gurking conditions pending
exhaustion of that Act's collective bargaining s a carrier may not implement
terms of its own choosing and a union may not sttikforce changes in contractual
terms. However, the right to self-help is simyareciprocal: a union may strike
when the negotiating process is exhausted andrigrcaray then modify negotiated
terms and conditions of employméfitUnder settled RLA law a union may
therefore also strike when a carrier implements tenns before exhausting the
RLA process? Given the jurisdictional limits of the NLGA, and the face of the

1 SeeNw. Airlines Corp. v. Ass'n of Flight Attendanf re Nw. Airlines Corp.)483 F.3d 160, 170 (2d
Cir. 2007) (concluding it was most plausible "Nev#st abrogated the CBA in its entirety and replatgd
In re Nw. Airlines Corp., 366 B.R. 270, 276 (Bankr. S\DY. 2007) (citingln re Nw. Airlines Corp. 483
F.3d at 172) (confirming court excluded possibilifydamages when it stated "[i]f a carrier thatctgd a
CBA simultaneously breached that agreement ancteidithe RLA, the union would be correspondingly
free to seek damages or strike, results inconsigtiéim Congress' intent in passing § 1113.").

12 Seee.g, Sheet Metal Workers Int'l Ass'n, Local 9 v. Mile Metal Systems, Inclr{ re Mile Hi Metal
Systems, Inc.), 899 F.2d 887, 895 (10th Cir. 199Gpngress enacted The Bankruptcy Amendments and
Federal Judgeship Act of 1984, of which section3litla part . . . in direct response to labor camcabout
employers' tactical use of bankruptcy laws .).. ."

3 SeeShugrue v. ALPA I re lonosphere Clubs, Inc.), 922 F.2d 984, 989-90 (&d 1990) (noting
language and legislative intent of section 1113sus indication "that Congress intended 8 111Bedhe
sole method by which a debtor could terminate odifyoa collective bargaining agreement and that
application of other provisions of the Bankruptcydg that allow a debtor to bypass the requiremeing
113 are prohibited").

14 SeeTrans Int'l Airlines, Inc. v. Intl Bhd. of Teamsse 650 F.2d 949, 960 (9th Cir. 1980) ("[I]f after
reasonable efforts the parties have exhausted d@hgaining procedures specified by the RLA without
agreement, the statute does not bar such reméutdsling a strike.")seealso Trans World Airlines, Inc.

v. Indep. Fed'n of Flight Attendants, 489 U.S. 4289 (1989) (citing Burlington N. R.R. Co. v. Bhaf.
Maint. Way Employees, 481 U.S. 429, 444 (1987))ifmptases have "read the RLA to provide greater
avenues of self-help to parties that have exhaustedstatute's 'virtually endless' . . . disputeohation
mechanisms")in re Nw. Airlines 483 F.3d at 160.

5 SeeDetroit & Toledo Shore Line R.R. Co. v. United Tsan Union, 396 U.S. 142, 150 (1969)
(explaining if railroad violates the status quopsmn of RLA, union cannot be expected not to reso
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labor relations process Congress enacted in setfi®B, there can be no basis for
the sort of strike injunction affirmed BFA.

|. BACKGROUND
A. The RLA Bargaining Process

Enacted in 1926 and extended to cover the naséemtaasport industry in
1936, the "RLA embodies a conception of labor refet in which all existing
conditions and practices are presumed to be thduptoof agreements between
management and labor" and establishes a procds®thares collective bargaining
before changes may be implement2tinder the RLA, bargaining is purposefully
long and drawn out—"virtually endles§with the aim that the parties will reach
agreement and avoid the interruption to commerae dhstrike would afford. To
this end, the RLA requires direct negotiation betwehe parties and then, at the
insistence of either, mediation under the auspit¢abe National Mediation Board
("NMB"). *® Throughout this process, the parties are requivegfrain from self-
help in support of their bargaining objectives anaintain the status quo antes,
the carrier may not modify collectively-bargainedrmts and conditions of
employment and the union may not strik&hen the NMB concludes that further

self-help); CSX Transp., Inc. v. Bhd. of Maint. ofayfEmployees, 327 F.3d 1309, 1320 (11th Cir. 2003)
("If the party proceeds to implement the disputedicy, in breach of the status quo, the other paty
entitled to resort to self-help, i.e., a union calfi a strike.")

16 Stone,supranote 3, at 1487. The RLA requires collective bariyaj wherever a carrier's employees
have selected representati@ee45 U.S.C. § 152, Second (2000) ("All disputes leetwa carrier or carriers
and its or their employees shall be considered, fnmmbssible, decided, with all expedition, in derence
between representatives designated and authoizedcenfer, respectively, by the carrier or casriend by
the employees thereof interested in the disputEdyrth (guaranteeing the right of employees tgdaize
and bargain collectively through representativeshefr own choosing") and Ninth (requiring a carrie
"treat with the representative so certified asrémresentative of the craft or class for the puepas this
chapter"); United Air Lines, Inc. v. Airline Divintl Bhd. of Teamsters 874 F.2d 110, 115 (2d C@89)
(holding once union is certified the carrier "hadabsolute duty under section 152 Ninth to sit dawthe
bargaining table with the union."); Int'l Ass'n Mfachinists and Aerospace Workers v. Ne. Airlines;. |
536 F.2d 975, 977 (5th Cir. 1976) (explaining dtdybargain under RLA imposes a duty to bargain with
representative of employees); Virginian Ry. CoSystem Fed. No. 40, 300 U.S. 515, 548 (1937) (tisger
duty to bargain under RLA compels duty to bargailely with chosen representative of employee class)

7 Burlington N. R.R. Co. v. Bhd. of Maint. Way Empkms, 481 U.S. 429, 444 (1987); Bhd. of Ry. &
S.S, Clerks v. Fla. E. Coast Ry. Co., 384 U.S. 238, (1966) (describing process as "purposely kmd
drawn out, based on the hope that reason and gabctinsiderations will provide in time an agreettbat
resolves the dispute"Bhore Ling396 U.S. at 150 (stating RLA purposefully deléigse when parties may
invoke self-help, thereby allowing "tempers to ¢aoid creating an atmosphere of "rational bargaihin

18 SeeBhd. of R.R. Trainmen v. Jacksonville Terminal G394 U.S. 369, 37778 (1968) (outlining RLA's
major dispute resolution process); Hiatt v. UniatPR.R. Co., 859 F. Supp. 1416, 1420 (D. Wyo. 1994
(acknowledging if parties cannot reach an agreemeder RLA, they may seek assistance from National
Mediation Board); MCHAEL E. ABRAM et al., HE RAILWAY LABOR ACT, 322-42 (BNA Books 2d ed.
2005) (discussing RLA's dispute resolution process)

19 See Shore Line396 U.S. at 150 (explaining RLA requires partiesnaintain status quo, which has
immediate affect of preventing union strike and agement from modifying collectively bargained teyms
United Air Lines, Inc. v. Int'l Ass'n of Machinist &erospace Workers, 243 F.3d 349, 361-62 (7th Cir.
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mediation would not be effective, it will proffepluntary interest arbitration of the
remaining unresolved issues under section 5 (Fakthe RLA. If either party

declines to arbitrate, both sides may exerciselssd{f at the end of a thirty-day
cooling-off period®® The President may, under section 10 of the RLAoag an

Emergency Board to investigate the dispute andmewend resolution (during
which time the parties must maintain the status).duét the conclusion of such
further cooling-off period the parties may resorself-help? During the status quo

2001) (indicating court may issue injunctions topst "party's illegal self-help and to restore #ta&tus
quo"). Section 6 ("Procedure in changing ratesaf, pules and working conditions") is the RLA's oraj
dispute provision. 45 U.S.C. § 156 (2000). It pdea:

Carriers and representatives of the employees ghadl at least thirty days' written
notice of an intended change in agreements affgctites of pay, rules, or working
conditions, and the time and place for the begimnai conference between the
representatives of the parties interested in sot@nded changes shall be agreed upon
within ten days after the receipt of said noticed aaid time shall be within the thirty
days provided in the notice. In every case wheah swotice of intended change has
been given, or conferences are being held withreafe thereto, or the services of the
Mediation Board have been requested by either partgaid Board has proffered its
services, rates of pay, rules, or working condgtishall not be altered by the carrier
until the controversy has been finally acted upam required by section 155 of this
title, by the Mediation Board, unless a period of tlays has elapsed after termination
of conferences without request for or proffer af Hervices of the Mediation Board.

45 U.S.C. § 156. Section 2 (Seventh) provides 'lmj carrier . . . shall change the rates of payes, or
working conditions of its employees, as a clasgrabodied in agreements except in the manner |ivescr
in such agreements or in section 156 of this tid& U.S.C. § 152 (Seventh). Section 2 (First) galhe
provides that "[i]t shall be the duty of all carse their officers, agents, and employees to eseery
reasonable effort to make and maintain agreemeamtsecning rates of pay, rules, and working condgjo
and to settle all disputes, whether arising ouhefapplication of such agreements or otherwiserder to
avoid any interruption to commerce or to the openadf any carrier growing out of any dispute betwé¢he
carrier and the employees thereof." 45 U.S.C. §(F&2t).

In the rail industry, collective bargaining agreensehistorically have been negotiated without fixed
duration, and in the absence of any contract limigdy serve section 6 notices at any ti®ee Fla. E. Coast
Ry. Co, 384 U.S. at 248 ("The collective bargaining agnent remains the norm; the burden is on the
carrier to show the need for any alteration oj;itAbram,supranote 18, at 375; Stonsypranote 3, at 1495
(stating agreements under RLA are everlasting ardhanged pursuant to RLA's altering provisionsthke
airline industry, the parties typically negotiatauses which limit their ability to serve sectiom@&ices until
a stated amendable daBeeAbram, supranote 18, at 376—78; Stong pranote 3, at 1496 (stating airline
agreements "typically have a clause waiving thétrig initiate bargaining procedures until a sgedif
‘amendable date."see alsoTWA, Inc. v. Indep. Fed'n of Flight Attendants, 882d 483, 490 (8th Cir.
1987).

D 5eeq5 U.S.C. § 155 (First) (2000) (stating no chartgese made "in the rates of pay, rules, or working
conditions or established practices in effect ptmrthe time the dispute arose" during thirty dayiqd
following refusal to arbitrate by either or bothrjies); Chicago & N.W. Ry. Co. v. United Transp.itm
402 U.S. 570, 586 (1971); Nat'l R.R. Passenger Gorpransp. Workers Union of Am., 373 F.3d 121412
(D.C. Cir. 2004).

% Seeq5 U.S.C. § 160 (2000) (allowing President to “tzem board to investigate and report" regarding
the unresolved disputes); Pittsburgh & Lake Erie.FCo. v. Ry. Labor Executives' Ass'n, 491 U.S., 4816
n.4 (1989)Burlington N, 481 U.S. at 436.

2 5ee Bhd. of R.R. Trainme894 U.S. at 378 ("Implicit in the statutory scheerhowever, is the ultimate
right of the disputants to resort to self-help. ."); Elgin, Joliet & E. Ry. Co. v. Burley, 325 8. 711, 725
(1945) (acknowledging "compulsions go only to imsuhat those procedures [negotiation, mediation,
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period, and once a first CBA has been achieved, dhrrier modifies terms and
conditions of employment, union may strike in resgef’

B. Bargaining At Northwest Before and After Bankeyp

Following the economic downturn beginning early2id01 and accelerated by
the September 11 attacks, the nation's passengatioavindustry experienced
severe financial stress, which led to the bankiaptof the vast majority of the
mainline carriers, as well as a host of smallelingis?* In the case of Northwest,
the financial crisis was played out in a toxic labelations environment—an
environment which had over the years been punauatestrikes by its major labor
groups?® In October 2004, Northwest reached agreement WitPA on pilot
concessions worth in excess of $250 million whickkemnded to "bridge" the
company until consensual agreements could be rdawfib its other major labor
groups: AMFA, which represents Northwest's mectgnithe 1AM, which
represents its passenger reservations and rampnpetsand the PFAA which then
represented Northwest's flight attenddfitsdowever, in the following year
Northwest was unable to reach agreements withlier groups.

voluntary arbitration, and conciliation] are exhigasbefore resort can be had to self-help."); AQraumpra
note 18, at 340.

% See Shore Line396 U.S. at 155 (acknowledging a “"union cannoekeected to hold back its own
economic weapons, including the strike" if railroseborts to self-help); Order of R.R. Telegraphers
Chicago & N.W. Ry. Co., 362 U.S. 330, 343 (1960ytl&énd Ry. Corp. v. Bhd. of Locomotive Eng'rs, 307
F.2d 21, 41 (2d Cir. 1962) ("If in fact the railcb&as failed to take the steps required of it ey Railway
Labor Act, it is not entitled to injunctive reliefainst the strike of its employees.").

24 Us Airways (and its subsidiary carriers) led theywvith its 2002 bankruptcy filing, to be followég a
second reorganization case in 208&eFrank Gamrat & Jake Haulkaken for a ride by US Airways
PITTSBURGH TRIBUNE REVIEW, Oct. 14, 2007; Micheline Maynart)S Airways Files for Bankruptcy for
Second TimeN.Y. TIMES, Sept. 13, 2004, at ALl. United Airlines filed fdrapter 11 in 2002 and American
Airlines narrowly avoided a filing that year afteegotiating concessionary labor agreements. Dé&hiel
Rollman, Flying Low: Chapter 11's Contribution to the Seléddructive Nature of Airline Industry
Economics 21 BVORY BANKR. DEv. J. 381, 383 n.17 (2004) (listing various airlindett filed for
bankruptcy). Northwest and Delta both filed on ®epter 14, 2005. Richard D. Cudafijhe Airlines:
Destined to Fail? 71 J.AIR L. & CoM. 3, 6 n.15 (2006); Micheline MaynarBelta's Filing Was Not
Unexpected, But Northwest Had Hoped to Hold,QutY. TIMES, September 15, 2005, at C1. Smaller
carriers also sought to reorganize: Hawaiian arah&lin 2003, ATA in 2004, Mesaba and Comair in 2005.
Independence Air filed for reorganization in 200Gt ceased operations in early 208éePeter J. Howe,
Independence Air to Shut DonwBOSTONGLOBE, Jan. 3, 2006, at C2.

% Most recently in 1998, as the collective bargairpnacesses under the RLA were exhausted Northwest
shut down operations in the face of an impendirgt fEtrike, crippling air travel throughout the gwp
Midwest. SeeSignificant Events in Northwest's History (Sept, 2805), http://msnbc.msn.com/id/9344497
(indicating 15 day pilot's strike shut down opeyas for 18 days); Press Release, Northwest AirlCesses
Operations Due To Strike (August 28, 1998) httpiwnwa.com/corpinfo/newsc/1998/pr082898e.htmi;
see alsaMichael H. LeRoyCreating Order Out of CHAOS and Other Partial amdermittent Strikes95
Nw. U.L. REV. 221, 223 n.16 (2000) (noting that 1998 pilotsksetwas latest of 15 against the carrier).

% |n re Nw. Airlines Corp., 346 B.R. 307, 315 n.3 (S.D.N2Q06) (listing labor cost savings including
$250 million pre-petition Bridge Agreement from AAP At the time Northwest filed for bankruptcy, its
flight attendants were represented by PFAA. at 314. As discussenhfra p. 506, AFA became the
collective bargaining representative of Northweflisht attendants in July, 2008]1. at 318 n.11.
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At the time both AMFA and PFAA were in mediated oggtions under
auspices of the NMB. In August 2005, the NMB desdhnegotiations between
Northwest and AMFA to be at an impasse and proffeirerest arbitration.
Northwest declined to arbitrate. At the conclusidithe cooling-off period, AMFA
struck and Northwest implemented demanded congessioncluding the
outsourcing of hundreds of aircraft maintenancetjoos.

Although Northwest asserted that the strike hadheting or substantial effects
on its operation$, the impact of other conditions led Northwest tte ffor
bankruptcy in the Southern District of New York September 14, 2005. Shortly
thereafter, by motion dated October 12, 2005, Nee#i sought an order pursuant
to 11 U.S.C. 8 1113(c) to allow it to reject CBAgtwall of its unions, including
ALPA, the PFAA, and the IAM® Agreements were reached with several smaller
unions?® In order to provide additional time for negotiaiso interim concessionary
agreements were reached with ALPA and PFAA andimteelief was imposed on
the IAM pursuant to 11 U.S.C. § 1113{8).

Northwest continued to negotiate with ALPA, PFAAdathe IAM after filing
the section 1113(c) motioh.After a lengthy evidentiary hearing and extensive
negotiation, Northwest reached a tentative agreemaéh ALPA on March 3,
2006, which was subsequently ratified by the pijwbup on May 3, 2008
Northwest also reached tentative agreements witkl, I&he last of which was
ratified in July 2006

PFAA reached a tentative agreement with Northwasuiarch 1, 2005 subject
to membership ratificatio?f. The tentative agreement was turned down by a margi
of four to one® Following this failure, the bankruptcy court, bgmorandum dated
June 29, 2006 and order dated July 5, 2006, gradtethwest's section 1113(c)
motion with respect to PFAA, authorized Northwesimhplement the terms of the
failed tentative agreement, but stayed the effectlate of the order for fourteen

27 SeeOne Year After Mechanics Strike, NWA Still in the, AULUTH NEWS TRIB., Aug. 14, 2006
(reporting AMFA strike "failed"). The strike was gnkettled in October 20068eeTom Walsh,Flight
Attendants Would Hurt Themselves By Striking NDEYROIT FREE PRESS Oct. 13, 2006, (noting AMFA
strike "failed to halt Northwest operations" andtleenent was imminent); Doug Cunningham, AMFA
Reaches Tentative Settlement In 14 Month Northwestrlinds Strike (Oct. 10, 2006)
http://lwww.laborradio.org/node/4372 (emphasizinglemsettlement agreement "AMFA members will have
recall rights"); Press Release, Northwest Airlinégrthwest Airlines Reaches A Tentative Contract
Agreement With AMFAOct. 9, 2006) http://www.nwa.com/corpinfo/newsi8/pr100920061710.html
(describing Northwest's tentative settlement witfii2a).

8 Nw. Airlines 346 B.R. at 313-14.

#1d. at 315 n.2 (including Transport Workers Union afhérica, Northwest Meteorologists Association
and Aircraft Technical Support Association).

%01d. at 316 (stating proposals "provided for interitadaconcessions that approximated 60% of the labor
savings being sought from the unions in the Motion")

*|d. at 317-19.

%21d. at 318.

33
*d. at 317.

% d. at 318 (indicating reasons for rejection were earl
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days®* On July 31, 2006 Northwest unilaterally implemehtthe terms and
conditions contained in the failed tentative agreetn

Concurrently, AFA petitioned for and won a reprdagon election conducted
by the NMB. AFA was certified by the NMB, in placd PFAA, as the flight
attendants' collective bargaining representativeJaly 7, 20067 Immediately
thereafter, in an attempt to reach a consensuakatgnt between the parties, AFA
engaged in round-the-clock negotiations with Noehti?

On July 17, 2006, pursuant to Northwest's self-isggbdeadline and after only
10 days of negotiation, the AFA leadership was dblgeach a new tentative
agreement? Noting that Northwest had not contended that AR#ghined in bad
faith, the bankruptcy court found that "AFA commedc round-the-clock
negotiations on the day it was certified and redchenew agreement with the
Debtors in a ten-day period, a period set by thet@s . . . . It cannot be said that
AFA refused to bargain in good faitf"The July 17, 2006 tentative agreement was
submitted to the AFA membership for ratificationden an expedited schedule, but
failed on July 31, 2006, now by a substantiallyselovote of 45% for and 55%
against the agreemefit.

That same day, Northwest exercised the authorigntgd to it by the
bankruptcy court, rejected the flight attendantextive bargaining agreement, and
unilaterally implemented the terms of the failedt&tive agreemerit.In response,
AFA gave Northwest notice of its intent to engagesélf-help in 15 day®§ AFA
said it would use its trademarked CHAOS strat¥gindicating that CHAOS
activity could begin on any date on or after Auglst 2006. On August 1, 2006,
Northwest filed an adversary proceeding seekingedadatory judgment and a
preliminary injunction barring a strike by AFA. &lbankruptcy court conducted an
evidentiary hearing and heard oral argument onH\est's preliminary injunction
motion on August 9, 2008.

*d. at 315.

% See In reRepresentation of Employees of Nw. Airlines, Inligift Attendants33 N.M.B. 289 (2006).

% SeeNw. Airlines Corp. v. Ass'n of Flight Attendantin (re Nw. Airlines Corp.), 346 B.R. 333, 343
(Bankr. S.D.N.Y. 2006).

¥1d. at 336-337.

“%1d., 346 B.R. at 343. As notéxfra p. 511, these findings were ignored on appeal.

“11d. at 337.

*21d.

*31d. at 336-37stating that the PFFA previously agreed to proviieday notice of its intent to take self-
help and AFA honored that commitment).

4 CHAOS, "Create Havoc Around Our System," is atstiawhich results in sporadic and relatively brief
work stoppagesSee id.at 337; Ass'n of Flight Attendants v. Alaska Aids, 847 F. Supp. 832, 836 (W.D.
Wash. 1993) (upholding legality of CHAOS tacticheTSecond Circuit held iRan Am World Airways, Inc.
v. In'l Bhd. of Teamster894 F.2d 36 (2d Cir. 1990), that such intermitrikes are lawful under the RLA.

5 In light of reported terrorist threats and newusiyg precautions put into effect in early AugusEA
postponed its CHAOS start date for 10 days untijdsi 25, 2006Seeln re Nw. Airlines 346 B.R. at 338.
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C. The Bankruptcy Court Denies Northwest a Strilferiction

The bankruptcy court, in a focused decision, hbht tt lacked jurisdiction to
enjoin a strike. It noted the many decisions iy S8econd Circuit holding that the
jurisdictional limits of the NLGA were fully applable to bankruptcy
proceeding$® While recognizing that the NLGA did not depriveftjurisdiction to
enjoin compliance with a "mandate" of the Rt’Ahe court concluded there was no
such mandate hefInstead, Judge Gropper found the right of a unioder the
RLA to take self-help following unilateral carriexction was an "apt analogy"
supporting a union's right to take self-help foliogra contract rejection, citing the
Supreme Court's admonition that "[o]nly if bothesdare equally restrained can the
Act's remedies work effectively®

The bankruptcy court rejected a suggested analm@etond Circuit decisions
limiting union self-help in the period prior to @st contract under the RLZ,
noting clear precedent holding that a contractresabhed, not eliminated, when
rejected in bankruptcy. Emphasizing that the Debtors did not, and coull stoow
that AFA failed to bargain in good faith, the bamitcy court held thaChicago &
North Western Railway v. United Transportation Un{tChicago & N.W"),>* did
not support an injunction under section 2 (Firdtfhe RLA>® In this respect the

“® See id.at 338;see alscPetrusch v. Teamsters Local 3th7(e Petrusch), 667 F.2d 297, 300 (2d Cir.
1981) (affirming reversal of bankruptcy court'sik&rinjunction for lack of jurisdiction under NosFi
LaGuardia Act by concluding nothing in the Bankayp€ode's text or legislative history support tlodion
that Congress sought to "supersede or transcemdNthris-LaGuardia Act's limitations); Truck Drier
Local Union 807 v. Bohack Corp., 541 F.2d 312, @& Cir. 1976) ("[T]he power to permit rejectiontbe
agreement in particular circumstances does notecoaf antecedent jurisdiction on the court to enjoi
picketing in spite of the Norris-LaGuardia Act.D)ehman v. Quill [h re Third Ave. Transit Corp.), 192
F.2d 971, 973 (2d Cir. 1951) ("The well establish@mver of the reorganization court to issue orders
necessary to conserve the property in its custodist ime exercised within the scope of a jurisdictidrich
is limited by the broad and explicit language & thorris LaGuardia Act.").

“"In re Nw. Airlines, 346 B.R. at 339.

*®1d. at 344-45

“%1d. at 344 (citing Detroit & Toledo Shore Line R.R.United Transp. Union, 396 U.S. 142, 155 (1969).

%0 See Aircraft Mechs. Fraternal Ass'’n v. Atl. Coagtires, Inc, 55 F.3d 90, 91-92 (2d Cir. 1995)
(denying union's motion for preliminary injunctiomhen question was whether unilateral changes "are
allowed after bargaining has commenced, and dfeesérvices of the National Mediation Board havenbee
invoked, but before an agreement is reached.").Sdwnd Circuit answered the question in the affiive.

Id. at 92. It first held that section 2 (Seventh) aedtion 6 only apply when there has been an agrgeme
effect.Id. at 93 ("Sections 2 Seventh and 6 of the Act singjolynot impose an obligation . . . to maintain the
status quo in the absence of an agreement."). @t also concluded, relying dfilliams v. Jacksonville
Terminal Co, 315 U.S. 386, 400 (1942), that section 2 (Fidgstgs not prohibit unilateral changes in the
status quo where no contract has ever been negghtit. Coast Airlines55 F.3d at 93put seelnt'| Ass'n

of Machinists & Aerospace Workers v. TransportesesrMercantiles Pan Americandos, S.A., 924 F.2d
1005, 1008 (11th Cir. 1991) (holding that a unilatehange after negotiations begin but before & @B
executed violate the status quo provisions of th&)RUnited Transp. Union v. Wis. Cent. LttNo. 98 C
3936, 1999 WL 261714, *3 (N.D. lll. Apr. 15, 199@)olding that a unilateral change after negotiation
beg;in but before a CBA is executed violate theustgtio provisions of the RLA).

*LIn re Nw. Airlines 346 B.R. at 340.

52402 U.S. 570 (1971).
*3n re Nw. Airlines 346 B.R. at 343.
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court held that there was no basis to find that AF3&If-help was "in bad faith" or
that the union was required to "begin bargainirigoaér again, as if this were a
first-time contract™ Consistent with the Debtors' concession that tlidynot rely
on section 1113 as basis for injunctive relief, tiamkruptcy court also concluded
that nothing in section 1113 could be read to "dimel union anew to the almost
endless requirements of negotiation and mediationigled for in the RLA.®

The bankruptcy court found that a CHAOS action wlobhve "a seriously
adverse effect on the Debtors' prospects for remzgdon and on the traveling
public generally*® and would "likely cause the Debtors serious injupgrhaps
leading to their liquidation, and that it would bighly detrimental to the interest of
the public.®” However, the court also concluded that the absehizgunctive relief
"does not necessarily leave a debtor free of amedy,” and that the "parties had
not briefed the ability of the bankruptcy courtpgoovide other relief,” including
authorization for the debtor to implement differeterms and conditions of
employment?

D. The District Court Reverses

Northwest moved for an expedited appeal and amatijon pending appeal.
The district court initially issued an injunctioeqding appea’ Engaging in what
it described as a "long and complex" analySigie district court issued a 43-page
decision reversing the bankruptcy court, and issaegreliminary injunction
pending a final decision on the merits by the baptay court*

Emphasizing the need to "define a systemic veluitjgublic policy" that would
be unlikely to "justify a potentially disastrous M@ut by an airline's employee&,”"
the district court somehow concluded that the awkiag goal of the RLA, the
Bankruptcy Code, and the NLGA (as well as the NwtioLabor Relations Act
("NLRA" %%, whether considered "individually or in tandenwas to prevent
strikes® The district court concluded that the RLA precldigeright to strike, and,

*|d. at 343.

°|d. at 344.

**1d. at 337.

7.

% |d. at 344.

% Nw. Airlines Corp. v. Ass'n of Flight Attendants ¢e Nw. Airlines Corp.), No. M-47, 05-17930, 2006
WL 2462892 (S.D.N.Y. Aug. 25, 2006).

% Nw. Airlines Corp. v. Ass'n of Flight Attendanttn(re Nw. Airlines Corp.), 349 B.R. 338, 344
(S.D.N.Y. 2006).

®lid. at 384-85.

®2|d. at 346.

%329 U.S.C. §§ 101-115 (2006).

% n re Nw. Airlines 349 B.R. at 344-47, 351-52, 354, 368—69, 373378-83. The district court found
irrelevant: (1) cases holding that unions couldkstfollowing a rejection of a CBA because thossesa
arose under the NLRAd. at 357-58, and (2) cases holding that in consideai rejection motion courts
should consider the impact of a possible strideat 363—64seeln re Royal Composing Room, Inc., 62
B.R. 403, 406 (Bankr. S.D.N.Y. 1986) (consideriftgett of union strike in deciding whether to reject
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despite the debtors' prior disavowal of section3La4 a basis for injunctive relief,
held that the Bankruptcy Code generally and sedi8 specifically also provided
a basis to enjoin a strike.

The court initially noted an "arguable flip sidey the RLA's prohibition on
self-help was that "if one party makes a unilatet@nge in the status quo, the
section 6 procedures terminate automatically aedother side is free to engage in
self-help.®® After initial questioning the court ultimately aggred to accept this
principle?’ However, citing the use of the word "arbitrar[yj"one statement in the
RLA's legislative history describing employer aatithat would justify self-helf®
decisions by the Second Circuit involving partieghts under the RLA prior to a
first contract, and the Supreme Court's decisioNlifRB v. Bildisco & Bildiscg®
which did not discuss the right to strike, the riistcourt found RLA precedent
inapplicable heré’ The district court concluded that a union's rigbt strike,
"insofar as it exists," did not "accrue" followiragn 1113 rejection decision because
the carrier's "technically” unilateral action wasnetheless lawful under another
statute and not arbitrary or in bad faith.

The district court emphasized that self-help wooéda "suicide weapon" and
inconsistent with the goals of the Bankruptcy Cheéeause it would "undermine
whatever benefit the debtor-in-possession othervab&ins [from a rejection
order]."” It conceded that this policy analysis could alppla to NLRA unions
except73f0r what the court described as the RLA'sjugly strong anti-strike
policy.

Finally, in reviewing a party's obligations undecson 2 (First) of the RLA to
exert every reasonable effort to make and mairdagneements! the district court
looked to section 1113 and found that "an implieitl on the union's ability to
strike can be inferred from the existence of § 1it4df . . . .”® The court held that
the reasonableness of self-help was a matter flicial determination under the
RLA and that strike action against an "insolventried' raised the "bar of

CBA); In re Ky. Truck Sales, Inc., 52 B.R. 797, 805 (Bankr.Ky. 1985) (recognizing union's ability to
strike upon rejection of CBA).

®n re Nw. Airlines 349 B.R. at 383-84.

®9d. at 359.

67| .

®81d. at 360.

9465 U.S. 513 (1984).

In re Nw. Airlines 349 B.R. at 362.

" 1d. at 361-62. The district court also found that &stwould "prematurely curtail* and "effectively
eliminate” the NMB's role "as a neutral determinahthe timing of when the section 6 process should
properly end . . . .1d. at 366. The court ignored that a 1113 rejectiorepplrsued and implemented by a
carrier obliterated the NMB's control over the stauo. Nor did the court consider whether the NMB
would necessarily be involved in negotiations urskstion 1113\d. at 364-68.

"21d. at 368-70, 380.

3 1d. at 369.

™1d. at 377-79.

" 1d. at 382.
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reasonableness" under section 2 (FifstConcluding that self-help against a
bankrupt carrier was unreasonable, the court helas properly enjoined.

[Il. THE SECONDCIRCUIT'S CONTORTEDDECISION

On appeal the Second Circuit affirmed in an opinignSenior Judge Walker
joined by Judge Raggi. Chief Judge Jacobs filetbracurrence. The majority
concluded that (1) Northwest's rejection "abrogdteithout breaching)" the CBA
which "thereafter ceased to exist," (2) the RLAa s quo obligations, including
section 2 (First), "ceased to apply,” to Northwéstt (3) the duty under section 2
(First) continued to bind AFA, as the court hadedulin the case of initial
negotiations towards a first CBAand (4) self-help by the union was incompatible
with its section 2 (First) dut{/.

With respect to its core conclusion that contragégtion under section 1113
abrogates a CBA, the Court attempted to distingogstiract rejection under section
365 which, as the Court noted, unquestionably domss a breach of the rejected
contract®® Without referencing any language of section 11i3extion 365, any
legislative history, or any precedent, the majohid, ipso factg that rejection
under section 1113 (captioned "Rejection of colecbargaining agreements") "is
an exception to this general principle” because amaties claim would be
"inconsistent with . . . §1113" The Court essentially conceded that it was
obligated to engage in this contortion becauseejéation under section 1113
constituted a breach of the CBA (as with other ak@y contracts) such rejection
"would surely violate Section 2 (Seventh) of theARLwhich requires a carrier to
maintain terms and conditions embodied in agreesnpahding exhaustion of the

®1d. at 377-79.

" 1d. at 379-82 (describing the injunction after reviegvithe "virtually endless" and "almost
interminable" section 6 process as: "essentialigp@rary,” an "authorized emergency remedy" thay onl
"defer[red] the right to strike").

8 SeeAircraft Mechanics Fraternal Ass'n v. Atl. Coastlifies, 125 F.3d 41, 43 (2d Cir. 1997).

™ Nw. Airlines Corp. v. Ass'n of Flight Attendant® re Nw. Airlines Corp.),483 F.3d 160, 164 (2d Cir.
2007).

®d. at 170-73.

8 d. at 170 n.3, 172. The Court suggested that the tenjurpose” of section 1113—the rejection of a
CBA and authorizing a debtor to establish new tewite which it must comply—"cannot be reconciled
with the continued existence of its prior contraeyd thereby attempted to distinguish cases dgalith
the rejection and breach of commercial contrddtsat 171.SeeMiller, supranote 3, at 480—-82. Of course,
as the Court itself noted, the concept of breaadeuB65 is a "legal fiction.lh re Nw. Airlines 483 F.3d at
172. The right to reject pursuant to section 365d-tre concomitant right to stop providing services
product or pay for them as would otherwise be megliunder a commercial contract—cannot be any more
logically reconciled with the continued existencerddreach—of said contract than in the case of A.CB
The Second Circuit—and the Miller article— furthgnore that for over 100 years bankruptcy law has
treated rejection as a breach of an executory acitegardless of the legal consequences of the rejedti
question. See inftpp. 512-16.
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RLA bargaining proces¥,and "the union would be correspondingly free tekse
damages or strike . . 3"

The newly created "abrogation” theory of the méyanstead brought about the
desired result: it left the parties as if no CBAdhexisted, there was no longer a
status quo in the absence of mutual agreementNanithwest was therefore freed
from the duty under section 2 (First) to "make gverasonable effort to make and
maintain” CBAs® In concluding that AFA had not yet fulfilled itsuty under
section 2 (First), the majority chose to ignore thial court'sfactual finding that
AFA bargained in good faith, instead concludingt ttee union leadership had not
sufficiently "sought to persuade" the membershipdoede to the TR The panel
failed to explain how AFA could meet its duty oth#ran by agreeing to
Northwest's demands.

In a concurring opinion, Chief Judge Jacobs caaltfinioted that "[n]o one can
accuse the majority of attempting to harmonize #tatutes at issue, or of
succeeding®” The Chief Judge found himself unable to "possibtplain” to the
flight attendants the majority's reasonffigThe concurrence concluded that
Northwest's modification of the status quo somehiidvnot privilege a reciprocal
right to strike because the modification was punsua a rejection ordér. While
conceding that section 1113 authorized Northwesh wourt approval to change
collectively bargained terms without having exhadghe RLA process (contrary to
the express commands of section 2 (First) and (8b)ethe concurrence reasoned
that the RLA status quo need not be mutual, andv@aiently) that AFA (but not
Northwest) continued to be bound by section 2 {Fifs

A. The Majority Rewrites the Law of Contract Reatt

The majority's holding—integral to its affirmancktbe strike injunction—that
rejection "abrogate[s] (without breaching)” a CBa#as not advanced by Northwest
at any stage of the litigation. It is unpreceddnsad wholly inconsistent with
decisions concerning rejection of collective bangeg agreements both before and

% |n re Nw. Airlines.483 F.3d at 171.

814, at 172.

8d. at 173-75.

8 1d. at 175 (holding union did not make every reasoneffiert to reach agreement by not exhausting
disEute resolution processes).

8 |d. at 175-76. Because there is no statutory provisidche NLRA limiting a union's right to strike at
any time, and as any no-strike obligation is pu@ntractuale.g, Buffalo Forge v. United Steelworkers,
428 U.S. 397 (1976), thAFA decision, as the majority concluded, would haveeffect on an NLRA
union's ability to strike upon contract rejectiamder section 1113n re Nw. Airlines 483 F.3cht 173.

871d. at 183 (Jacobs, D., concurring).

¥ See idat 177.

891d. at 177-78 ("A debtor-carrier's rejection of labgreement in bankruptcy . . . cannot be described
fairly as a unilateral divergence from the status,cand does not trigger a reciprocal right tokett). Of
course, the exercise of self-help at the end ofRbA process, while authorized is also not "unilatéin
the sense of the concurrence's reasoning.

|d, at 17778, 183.
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after the enactment of section 1113 as well aslébding cases articulating the
section 1113 rejection standard which all requie hankruptcy courts to consider
the likely effect of rejection damages claims ugtbe reorganizatioft: It ignores
the central bankruptcy policy of treating claimawith equal priority equivalently
by, in effect, voiding claims for breach of an exicy contract solely where the
agreement happens to be a CBA.

1. The Long History of the Rejection Doctrine
a. The Rule of Copeland v. Stephens

Rejection is a longstanding term in bankruptcy wigémedies for the party
whose contract has been rejected, as was well kriowgection 1113's drafters.
This principal power of a debtor in bankruptcy exan over time but by the early
years of the last century the contours of the modierctrine—that a debtor has a
right to either assume or reject an executory agee¢ and that rejection constitutes
a breach of agreement entitling the creditor to re-petition claim—were
established in common law and thereafter codifieféderal bankruptcy statut®s.

The necessary background to the doctrine is thiandi®n drawn in bankruptcy
law between the debtor and the estate. As seb#iafa)(1) of the 1978 Bankruptcy
Code now reflects! a bankruptcy filing creates an estate which comsiwith
exceptions) of "all legal or equitable intereststioé debtor in property’™ The
"fountainhead of U.S. executory contracts doctrimelargely a single English
case® decided in 1818Copeland v. StephefSinvolving a suit over real property.

1 See, e.g.United Food & Commercial Workers Union v. Officldnsecured Creditors Commin(re
Hoffman Bros. Packing Co., Inc.), 173 B.R. 177, 1B2A.P. 9th Cir. 1994) (recognizing standard csurt
should use to authorize rejection is "equitablerisigaof the burden of rejection”)n re North American
Royalties, Inc., 276 B.R. 587, 592 (Bankr. E.D. fe2002) ("[T]he supreme court warned that the
bankruptcy court, when deciding whether to alloyecton . . . it should focus on the relationshiptiee
equities to the reorganization process.").

% In re Nw. Airlines., 483 F.3d 160, 169 (2d Cir. 2007);HRat E. ScottSharing the Risks of Bankruptcy:
Timbers, Ahlers, and Beyon#i989 @LuUM. Bus. L. Rev. 183, 187 (1989) ("No one seriously doubts that
similar claims should be treated similarly.").

9 SeeCheadle v. Appleatchee Riders Assin (e Lovitt), 757 F.2d 1035, 1040-41 (9th Cir. 1985)
(reviewing derivation of authority to reject exemyt contracts); Michael T. Andrevgxecutory Contracts in
Bankruptcy: Understanding Rejectiob9 U.CoLo. L. REv. 845, 870 (1988) (stating 1916 Supreme Court
decision inChicago Auditorium Ass'is "the precursor of the statutory rule . . . thagjection constitutes a
'breach’ of a contract or lease."); Vern Countrypia@cutory Contracts in Bankruptcy: Part57 MINN. L.
REV. 439, 447-50 (1973) (describing statutory change®33, 1934, and 1938, all providing for rejentio
of "executory" contracts and damages resulting feumh rejection); 3 GLLIER ON BANKRUPTCY { 365,
L.H. (Alan N. Resnick et al. eds., 15th ed. rev020(reviewing history of rejection of executoryntxacts
in bankruptcy, the common law principle that a bapkcy trustee could reject or assume executory
contracts, and, as relevant here, that the Bankyultt largely adopted these common law principldg)
COLLIER ONBANKRUPTCY { 70.43(1) at 516-17 (14th ed. 1978).

11 U.S.C. § 541(a) (2006).

%11 U.S.C. § 541(a)(1) (2006). As Andrew notess ttoncept has been in place in federal bankruptcy
statutes dating from 1800. Andresuypranote 93, at 851 n.30.

% Andrew,supranote 93, at 856.
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In Copeland the lessor under an unexpired lease, Copelaed, teurecover unpaid
rent from Stephens, his bankrupt terdnStephens argued that since he was
bankrupt and made a general assignment of all ®fphoperty to a bankruptcy
assignee, the lease automatically passed to St&phankruptcy assignee along
with the rest of Stephen's propetyStephens argued that because he was no longer
in privity of estate with Copeland he could nothzd liable for the unpaid reft’

Rejecting Stephens' argument the court found thatbankruptcy assignees
were protected from assuming lease oingationseSmIthey do some act to
manifest their assent to the assignment . :** Otherwise, the assignment was to
remzllg2 in "suspension” unless and until the bartksu@ssignees accepted the
lease.

Copelands significance was not in trying to protect thenkraiptcy assignee
from the continuing liabilities of the debtor urdeshey specifically assented,
because prior case law already established thist’fiy The significance of
Copelandinstead was its conceptualization that "the righaccept or refuse” meant
that the lease would be treated differently thdrotiler assets as never passing to
the bankruptcy assignees unless they affirmatigsumed it** This would permit
the trustee in bankruptcy to assume economicala@tdgeous agreements while
declining to take on burdensome oh®s.

While the rule ofCopelandwas abandoned in Englatf the principle behind
Copelandflourished in the United States, where it was @gpbto both leaseholds
and executory contract®’ Before the power to assume or reject became péieo

7106 Eng. Rep. 218 (K.B. 1818).

% Copeland 106 Eng. Rep. at 218.

®|d. at 218-19.

100 |d

014, at 222.

19214, at 222-23.

103 SeeWheeler v. Bramah, 170 Eng. Rep. 1404 (1813) (ajathses prior t€opelandheld assignees
were not liable for debtor's obligations unlessythensented)Turner v. Richardsan103 Eng. Rep. 129
(K.B. 1806) (citing Bourdillon v. Dalton, 170 EnBep. 340 (1794); Andrevsupranote 93, at 857.

104 Copeland 106 Eng. Rep. at 225eeAndrew, supra note, 93 at 857; David G. Epstein & Steve H.
Nickles, The National Bankruptcy Review Commission's Se@&H Recommendations and the "Larger
Conceptual Issues,102 Dck. L. Rev. 679, 681 (1998) ("The effect (of bankruptcy) asttansfer to the
trustee all of the property of the debtor exceptéxecutory contracts . . . ." (citing Watson v. Mierl36
F.2d 359 (8th Cir. 1905)); Kotary & Inmasupranote 96, at 514-15 (explaining court@opelandheld
debtor's obligations under lease were not deledatedtate unless trustee assumed).

195 seeAndrew,supranote 93, at 857 (stating court@opelandallowed debtor to assume or reject lease);
Mary O. Guynn)n Re Thinking Machines: The Only Thought Is In Naene 14BANKR. DEV. J.227, 230
(1997) (explaining assignee's decisiondapelandto assume or reject lease depended upon its eégonom
benefit); Kotary,supranote 96, at 515. ("By 1893 . . . courts gave thstée discretion to assume or reject
contracts . . . based solely on the burden or ltengfosed thereby.").

106 Andrew supranote 93, at 858 ("Copeland's conceptual approathat endure in England . . . .").

7 see idat 858 (explainingcopelandwas "imported into the U.S. largely intact, and wapgplied to both
leases and other contracts.") (citikg parte Houghton, 12 F. Cas. 584, 585 (D. Mass. 188gg also
Journeay v. Bracklgyl Hilt. 447, 453-54 (N.Y. Ct. C.P. (1857)); Guyrsupra note 105, at 230
(determining holding irfCopelandwas adopted by the U.S.).
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federal bankruptcy statutes, courts repeatedlgdetin theCopelandprinciple!®®

These cases recognized contracts and leases &s thesecould potentially impose
administrative liabilities upon the estate by wrtof its succession to the debtor's
ownership rights®® Courts responded by permitting assignees to egabatracts
and leases from the bankruptcy estat@heir reasoning was that if the estate did
not succeed to lease or contract assets, it cailthanliable for the responsibilities
that accompanied theht The resulting doctrine was that the bankruptcygase
would have to act affirmatively to admit either @ntract or lease into the estate,
and only at that point would the estate become #hdardebtor's contracts or lease
liabilities.*** American courts recognized that bankruptcy assign@vere not
bound . . . to accept property of an onerous armgtaiitable nature, which would
burden instead of benefiting the estate, and tleydcelect whether they would
accept or not . . . 1%

However, the doctrine also recognized that "thet&® could elect to accept a
contract or lease into the estate if it appearesiralele or profitable to do sd**
That "election would entitle the estate to the HWhiéneof the other party's
performance, at the cost of obligating the estatehe debtor's liabilities as an
administrative expense, as if the estate itself éaéred into the same contract or
lease . . . *"Even though the trustee was charged with thenalié duty to accept

1% g5ee In reFrazin, 183 F. 28, 30, 32 (2d Cir. 1910) (notgpelandand surmising “a trustee, having the
option to assume or reject a lease, takes tittith lease only in case he elect to accept it"Jréw, supra
note 93, at 858 nn.67—68 (referencing 19th-certtankruptcy cases which cited@wpelang.

109 seeAndrew, supranote 93, at 860; Guynsupranote 105, at 230.

110 seeAndrew, supranote 93 (stating courts prior to statutory prasisi excluded contracts and leases
from estate); Frazin, 183 F. at 32 (2d Cir. 191®)Iding in bankruptcy, a trustee has "option tauass or
reject a lease"); Streeter v. Sumner, 31 N.H. 588,(1855) ("[T]he assignee must be understoodte fan
election as to contracts of every kind, to repweaatd reject the assignment . . . .").

11 Andrew, supranote 93, at 860—65ee In reRoth & Appel, 181 F. 667, 670 (2d Cir. 1910) (Hotg
that bankruptcy does not "sever such relation, ][&mel tenant remains liable, and [] the obligattornpay
rent is not discharged as to the future, unlessrtistee elect[s] to retain the lease as an ass¥tjson v.
Merrill, 136 F. 359, 363 (8th Cir. 1905) ("Bankruptneither releases nor absolves the debtor fromoany
his contracts or obligations, but . . . leaves hoand by his agreements, and subject to the liegsilhe has
incurred.").

112 seeAndrew, supranote 93, at 858-5%ee, e.g.United States Trust Co. v. Wabash W. Ry. Co., 150
U.S. 287, 299-300 (1893) (holding assignee or vecanust not assume leases, but if he does, habig |
under terms of lease); Sunflower Oil Co. v. Wils@d2 U.S. 313, 322 (1892) (asserting receiverst ttigh
accept or reject contract).

113 gparhawk v. Yerkes, 142 U.S. 1, 13 (1891) (cithgerican File Co. v. Garrett, 110 U.S. 288, 295
(1884)). SeeDushane v. Beall, 161 U.S. 513, 515 (1896) (holdasgignees may reject property which
would burden estate); Glenny v. Langdon, 98 U.$320(1878).

14 Andrew, supranote 93, at 861See, e.g.Menke v. Wilcox, 275 F. 57, 59 (S.D.N.Y. 1921) Iting
trustee may adopt or reject a contract as itsrésts dictate[]"); Rosenblum v. Uber, 256 F. 588-89 (3d
Cir. 1919) (holding bankruptcy trustee may assurease considered to be of value to the estate).

15 Andrew, supranote 93, at 861; Atchison, T. & S.F. Ry. Co. v.ridy, 153 F. 503, 510 (8th Cir. 1907)
("If they elect to assume such a contract, theyegeired to take it . . . as the bankrupt enjayeslibject to
all its provisions and conditions, 'in the sameipliand condition that the bankrupt held it.")tdtions
omitted); Central Trust Co. v. Continental Trust.C86 F. 517, 525 (8th Cir. 1898) (adoption of thase
carries with it the obligation of the receiver @mypmccording to the stipulations of the lease).
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or reject, the bankruptcy court still retained thehority to approve the assumption
or rejection.*®

b. The Rule of Chicago Auditorium

In Central Trust Co. v. Chicago Auditorium AsS§'hthe Supreme Court held
that where an executory contract was not assumisddieéemed breached and the
creditor is entitled to a claim for damages ther€BZhicago Auditoriuminvolved
a debtor who agreed to provide livery services twtel!*® When the bankruptcy
trustee declined to assume the agreement thedssetted a claim for breach of the
agreement?’ In holding that the rejection amounted to a breatlontract, the
Court focused on the central bankruptcy policieguadity of treatment among
creditors and the ability of the debtor to achiewefresh start free of prior
obligations'** The Court explained:

It is the purpose of the Bankruptcy Act [of 189&enerally
speaking, to permit all creditors to share in tisridbution of the
assets of the bankrupt, and to leave the honesbrditlereafter free
from liability upon previous obligations. Executoagreements
play so important a part in the commercial worldtti would lead
to most unfortunate results if, by interpreting et in a narrow
sense, persons entitled to performance of sucteagmets on the
part of bankrupts were excluded from participatiaonbankrupt
estates, while the bankrupts themselves, as a s@gesorollary,
were left still subject to action for nonperformanio the future,
although without the property or credit often neeeg to enable
them to perfornt?

The rule ofChicago Auditoriumimplements and is animated by one of the central
policies of the federal bankruptcy system: the &tyuaf treatment among creditors
whose claims against the bankrupt are of the sameacter®® A creditor whose

16 Guynn,supranote 105, at 23(See, e.g.Greif Bros. Cooperage Co. v. Mullinix, 264 F. 3898 (8th
Cir. 1920);In re Grainger, 160 F. 69, 75 (9th Cir. 1908).

17240 U.S. 581 (19186).

1181d. at 592. WhileChicago Auditoriurrheld that the bankruptcy itself was an anticipatmreach of an
executory contract, the Court "made clear thataswaddressing exclusively the non-assumption siuat
Andrew, supranote 93, at 872SeeChicago Auditorium240 U.S. at 590 ("[T]he trustee in bankruptcy did
not elect to assume performance, and so the nist&dt as if the law had conferred no such electip

119 Chicago Auditorium240 U.S. at 586.

2014, at 587.

214, at 591.

1224, (citations omitted).

123 See Andrew, supra note 93, at 871, 882 (arguin@opelandrule created equality among other
creditors);see alsd_ouisville Joint Stock Land Bank v. Radford, 2955U555, 587 (1935) ("[T]he original
purpose of our bankruptcy act was the equal digiob of the debtor's property among his creditars.");
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pre-petition executory contract is rejected in brapkcy gains equality of treatment
with other pre-petition creditors of the debtorotlB share equally in the debtor's
estate in proportion to their claim amoutfsBy the same token, the rejection
power permits the debtor to shed economically msdme commitments by
converting the resulting damages from the breadhehgreement to a pre-petition
unsecured clainf>

c. Doctrine Codified in the Chandler Act of 1938

In 1938, Congress codified these developments énCGhandler Act. Section
70(b) of the Bankruptcy Act of 1938 provided th#he' trustee shall assume or
reject any executory contract, including unexpileases of real property . . 2%
Section 63(c) provided that: "Notwithstanding arngat8& law to the contrary, the
rejection of an executory contract or unexpiredséeas provided in this Act, shall
constitute a breach of such contract or lease aheofdate of the filing of the
petition in bankruptcy . . . :* Additionally, Congress added a provision that
permitted "claims for anticipatory breach of cootsa executory, in whole or in
part, including unexpired leases of real or perbpraperty . . . **3

Along with section 70(b), Congress implemented Bapicy Rule 607,
requiring court approval for assumption of leases @xecutory contractd’
However, the rule did not expressly state whether tequirement applied to
rejections, which led to much debate among coud emmmentator$? Some
courts looked to the intent of the rule and foumat tourt approval was required to

Mayer v. Hellman, 91 U.S. 496, 501 (1875) ("The gegect of the Bankrupt Act, so far as creditors a
concerned, is to secure equality of distributioroagnthem of the property of the bankrupt.").

124 SeeTHOMAS H. JACKSON, THE LOGIC AND LIMITS OF BANKRUPTCY LAW 10810 (Harv. Univ. Press
1986) (discussing because the assume-or-rejecbagiprappropriately treats rejection as an antioipat
breach and permits a damages claim, in effeatdtsrcreditor like other unsecured creditors irkhgptcy);
Andrew, supra note 93, at 883 ("It assures non-debtor partiesxtcutory contracts and leases that, for
purposes of the bankruptcy distribution, they wét be treated differently than other claimants.").

125 5eeBurns Mortg. Co. v. Bond Realty Corp., 47 F.2d 987 (5th Cir. 1931) (discussing broad holding
in Chicago Auditoriumto treat rejection as an anticipatory breach,ine lwith the purposes behind the
Bankruptcy Act meant when debtor cannot carry q@écsic performance, remedy should be limited to
damages); Andrewsupra note 93, at 873, n.116 (analyzing deeming rejactio "breach" allows
presumption that debtor will not perform obligasorand "removes uncertainty about the debtor's
performance that might stand in the way of esthbiga claim").

126 chandler Act of 1938, 75 Cong. Ch. 575, § 70(B)SEat. 840, 880 (1938).

127 Chandler Act of 1938, 75 Cong. Ch. 575, § 63(2)Stat. 840, 874 (1938).

128 chandler Act of 1938, 75 Cong. Ch. 575, § 63(a}2)Stat. 840, 873 (1938).

129Fed. R. Bankr. P. 607 (1982) (repealed 1983).

%0 |1d. ("Whenever practicable, the trustee shall obtgipraval of the court before he assumes [an
executory contract].")See In reS.N.A. Nut Co, 191 B.R. 117, 121 (Bankr. N.D. lll. 1996) (dissing
former Bankruptcy Rule 607 created "a division ofharity on whether assumption or rejection of an
executory contract required court approval underAht."); In re 1 Potato 2, Inc., 182 B.R. 540, 542, n.11
(Bankr. D. Minn. 1995) ("The courts were split asvioether rejection required court approvallt)re A.H.
Robins Co., 68 B.R. 705, 708 (Bankr. E.D. Va. 1986his court is very much aware of the ambiguity
surrounding the procedure for rejection or assusnptif executory contracts and is well aquatinteth wie
case law which reveals a split of authority ondhestion of whether assumption by conduct is ptes§)b
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reject a lease or contract, even though the rulendt explicitly state thi&¥* Other
courts found that the text of the rule itself madkar that court approval was not
required to reject a lease or contr&ét.

d. Section 365 in the Bankruptcy Code of 1978

As part of bankruptcy reform in the 1970s, Congraesited a commission to
address the issue of whether, among other thirmst approval was necessary to
reject a lease or an executory contrattn the Report of the Commission on the
Bankruptcy Laws of the United States, the commisstecommended the
clarification of the treatment afforded executoontacts and unexpired leasés.

In the Bankruptcy Code of 1978, Congress resolhedsplit in newly-enacted
section 365 which provides that the "trustee [dytdein possession], subject to the
court's approval, may assume or reject any exeggtumtract or unexpired lease of
the debtor.**® The rejection-as-breach rule in section 63(c) warsied into section
365(g) of the Bankruptcy Code basically unchang8edction 365(g) provides that
"[€]xcept as provided in subsections (h)(2) and (ipf2his sectionthe rejection of
an executory contract or unexpired lease of théodedmnstitutes a breach of such
contract or lease[.}* Not surprisingly, every court of appeals has htidt
rejection of an executory contract entitles thalitog to an unsecured claim against
the estaté®’ As one prominent commentator notes, "[rlejectioesinot . . . cause

131 see S.NLA. Nut Gol91 B.R. at 121 (acknowledging some courts urftemer Rule 607 required
approval for assumption and rejection); Bradshawoxeless n re Am. National Trust) 426 F.2d 1059,
1063-64 (7th Cir. 1970) (rejecting argument coacdkk power to approve rejection of the contradiex.
Importing Co. v. Banco Popular de P.R., 360 F.22, @4 (5th Cir. 1966) ("Chapter X does not exgdyess
provide that executory contracts may be adoptedssumed only with the approval of the court, but we
think by necessary implication it requires judi@alproval for such adoption or assumption.").

132 See, e.g.Vilas & Sommer, Inc. v. Mahoneyn( re Steelship Corp.)576 F.2d 128, 133 n.2 (8th Cir.
1978) ("[8] 70(b) does not state any particular hodt by which the trustee shall assume an executory
contract."); Brown v. Presbyterian Ministers Fu84 F.2d 998, 1005 (3d Cir. 1973) (rejecting the
necessity of approval)in re Forgee Metal Prod., Inc229 F.2d 799, 802 (3d Cir. 1956) ("[T]hat the
reorganization trustee take over the contract uttteerauthorization of the bankruptcy court throwgplder
70, sub. B, only the bankruptcy trustee had begenessly given such power.").

133 SeeUnited Sav. Ass'n v. Timbers of Inwood Forest Assda re Timbers of Inwood Forest Assocs.),
793 F.2d 1380, 1393 (5th Cir. 1986); Guysapranote 105, at 231.

1% H.R. Doc. No. 93-137 pt. |, at 198 (1978eeGuynn, supranote 105, at 232 ("At least one of the
recommended changes involved the standardizatiah clarification of treatment afforded, executory
contracts and unexpired leases."); Epstegupra note 104, at 685 (discussing Commission's
recommendations regarding assumption, assignmashtegection of executory contracts).

13511 U.S.C. § 365(a) (20086).

13011 U.S.C. § 365(g) (20086).

13" Thompkins v. Lil' Joe Records, Inc., 476 F.3d 129812 (11th Cir. 2007) ("[R]ejection of an
executory contract under 11 U.S.C.S. § 365(g) doits$ a pre-petition breach, and the non-debtdy ga
the rejected contract becomes a general unsecuegitoec who may seek contract damages against the
debtor as a pre-petition claim in the bankrupt¢yBank of Montreal v. Am. Home Patient, Inc., 418d-.
614, 619 (6th Cir. 2005) ("[R]ejection of an exemytcontract gives rise to a legal fiction thatradch of
the contract occurred immediately prior to thenfjliof the petition."); Mirant Corp. v. Potomac El€awer
Co. (n re Mirant Corp.), 378 F.3d 511, 519 (5th Cir. 2004} K& rejection of an executory contract . . .
constitutes a breach of such contract . . . .ta{icn omitted); CPC Health Corp. v. Goldsteilm, (e CPC
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an executory contract to vanish . . . [it] leav[#sd liabilities of the debtor intact to
form the basis of a claint®

2. A Unanimous View: CBAs are Executory Contractss&ned by Section 365

Before section 1113 was enacted all courts whichdumsidered the issue had
held that CBAs were executory contracts and thatr trejection constituted a
breach of contract giving rise to a pre-petitioniml**® The decision irNLRB v.
Bildisco & Bildiscd“ reflected that uniform positionBildisco held that a CBA
was an executory contract to which adherence waseguired by the debtor, as
with any other executory agreemétt.When a debtor elected to reject the
agreement and that decision was thereafter judicadproved, the breach of the
CBA gave rise to a bankruptcy claim. In this castion, theBildisco Court noted
that recovery for such a breach could only be hadkuthe claims administration
process and that "losses occasioned by the rejectioa collective-bargaining
agreement must be estimated, including unliquidédedes attributable to fringe

Health Corp.), 81 Fed. App'x 805, 807 (4th Cir. 200[A] trustee's rejection of a contract is tantaunt to

a breach and gives rise to an unsecured claim sigia estate."”); Mason v. Official Comm. of Ungecl
Creditors, [n re FBI Distribution Corp.), 330 F.3d 36, 42 (1st AA03) ("If the contract is rejected . . . the
contract is deemed breached on the date immedib&gtyre the date of the filing of the petition .. .");
Auction Co. of Am. v. Fed. Deposit Ins. Corp., J8Bd 1198, 1201 n.3 (D.C. Cir. 1998) (citing 11 IC.S§
365(g)) ("[R]ejecion of an executory contract bynkauptcy trustee is treated as breach occurring
immediately before filing of bankruptcy petition’slan v. Sycamore Inv. Coln(re Aslan), 909 F.2d 367,
371 (9th Cir. 1990) (stating executory contracts subject to unequivocal language of 11 U.S.C. @6
which states rejection constitutes breach); Al Kopov. P.M. Holding Corp. 10 re Modern Textile), 900
F.2d 1184, 1191(8th Cir. 1990) ("[T]he trusteejscton operates as a breach of an existing antintong
legal obligation of the debtor, not as a dischasgextinction of the obligation itself. In other vas, the
lessor's claim against the debtor for breach of ldase survives the trustee's rejection of theelégps
Freuhauf Corp. v. Jartran, Incln(re Jartran, Inc.,) 886 F.2d 859, 869 n.11 (7th C&89) (quoting 11
U.S.C. 8§ 365(g)) ("The rejection of an executorytcact or unexpired lease of the debtor constitates
breach of such contract or lease"); Sharon Stegh.Go Nat'l| Fuel Gas Distrib. Corp., 872 F.2d 36, (3d
Cir. 1989) (quoting 11 U.S.C. § 365(g)) ("[R]ejextiof an executory contract or lease constituteseach
of such contract or lease . . . immediately betbeedate of the filing of the petition . . . ."ptl Bhd. of
Teamsters. v. IML Freight, IncIn( re IML Freight Inc.), 789 F.2d 1460,1463 (10th Cir.838"The
rejection of any executory contract constitutegeabh of that contract under 11 U.S.C.S. § 365(g).");
Truck Drivers Local Union No. 807 v. Bohack Corp4l F.2d 312, 321 n.15 (1976) ("If the contract is
rejected by the bankruptcy court, it will be deenmtechave been breached as of the date of filinthef
petition under Ch. XI.")

128 Andrew,supranote 93, at 888.

139 5eeO'Neill v. Cont'l Airlines Inc., I re Continental Airlines, Inc), 981 F.2d 1450, 1458h(Eir.
1993) (holding rejection of CBA, like rejection ekecutory contract, constitutes breach that giies to
pre-petition claim.); U.S. Truck Co. v. Teamsteratibnal Freight Indus. Negotiating Comnin ¢e U.S.
Truck Co.), 89 B.R. 618, 623 (E.D. Mich. Bankr. 1p&8tating CBAs are executory contracts and when
they are rejected, they are treated as being beda@hmediately prior to bankruptcy); Int'l Bhd. of
Teamsters v. IML Freight, In¢In re IML Freight, Inc), 789 F.2d 1460, 1463 (10th Cir. 1986) (treating
CBA like rejected executory contracBphack Corp.541 F.2d at 321 n.15 ("If the contract is rejddgy
the bankruptcy court, it will be deemed to haverbbeeached as of the date of filing of the petitiovder
Ch. X1.").

140465 U.S. 513 (1984).

"I See idat 523-26.
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benefits or security provisions like seniority righ under section 502(c) of the
Codel*

3. Where in Section 1113 Does Rejection Become @dition?

The AFA majority concluded that Congress in section 11d@ehow altered
this settled law and, in so doing, in effect, diethdifferent treatment for rejection
of a CBA on one hand and all other executory catgran the othef® The
Supreme Court has held that amendments to the @ddeot be read to "erode
past bankruptcy practice absent a clear indicatti@d Congress intended such a
departure* What basis is there in section 1113 for the msjsriconclusion that
Congress chose to abandon the bankruptcy polioggaflity of treatment in the
case of CBAs rejected under section 1113? Thermtising in the language or
legislative history of section 1113 to that efféahd the Second Circuit did not
claim otherwise), and we submit there is no basiach less a "clear" one, to
somehow infer @ub silentiowholesale revision of bankruptcy doctrine. Whhe t
Court suggested that the purpose of section 11k3twagermit rejection and the
imposition of new terms "without fear of liabilityseemingly at least in part
referring to damage¥’ it cited no authority for its suggestidff. As the First
Circuit has concluded, Congress did not enact@edtil3 to eliminate damages in

121d. at 530 n.12.

143 Nw. Airlines Corp. v. Ass'n of Flight Attendar(is re Nw. Airlines Corp.), 483 F.3d 160, 166 (2d Cir.
2007).

144 pa. Dept. of Pub. Welfare v. Davenport, 495 U%2, %563 (1990)SeeDewsnup v. Timm, 502 U.S.
410, 419 (1992) ("When Congress amends the bardyrligivs, it does not write 'on a clean slate' this
Court has been reluctant to accept arguments thakdwnterpret the Code . . . to effect a majorngein
pre-Code practice that is not the subject of astlsame discussion in the legislative history."iEv.
Hanley, 318 U.S. 515, 521 (1943) ("We cannot helptbink that if Congress has set out to make such
major change, some clear and unambiguous indicafidimat purpose would appear. But we can find none
Moreover, such an interpretation would lead in maages to a division of authority between state and
federal courts.").

1451n re Nw. Airlines483 F.3d at 171-72.

16 The parade of horrors painted in téler article—that if rejection is necessary “then allogva claim
for rejection damages that might dwarf all othemeyal unsecured claims might stymie the reorgaioizAt
because the union's claim might "effectively cohttbe class of creditors” and potentially block
confirmation of a plan—reflects a blindness to ‘teeonomic realities" of which creditors are prowiglithe
estate with the greatest value and the equalitytr@ditment in this area emphasized sirfi@lsicago
Auditorium an attitude perhaps emanating from a "rigid" ipan to the interests of employee creditors.
CompareMiller, supranote 3, at 483with supranote 1 and accompanying text. The concerns exguies®
without basis. First, if employees have inordinatebntributed to a reorganization they, as wouldthe
case with any other creditors, deserve an appteprédurn in unsecured claims, and in appropriates
such claims should be voted with other unsecuraiinsl Further, there are many protections in thdeCo
concerning approval of a plan of reorganization cuhhave potential application to the vote of a darg
creditor. In certain circumstances a plan of repizgtion can be confirmed if one impaired classrapgs,
even if other impaired classes vote against cosafiion. Seell U.S.C. § 1129(a)(7)—(10) (2006). A vote of
a creditor can be disallowed if the vote was najand faith. 11 U.S.C. § 1126(d)—(e) (2006). Anaireast
one circumstance a court has upheld the sepasmsifitation of a union's rejection clai®@eeTeamsters
Nat'l Freight Indus. Negotiating Comm. v. U.S. Tku€o. (n re U.S. Truck Co.), 800 F.2d 581, 586 (6th
Cir. 1986) (placing union in class separate froheofmpaired creditors).
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the event a labor agreement was rejected in batdyrif Rather, in section 1113
Congress sought to prevent debtors "from using tgm&y as a judicial hammer to
break the union" and to promote "good faith negimins," based on a judgment that
the decision inBildisco did not adequatelyprotect collectively bargained
agreement%’®

Congress accomplished its objective in two wa¥yrst, in section 1113(f) it
provided that the terms of a collectively bargaimgdeement continue in full force
and effect until and unless the agreement is mfepursuant to section 1113's
procedures? This, in effect, altered the traditional poweraoflebtor from the time
of Copelandto elect not to be bound by a pre-petition exegqutmmtract. Under
the regime of section 1113 a debtor must contiouadhere to its CBAs until and
unless it makes out a case for rejectidnThe tension between the traditional
rejection power and the federal policy of colleetibargaining were amply
demonstrated in Continental Airlines' 1983 bankeypiiling. There the airline,
under the control of Frank Lorenzo, declared baptay and almost immediately
declared its collective bargaining agreements towithout force and effect,
imposing in their place degraded terms and conditiof employment which had
not been agreed to and triggering a strike byfallantinental's major labor groups.
The misuse of the rejection power in Continentas wamajor factor in Congress's
swift effort to overruleBildisco and to require adherence to the terms of a CBA
pending rejection in section 1113(f).

SecondCongress mandated a collective bargaining proggsiscable where a
debtor seeks to reject an agreement with procecamdl substantive safeguards
applicable to rejection of a labor agreem®@hin so doing, Congress made clear

147 SeeUnited Food & Commercial Worker's Union v. Aimatis., 90 F.3d 1, 4 (1st Cir. 1996) (noting
this "holding[] [was] not what motivated the enaetmh of section 1113"). In analyzing the "scant"ecksv
since theBlue Diamonddecision the Miller article ignores Almac's. Milleypranote 3, at 480¢f. 11
U.S.C. 8 1113(f) (2006) (legislatively overruliBgldisco'sholding that a debtor need not adhere to terms of
collective bargaining agreement before obtainirjgateon order); Massachusetts v. Blackstone ValllecE
Co., 67 F.3d 981, 986 (1st Cir. 1995) ("[P]lain mieg must govern [a statute's] application, unlass
palpably unreasonable outcome would result.").

148 SeeN.Y. Typographical Union No. 6 v. Maxwell Newspapelnc. (n re Maxwell Newspapers, Inc.),
981 F.2d 85, 89-90 (2d Cir. 1992); re Century Brass Products, Inc., 795 F.2d 265, 2d3QR2. 1986);
International Union v. Gatke Corp., 151 B.R. 21132ZN.D. Ind. 1991) (mentioning section 1113 "was
enacted to protect and foster collective bargalfjnig re Mile Hi Metal Systems, Inc., 51 B.R. 509, 510
(Bankr. Colo. 1985).

149 11 U.S.C. § 1113(f) (2006) ("No provision of thile shall be construed to permit a trustee to
unilaterally terminate or alter any provisions ofalective bargaining agreement prior to compl@mgth
the provisions of this section.'$eeTruck Drivers Local 807 v. Carey Transp. Inc., &#.8d 82, 88 (2d Cir.
1987).

150 Adventures Res., Inc. v. Holland, 137 F.3d 786 &h Cir. 1998) (holding section 1113 "plainly
imposes a legal duty on the debtor to honor thengeof a collective bargaining agreement until the
agreement is properly rejected").

151 SeeALPA v. Shugrue(in re lonosphere Clubs, Inc.), 22 F.3d 403, 406 (2d £904)(stating section
1113 requires debtor to attempt negotiation withomrprior to seeking rejection of CBA)n re Blue
Diamond Coal Co., 147 B.R. 720, 731-32 (Bankr. ETenn. 1992) (holding Congress "erected both
procedural and substantive barriers to debtorctien or modification of agreements" (quotiimgre Roth
American, Inc., 975 F.2d 949, 956 (3d Cir. 1992))).
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that the section 1113 process and not the RLA waploly to modifications of
collectively-bargained agreements in bankruptéyln the case of railroad
reorganization Congress directed that the majguutiesprocess of the RLA must be

followed to modify agreements; for the air tranggadustry section 1113 would
153

apply:

But nothing in section 1113 addresses, much leskesn@napplicable, the
relationship of section 365 of the Code to othemsemuences of rejection. The
general provision of the Code dealing with the cgm and the consequences of
rejection of an executory contract is section 36%ection 1113 defines that in the
case of collective bargaining agreements that povegr only be exercised "in
accordance with the provisions of this section R|I't>™ As the Fifth Circuit
concluded inContinental rejection of a collective bargaining agreement 'Woet
invalidate the contract, or treat the contractfasdid not exist"; rather the contract
is considered "breachetf®

Of course, nothing in section 1113 provides thatdhis no damages claim for
rejection of a collective bargaining agreement. ndged above, the Supreme Court
in Bildisco affirmed that rejection of a collective bargainiagreement triggered a
rejection damages claim. Congress was obviouslgrevef Bildisco when it
enacted section 1113, yet nothing in section 18iatly revises this aspect of
the decisiort>’

Nor does anything in the text of section 1113 pitevihat a rejected CBA is
"abrogated." No court has, up to now, describedjected agreement as abrogated
or used the word "abrogate" in construing secti@®3l Rather, the courts have
consistently interpreted section 1113 (titled "R&@n of collective bargaining
agreements") as providing standards for "rejectand authorization for "rejection”
when the standards are m&tThis is certainly how the Second Circuit underetoo

152 5ee, e.g.United Steelworkers of America v. Unimet Corm (e Unimet Corp.), 842 F.2d 879, 884
(6th Cir 1988) (recognizing section 1113 "prohilthe employer from unilaterally modifying any preiin
of the collective bargaining agreement").

13 Seell U.S.C. § 1167 (2006) (stating debtor may naeinge CBA which is subject to RLA except in
accordance with RLA); 11 U.S.C. § 103(h) (2006)re Air Florida System, Inc. 48 B.R. 440, 443 (Bankr.
S.D. Fl. 1985) (noting section 1167 applies onlyditroad reorganization proceedings and theredatmes
were not subject to that sectiof); re Concrete Pipe Machinery Co., 28 B.R. 837, 840 (BaNkD. lowa
1983) (explaining "[tlhrough 11 U.S.C. § 1167, Cmesg chose to limit the Court's power with regard t
collective bargaining agreements governed by Rgilkabor Act").

15411 U.S.C. § 365 (2006) (stating trustee's powéh bankruptcy court's permission, to reject exenut
contracts).

%511 U.S.C. § 1113(a) (2006eell U.S.C. § 1113(f) (2006).

1% O'Neill v. Continental Airlines, Inc.lig re Continental Airlines, Inc.), 981 F.2d 1450, 14%8h(Cir.
1993).

157 seeUnited Food & Commercial Worker's Union v. Almadtec., 90 F.3d 1, 4 (1st Cir. 1996)
(recognizing Congress was not motivatedBilgisco'sholding rejection of CBA would result in a general
unsecured claimyhen passing 11 U.S.C. § 1113).

158 See, e.g.ALPA v. Shugrue(ln re lonosphere Clubs, Inc.), 22 F.3d 403, 406 (2d C893); Nw.
Airlines Corp. v. Ass'n of Flight Attendante(re Nw. Airlines Corp.), 349 B.R. 338, 356 (S.D.N.Y005)
(discussing how 8§ 1113 creates more stringent atantghat debtor must meet before rejecting colecti
bargaining agreement).
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the effect or rejection beforeFA. In Century Brassthe Second Circuit described
section 1113 as "control[ing] the rejection of eative bargaining agreements in
Chapter 11 proceedings® a formulation followed irMaxwell Newspaper€® In
Carey, the court concluded that "the statute permitsodaekruptcy court to approve

a rejection application” only if the debtor meet® tstatute's requiremenrfs.
Similarly in Royal Composinghe court expressed hope for a negotiated agreement
to "replace the rejected contract . .**3No circuit has concluded that section 1113
permits "abrogation" of a CBA, and all circuits eafering the issue have
concluded that a rejected CBA is breached.

In Northwestthe Second Circuit suggested that the "uniquega&’pof section
1113—the rejection of a CBA and authorization fatedtor to establish new terms
with which it must comply—"cannot be reconciled lwihe continued existence of
its prior contract,” and thereby attempted to datish cases dealing with the
rejection and breach of all other executory cons¢ The reasoning behind that
conclusion is opaque. Of course, CBAs are trealiéf@grently from all other
executory contracts because in section 1113(f)esitate is bound to the CBA until
and unless it is rejectéff’ But terms and conditions which are imposed purstean
a rejection order under section 1113 are not a @B precisely because they do
not (by definition) involve mutual consent. Thesethus no basis in the section
1113 process to conclude that a rejected CBA iogated simply because the
debtor is free to impose new terms found to be sy under section 1113(b) in
place of collectively bargained on#s.

159Century Brass Prods., Inc. v. International Unfbnre Century Brass Prods., Inc.), 795 F.2d 265, 272
(2d Cir. 1986).

189 N.Y. Typographical Union No. 6 v. Maxwell Newspageinc. (n re Maxwell Newspapers), 981 F.2d
85, 89 (2d Cir. 1992) ("Section 1113 of the BankeypCode ‘controls the rejection of collective t@ning
agreements in Chapter 11 proceedings.™ (qudtirrg Century Brass Prods., Inc. 795 F.2d 265, 272 (2d C
1986))).

81 Tryck Drivers Local 807 v. Carey Transp. Inc., #18d 82, 88 (2d Cir 1987).

2 N.Y. Typographical Union No. 6 v. Royal ComposiRgom, Inc. [n re Royal Composing room, Inc.),
848 F.2d 345, 351 (2d Cir. 1988).

163 SeeNw. Airlines Corp. v. Ass'n of Flight Attendar(is re Nw. Airlines Corp.), 483 F.3d 160, 170-71
(2d Cir. 2007);In re Delta Air Lines, Inc., 359 B.R. 491, 505 (BankrDSN.Y. 2007) ("Section 1113 is
forward-looking . . . [and] it necessarily termieatthe debtor's obligation to comply with the [grio
agreement."); Millersupranote 3,at 480-82.

164 See11 U.S.C. 1113(f) (2006) (ruling trustee cannoilaterally terminate or alter any provision of
collective bargaining agreement prior to compliandéh rest of section)in re Certified Air Technologies,
Inc. 300 B.R. 355, 366 (Bankr. C.D. Cal. 2003) {mptmore rigorous standards exist for rejection of
collective bargaining agreements than other exegwaiontracts).

®*The court's abrogation notion also runs roughstven basic RLA doctrine that contract terms thatehav
not been the subject of section 6 negotiationsicoatto bind the parties even after the partiesfrae to
conduct self-helpSeeBhd. of Ry. Clerks v. Fla. E. Coast Ry., 384 288, 247 (1966) ("Were a strike to
be the occasion for a carrier to tear up and arswlto speak, the entire collective bargaining exgent,
labor-management relations would revert to the lpifig Manning v. American Airlines, Inc., 329 F.2@,

34 (2d Cir. 1964) ("The effect of § 6 is to proloagreements subject to its provisions regardlesshatt
they say as to termination."Bee generallyABRAM, supra note 18; K. Stonesupra note 3, at 1495
("[U]nlike collective bargaining agreements undbe tNLRA, agreements under the RLA never expire.
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The AFA majority ultimately rests its decision on a newakfiction: the notion
that in passing section 1113, Congress made CBAdirlg on the estate and
afforded employees limited collective bargaininghts and, in exchange, removed
the damages claim that modification of contracttedms would otherwise
provide—as well as the right to strike for RLA emyes'®® The majority cites to
nothing in the language or legislative history ettson 1113 as evidence of such a
grand bargain and there is none. As a generalemdttere is no basis to treat
contracts rejected under section 1113 any diffgréhain other executory contracts
under section 365 (captioned "Executory contracts wnexpired leases”). Section
365(g) provides that:

Except as provided in subsections (h)(2) and (ipf2his section,
the rejection of an executory contract or unexpitedse of the
debtorconstitutes a breach of such contract or lease—

(1) if such contract or lease has not been assumeer this section
or under a plan confirmed under chapter 9, 11,0t213 of this
title, immediately before the date of the filingthe petition[.}*’

Thus, by its terms the provisions of section 36&tirsyy that a breach is the
consequence of rejection applies to all executamytracts and is not limited to
contracts rejected under section 385Congress created two limited exceptions
where rejection may be treated as termination edratract, sections 365(h)(2) and
((2), both of which deal with timeshare lease esgnents. Congress did not
include CBAs as a further exception to the rulé theejected contract is breached.

The Fourth Circuit inAdventure Resources Ine. Holland*®® recognized that
section 1113 did not displace the general applitalof section 365 to claims
generated by rejection of a collective bargainiggeament:

However, in erecting 8 1113's substantive and phace obstacles
to the unilateral rejection of collective bargamirmgreements,
Congress did not indicate that it intended to otlise restrict the
general application of § 365 to those agreemer@ection 1113
‘governs only the conditions under which a debtay modify or

reject a collective bargaining agreement[.]' THu865 continues to

Rather, they stay in effect indefinitely, unlessuotil changed in accordance with the statutoryigsions
for altering them.").

166 Sedln re Nw. Airlines Corp., 346 B.R. 307 (Bankr. S.D.N.YQ5).

16711 U.S.C. § 365(g)(1) (2006) (emphasis added).

188 |d.; Michael St. Patrick Baxtets There A Claim For Damages From The RejectiorAollective
Bargaining Agreement Under § 1113 Of The Bankrug@oge? 12 BANKR. DEv. J. 703, 717-18 (1996)
("Section 365(g) does not require that rejectioouoainder section 365. It requires only that thecetory
contract 'has not been assumed under' sectionA366llective bargaining agreement that has beesctefl
under section 1113 qualifies as a contract thahbabeen assumed under section 365.") (citatioitteat).

169 137 F.3d 786, 798 (4th Cir. 1998).
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apply to collective bargaining agreements, excepérg such an
application would create an irreconcilable conflidth § 1113

Other courts have reached the same réSutimilarly, courts have properly looked
to section 365 to fill in what would otherwise bapg in section 1113 on issues
other than the rejection process and standardsstlees, and have analyzed
section 1113 as a specialized and delineated roatddn of section 365.

For example, the court koline Corp.noted that section 1113 did not provide
the damages consequences of either rejection emasi®n of a labor agreemeit.
Notwithstanding that silence the court concludeat tif the debtor never rejects the
collective bargaining agreement and thus assunesgheement by inaction, the
plan of reorganization must provide for the paymeinthe unsecured pre-petition
and post-petition claims according to the prioggheme set out in section 507[,]"
reasoning that "section 365 must apply to filllie gap left by section 111%®

In the case of the assumption of labor agreemdmscourts have routinely
looked to section 365 because although section (h)l Ii8ovides that a debtor may
"assume or reject" a labor agreement "only in ataoce with the provisions of this
section,*”* Section 1113 has no provisions dealing with assiomp’

There is no basis in the language of section 1bl8onclude that Congress
intended to remove CBAs from the ambit of sectiéb(g) of the Code and afford
unionized employees whose contracts were rejectadhatically different and
inferior treatment to other unsecured creditors sehoontracts are rejected’he
AFA majority's inability to point to any language the statute or legislative history
reflecting such a material departure from settlehkruptcy policy tellingly reveals
that in this hard case the court made bad law withveasoned underpinning®

17014, 137 F.3d at 798 (citation omitted).

"See, e.g.United Food & Commercial Workers Union, Local 2L1Family Snacks, Inclr{ re Family
Snacks, Inc.), 257 B.R. 884, 900 (B.A.P. 8th Cid0R) ("[T]he better reading is that § 365 covers
assumption and rejection of CBAs, except as spadlifi modified with regard to rejection in § 1113")
Mass. Air Conditioning & Heating Corp. v. McCoy, 186R. 659, 663 (D. Mass. 1996) ("Section 1113 is
designed to provide additional procedural requirgsiéor rejection or modification of collective Igaining
agreements, and only to that degree supersedesu@piements the provisions in § 365If);re Moline
Corp., 144 B.R. 75, 78 (Bankr. N.D. lll. 1992) ("Collectivbargaining agreements are simply executory
contracts with a special provision governing tlessumption or rejection by the debtor or the teigtea
Chapter 11 case.").

72144 B.R. at 78-79.

31d, at 78.

111 U.S.C. § 1113(a).

175 SeeWien Air Ala., Inc. v. Bachner, 865 F.2d 1106, 1115 (9th Cir. 1989) (applying section 365 to
assumption of a collective bargaining agreemenalige section 1113 only contains procedures foctieje
or unilateral modification); Mass. Air Conditioning Heating Corp. v. McCoy, 196 B.R. 659, 663 (D.
Mass. 1996) ("assumption of a collective bargairiggeement-like any other executory agreement-ramain
within the province of § 365"}olland, 137 F.3d at 798 (stating section 1113 only goverdebtor's ability
to reject or modify CBAS).

176 SeeBaxter, supranote 168, at 728 ("Congress did not intend fotisecl113 to remove collective
bargaining agreements from the purview of sectié5(§) for purposes of determining the effects of
rejection."); ge also In reYoung, 193 B.R. 620, 624 (Bankr. D.C. 1996) (denlj to interpret amendment
to § 362(a)(3) in a manner that would result indeafnatic shift" in both pre-Code and pre-amendment
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The majority apparently relied on the bankruptcyurte decision inBlue
Diamond Coal (summarily affirmed by the district court) for theotion that
rejection of a labor agreement does not createnaraured damages clafi.The
Blue DiamondCoal court's conclusion that rejection of a collectivardaining
agreement creates no claim in bankruptcy becausegr€ss did not also
specifically amend section 502(g) to so provide@tathe cart before the horg.
Bankruptcy policy favors equality in treatment oéditors'’® and as section 365(g)
applies to all creditors with claims founded on axery contracts, if Congress
wanted to eliminate claims founded on rejectionC&As it would have done so

affirmatively. As one commentator has already pass/ely concluded:

The likely explanation is that section 1113 was mténded to
entirely remove collective bargaining agreemerasfthe purview
of section 365. Instead, section 1113 generallgrraNes section
365 to the extent the latter is inconsistent wtike former. Put
differently, section 365 generally and section 8$50 particular
continue to apply to collective bargaining agreetsda the extent

practice without "one word of legislative histotg' support such an interpretation). The suggestiahthe
debtor's authority to impose new terms and conutiof employments creates a different rule conogrni
breach and damages than for commercial contraetghisut basis.

7 Nw. Airlines Corp. v. Ass'n of Flight Attendar(t® re Nw. Airlines Corp.)483 F.3d 160, 172 (2d Cir.
2007); gelIn re Blue Diamond Coal Co., 147 B.R. 720, 732 (BankD.ETenn. 1992) ("[A] claim for
damages alleged to have resulted from the rejecifoa collective bargaining agreement under § 1113
cannot be premised on 365(g) nor can the claimskerted pursuant to § 502(g)."). Although conclgdin
that appeal of the issue was moot, the districttdouBlue Diamondproceeded to affirm idicta the merits
of the bankruptcy court's decisioBlue Diamond Coal147 B.R. at 734 (denying motion). The court,
apparently motivated by a misguided policy concéelieved that the allowance of a rejection clafior "
damages, especially if the amount of that clainmasgnts lost future wages and benefits, would sacds
assure the failure of the reorganization" becausearo antecedent finding that rejection of the labor
agreement met the requirements of section 1113e@fCode. Southern Labor Union, Local 188 v. Blue
Diamond Coal Co.lf re Blue Diamond Coal Co.), 160 B.R. 574, 577 (D. Tet®03). In that regard, the
court apparently ignored that a rejection damatgsiavould be a general unsecured pre-petitiomglaind
not a claim of administration, a confusion alseedi during oral argument before the Second Cinute
AFA @ase.SeeMedical Malpractice Ins. Ass'n v. Hirschn (re Lavigne), 114 F.3d 379 (2d Cir. 1997) (stating
that a rejection claim is considered a pre-petitttaim); In re Ames Dep't Stores, Inc., 306 B.R. 43, 60
(Bankr. S.D.N.Y. 2004) ("[R]ejection claims are fpetition claims, with no priority over the clairo§other
unsecured creditors . . . . re Nat'| Refractories & Minerals Corp., 297 B.R. 6646 (Bankr. N.D. Cal.
2003) (stating that the rejection of a lease befoige assumed is considered to have occurred gtigem
and thus any claim for damages is general, unseé cleéen).

Even if one were to accef@lue Diamond Co& conclusion that no damages claim is provided for
rejection of a CBA under section 502(b) that wondd support the majority's conclusion that rejectid a
CBA abrogates rather than breaches the agreeBieiet.Diamond Coallid not hold that the rejected CBA
was not breached but just that there was no pavisi the Code for allowance of a claim based ahsu
breach See Blue Diamond Cqal60 B.R. at 574.

18 Blue Diamond Coall47 B.R. at 7305ee generallBaxter,supranote 168.

179 Ralph BrubakerBankruptcy Injunctions and Complex Litigation: Aitidal Reappraisal Of Non-
Debtor Releases In Chapter 11 Reorganizatid@97 U.ILL. L. REV. 959, 980 (1997) ("One of the most
enduring bankruptcy policies is that favoring equahtment of similarly situated creditors.").
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that such application would not be inconsistenthwgection
1113™°

As noted above, the Fourth Circuit subsequentlghred this same conclusion in
Adventure Resourcé¥ Blue Diamond Coalwas wrongly decided and th&FA
majority's reliance on it misplacéetf.

The strength of the majority's drive to reach atipalar result—a strike
injunction—is revealed by its willingness to ignoyears of circuit precedent
construing the substantive rejection standards ruséetion 1113. In the leading
case on the substantive rejection standards of iogectl113, Carey
Transportation®® the Second Circuit held that a bankruptcy court tnoesisider
both "the possibility and likely effect of any emapée claims fobreach of contract
if rejection is approved" and the "likelihood anohsequences of a strik€* The
likely effect of unsecured claims triggered by otijen of a labor agreement has
universally been considered by the courts as onth@fequitable factors to be
considered in deciding whether a contract shouldefeeted or not both before and
after the enactment of section 114¥30f course, if a CBA were abrogated, not
breached, there would be no damage claims to cemsid

The majority never addresses this inconsistencly ssettled 1113 law. Instead
it compounds the confusion by citing, with approVlthe portion ofCarey
Transporationrecognizing rejection damages claims, albeit, tes ¢oncurrence

180 Baxter,supranote 168, at 729.

181 Adventure Res. Inc. v. Holland, 137 F.3d 786, {a# Cir. 1998).

182 See In re Blue Diamond Coal60 B.R. at 574;e2 alsoMass. Air Conditioning & Heating Corp. v.
McCoy, 196 B.R. 659, 663 (D. Mass. 1996) (noting lindted times and to the degree where § 1113
supersedes 8§ 369But sedJnited Food & Commercial Workers Unions v. FamilyaSks, Inc(In re Family
Snacks, Inc.), 257 B.R. 884, 900 (B.A.P. 8th CO0D) ("§ 365 covers assumption and rejection of §BA
except as specifically modified with regard to otien in 8§ 1113."). The majority's reliance on the
differences between sections 1113 and 1114 ismaisplaced. Indeed, if anything, the wording of sett
1114 supports the existence of a rejection damat@s here. Section 1114 (i) provides for a claim
resulting from themodification(rather than rejection) of retiree benefitsre Tower Automotive, 342 B.R.
158, 161 (Bankr. S.D.N.Y. 2006) (section 1114 "bptbtects and sets out a procedure for the motifica
of retiree benefits . . . ."aff'd 241 F.R.D. 162 (S.D.N.Y. 2006).

8 Truck Drivers Local 807 v. Carey Transp. Inc., 8d 82 (2d Cir. 1987).

8414, at 93.

18 See Ass'n of Flight Attendants v. Mesaba Aviation, |n850 B.R. 435, 463 (D. Minn. 2006)
(considering "the possibility and likely effect ahy employee claims for breach of contract if riégecis
approved.")]n re Moline Corp., 144 B.R. 75, 78-79 (Bankr. N.D. 1P92) ("[T]he employees' prepetition
claims under the collective bargaining agreementlv@utomatically become Chapter 11 administration
claims as part of the cure of defaults requiredhidsume an executory contractlf);re Garofalo's Finer
Foods, Inc., 117 B.R. 363, 373 (Bankr. N.D. 11.909 ("Any section 502(g)(2) employee damage claims
may be significant . . . .")Jin re Texas Sheet Metals, Inc., 90 B.R. 260, 272—-73 (BaBlD. Tex. 1988)
(considering damages claim for breach of contriaat will be brought by employeedjj re Blue Ribbon
Transp. Co., Inc., 30 B.R. 783, 785 (Bankr. D.R983) (stating one prong of the test as whethetodetan
"provide facts sufficient for the Court to weighethompeting equities in the case and make a detation
in favor of the contract")in re Braniff Airways, Inc.,25 B.R. 216, 219 (Bankr. N.D. Tex. 1982) ("Those
equities which the court must balance include thpleyee claims arising from rejection . . . .").

18 See In re Nw. Airlines483 F.3d at 169 n.2 (directing bankruptcy cotmtsonsider possibility and
effects of employee claims for breach of contriajection is approved).
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notes,'® based on the mistaken belief ti@arey Transportationinvolved issues
under the RLA®

The panel's reasoning, in effect, facilitates aificant redistribution of wealth
in the bankruptcy process: from unionized employghese contracts are rejected
and who will thereafter labor under degraded tertosyards other unsecured
creditors and, potentially equity holders who mjdiy virtue of CBA "abrogation”
now move "into the money." This judicial legislati®s fundamentally incompatible
with both the intent to provide increased protectior labor through the enactment
of section 1113 and general bankruptcy policy whitdists upon like treatment of
similarly situated creditor$® The potential magnitude of the panel's redistiiyut
effort can be gauged by claims negotiated in reaetihe bankruptcies. In filings
since September 11, ALPA has on behalf of the na&rlpilots its represents,
negotiated for claims (or equity in the reorganizethpany) worth several billions
of dollars This occurred both Morthwestwhere ALPA negotiated an $888 million
unsecured claim, among other thingsand in theUS Airways, Unitecand Delta
bankruptcies as well.

In the firstUS Airwaysbankruptcy pilots received 19.33% of the Company's
stock as part of a concessionary agreement, atie isecond bankruptcy received a
new profit sharing plan and an allocation of eqtityln the United bankruptcy
pilots received a $3 billion unsecured claim. lidigion, in return for certain
contractual changes agreed to by ALPA, a profitialgaplan and $550 million in

1871d. at 182 n.3 (Jacobs, D., concurring) (“[N]earlyalthe cases cited by the majority had nothinddo
with the Railway Labor Act or its status quo praers.").

188 |d. at 165-66 ("This appeal turns on Northwest's liadid of success on the merits, any assessment of
which, in turn, requires us to interpret and heedthe Railway Labor Act of 1926 ('RLA")."). Wittespect
to the strike issue, the majority characterized et of the holding irCareyas an "intimat[ion]" or a
"hint[]." I1d. at 172 ("We have intimated that a union would ke fto strike following contract rejection
under § 365."){d. at 173 ("In cases governed by the NLRA, we hage &inted that a union is free to
strike, even following contract rejection underi.3.").

189 Seelnt'| Union v. Gatke Corp., 151 B.R. 211, 213 (NIBd. 1991) (“Further, § 1113 was enacted to
protect and foster collective bargaining."); BegielRS, 496 U.S. 53, 58 (1990) ("equality of distition
among creditors is a central policy of the BankeypEode"); ACKSON, supranote 124, aB0-31 (Harvard
Univ. Press 1986) (discussing general unsecureditors' entittement to pro rata treatment under
bankruptcy policy of treating similarly situatededitors equally).

1%0 gee In reNorthwest Airlines Corp., Debtors' Motion for Appad of Compromise and Agreements
with the Airline Pilots Association, Internationdllay 31, 2006, Exhibit A (Letter 2006-01, 1 C, E,IH
Letter 2006-3, { 7), (Case No. 05-17930, Bankr..I$.D.) [Docket No. 2690] (agreeing to pay $16.8
million as a lump sum upon emergence from banksypmo incentive performance plan, a profit sharing
plan, and a general unsecured pre-petition claithénCompany's chapter 11 case in the amount o8 $88
million).

%1 press Release, Air Line Pilots Ass'n, Intl, USwslys ALPA Pilots Ratify Transformation Plan
Agreement, ALPA, (Oct. 21, 2004available athttp://www.alpa.org/DesktopModules/ALPA_Documents/
ALPA_DocumentsView.aspx?itemid=909&Moduleld=785 (&Thgreement . . . also offers returns for the
pilots, including a profit sharing plan and equirticipation shares."); Press Release, US Airwagsup,
Inc., US Airways Completes Restructuring; Securgé®4 Billion in New Financing and Investment as it
Emerges from Chapter 11 (March 31, 2003pvailable at http://www.prnwire.com/cgi-
bin/stories.pl?ACCT=104&STORY =/www/story/03-31-200801917282&EDATE= ("Consistent with the
plan of reorganization [tlhe remaining stock wi# kivided as follows: Air Line Pilots Associatioh9(3
percent) . ...").
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convertible notes were issued as a result of Uniteding for and obtaining a
termination of the pilots' pension pl&#.In settlement of Delta's 1113 filing ALPA
and the Company reached agreement on a restrugtagireement that provided a
$2.1 billion pre-petition unsecured claim, $650 iserunsecured "Pilot Notes"
notes, and a profit sharing plan providing for 16#4ll pre-tax (as defined) income
up to a maximum of $1.5 billion, and a 20% sharelbpre-tax profits over $1.5
billion.*** Other unions representing airline employees hals® aegotiated
substantial unsecured claims when faced with sedtid 3 demands. The ability to
negotiate possible future returns in the form obwaéd claims has been a
substantial factor in the ability of unions to nagi® consensual agreements in
bankruptcy:* That tool may be eaten away by €A decision'®®

4. Is There an Anti-Strike Policy in Section 1113®hatever Happened to the
Norris-LaGuardia Act?

Contrary to the majority, there is nothing incoteig between either section
1113(f)'s command that a debtor maintain a CBAl wejéction is approved, or the
imposition of revised terms and conditions of emgpient and any obligation to
adhere to those terms and conditions, and thetatatprovision that a rejected
CBA is breached. The majority's rewriting of theodg is based on the
unsupportable notion that self-help in the faceC&A rejection is "inconsistent
with Congress's intent in passing § 1138 But nothing in section 1113 addresses,
much less curtails the right to self-help. Theaorigy points to nothing in either the
language or legislative history for this remarkapteposition. There is no anti-
strike policy in section 111%

There is, by contrast, a strong policy againskstrnjunctions enacted in the
NLGA. Because the federal courts repeatedly isstglle-breaking injunctions
based on their own "views of social and economigcpband their "disapproval”
of strikest®® Congress in the NLGA took the "extraordinary stépivesting the

192 United Retired Pilots Benefit Protection Ass'tunited Airlines, Inc. {n re UAL Corp.), 443 F.3d 565,
568 (7th Cir. 2006).

19 Delta Air Lines, Inc., Quarterly Report (Form 10;Qat 8 (June 30, 2006)available at
http://lwww.sec.gov/Archives/edgar/data/27904/00@11206002418/t11194 10qg.htm.

1% See, e.g.Debtors' Motion for Approval of Compromise and Agments with the Airline Pilots
Association supranote 190; US Airways Completes Restructurisgpranote 191.

1% 5ee In reNw. Airlines, Inc., 366 B.R. 270, 276 (Bankr. S.DYN2007) (sustaining objection to AFA's
bankruptcy claims bases on holding of the panebritg).

1% Nw. Airlines Corp. v. Ass'n of Flight Attendant® (re Nw. Airlines Corp.), 483 F.3d 160, 173ee
supranote 79 and accompanying text.

17 Comparelnt! Union v. Gatke Corp., 151 B.R. 211, 213 (NIbd. 1991) (stating section 1113 was
enacted to further protect collective bargainingven not cripple it),with Ass'n of Flight Attendants v.
Mesaba Aviation, Inc., 350 B.R. 435, 463 (D. Minn0&p(weighing potential strike as determining facto
since strike could cause liquidatio®ee generallfl U.S.C.A. § 1113 (2006).

198 jacksonville Bulk Terminals, Inc. v. Int| Longskmen's Ass'n, 457 U.S. 702, 715-16 (1982); Bedford
Cut Stone Co. v. Journeymen Stone Cutters' Asg |\ 2S. 37, 54-55 (1927) (imposing injunction, istat
that a dangerous probability of restraint on intgescommerce is enough to interpose with an irtjong
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federal courts of equitable jurisdiction" in labdisputes® The NLGA took "the
federal courts out of the labor injunction busiiéSsby drastically limiting the
circumstances under which a court may enjoin &estri

In particular, the anti-injunction provisions ofetiNLGA were intended to
"prevent overactive courts from interfering in lalmoanagement disputes, and from
undermining the ability of labor groups to effeeliy negotiate labor contract®™
Congress achieved this goal by eliminating judieighmination of the principles,
motives, and objectives of union activity from gamy by the courts. "[T]he licit
and the illicit . . . are not to be distinguisheddmy judgment regarding the wisdom
or unwisdom, the rightness or wrongness, the &eléiss or unselfishness of the end
of which the particular union activities are the ane.?® Most recently the
Supreme Court, by unanimous decision, reaffirmesl biasic tenet by rejecting a
"substantial-alignment test" and refusing to aljodicial second-guessing of union
means and motives in taking self-h&lpThat jurisdictional limitation fully applies
to bankruptcy courts. Indeed, "[n]o series of sasentributed more to the feeling
that the federal courts abused their equity jucisoin than those involving
employees of railroads in equity receiversHiy."

For this reason, the federal courts have conslgtented that the equitable
jurisdiction of the bankruptcy courts is definedddimited by NLGA. In cases
going back over a half century under both the Aat the Code courts concluded
that nothing in the text or legislative history thie bankruptcy law support that
Congress sought to "supersede or transcend" theA\dLI@nitations and that there
was no basis to "believe the [NLGA] was to be sspdedsub silentio"?®

Archibald Cox,Current Problems in the Law of Grievance Arbitrati@0 ROCKY MOUNTAIN L. REv. 247,
256 (1958) ("The greatest evils [of labor injunogd lay in the doctrines of tort law which made the
lawfulness of a strike depend upon judicial viewsarzial and economic policy.").

1% Burlington N. R.R. Co. v. Bhd. of Maint. of Way Etopes,481 U.S. 429, 437 (1987geCox, supra
note 198, at 256 ("The Norris-LaGuardia Act abdihthe objectives test by making the legality of
employee activities depend upon external conduberghan an appraisal of the rightness or wrorgnas
the desireability [sic] or impropriety, of their @s."); 29 U.S.C. § 101 (2006) (NLGA) ("No court..shall
have jurisdiction to issue any restraining ordetemnporary or permanent injunction in a case inmghor
growing out of a labor dispute, except in a stmtformity with the provisions of this chapter.").

20 Marine Cooks & Stewards, AFL v. Panama S.S. C®,36. 365, 369 (1960).

21 E_ Air Lines, Inc. v. ALPA, 710 F. Supp. 1342, #3¢5.D. Fla. 1989)affd, No. 89-5229, 1989 WL
409874 (11th Cir. June 7, 198%eeMarine Cooks & Stewards v. Panama S.S. Co., 362 865, 369
(1960) ("The language is broad because Congressnieag upon taking the federal courts out of tagor
injunction business except in the very limited girstances left open for federal jurisdiction unthes
Norris-LaGuardia Act.")See generall29 U.S.C. § 102 (2006).

22 ynited States v. Hutcheson, 312 U.S. 219, 2321194

23 gyrlington N, 481 U.S. at 434, 441-43.

2% United States v. United Mineworkers of Am., 330 UZ58, 320 n.6 (1947) (Frankfurter, J.,
concurring).SeeWilliam E. Forbath,The Shaping of the American Labor Movem@&oR HaRv. L. REv.
1109, 1155-57 (1989) (discussing "[t]he Origins@bvernment by Injunction' in Railway StrikesSee
generally Walter Nelles,A Strike and It's Legal Consequences—An Examinatiothe Receivership
Precedent for the Labor Injunctiord0 YALE L.J. 507 (1931) (discussing role of federal juddes
undertaking management of bankrupt railways).

25 petrusch v. Teamsters Local 3{n re Petrusch), 667 F.2d 297, 300 (2d Cir. 1981) (suritynar
affirming district court's reversal of bankruptcpuet's strike injunction for lack of jurisdictionnder
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Nor is the potential for self-help in the face @jection inconsistent with
federal bankruptcy policy. Of course, where reéfgrronstitutes a material breach
of contract, the creditor is excused from continueeiformance under the
agreement® A debtor cannot both reject an executory contmot demand
continued performance by the creditdrThe same logic has been recognized in
collective bargaining. The possibility of self-pefosters agreements, as the
Supreme Court concluded in unanimously overrulirsgrike injunction in a nation-
wide strike of all railroad&’® In the United bankruptcy the Seventh Circuit
recognized that the possibility of self-help fosttlALPA's eventual agreement to
revised terms with that bankrupt carf®In sum, there is nothing in section 1113

NLGA). SeeElsinore Shore Assocs. v. Local 54, Hotel Empleye?20 F.2d 62, 66—67 (3d Cir. 1987);
Briggs Transp. Co. v. Intl Bhd. of Teamsters, F32d 341, 343 (8th Cir. 1984) ("[T]he parties haited us

to nothing in the Bankruptcy Code or its legislatikistory indicating a congressional intent to e
jurisdictional restrictions of the Norris-LaGuardhat . . . ."); Crowe & Assocs. V. Bricklayers & Mass
Union Local No. 2 I re Crowe & Assoc, Inc.), 713 F.2d 211, 214-15 (6th C#83) (citingPetruschand
holding that NLGA bars issuance of strike injunotiootwithstanding automatic stay as "Congress would
not have silently decided to alter its anti-injuant policy"); Lehman v. Quill I re Third Ave. Transit
Corp.), 192 F.2d 971, 973 (2d Cir. 1951) ("The vedtablished power of the reorganization courstue
orders necessary to conserve the property in #dy must be exercised within the scope of adigi®n
which is limited by the broad and explicit languagfehe [NLGA]."); Int'l Bhd. of Teamsters, Loca88 v.
Quick Charge, Inc., 168 F.2d 513, 516 (10th Ci48)9("There is nothing in the Norris-LaGuardia Act
which exempts equity receiverships of any kind friasnprovisions. It prohibits injunctions in anysea
involving or growing out of any labor dispute. Itopides that, 'No court of the United States shalle
jurisdiction to issue (such injunction).™); Anders v. Bigelow, 130 F.2d 460, 462 (9th Cir. 1942)
("However, it has been suggested elsewhere thatogers can escape the provisions against enjoining
peaceful striking or picketing if their enterprisesn be brought within a federal receivership. \&e find

no case supporting such an interpretation of theiddbaGuardia Act. It prohibits injunctions 'in yaccase
involving or growing out of any labor dispute.'dtovides that 'No court of the United States shaile
jurisdiction to issue' such injunctions. There is exception of 'any case' or 'any labor dispute' in
receivership proceedings.") (footnotes omitted).

2% 5ee e.g, Adelphia Bus. Solutions, Inc. v. Abnos, 482 F&82, 606 (2d Cir. 2007) (“Rejection of an
unexpired lease . . . is treated as a breach ofetee."); Med. Malpractice Ins. Ass'n v. Hirsdh (e
Lavigne), 114 F.3d 379, 387 (2d Cir. 1997); Bedeass Funding, Inc. v. Interface Group—Nev., 1861
F. Supp. 2d 283, 291 (S.D.N.Y. 2005) ("A fundameptéanciple of contract law provides that the méker
breach of a contract by one party discharges thgactual obligations of the non-breaching party.")

27 5eell U.S.C. § 365(a) (2006) (providing trustee cahesiassume or reject executory contracts of
debtor);In re Tabernash Meadows, LLC, No. 03-24392 SBB 2005 WL6805at *14 (Bankr. D. Colo. Feb.
15, 2005) (explaining debtor may not "demand paytrfrem the non-debtor party while unable, or refigsi
to perform its own obligations"); Theresa J. PulRgdwan Limitations on Assumption and Assignment of
Executory Contracts by "Applicable Lawd1 N.M.L. REv. 299, 302 (2001) ("Rejection of a contract serves
as a court-approved breach of contract and teresnboth parties' rights to demand further perfogaan
under the contract.").

28 geeBurlington N, 481 U.S. at 451-53ge alsRichard A. PosneiSome Economics of Labor Lagi
U. CHI. L. REV. 988, 997 (1984) ("[T]he union and employer caalamly with each other and a refusal to
deal, by imposing costs on the other party, makeasiore likely to come to terms. The strike imposests
on both parties: on the employer, by forcing himréduce or cease production, and on the workers, by
stopping their wages. The balance of those codisdeiermine the ultimate settling point betweee th
union's initial demand and the employer's initién").

29 United Retired Pilots Benefit Protection Ass'tuwited Airlines, Inc. fn re UAL Corp.), 443 F.3d 565,
569-70 (7th Cir. 2006) DAL I"] (recognizing ALPA, on behalf of United Airlineattive pilots [as opposed
to retired pilots] received substantial consideraiin return for giving up contractual right to gean plan,
resolving pending 1113 motion, largely becauseivaqtilots had a stick to use against United—ttreah
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that limits labor self-help in the face of contragjection and nothing in bankruptcy
policy that would support such a limitation. lretabsence of a statutory obligation,
there can be no basis to enjoin a strike giverNtb@A.

B. The Panel's Expansive and Insupportable Constniof Section 2 (First)

The Supreme Court has held that the jurisdictidingts of the NLGA may be
overcome to enforce a clear mandate of the RI°ABoth the majority and
concurringAFA opinions attempted to find that mandate in secBdfirst) of the
RLA, but for inconsistent reasons. Neither opinican be squared with the
Supreme Court's holdings on section 2 (First), v@nethe Second Circuit's prior
decisions, even assumingrguendo that section 2 (First)'s duty to "make and
maintain agreements” somehow continued to bind AE®not Northwest.

A court may enter a strike injunction to enforce RLA's duty to bargain in
narrowly limited circumstances: "[e]Jven when a gigdn of a specific mandate of
the RLA is shown, '[c]ourts should hesitate toudpon injunctive remedy . . . unless
that remedy alone can effectively guard the plffistiight."*"* The Supreme Court
has instructed that section 2 (First) must not eduas "a cover for freewheeling
judicial interference in labor relations of thetsthiat called forth the [NLGA] in the
first place.®* The AFA majority nowhere discusses those limitations etifies its
injunction as the sole remedy available to compERAAo bargain in good faith
(even assuming contrary to the unmentioned fadindings of the bankruptcy
court that AFA had not already done so). Strikimgiot per seinconsistent with
bargaining in good faith, as the majority acknowged’* Northwest conceded and

of a strike—that the retirees didn't havesge also In reJAL Corp., 468 F.3d 456, 461 (7th Cir. 2006)
["UAL II"] (citing UAL | and emphasizing threat of a pilot strike and filat unsecured claim was received
by pilots "in exchange for surrendering the leverdbat they enjoyed—United needs pilots to fly its
planes").

205ee Burlington N481 U.S. at 445 (explaining importance of complyivith RLA mandates)see also
Int'l Ass'n of Machinists v. S. B. St., 367 U.S. 74@2 (1961) ("We have held that the Act does mqride
the federal courts of jurisdiction to enjoin conapice with various mandated of the Railway Labor."Act
Virginian Ry. Co. v. Sys. Fed'n No. 40, 300 U.S55607 (1937) ("Norris-LaGuardia Act can affect the
present decree only so far as its provisions anedaot to conflict with those of . . . the Railwhgbor
Act.").

21 Burlington N, 481 U.S. at 446 (quoting Intl Ass'n of MachinistsS. B. St., 367 U.S. 740, 773
(1961)).

%12 Chicago & N. W. Ry. Co. v. United Transp. Unio24U.S. 570, 583 (1971%eeRegional Airline
Pilots Ass'n v. Wings West Airlines, Inc., 915 F.2899, 1402 (9th Cir. 1990) (noting that languade o
section 2, First through Fourth, gives "impresdioat the federal courts' obligation is to overde ltroad
structure of the process and prevent major devigfioot to be involved in particulars of the bangzg
process"). See generally29 U.S.C. § 158(d) (2007) (clarifying and limitingbligation to bargain
collectively).

23 5eeNw. Airlines Corp. v. Ass'n of Flight Attendants e Nw. Airlines Corp.), 483 F.3d 160, 172 (2d
Cir. 2007) (stating that unions generally have tritgh strike even if airline carrier breached bud diot
violate RLA); see alsoNLRB v. Insurance Agents, 361 U.S. 477, 493 (1968ating that strike is not a
refusal to bargain in good faith); Pan Am. Worldways, Inc. v. International Brotherhood of Teanste
894 F.2d 36, 398 (2d Cir. 1990) ("The RLA, howewdoes not include a time limit within which either
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the bankruptcy court found that AFA bargained iroddaith, which theAFA
majority and concurrence both overlook. The majtwriview that AFA violated
section 2 (First) because it might have done maregain ratificatiorf™* is
inconsistent with settled law that section 2, Fidstes not require a union to
recommend a TA for ratification (which AFA actuaktiid heref™ The majority
thus provides no guidance to the lower courts ensttope of the duty in section 2
(First) that it for the first time—and contrary poecedent—concludes bars a strike
under these circumstances.

The concurrence ventures no analysis of what mereequired of AFA by
section 2 (First) (other than to capitulate to Narst's demands). Its view that
there can be binding status quo obligations inathgence of mutual agreement is
inconsistent with settled law (including precedéentthe Second Circuit) that an
RLA status quo must be consensttalAnd its conclusion that the status quo
obligation that bars a union from striking contisu® bind the union post-
rejection—while the carrier is excused from the R ABommands—is inconsistent
with the integrated, bilateral RLA process. As tmajority notes, the RLA's
"explicit status quo provisions are equal and mutti4 Shore Lingeaches that the
major dispute process is "dntegrated, harmonious schenfier preserving the
status quo . . . 2* Under this integrated, harmonious RLA scheme;lselp by an
employer and union who have a contractual histoeyliaked together: the times
when a carrier imposes new terms are also the timhes a union may engage in
self-help.

Because the RLA's status quo obligations are recgby if during the major
dispute negotiation process a carrier violates Rhé\ status quo provisions by
unilaterally imposing its own desired terms or dtinds of employment, then the
union can immediately engage in self-help. ThuBdkegrapherg®® the Court held
that a strike injunction was properly denied whdre carrier had breached the
RLA's major dispute provisions in the face of tloatinued obligation to "make and
maintain" agreements in section 2 (Fifét)In Shore Linethe Court noted that if,
prior to completion of negotiations, the "carriesort[s] to self-help, the union

party must use or lose its right to self-help.'"8eSgenerallyBhd. of R.R. Trainmen v. Jacksonville Terminal
Co., 394 U.S. 369, 378-79 (referring to the "ultienaght of the disputants to resort to self-help")

24 1n re Nw. Airlines 483 F.3d at 175 (stating that AFA had not yefilfedl its duty to exhaust dispute
resolution process).

%15 SeeChicago, Rock Island & Pac. R.R. Co. v. Switchmésrson, 292 F.2d 61, 70 (2d Cir. 1961)
(finding good faith bargaining by union despitddeg to recommend a settlement).

218 The AFA majority faults the AFA for not seeking the NMB'ssistanceln re Nw. Airlines 483 F.3d at
175; however, the NMB's participation began befitve bankruptcy. Of course, there is no provision fo
NMB intervention in the section 1113 process.

27 pan Am 894 F.2d at 39 ("The essential ingredient ofadust quo that can be disturbed only after
exhaustion of the 'major dispute' procedures &salution of disputed issues accepted by each Nmsuch
resolution exists here.").

21817 re Nw. Airlines 483 F.3d at 172.

29 Detroit & Toledo Shore Line R.R. Co. v. United fisp. Union, 396 U.S. 142, 152 (1969).

220 Order of R.R. Telegraphers v. Chicago & N. W. R.,362 U.S. 330 (1960)ghearing denied

?211d. at 359-60.
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cannot be expected to hold back its economic wespiocluding the strike?®

There is no basis for the majority's view that ¢®unay "pick and choose" status
quo obligations. Thus, neither opinion can be seglavith section 1113 or the
RLA and both do violence to the bankruptcy and takéations schemes.

1. SQUARING THE CIRCLE: THE PROPERACCOMMODATION OF SECTIONL113AND
THERLA

Application of section 1113 and the RLA in the ca$eontract rejection must
begin from the fact that as the later and more iBpeenactment, section 1113
displaces the RLA's major dispute provisions whedestor seeks to reject a
CBA.”?® Congress established in section 1113 a mandatutyeaclusive process
for rejection of a CBA? "The language of the statute indicates that Casgre
intended section 1113 to be the sole method bytwhidebtor could terminate or
modify a collective bargaining agreemefft"As the Second Circuit earlier
concluded, Congress provided for a comprehensivgab@ng process to balance
federal labor and bankruptcy policies:

Section 1113 governs the means by which a debtgr asaume,
reject or modify its collective bargaining agreemedl U.S.C. §
1113(a), (b) and (e) (1988). It ensures that thletar attempt to
negotiate with the union prior to seeking to teraténa collective
bargaining agreement. § 1113(b). In the evenh swegotiations
fail, it delineates the standard by which an agion by the debtor
to terminate the collective bargaining agreememt ise judged by

22 ghore Line396 U.S. at 155. The Second Circuit reachedaheesesultSeeRutland Ry. Corp. v. Bhd.
of Locomotive Eng'rs, 307 F.2d 21, 41 (2d Cir. 196@rt. denied372 U.S. 954 (1963) ("If in fact the
[carrier] has failed to take the steps required bfy the [RLA], it is not entitled to injunctiveelief against
the strike of its employees."jee alsdCSX Transp. Inc. v. United Transp. Union, 879 F20, 996 (2d Cir.
1989) (holding parties may resort to economic kelf only after parties fail to negotiate, mediatad
arbitrate and after a thirty-day cooling off pedipdocal 553 v. E. Air Lines, Inc., 695 F.2d 66&46(2d
Cir. 1982) ("Once the parties have exhausted thts Atediation process, however, either may resself-
helzp by unilaterally changing working conditionsstriking, as the case may be.").

223 geeBusic v. United States, 446 U.S. 398, 406 (1980¢e@e v. United States, 79 F.3d 1348, 1355 (2d
Cir. 1996).

224 5eeALPA v. Cont'l Airlines (n re Cont'l Airlines), 125 F.3d 120, 137 (3d Cir. 1997Jhe provision
outlines the procedure that a debtor or appointestéde must follow to successfully reject a collect
bargaining agreement . . . ."); Shugrue v. ALRAre lonosphere Clubs, Inc.), 922 F.2d 984, 989-90 (2d
Cir. 1990) ("The language of the statute indicdteg Congress intended § 1113 to be the sole mdijod
which a debtor could terminate or modify a CBA ."); In re Kitty Hawk, Inc., 255 B.R. 428, 432 (Bankr.
N.D. Tex. 2000) (stating section 113 "outlines &alesive process by which a debtor may seek to fpadi
reject a collective bargaining agreementt);re Alabama Symphony Ass'n, 155 B.R. 556, 571 (Bankr.
N.D.Ala.1993) (“[N]o other provision of the Code ynbe used to allow a debtor to bypass the requinésne
of Section 1113.").

25| re lonosphere Club922 F.2d at 989-90.
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the bankruptcy court and establishes a time framahich this
determination is to be made. 11 U.S.C. § 1118())(1988)°*°

As the more recent and specific provision, theigecl113 process necessarily
supplants the bargaining process mandated by th& REection 1113 does not
reference the RLA's major dispute provisions, ane $ection 1113 process is
drastically different from the "almost interminabRLA bargaining proces&’

The conclusion is inescapable that Congress disgldbe RLA process in
section 1113. Indeed, in sections 1167 and 108{tthe Code, Congress made
clear that the section 1113 process, and not th& Riajor dispute provisions,
would govern when a bankrupt air carrier, as opgpdsea bankrupt rail carrier,
seeks rejection. Section 1167, in Subchapter I\cludipter 11, provides that
"neither the court nor the trustee may change tages or working conditions of
employees of the debtor established by a colledtiagyaining agreement that is
subject to the [RLA] except in accordance with sec6 of such Act . . . 22 Under
section 103(h), "Subchapter IV of chapter 11 os ttile applies only in a case
under such chapter concerning a railro&d."

Thus, a carrier availing itself of section 1113 net barred by section 2
(Seventh) from implementing revised terms and dwms of employment as
section 1113 does not incorporate the RLA's cohtnamdification process. But
because the status quo provisions of the RLA aoipnecal, "anintegrated,
harmonious schenfer preserving the status qud'there is no basis to apply only
one part of that integrated scheme—section 2 it bar union self-help once
the section 1113 process is exhausted either. Wloagress chose to supplant the
RLA bargaining process in airline bankruptcy—with@uposing limits on the use
of self-help once that mandatory bargaining procseas exhausted and rejection
approved—it eliminated any basis to enjoin labdiiselp.

CONCLUSION

The Second Circuit'8FA decision is a Z1century return to the type of strike-
breaking judicial legislation that led to the lasfspublic trust in the judiciary and
the enactment of the sweeping provisions of the NL&Gaced with the reciprocal
nature of the RLA's status quo obligations, theamij created out of whole cloth
the novel bankruptcy theory that a CBA is abrogatpdn rejection under section
1113. By doing so it sought to shoehorn the cagethe framework of its earlier

26 |d. at 989.SeeCentury Brass Prods. Inc., v. Intl Unioim ¢e Century Brass Prods., Inc.), 795 F.2d
265, 272 (2d Cir. 1986) (observing Congress undiiaverturned procedural prong Bfldisco when it
enacted section 1113); Truck Drivers Local 807 are® Transp. Inc.816 F.2d 82, 88 (2d Cir. 1987)
(reaffirming Century Braspanel's discussion of section 1113's substantigeirements).

27 Detroit & Toledo Shore Line R.R. Co. v. United fisp. Union, 396 U.S. 142, 149 (1969).

2811 U.S.C. § 1167 (2006).

2911 U.S.C. § 103(h) (2006).

20 5hore Line396 U.S. at 152.
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decisions limiting the right to self-help prior the negotiation of a first CBA®
The Court's unprecedented, "peculiar” holding iratnh described as a "peculiar”
corner of the law is inconsistent with the cladstmmstructions of each of the three
statutes at issue and should collapse from itsiosansistencie$®

%1 Nw. Airlines Corp. v. Assoc. of Flight Attendanti® re Nw. Airlines Corp.), 483 F.3d 160, 173 (2d
Cir. 2007).
22gee idat 164.



