INTERPRETING BANKRUPTCY CODE SECTIONS 502 AND 506: POST-
PETITION ATTORNEYS' FEES IN A POST- TRAVELERS WORLD

MARK S.SCARBERRY
INTRODUCTION
Issues concerning attorneys' fees in bankruptsgss@ame to the fore in the
Supreme Court's October 2006 term. Two succegpsditions for certioratifrom

the Ninth Circuit—both filed by attorney G. Eric Brstad, Jf—raised issues
concerning recovery of attorneys' fees incurred umgecured creditotsor by

" Professor of Law, Pepperdine University SchoollLafv, and the Robert M. Zinman Scholar in
Residence at the American Bankruptcy Institute.nkBaare due to Professor Lynn M. LoPucki, Professor
Jay L. Westbrook, James P. Caher, Esq., and thebersnof the Bankr-L listserv for their insight and
encouragement. Thanks are also due to the AmeBeakruptcy Institute and its Executive Director/€hi
Operating Officer Samuel J. Gerdano, Esq., forthgpport. The author wishes to disclose that hesaen
shares of PG&E stock (as a result of a scholarshippetition in about 1970 and a subsequent stditk sp

! See infratext accompanying notes 5-24, 115-26.

2 Mr. Brunstad is a contributing editor ofoOLIER ON BANKRUPTCY (Alan N. Resnick & Henry. J.
Sommer eds., 15th ed. rev.) (2007), and the MadWiEming Visiting Lecturer of Law at the Yale Law
School.

® References in this article to the "Bankruptcy Cooleto the "Code" are to title 11 of the Unitech®s
Code. Section references are to sections of th&rBptty Code unless otherwise noted.

In the usual case a "creditor," as that term isnéefin Bankruptcy Code section 101(10) and usetiig
article, will hold a claim that arose before thén§ of the bankruptcy petition, a pre-petition iola As
defined in the Code, a "creditor” is a holder ai@m that arose "at the time of or before the ofderelief
concerning the debtor," section 101(10)(A), or whokim is treated as having arisen at or befaettme,
section 101(10)(B), or who holds a "community cldisection 101(10)(C). In a voluntary case, thiadjlof
the bankruptcy petition by an eligible debtor "ditnges an order for relief." 11 U.S.C. § 301 (206
Voluntary cases make up more than 99.9% of bankyupings, and thus the date of filing of the pietn is
almost always the same as the date of the orderrdief. See 2006 Judicial Facts and Figures,
http://lwww.uscourts.gov/judicialfactsfigures/20085Ie702.pdf (last visited Sept. 15, 2007) (showegs
than a thousand involuntary petitions filed eachryfeom 2000 to 2006, out of more than a milliotato
filings each year). Thus "creditors" almost alwapéd pre-petition claims or claims that, under $ieetions
referenced in section 101(10)(B), are treated disely arose pre-petition. (Holders of "communitgtiis"
who are creditors under section 101(10)(C) willhoéders of pre-petition claims, because (1) thénéein
of "community claim”" includes the requirement ththe claim arose before commencement of the
bankruptcy case, see section 101(7), and (2) the isacommenced when the petition is filed, setosex
301, 302, and 303.)

The reference to unsecured creditors includes gedared creditors here and throughout this artiole.
the typical case, when the value of the secureditorés lien is less than the amount of the debeaito the
secured creditor, the secured creditor's claim kéllbifurcated into a secured claim for the valfiehe
lien—typically the value of the collateral minugthmount of any senior liens—and an unsecured dt@im
the remainder of the claingee§ 506(a). The Code's terminology centers moreemured and unsecured
claimsthan on secured and unsecuceeditors in part because an undersecured creditor tygieall hold
both a secured claim and an unsecured cl8ee8 506(a). The Code then treats the two claims helthby
undersecured creditor separately, requiring differeeatment for eachCompare 8§ 1129(b)(2)(A)
(providing required treatment of dissentisgcuredclaim classywith § 1129(b)(2)(B) (providing required
treatment of dissentingnsecuredclaim class). In some cases, not further discusseithis article, an
undersecured creditor's claim may for some purpbsesreated as if it were fully secured (see sectio
1111(b)(2) and the final sentence of section 1325(p In addition, a secured creditor may hold an
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debtor§ after the filing of a bankruptcy petition. Thesuét was one substantive
opinion, Travelers Casualty & Insurance Co. of America vcia Gas & Electric
Co. ("Travelers),® abrogating the Ninth Circuit's federal common |4Fobian
rule,® and one "GVR,"DeRoche v. Arizona Industrial Commissidin which
certiorari was granted, the circuit court decisivas vacated, and the case was
remanded for further consideration in light of tBepreme Court's decision in
Travelers.

Both cases involved treatment of post-petition raggs' fees incurred by a
party who, under non-bankruptcy law, would be é&itto recover such fees,
whether by contract, or by statute, or otherfi€# course, ordinarily, under the
American Rule, a party to litigation is responsilide the party's own attorneys'
fees, "absent statute or enforceable contfaahti absent one of the very few other
base® for an award of feeS. But in each case the Ninth Circuit had applied its
Fobian rule to deny fees that would have been abigilunder the American rule
due to contractT(ravelers or state statutdDeRochg?

unrelated unsecured claim. Since the same persgrbenhoth a secured creditor and an unsecuredaredi
a statutory provision requiring that the crediterdbassified as one or the other could lack clarity

4 As used in this article and as defined in the Cdiue debtor is the "person . . . concerning whiatase
under [the Bankruptcy Code] has been commenceti01§13).

®127 S. Ct. 1199 (2007).

® SeeFobian v. W. Farm Credit Bankn(re Fobian), 951 F.2d 1149, 1153 (9th Cir. 1991) @&fy
attorneys' fees award against solvent debtor iorfaf undersecured mortgage holder whose mortgage
included attorneys' fee clause, because fees wewered in litigating "solely issues of federal kamptcy
law"), overruled byTravelers Cas. & Sur. Co. of Am. v. Pac. Gas &Efeo., 127 S. Ct. 1199 (2007ges
also infratext accompanying notes 111-57.

7127 S. Ct. 1873 (2007) (Memgranting certiorari, vacating, remanding34 F.3d 1188 (9th Cir. 2006).

8 Travelers 127 S. Ct. at 1205; DeRoche v. Ariz. Indus. Com(ii re DeRoche), 434 F.3d 1188, 1192
(9th Cir. 2006).

® Alyeska Pipeline Service Co. v. Wilderness Sot34, U.S. 240, 257 (1975).

191d. at 257-59 (discussing common fund rule, and dingspower of courts to award fees for "willful
disobedience to a court order" or for actions takgnparty "in bad faith, vexatiously, wantonly, far
oppressive reasons" (internal quotations and eitatiomitted)). The Court iAlyeskaalso noted that in
federal cases based on diversity jurisdiction,estatv providing for award of attorneys' fees shobédl
followed, absent conflict with a federal statutecourt rule.ld. at 259 n.31. "[T]he question of the proper
rule to govern in awarding attorneys' fees in fatleliversity cases in the absence of state stgtutor
authorization loses much of its practical significa in light of the fact that most States follow tlestrictive
American rule."ld. Bankruptcy cases are not based on diversity jietisd, but substantive entitlements in
bankruptcy usually are determined under state $ee, e.g.11 U.S.C. § 502(b)(1) (2006)ravelers 127 S.
Ct. at 1204-06.

™ In addition, attorneys' fees sometimes are agfattte primary damages that are awarded, rather tha
being costs awarded for the "instant suit." In soakes, the attorneys' fees are classified aseawlldegal
expenses. Their recovery is not subject to the AvaerRule (or, under a less helpful analysis, they
covered by an additional exception to the Ameri¢tule). See David W. RobertsonCourt Awarded
Attorneys' Fees in Maritime Cases: The "AmericateRin Admiralty, 27 JMAR. L. & Com. 507, 513-16
(1996). It is possible that such fees simply aretine kind of fees dealt with in section 506(b)d dhat they
should not be subject to the limitations on alloesmf section 506(b) feeSee infratext accompanying
note 233. This subject will be discussed more finlg later article.

2 Travelers 127 S. Ct. at 1209eRoche434 F.3d at 1192;f. Hoopai v. Countrywide Home Loans, Inc.
(In re Hoopai), 369 B.R. 506, 511-12 (B.A.P. 9th Cir. 2D@onsidering whether fees should be awarded in
favor of over-secured mortgagee under § 506(bh davor of debtor, and holding that "the Supremeir€o
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Travelers Casualty & Surety Company ("TravelergSught Supreme Court
review of the Ninth Circuit's unpublished decisionTravelers Casualty & Surety
Co. v. Pacific Gas & Electric Cq'the Ninth CircuitTravelersdecision")!® dealing
with whether such post-petition attorneys' feesiired by an unsecured creditor are
allowable claims in a bankruptcy case under sed&@(b)1* in particular when the
fees are incurred in litigation of bankruptcy lassues. If so, then the allowable
claim of a creditor who incurred such fees wouldim&reased, thus entitling the
creditor to a larger share of any distribution tesecured claim holders in the
bankruptcy cas€. This result would harm the other creditors, butimarily would
not affect the debtd?.

in Travelersoverruled the Ninth CircuitBobianrule and made clear that contract-based feesrextim the
course of litigating issues of federal bankrupty imay be awarded pursuant to state law").

13167 Fed. App'x 593 (9th Cir. 2006).

4 As stated above in note 2, references in thislarto the Bankruptcy Code or to the Code aretfe 1il
of the United States Code, and references to sectionless otherwise noted, are to sections of the
Bankruptcy Code.

'3 |In a chapter 7 liquidation case, distributions m@de on a pro rata (proportional or pari passajsha
holders of unsecured claims that are of equal ipyio€onsider two holders of allowed unsecurednotai
Alpha with a claim for $10,000 and Beta with a welafor $40,000. Assume each claim is a general
unsecured claim—meaning that neither claim is di@e&07(a) priority claim—and assume that neither
claim is subordinated to the other (contractualiyotherwise under section 510). To the extent there
distribution to general unsecured claim holderthanchapter 7 case, Beta will receive four timemash as
Alpha, because Beta's claim is four times as laEgeh will receive the same percentage paymentson i
claim. Seell U.S.C. § 726(b) (2006). If Alpha and Beta hidd only general unsecured claims, and if
$1,000 were available to be distributed to genenakecured claim holders, then Alpha would be eactitb
receive $200, and Beta would be entitled to rec&8@0. (Note that Alpha would hold one fifth of the
unsecured claims and would receive one fifth of th&tribution. Beta would hold four fifths of the
unsecured claims and would receive four fifthshaf distribution.) The same would hold true in aptha
11, 12, or 13 case, if Alpha's and Beta's claimsewsaced in the same class, see sections 112B(a)(4
1222(a)(3), 1322(a)(3). If their claims were pemsibyy placed in different classes, then the Coderof
would prohibit unfairly different treatment of tleéaims.See§ 1129(b)(1) (prohibiting unfair discrimination
against class that has not accepted plan of reagaom by sufficient majority vote, as describedsection
1126(c)); § 1222(b)(1) (prohibiting unfair discrimaition against any class of claims except in oeatified
circumstance); § 1322(b)(1).

81f, as is usually the case, the debtor receiveiseharge of the unsecured debt, the allowed amafunt
the debt ordinarily will not matter to the debtatho will not be liable for it in any case after thischarge.
See, e.9.8 524(a). Thus courts often hold that debtorsaichave standing to object to allowance of claims.
See5 COLLIER ON BANKRUPTCY { 502.02[2][c] (Alan Resnick, et al. eds., 15th ezl. 2006);see also
United States v. Jones, 260 B.R. 415, 419 (E.D. M1600).

If the debtor is solvent, so that allowed claimdl e paid in full with the surplus going to thebder
under, for example, section 726(a)(6), then thal minount of the allowed claims will affect the t@band
the debtor would have standing to obj&®eWhite v. Coors Distrib. Colrf re White), 260 B.R. 870, 875
(B.A.P. 8th Cir. 2001). Similarly, the debtor wilave standing to object to a claim when the debivfach
it is filed is nondischargeable if the bankruptgud may enter a money judgment against the dehgdir
will be enforceable against the debtor after thekbaptcy case—or if the claims allowance deternmamat
would be res judicata in a later collection suittbg creditorSeeNormali v. O'Donnell I re O'Donnell),
326 B.R. 901 (Table), No. 04-8054, 2005 WL 12792886 (B.A.P. 6th Cir. May 19, 2005). Even if the
particular debt for which the claim is filed is rdischargeable, the debtor may have standing &coty the
debt if another debt is nondischargeable. In such a case the delifowant as large a distribution as
possible to be made in the bankruptcy case ondhdischargeable debt, thus leaving the debtor owaig
little as possible after the bankruptcy on thatdischargeable debt. As a result, the debtor woalkla
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In its unanimous decision ifiravelers the Supreme Court overrul&bbian®’
But the Court refused to consider the broader guesirged upon it by Pacific Gas
& Electric ("PG&E") ! The broader question, which the Court expliciéft bpen,
is whether other bankruptcy principles precludeitimu of post-petition attorneys'
fees® to the allowable amount of an unsecured cimhis article answers that
question—which will be called thenited Merchants issue—with a clear "yes."

financial interest in minimizing the amount of toher allowed claimsSeeMulligan v. Sobiech, 131 B.R.
917, 920-22 (S.D.N.Y. 1991),aCLIER ON BANKRUPTCY, supranote 16, 1 502.02[2][c].

Tax considerations also may come into play. Disghaof debt (without paying it) often constitutes
taxable income ("cancellation of debt" income), butoes not if the discharge occurs in a bankypase.
Seel.R.C. § 108 (2006); MRK S. SCARBERRY, KENNETH N, KLEE, GRANT W. NEWTON & STEVE H.
NICKLES, BUSINESSREORGANIZATION IN BANKRUPTCY: CASES& MATERIALS 731-32 (3d ed. 2006). It is
true, however, that cancellation of debt in a baptay case may cause the debtor's "tax attrib(seeh as
basis in property) to be reduced, which may cahsedebtor to pay higher income taxes in the futBee
I.R.C. 8§ 108(b); BARBERRY, KLEE, NEWTON & NICKLES, supra at 732—34. Thus discharge of a larger debt
rather than a smaller debt may have negative fuéxreonsequences for the debtor.

" See supraext accompanying note 6.

8 Travelers Cas. & Sur. Co. of Am. v. Pac. Gas aed.FECo., 127 S. Ct. 1199, 1207 (2007).

¥ The reference to fees is to the kind of feeswimtld be allowed to a creditor under section 50&(t)e
creditor seeking the fees were oversecured. Feasdad as damages for collateral litigation expenag
not be "fees" within the meaning of the term inteec506(b).See supranote 11jinfra text accompanying
note 233.

**Travelers 127 S. Ct. at 1207-08.

2L United Merchs. & Mfrs., Inc. v. Equitable Life Assmce Soc'y of the United Statds ¢e United
Merchs. & Mfrs., Inc.), 674 F.2d 134 (2d Cir. 198Pnited Merchants filed its chapter XI bankruptcy
petition before the effective date of the Codestituvas governed by the old Bankruptcy Act, thel€e
predecessorSee infranote 33. Two unsecured lenders sought allowancelams for post-petition
attorneys' fees (pursuant to a provision of the lagreement) and also allowance of liquidated des\éoy
default (equal to the pre-payment penalty that @dwdve been due had the debtor prepaid the loateauh
of defaulting). The bankruptcy court allowed thedebut disallowed the liquidated damages. Theiclistr
court affirmed the disallowance of the liquidateaihmhges, but reversed the allowance of the fees. The
Second Circuit reversed the district court, holdihgt both the fees and the liquidated damages were
allowable. With respect to post-petition fees, 8econd Circuit rejected a policy argument and liedd
they were allowable as claims that were contingentf the petition date, under a 1938 amendmethteto
old Bankruptcy Act, so long as they were enforceabiider state law. The Second Circuit also rejeated
argument that the newly enacted Code's sectionbb@bggested a different result, stating in dictimat
"[n]either the statute [section 506(b)] nor itsifgtive history sheds any light on the statusrofiasecured
creditor's contractual claims for attorney's fe€eediscussioninfra Part IV (showing Second Circuit's
dictum was incorrect.) The Second Circuit also atgthat the Supreme Court's decision in Security
Mortgage Co. v. Powers, 278 U.S. 149 (1928), inditdhat post-petition fees could be allowed in fasfo
unsecured as well as secured creditors, even thasigh 1928 claims that were contingent as of gtéipn
date were not allowable. This is an over-readin@@€urity MortgageAs a bankruptcy court has pointed
out,

[IIn Security Mortgage Companthe creditor was fully secured. The languagehef t

Supreme Court to the effect that the charactehefdbligation to pay attorney fees
presents no obstacle to enforcing it in bankrupgither as a provable claim or by way
of a lien upon specific property is dicta as to #tedrney fees being part of a provable
claim. In addition, the Court could have been speplof attorney fees earned by a
creditor's attorney pre-petition in reliance on tsug contractual provision. Such

attorney's fees have become the obligation of #ead pre-petition and can be proven
like any other indebtedness.
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The Bankruptcy Code provides a clear textual blsiprecluding addition of such
fees to the allowed amount of an unsecured cfaim.

In the other successful petition for certioraripties Mary and Eric DeRoche
sought review of the Ninth Circuit's decision in Rmhe v. Arizona Industrial
Commission Ih re DeRoche) (DeRoch#).? In DeRochethe Ninth Circuit relied
on its federal common law Fobian rule to deny tkbtdrs recovery of attorneys'
fees for their successful bankruptcy litigation twithe State of Arizona, even
though an Arizona statute provided for recoveryatibrneys' fees by prevailing
parties in various kinds of litigation against tBeate** Of course, because the
debtors sought fees against a nondebtor, Uhéed Merchantsissue was not
directly involved; the issue was not whether aml&or the fees would be allowed
as a claim under section 502(b). Instead, theeisgas whether Arizona would be
held liable to the debtors for the amount of thatorneys' fees. Apparently any
fees the DeRoches might have recovered from the ®iauld not have belonged to
the bankruptcy estate in their case, but would Haeen theirs to keep after the
bankruptcy.

In re Sakowitz, 110 B.R. 268, 271 (Bankr. S.D. Tex. )9@g&ation omitted). The Second Circuit also relie
on a 1979 Eighth Circuit case dealing with the vdifferent issue whether post-petition fees may be
imposed as a personal liability of the debtor amoadischargeable debt and a 1968 Fifth Circuit ¢hat
the Second Circuit incorrectly cited as allowing ardersecured creditor's claim to include posttipeti
fees.SeeWorthen Bank & Trust Co. v. Morridr( re Morris), 602 F.2d 826 (8th Cir. 1979); LelLaurin v.
Frost Nat'l Bank of San Antonio, 391 F.2d 687 (&th.), cert. denied 393 U.S. 979 (1968)nfra text
accompanying notes 123-25 (showing that cases ndealith fees on nondischargeable debts are
inapposite)infra note 172 (discussingeLaurin).

Other articles dealing witiiravelers or the United Merchantsissue include: Jennifer M. Taylor &
Christopher J. Merten3ravelers and the Implications on the Allowability Unsecured Creditors' Claims
for Post-Petition Attorneys' Fees Against the Bapkry Estate81 Auv. BANKR. L.J. 123 (2007); Ralph
Brubaker, Allowance of Attorney's Fees to an Unsecured CoediPart Il): Wrestling with the Issue
Undecided by the Supreme Cqu27 NO. 8 BANKRUPTCY LAW LETTER 1 (August 2007); William P.
Weintraub, FobiafRule Is a Casualty dfravelers The Supreme Court's Decision Raises New Quediions
Bankruptcy Attorneysl6 No. 6 BUSINESSLAW TODAY 61 (July/August 2007); Daniel Mormadnsecured
Claims for Contractual Attorney's Fees IncurredBiankruptcy Litigation26 No. 6 AM. BANKR. INST. J. 26
(July/August 2007); William C. Heuer, Qmect, InPicking Up WhereTravelersLeft Off 26 No. 6 AM.
BANKR. INST. J. 32 (July/August 2007); "Erik" Weitung Hsu & DeviV. EImquist,Can an Unsecured
Creditor Recover Attorneys' Fees? The QuestionAvisivered iriTravelers, 26 N. 4 AM. BANKR. INST. J.
10 (May 2007); Michelle Campbell, Carrianne Basler k&rri Lyman, The Travelers Effect: Case
Administration and Creditor Recoverjez6 No. 4 AM. BANKR. INST. J. 28 (May 2007); Goeffrey L. Berman
& Peter M. Gilhuly,Recovering Attorneys' Fees and Costs in Bankruptses 19 AM. BANKR. INST. J. 32
(May 2000); Ray GeoffroyComment, Show Me the Money: The Debate over CrsdiRpstpetition
Attorneys' Feesl4 BANKR. DEV. J. 425 (1998); James Gadsden & Seigo YamaBadpvery of Attorney
Fees as an Unsecured Clairhl4 BANKING L.J. 594 (1997); George W. Kune@laims for Attorney Fees
Under the Bankruptcy Codd J.BANKR. L. & PRAC. 203 (1995); Laura Davis Jones, Gregory K. Wingate
Nancy E. Whinnery & Natalie S. WolfThe Indenture Trustee in Chapter 11 Proceedingser@ew of
Trustee's Right to Fees and Expenses, and Casé&cgactd Strategies399 PLI/REAL 469 (Feb.-March
1994); Liore Z. Alroy & J. Michael Mayerfeld\ote, Contracted-for Post-Petition Attorneys' Feesl
Collection Costs: United Merchants Revisjtd892 @LUM. Bus. L. REv. 309 (1992).

2 gee infraPart IV.C.

%3434 F.3d 1188 (9th Cir. 2006)acated and remanded27 S. Ct. 1873 (2007).

24434 F.3d 1188, 1191 (9th Cir. 2006).
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The Ninth Circuit, on remand iDeRoche will need to consider whether
principles other than the abrogated Fobian rule stapd as an impediment to an
award of attorneys' fees, where the award wouldtitoite a personal liability of a
party after the bankruptcy case. It is importamtsee, though, that the factual
situation inDeRochewas not the usual one in which a party seeks archof fees
for bankruptcy litigation that will stand as a pamal liability of a party, and thus it
may not be a good case for development of a gendeal

The usual situation involves a creditor who seekisald a debtor liable for fees
incurred in establishing that a debt is nondisceabig?®> An award of fees in such a
case creates a serious possibility that the pugpokéhe Bankruptcy Code will be
undermined. The Code expressly allows for recovdryees in many cases by
debtorswho prevail in dischargeability litigatidfi,out makes no such provision for
creditorsto recover fees. In addition, the legislativetdrig of the Code shows that
Congress was concerned that the prospect of bafthliable for attorneys' fees
would coerce debtors into reaffirming debts everemghthe debts likely were
dischargeable; that would deprive debtors of thestHrstart that the Code was
designed to provid&. Thus the possibility must be considered that deatebases
for award of fees against debtors in nondischaiitigabtigation are preempted.
That possibility will be discussed in a later d#ic

Part IP® of this article provides important context by eiplng the gulf that is
created by the filing of a bankruptcy petition, @fdetween the pre-petition world
and the post-petition world. The real world canbetdivided so neatly, and thus
the gulf is not completely impassable; but it ikey structural component of the
Bankruptcy Code. Cases spanning the gulf, suaghass tort cases in which there
is a period of time between exposure and injurgat real difficulties. The
concept of a contingent claim involves crossingt thalf as well; a pre-petition
contingent right to payment becomes fixed by evérdshappen post-petition. The
complications thereby created for thaited Merchantdssue must be considered
carefully.

Part I1I”° describes the Supreme Couffsvelersdecision, including what it
decided and most importantly, what it did not decidPart Ill concludes that
Travelersleft open for consideration all grounds other thha Fobian rule for
deciding theUnited Merchantdssue. Part Il also provides a brief eulogy tloe
Fobian rule.

% see infranotes 119-20 and accompanying text.

*Seell U.S.C. § 523(d) (2006).

" SeeMartin v. Bank of Germantownr( re Martin), 761 F.2d 1163, 1167-68 (6th Cir. 1985)Idiny
that fees could be awarded against debtor in nohdigeability action, but admitting "[t]he congriessl
failure to award attorney's fees to prevailing @wd was not accidental," and noting concern ofgess
"that creditors were using the threat of litigattorinduce consumer debtors to settle for reducetsseven
though the debtors were in many cases entitledigohdrge") (citing H.RReP. No. 95-595, at 131,
reprinted in1978 U.S.C.C.A.N. 5963, 6092).

%8 See infratext accompanying notes 33—79.

2 See infratext accompanying notes 80—161.
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Part I\V?° describes the arguments that have been made amdsgk authority to
date concerning th&nited Merchantsssue (other than arguments and cases that
deal with or apply the Fobian rule). It explaihsittsome courts have embraced a
misunderstanding of section 506(b) in order (1ydsolve a quandary created by
their acceptance in certain situations of the "mitgd position on theUnited
Merchantsissue (under which post-petition fees are allowedinsecured claims)
and (2) to permit a federal reasonableness stantdab@ applied to pre-petition
fees, contrary to the provisions of the Code. mdrithen provides a textual
argument for the "majority" position (under whiahch fees are not allowable), an
argument that Part IV concludes is determinattvEinally, Part IV explains that
even though it might be thought that there are figéential problems with such a
result, none of the problems casts serious doulth@gorrectness of the "majority"”
position.

Part \?? summarizes the conclusions of the article andriEscthe issues that
will be discussed more fully in later articles.

|. THE GULF BETWEEN THEPRE-PETITION AND THE POST-PETITION WORLDS

Under the Bankruptcy Code, as under the old Barkyupct* the filing of a
bankruptcy petition creates a kind of gulf betwdlea pre-petition and the post-
petition worlds®** A gulf is created as to what is owned, as to vidbawed, and as
to what may be done. With regard to what may beedthe automatic stay stops
creditor collection activity on pre-petition deBtdeaving creditors where they were
at the moment the petition was filed. Absent fetiem the automatic stdyor an
applicable exceptiofl, creditors cannot demand payment of pre-petitiobtsf&
cannot proceed with or initiate suits on such d&htsnnot obtain new liens on the
debt(ﬂ‘s property to secure such débtand cannot perfect or enforce existing
liens.

%0 see infratext accompanying notes 162—237.

31 The argument apparently has not been presentetebett least not in the form in which it is preteen
here.

%2 See infratext following note 243.

% National Bankr. Act 0fl898, ch. 541, 30 Stat. 544 (as amended) (repe&l@g) (“old Bankruptcy
Act"). The old Bankruptcy Act was the statutory exte in effect before enactment of the BankruptcgeCo
by the Bankruptcy Reform Act of 1978, Pub. L. NB-298, 92 Stat. 2549 (1978).

% For another statement of the importance of thtndison the Code makes between the pre-petitiah an
post-petition periods see Brief for Respondent [[BE& ravelers Cas. & Sur. Co. of Am. v. Pac. Gas &
Elec. Co., 127 S. Ct. 1199 (2007) (No. 05-1429)6200_ 3825666, at *26.

%11 U.S.C. § 362(a)(6) (2006).

% Seeg 362(d).

z; Sees 362(b).

*®1d.; § 362(a)(1)-(2).

40 362(a)(5).

1 1d. Neither may anyone take "any act to create, perfecenforce any lien against property of the
estate," whether the debt is pre-petition or pesitipn. § 362(a)(4).
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With regard to what is owned (and by whom), propérterests held, as of the
moment of the filing, by the debtor are pulled inke bankruptcy estate that is
created by the filing? an individual debtor's post-petition earnings frpersonal
services are not, in a chapter 7 case, nor geypeaadl other property interests
acquired by the debtor post-petition, unless derifrem property of the estate or
acquired for the estafé.Agreements to provide additional collateral foisérg
debts cease to have effect as of the moment dilithgg except to some extent with
regard to property derived from existing collatéfaUnauthorized post-petition
transfers of estate property generally are voidable

There is also a gulf with regard to what is oweldlven the label "creditor”
generally is reserved for those whose claims apwsepetition (or are treated as
having arisen pre-petitiofy.A proof of claim may be filed by a creditor (inding
one whose claim is treated as having arisen piguat*® in some cases another
entity’’ may file a proof of a creditor's claim. But inngeal proofs of claim may
not be filed for post-petition claims, and thustsataims may not be allowed so as
to share in any distribution from the est&&urther, in by far the greatest number
of cassoes, the debtor receives a discharge of pitepé&’ but not post-petition
debts’

Most importantly, for our purposes, the allowablmoant of a claim in
bankruptcy is, in most cases, fixed as of thedilitate. When objection is made to
a claim, the Bankruptcy Code provides in the lagguat the beginning of section

428 541(a)(1)—(2).

* Seeid.; §§ 541(a)(3)-(4), (6)—(7), 1115, 1207(a)(2), 1(80); infra text accompanying note 58. Note
that property of the estate vests in the debtocanfirmation of a chapter 11, 12, or 13 plan abggat
provision or court order to the contrary. 88 11411t227(b), 1327(b).

! See§ 552.

“5 See supraote 3 (discussing application of term "creditas"defined in the Bankruptcy Code).

48 501(a), (d).

47 “Entity" is broader than “"person," as those terans defined in the Code, because it includes
governmental units, the U.S. trustee, estates,tiaustls, in addition to personSee§ 101(15). The term
"person" includes individuals, partnerships, ancporations; it also includes governmental units ooty
for certain specified purpose3ee§ 101(41).

“8 Note that filing of a proof of claim appears undection 502 to be a prerequisite to allowance. The
Bankruptcy Rules make that explicit with regarduttssecured claims.Bb. R. BANKR. P. 3002(a). In a
chapter 9 or 11 case, if the debtor's scheduldistasf creditors include a claim, then it is deehfded, as
long as it is not scheduled or listed as "disputedtingent, or unliquidated.” 8§ 925, 1111(a).

49 Debts that arise post-petition but that are tagteder the sections listed in section 101(10)@&)
having arisen pre-petition also are discharged.

%0 About two thirds of all bankruptcy filings are gitar 7 cases, with chapter 13 cases making upasie v
majority of the restSee2006 Judicial Facts and Figurespranote 3, Table 7.2. Under section 727(b), only
debts that arise before the date of the orderefieefr(which, as noted above in note 2 is the jpetitlate in
more than 99.9% of cases), or which are treatetaathg arisen before that date, are discharged. The
chapter 13 discharge covers debts provided fdrémtan (or disallowed), which could include postion
claims that are filed. However, the choice whetioefile a post-petition claim belongs to the holdéithe
claim, not the debtorSee§ 1305. Few holders of post-petition claims wile fthem if they are to be
discharged rather than paid under the chapter 48. flhe chapter 11 discharge covers claims thae ari
before confirmation of the plan, section 1141(d#}) but most claims that arise post-petition ok
administrative expense claims that must be paiflilinin the plan rather than dischargesee88 503(b),
1129(a)(9)(A).
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502(b)—in what will be called its "preamble"—thdhé& court . . . shall determine
the amount of such claim . . . as of the date effilng of the petition, and shall
allow such claim in such amount" absent a furtresidfor limiting or disallowing
the claim>* An amount determined as of the petition date,eagiired by section
502(b)'s preamble, would not seem to include pestipn interest, fees, or costs.
That conclusion is reinforced with respect to poaition interest by section
502(b)(2), one of the further bases for limiting #tamount of the claim: an allowed
claim cannot include "unmatured interest." Giver #arlier reference in section
502(b) to determination of the amount of the clamof the petition date, it is
apparent that section 502(b)(2)'s reference to ‘aiared interest” is to interest
unmatured as of the petition dafeNeither the preamble to section 502(b) nor
section 502(b)(2) is superfluous, though they @perh effect. Each can be seen to
disallow the usual kind of post-petition intere$the preamble disallows other post-
petition additions to an unsecured claim, suchads fees (and this article will
argue, post-petition attorneys' fees that are ewtil to an unsecured claiff).
Section 502(b)(2) potentially goes further than theeamble by disallowing
unamortized original issue discount that might, emdtate law, constitute a
recoverable part of an obligation on its acceleratt

The gulf between the pre-petition and post-petitiworlds is not perfectly
impassable. Sometimes a date somewhat befordesrthé petition date becomes
the dividing line. For example, the making of ae@rtsetoffs and transfers, and the
perfection of certain liens, within 90 days (or Some cases a year) before the
petition date may be avoided, thus reversing tHiecefof a transfer or of the
perfection of a lien and preserving to some degrstate of events as of that prior
date> Perfection of liens sometimes is allowed withirsteort period after the
petition filing date’® In cases under chapters 11, 12, and 13, the digehaay

5§ 502(b).

2 Seeln re Oakwood Homes Corp., 449 F.3d 588, 599—600 (302006).

*% See, e.g.MacDonald v. First Interstate Credit Alliancecliin re MacDonald), 100 B.R. 714, 723-24
(Bankr. D. Del. 1989) (holdinginter alia, "cross-collateralization provisions are valid lhe omnibus
clause is unconscionable" and disallowing undersecareditor's claim for post-petition late feesl gost-
petition attorney's feesff'd in part,rev'd in part No. Civ. A. 89-369 LON, 1992 WL 12044050, at *1-2
(D. Del. Apr. 13, 1992) (remanding on unconscioligbissue, stating with respect to attorneys' faed
late fees issues that bankruptcy court "had apphedappropriate legal standards and [that] it$utdc
findings are not clearly erroneous,” but remandioig that issue, as well, in case resolution of
unconscionability issue might result in creditoimgeoversecured and thus potentially entitled tchdfiges).

¥ See In reMiller, 344 B.R. 769, 772—73 (Bankr. W.D. Va. 2006PLLIER ON BANKRUPTCY, supranote
16, 1 502.03[3][b]].

®Seell U.S.C. §8§ 547(b)(4) & (e), 553 (2006).

% See§§ 362(h)(3), 544(a)(1), 546(b); U.C.C. § 9-31{p)(e) (2003). Consider two hypothetical cases.
(1) Suppose a creditor obtains a judgment and dlésins a writ of execution. The creditor then neyy
on property owned by the judgment debtor. If thedperty turns out to be goods recently sold to the
judgment debtor on secured credit, U.C.C. secti@iBe) allows the secured party to defeat theitnesl
judicial lien, even if the levy occurred before thecured party filed its financing statement, swlas the
secured party does so within twenty days aftewvdgli of the goods to the judgment debtor/purcha@r.
Now suppose that there is no judicial lien crediiat that instead the purchaser files a bankrupétition
shortly after purchasing the goods on secured tcr8diction 544(a)(1) gives the trustee in bankmute
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include debts arising after the filing of the petit but before confirmation of the
plan in the case, though in most such cases this ded paid in full under the plan
and thus as a practical matter are not discharg@the estate includes certain
property to which the debtor becomes entitled withBO days after the petition
filing date (primarily inheritances, life insuranpeoceeds, and marital dissolution
property distributions}®

In addition, the gulf is sometimes in a sense l@itl(pr ignored). Some of the
debtor's pre-petition property interests do nospam the estate and are retained by
the debtor post-petition (primarily interests irrtaen education accounts, pension
trusts, and other spendthrift trustS$gnd an individual debtor may exempt back out
of the estate some pre-petition property intertrsis passed into ff. Post-petition
property interests that are related to pre-petipooperty interests also may cross
the gulf; post-petition rents, proceeds and simtlims with respect to property of
the estate become property of the estasnd such post-petition property interests
also may become subiject to a lien securing a ptigredebt if the related property
of the estate was subject to the lien as of thdtigretdate®® Similarly, if the
collateral securing a debt increases in value pestion, the pre-petition secured
claim holder ordinarily is entitled to the benedit that increasé Further, and of
particular relevance to this article, a creditoroa pre-petition claim is secured by
property worth more than the amount of the delsnstled to have post-petition
interest added to the pre-petition secured clalongawith "reasonable fees, costs,
or charges," to the extent such fees, costs, algebaare "provided for under the
agreement or State statute under which such cleosed”

Other situations in which the gulf is crossed oteptially crossed, involve
claims that might be thought to have arisen eifiterpetition or post-petition, and

debtor in possession in chapter 11) the rights joflcial lien creditor who obtained a lien on theods on
the date the petition was filed. If the securedyphad not yet filed its financing statement, itgimi seem
that the secured party would lose its lien undetiee 544(a)(1). But section 546(b) makes the &elst
rights under section 544(a)(1) subject to U.C.Ctise 9-317(e), and section 362(b)(3) grants thmusel
party an exception from the automatic stay so ithedn file its financing statement and perfectsiesurity
interest. Thus, so long as the secured party flilesfinancing statement within twenty days of tledthe
debtor received the goods, the secured party doesiolate the automatic stay and will prevail otke
trustee's section 544(a)(1) judicial lien credpower.

5" See supraote 50.

%8 § 541(a)(5). Note that in some cases receipt ci puoperty may have been anticipated as of the afat
the petition.

%9 See§ 541(b)(5)—(6), (c)(2).

0 Sees 522.

51 § 541(a)(6).

62 See§ 552. Note also that property acquitedthe estatf course becomes property of the estate. §
541(a)(7). Note that the trustee or debtor in pesisa operates the business in a chapter 11 casehadf
of the estate using the estate's property, and ghaygerty acquired by the trustee or debtor in essien
becomes property of the estate, even if it is @cbically rents or proceeds. Even earnings frardébtor's
personal services in an individual chapter 11 tes®me property of the estaBee§ 1115(a)(2).

83 SeeDewsnup v. Timm, 502 U.S. 410, 417 (1992) (holdimg-petition claim holder in chapter 7 case
gets benefit of increase if collateral securingtdetreases in value post-petition).

64§ 506(b).
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cases in which post-petition events may affectameunt or allowability of claims
that in some sense arose pre-petition (and thegfttre may be seen as pre-petition
contingent claims). A woman is injured by a Dalk®imeld intrauterine device that
she used pre-petition, but her injuries do not meshithemselves until after the
petition is filed; is her claim a pre-petition ¢t An aircraft manufacturer knows
that some of the planes it has already producddcvath in the future, and that in
some such cases those injured will claim that thenufacturer is liable for
marketing an allegedly defective aircraft; one sgptéine does crash during the
manufacturer's bankruptcy reorganization but otinesy crash years in the future.
Which victims or potential victims have pre-petitigor pre-confirmation) claims
for purposes of sharing in the distribution and parposes of the discharge of
debts?

Or suppose an unlikely actor—say a corporation gedan providing home
security services—spilled toxic wastes on real prigpthat it had leased, and did so
under circumstances that would not have given therenmental authorities any
clue that such a spill had happefiedihen the corporation moved to a new
location, filed a chapter 11 petition, confirmedptan of reorganization, and
continued in business at the new location wittprier debts discharged. Then the
EPA discovers the pollution and sues the reorgdnipeporation, which pleads the
bankruptcy discharge as a defense. Did the EPA& haslaim before the plan was
confirmed? If so, it was discharged; if not, itsmaot discharged. At least some
courts would hold that the EPA did not have a clasrof the time of confirmation
of the plan, unless the corporation's known ad¢isitreated a reason for the EPA to
think it needed to regulate the corporaffoar perhaps not unless the corporation
and the EPA had a sufficient relationship that sachenvironmental claim would
be within the EPA's "fair contemplatiof"

% SeeGrady v. A.H. Robins, Inclrf re A.H. Robins, Inc.), 839 F.2d 198, 199 (4th Cir88Y(answering
"yes," at least for purposes of automatic stayabse conduct of debtor ultimately causing injuns\pee-
petition conduct)But seeUnited States v. LTV Corplr( re Chateaugay Corp.), 944 F.2d 997, 1004 (2d Cir.
1991) ("Accepting as claimants those future toctimis whose injuries are caused by pre-petitiordach
but do not become manifest until after confirmatiarguably puts considerable strain not only onGbéde's
definition of ‘claim," but also on the definitiofi ‘oreditor'—an 'entity that has a claim against debtor that
aroseat the time of or before the order for relief ceming the debtor." (emphasis supplied by court)).

% Seeln re Piper Aircraft Corp., 162 B.R. 619, 621 (BankDSFla.) (holding future victims do not have
pre-petition claims that could be provided for imapter 11 plan—even if such future victims would be
injured due to the pre-petition manufacture of dife aircraft—because it was impossible to ideraifpre-
petition relationship between identified personsowtould be injured in future and identified defeeti
aircraft that would injure themgff'd, 168 B.R. 434 (S.D. Fla. 1994)ff'd, 58 F.3d 1573 (11th Cir. 1995);
Piper Aircraft Corp. v. Calabrdr( re Piper Aircraft Corp.), 169 B.R. 766 (Bankr. S.Da.F1L994) (holding
person injured in crash that occurred during chraptecase but that involved an aircraft sold bytdepre-
petition had pre-petition claimjaccord Epstein v. Official Comm. of Unsecured Credit¢hs re Piper
Aircraft Corp.), 58 F.3d 1573 (11th Cir. 1995).

" Imagine that the corporation was paid by somesoélients to dispose of toxic wastes secretly, iand
did so by dumping them in the basement of its i@dmadquarters.

% The Second Circuit probably would apply sometHikg that test.Seeln re Chateaugay Corp944
F.2d at 1004-05.

%9 SeeCal. Dep't of Health Servs. v. Jensémre Jensen), 995 F.2d 925, 930—31 (9th Cir. 1993).
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Suppose an accounting firm negligently failed tecdier, in its pre-petition
auditing of the debtor's financial statements, thatdebtor's managers fraudulently
created false financial statements; then a thirtyglamaged by the fraud succeeds
post-petition in holding the accounting firm lialita the third party's damages, thus
giving the accounting firm the right to reimbursemn&om the debtof® This is an
indemnity case, in which the accounting firm shooélheld to have an allowable
pre-petition unliquidated, contingent tort claimglaim that becomes liquidated and
fixed once the accounting firm is held liaBte.

Now consider, at greater length, a contingent emmtclaim. Suppose a
guarantor of a pre-petition debt owed by the deptys the creditor post-petition;
under non-bankruptcy law, the guarantor becomestlezht only then to
reimbursement by the debtGrit seems, though, that the guarantor had a claim
when the petition was filed, even before payingthimg to the creditor. The
guarantor has a right to payment that is continggnian event—the making of
payment to the creditor—and contingent rights tgnpent are claim§ Such a
claim is not allowable so long as it remains caygimt, and not allowable to the
extent that it remains contingefitOnce the guarantor pays something to the
creditor, the guarantor's contingent claim becorfiesd to the extent of the
payment, because then under nonbankruptcy lawuaeagtor will be entitled to be
reimbursed what the guarantor paid. And to theer@xthat the claim becomes
fixed, it becomes allowable on the same basis e alaims’

Note, though, that section 502(e)(2) explicitly ydes that the claim will be
allowable "the same as if such claim had beconmedfixefore the date of the filing
of the petition;*® similarly, the preamblé to section 502(b) provides that
allowance of a claim under section 502(e)(2) i®aception to the normal rule that
the amount of the claim is determined as of th&ipetdate. That resulilready

0 SeeAvellini & Bienes v. M. Frenville Co.l re M. Frenville Co.), 744 F.2d 332, 337 (3d Cir. 1984)
(holding claim was post-petition and seemingly degyexistence of contingent tort claimgyenville has
been much and deservedly criticiz&be, e.g.ln re A.H. Robins839 F.2d at 200-03 (declining to follow
Frenville). Even theFrenville court admitted that had there been a contrachgi@imnity right, the claim for
indemnity would have been a pre-petition claim. F42d at 336-37.

L Attorneys' fees incurred post-petition by the amttants should be allowable, assuming state lawidvou
give the accountants the right to recover themhSuast-petition fees are not governed by the Arnaeric
Rule and probably are not the kind of fees refezdrin section 506(b5eediscussiorsupranote 11;infra
text accompanying note 233.

2 SeeBlock v. Tex. Commerce Bank Nat'l Assin ¢e Midwestern Cos.), 102 B.R. 169, 171 (W.D. Mo.
1989); ARBERRY, KLEE, NEWTON & NICKLES, supranote 16, at 496.

" Seell U.S.C. § 101(5)(A) (2006)n re Midwestern Cos.102 B.R. at 171; GARBERRY, KLEE,
NEWTON & NICKLES, supranote 16, at 496.

" See§ 502(e)(1)(B). The debt would be double countedplirposes of distribution, if both the creditor
and the guarantor had allowable claims for the arhofithe debt; each would receive a distributibhe
debtor only received a single loan, and it is unfaiother creditors for a double share to be alied to it
simply because it was a guaranteed d8beSCARBERRY, KLEE, NEWTON & NICKLES, supranote 16, at
496-97.

5 See§ 502(e)(2); BARBERRY, KLEE, NEWTON & NICKLES, supranote 16, at 497.

°§ 502(e)(2).

" See supraext accompanying note 51.
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would seem to follow, because section 502(b)(2)Vides that contingency of a
claim is not a basis for disallowance; allowing bBolly contingent claim (one that
was wholly contingent as of the petition date) ofdy the amount that was not
contingent as of the petition date would be the esam disallowing the claim
because of the contingency, because that amoudefinyition would be zero. And
section 502(e)(1)(B) does not create a problem tierewould require the Code to
say that once the claim is fixed it should be a#ldvas if it had been fixed on the
petition date. Section 502(e)(1)(B) only provides disallowance to the extent a
guarantor's claim (or similar claim) for reimburgarhis contingent at the time the
court considers whether to allow the claim. Thah de done after the claim
becomes fixed, or if waiting will cause too muchage the contingent claim can be
estimated under section 502(c). Thus section 3)(8) would not prevent
allowance of the claim once it becomes fixed. hié tourt heard the matter and
disallowed the claim while it was contingent, tloait could redetermine the claim
under section 502(j) after the claim became fixédsection 502(j)'s "cause" and
"equities of the case" standards were seen asginctive, the drafters could have
simply provided that the fixing of the claim proesl an occasion for
redetermination of the claim, independent of sect®2(j). So why do section
502(e)(2) and the preamble to section 502(b) peexplicit direction to determine
the amount of the claim as if were fixed at thatjpet date?

Apparently, the Code's drafters decided that &attmnent of contingent claims
could be confusing, and thus decided, with respec¢his very important kind of
contingent claim, to make matters clear. This reaggest that even the drafters
were not sure that the Code's provisions on coatinglaims—which cross the gulf
between the pre- and post-petition worlds—alwaysild/drave a clear and plain
meaning. The difficulty courts have had with detigring when a claim is a pre-
petition contingent claim suggests that they waghty the concept of a contingent
claim %eates complications that the Code's languages not always resolve
clearly.

This is particularly important with respect to thiited Merchantsissue,
because one argument for allowance of post-petiies depends on an assumption
that the Code's provisions on contingent claimsehawarticular plain meaning,
such a very plain meaning that they override tle@npmeaning of sections 502(b)
and 506(a)-(b). Not surprisingly, on close exarigrg that very plain meaning is
not so plain.

What kinds of claims are the contingent claims tiat drafters contemplated
would be allowed, even though nothing is owing ashe petition date, with the
amount of such a claim being estimated under se&@®(c) or with the amount
being determined after the claim becomes fixed® ddses dealing with future tort
claims and environmental cleanup claims show thaitet are limits to the concept
that any potential future right to payment shouddrgated in this way.

"8 n this regard, consider notes 6571 above, amnad¢companying text.
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Are there perhaps other limits, limits relevanttite United Merchantsssue?
Section IV.C. of this article shows that there drat for now consider two fact
patterns.

A credit card company seeks allowance of postipatiate fees and over-limit
fees that, in the absence of a bankruptcy filinguld have been added to the
debtor's credit card balance each month. Thddateand overlimit fees are simply
not allowable”’

Or, finally, a creditor incurs post-petition attegs' fees in connection with a
pre-petition unsecured claim that arises from dreehthat provides for recovery of
such fees. Is the right to such fees an allowpbtepetition contingent claim that
becomes an allowable fixed claim once the postipetfees are incurred? That is
a question we are left with aft@ravelers and it requires us to resolve tbaited
Merchantsissue.

[I. THE SUPREMECOURT'S DECISION INTRAVELERSCASUALTY & INSURANCECO.
OF AMERICA V. PACIFIC GAS & ELECTRIC CO.

A. The Facts and the Proceedings Below

PG&E self-insured for workers' compensation lidpjlibut was required by
state law to post bonds to ensure that injured arsrivould receive their beneffts.
Travelers provided those bonds—in an amount of $t@illion—pursuant to
agreements that included a broad right of indemnitiavor of Travelers, including
indemnity for attorneys' fees incurred by Traveférg/hen PG&E filed its chapter
11 petition, it obtained authorization to contintee pay workers' compensation
claims for workers injured before the filing of thmetition, but neither the
bankruptcy court nor the Code mandated such pawffeRG&E continued to pay
those claim$? but there was no guarantee that it would conttowdo so.

Travelers thus filed a proof of claim in PG&E's kauptcy for its contingent
right to reimbursement should it be required to paything under its bond8 The
proof of claim noted that Travelers had subrogatiaghts in addition to its
contingent claim for reimbursement; if Travelersidpavorkers' compensation
claims to workers, then Travelers not only would drdgitled to reimbursement
under its own indemnity rights; in addition, it wdibe subrogated to the workers'
rights®® To protect its right to reimbursement and its sghtion rights, Travelers

9 See supraote 53 and accompanying text.

8 Travelers Cas. & Ins. Co. of Am. v. Pac. Gas &El@o., 127 S. Ct. 1199, 1202 n.1 (2007).

8d. at 1202, 1202 n.1.

82 Brief for Petitioner, Travelers Cas. & Sur. Co.of. v. Pac. Gas & Elec. Co., 127 S. Ct. 1199 (2007
(No. 05-1429), 2006 WL 3387940, at *8 (noting tbatirt did not require payments).

® Travelers 127 S. Ct. at 1202.

8.

8 Brief for Petitioner,supra note 82, at *11. The subrogation rights with regés the pre-petition
workers' compensation claims appear to be of vsiugply because they likely could be asserted dlfter
bankruptcy case with regard to any right that ie§ikvorkers would have under the plan against PG&E.
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also filed proofs of claim on behalf of workers whad been injured pre-petition,
for the workers' compensation benefits to whichy there entitled® "In response
to Travelers' claim, and with the knowledge andrapal of the Bankruptcy Court,
PG & E agreed to insert language into its reorgdita plan and disclosure
statement to protect Travelers' right to indemaitygl subrogation in the event of a
default by PG & E¥

A dispute ensued, with Travelers asserting that EG&d changed the agreed-
upon languad® and with PG&E objecting to Travelers' clafhA stipulation
resolved the dispute.

Subrogation rights may or may not be claims, and tmay or may not be dischargeable under section
1141(d).Id. at 11-12 n.6 (arguing they are not claims); 11 ©.8.509(c) (2006) (referring to "an allowed
claim . . . by way of subrogation under this settipAcevedo v. Van Dorn Plastic Mach. Co., 68 B4R5,

497 (Bankr. E.D.N.Y. 1986) (suggesting that "Cosgrimtended an extremely broad definition of ‘cldon
bankruptcy administration, which would include d&mgation claim"). Of course, if the rights to whia
party seeks subrogation are themselves dischaited)l do the party no good to be subrogated to
nonexistent rights. Iravelersthe workers' claims against PG&E arguably weredistharged, because
the plan provided for their class to be unimpair8deBrief for Petitioner,supra note 82, at *14-17.
Subrogation rights with respect to nondischargedblas surviveSee, e.g.Hartford Cas. Ins. Co. v. Fields
(In re Fields), 926 F.2d 501, 504-05 (5th Cir. 192E)xt. denied502 U.S. 938 (1991); Garton v. Zoglman
(In re Zoglman), 78 B.R. 213, 215 (Bankr. W.D. Wis. 198Me same should be true of debts that are not
discharged because the plan provides for themanbetdischarged. In any case, it seems Travelemdwo
have a post-petition right to be subrogated to etgtrights the workers have against PG&E undepliue,

to the extent PG&E pays the workers what they aredoby PG&E under the plan. That would follow from
the basic principle that one who pays another's detl is not a volunteer is entitled to subrogat®ee,
e.g.,Inre Zogiman78 B.R. at 215.

The contingent claim that Travelers held for reimsiement of payments that it might make to workers i
the future was a claim—a disallowed claim undetisecc02(e)(1)(B) because it remained contingentt—bu
a claim nonethelesSee supranote 73 and accompanying text. That disalloweninclaas discharged when
PG&E's plan was confirmed, and thus could not beerdsd by Travelers afterwar@ee§ 1141(d);
SCARBERRY, KLEE, NEWTON & NICKLES, supranote 16, at 499-500 (discussing right to reimbues& but
not subrogation). Although Travelers had the rightseek reconsideration of its disallowed claim for
reimbursement in the event it had to pay the warkerhich would make the claim no longer contingent t
the extent of the payment and thus allowable umséetion 502(e)(2)—the right to seek reconsideration
presumably would terminate on closing of the baptay case, and the court might refuse to reopecdke
to allow reconsideration. Thus it appears thatsitbrogation rights would be the only relatively esur
protection for Travelers after closing of the bamgkcy case. Note that subrogation could not entitle
Travelers to the benefit of any priority that waikemight have asserted for their pre-petition woske
compensation claims, see section 507(d), and tidt slaims are not, in any event, priority clairBee
Howard Delivery Serv., Inc. v. Zurich Am. Ins. C26 S. Ct. 2105, 2116 (2006).

8 SeeBrief for Petitionersupranote 82, at *12. If the workers failed to file &y claims—that is, if they
failed to file claims by the "bar date" set by tbeurt under Federal Rule of Bankruptcy Procedure
3003(c)(3)—their claims could be disallowed undect®n 502(b)(9). In that event Travelers would not
have an allowable claim for reimbursement ever gaid the workers, see section 502(e)(1)(A), d@ad i
subrogation rights would be worthless, becausemtbr&ers would have no rights to which Travelersidou
be subrogatedSeeFed. R. Bankr. P. 3003(c)(2). Section 501(b) aldWravelers to file a claim on behalf
of the workers, if the workers failed to file theawn claims by the bar date. Under Federal Rule of
Bankruptcy Procedure 3005(a), Travelers would hza@ thirty days after the bar date to file clainms o
behalf of the workers. Neither the Code nor theeRualuthorize a party like Travelers to file suatiaam on
behalf of another party before the bar date.

¥ Travelers 127 S. Ct. at 1202.

% Seeid.

8 Brief for Petitionersupranote 82, at *16; Brief for Respondestipranote 34, at *3.
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Travelers agreed to disallowance of its contingdatm for reimbursement,
which represented no real concession by Travelansgs quite clear that the claim
could not be allowed to the extent it remained iogent®® Travelers' point in filing
the claim could not have been to have an immegiatdlowable claim for
reimbursement of payments made to injured workBrayelers had made no such
payment. Rather, Travelers needed to file a clainthe claims filing bar date that
could be the basis for later allowance under sectif2(e)(2), in the event that
PG&E defaulted in payment of workers' compensatiaims and Travelers had to
pay them.

PG&E stipulated that Travelers could assert itsr@gdition rights and file a
claim for its attorneys' fees, but only subjectRG&E's right in each case to
object?* Those were not real concessions by PG&E. Theseamaal concession,
however, made by PG&E; apparently the stipulatiequired that the plan of
reorganization to be proposed by PG&E leave uninapaihe class of pre-petition
workers' compensation claims. That would ensurat tRG&E would be
obligated—by way of Travelers' subrogation rights—+eimburse Travelers for
payments that Travelers might have to make on thesekers' compensation
claims, in the event that PG&E defaulted on ti{ém.

Travelers then filed a claim for the attorneys'itdead incurred in dealing with
all of these matter§. PG&E again objected. The bankruptcy court disedio
the claim; the bankruptcy court accepted PG&E'siment (apparently based on
the Fobian rule) that the fees could not be allowedause they were incurred for
litigation of bankruptcy law issu€8"The District Court affirmed, relying ol re
Fobian, 951 F.2d 1149 (C.A.9 1991), which held that ‘whtre litigated issues
involve not basic contract enforcement questiong, ibsues peculiar to federal

P 5eell U.S.C. § 502(e)(1)(B) (20063ee also supraote 85.

1 SeeBrief for Respondensupranote 34, at *5.

92 See supraote 85.

% The nature of the attorneys' services for whicév&lers seeks to have an allowed claim can be gfiean
from Travelers' Brief for Petitioner. Here is a suary prepared by the author of this article:

filing of Travelers' proof of claim, filing of prde of claims of workers injured pre-petition,
objection to PG&E's disclosure statement and ajgpearat hearing on its adequacy, negotiation
of language for the disclosure statement and ferglan of reorganization that would leave
workers' compensation claims class unimpaired awdige for Travelers to have subrogation
rights, opposition to PG&E's objection to Travelaisim and to Travelers' subrogation rights,
objection to the proposed plan of reorganizatioegatiations with PG&E to resolve PG&E's
objections, filing of amended proof of claim (fdtaneys' fees), litigation dealing with PG&E's
objection to amended claim (in the bankruptcy coimtthe district court, and in the Ninth
Circuit), and presumably the litigation in the Seqe Court as well.

SeeBrief for Petitioner,supranote 82, at *10, 12-14, 16, 18-19. Travelers gisavided PG&E with a
detailed list of the attorneys' services for whitlsought fees, by way of exhibits to a letter frdvim.
Brunstad.SeeJoint Appendix, Travelers Cas. & Sur. Co. of AmPac. Gas & Elec. Co., 127 S. Ct. 1199
(2007), (No. 05-1429), 2006 WL 3404627, at 120a-a1Nbte that the Joint Appendix on Westlaw includes
the letter but not the exhibits.

% SeeTravelers Cas. & Sur. Co. of Am. v. Pac. Gas &E®o., 127 S. Ct. 1199, 1203 (2007).
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bankruptcy law, attorney's fees will not be awardédent bad faith or harassment
by the losing partyitl., at 1153.*°

The Ninth Circuit affirmed, relying oRobian® in a brief unpublished opinion
that incorporated by reference legal reasoning fideRoch& (which, as the
Supreme Court noted, was decided by the same fimge- panelf® The Ninth
Circuit Travelersdecision recounted the arguments made by Trav@leas-obian
should be distinguished and that "Fobian was immtly decided"f’ Then the
court noted that Travelers' arguments for fees weraker than the arguments for
fees inDeRoche Travelers' attorneys' fees were incurred onlyd&aling with
federal bankruptcy procedures, without any enfoer@nin the bankruptcy case of
any state law obligations against Travelers. Aepty the court thought denial of
fees was even more clearly appropriate when feese viecurred in federal
procedural wrangling; the issues were not eventanbsge federal issues, let alone
substantive state law issues for which fees coaldwarded under the Fobian rule.
And Travelers was not even a prevailing partyhia¢ourt's view

Then the court stated the Fobian rule: prevailirgtips in bankruptcy
proceedings may recover fees under state law @sictate contract law that makes
an attorneys' fee provision enforceable) "if state governs the substantive issues
raised in the proceeding8® but not if the fees are incurred for "litigatingsues
'peculiar to federal bankruptcy law® The court repeated that the issues for which
the fees were incurred were all bankruptcy laweéssand ended with a prudential
argument:

Indeed, if unimpaired, non-prevailing creditors eeuthorized to
obtain an attorney fee award in bankruptcy for irigg about the
status of unimpaired inchoate and contingent claithe system
would likely be overwhelmed by fee applicationsthwho funds
available for disbursement to impaired creditors aebtor
reorganizatiort®®

%1d. at 1203 (quoting Fobian v. W. Farm Credit Balnkré Fobian), 951 F.2d 1149, 1153 (9th Cir. 1991)
(citation to appendix to petition for certiorari iitad)).

%d.; Travelers Cas. & Sur. Co. of Am. v. Pac. Gas &EICo., 167 Fed. App'x 593, 594 (9th Cir. 2006)
(holding "[b]oth the bankruptcy court and the dddticourt correctly denied Travelers' claim foroattey
fees").

%7 See supraote 23 and accompanying text.

% Travelers 127 S. Ct. at 1203 n.2.

% The court was bound by the circuit's prior decisioFobian (as a three-judge panel rather than an en
banc court) and did not express any doubts abeutdhrectness of the Fobian rule.

10 Travelers 167 Fed. App'x. at 594.

10114, (quoting Ford v. Baroffli re Baroff), 105 F.3d 439, 441 (9th Cir. 1997)).

132 Id. (quoting Fobian v. W. Farm Credit Barlk e Fobian), 951 F.2d 1149, 1153 (9th Cir. 1991)).

Id.
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The court likely intended the comment to be hypkebo Of course State law
generally does not permit fees to be awarded amdhdf cost of suif* to non-
prevailing parties. Note also that an increassoofie unsecured claims by inclusion
of post-petition fees would not reduce the totdugaavailable for distribution to
unsecured claim holders, except to the extent litigation over fees would be
costly to the bankruptcy estate, but it would distinthe percentage recovery by
increasing the total amount of claims.

The reasoning incorporated froBeRocheprovides some additional help in
showing the Ninth Circuit's thinking. IDeRochethe circuit court emphasized the
American Rule—patrties are responsible for their @itorneys' fees, with limited
exceptions. Quoting the Supreme Coulgeskadecision'® the court argued that
"it would be inappropriate for the Judiciary, witliolegislative guidance, to
reallocate the burdens of litigatiof® The court noted that the Code "does not
contain any provisions that create a general rightthe prevailing party to be
awarded attorney's fees in federal bankruptcydiian."®’ The court recognized
that there is an exception to the American Rulerevlaecontract between the parties
provides for an award of fees, but declared tha Gensistently have refused to
award fees when the substantive legal questiongeasrned by federal bankruptcy
law, rather than 'basic contract enforcement coesti*®® The court refused to
apply a different analysis just because the aty&'rfee award was not being sought
pursuant to contract but rather under a State tetdhat provided for fees to be
awarded to prevailing litigants against the St&t@he court rejected the DeRoches'
claim that such a statute "represents an imposgtaté public policy that deserves
more respect than private party contract arrangesifenfee payments-*°

B. Justice Alito's Opinion for a Unanimous Court
In a unanimous opinion written by Justice Alitog tBupreme Court reversed

the Ninth Circuit'sTravelersdecision and abrogated the Fobian rule. The opini
describes the facts in a neutral way, embracintheeparty's view of who had been

1% For a discussion of the difference between awéfdas as "instant suit” costs and as primary damag
see note 11 above, and the text accompanying B8td&ow. It is not always necessary to be a "pliega
party" in the matter in which fees are incurred thoe fees to constitute a part of a primary danmeagard.
Consider, for example, a retailer held liable ipraducts liability suit for marketing a defectiveoduct
made by a manufacturer, where the manufacturesesfa tender of defense, and where there are no
allegations that the retailer is liable for anys@a other than that it marketed a product that dedsctively
manufactured. Even the restrictive approach to iedpindemnity for attorneys' fees allows the retatb
recover, from the manufacturer, the fees incurngdhie retailer in unsuccessfully defending the piatsl
liability suit. SeePiedmont Equip. Co. v. Eberhard Mfg. Co., 665 2@, 260 (Nev. 1983).

195 See supraiotes 9—10 and accompanying text.

123 DeRoche v. Ariz. Indus. Comm'in(re DeRoche), 434 F.3d 1188, 1191 (9th Cir. 2006).

Id.

198 4. (quoting Fobian v. W. Farm Credit Bank (re Fobian), 951 F.2d 1149, 1153 (9th Cir. 1991)
(citations omitted)).

19914, at 1192-93.

1014, at 1192.
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responsible for the disputes below or of whethevé&lers' incurring of attorneys'
fees had been necesséﬂ/.The Court does note, however, that the stipulation
between Travelers and PG&E "accommodate[ed] Tras/edebstantive concerns,”
suggesting that at least some of Travelers' atystneork had been fruitff-? As
noted above, that is in fact the case; the stijmiat provision that PG&E's plan
would leave the class of workers' compensatiormdainimpaired provided a real
and substantive benefit to Travel&$Thus the Court saw the case differently from
the Ninth Circuit, which stated that Travelers hamt prevailed on any of the
issues™

The Court then stated that it had granted ceriidoaresolve a conflict among
the circuits "regarding the validity of tHeobian rule."*® In particular, the Court
cited the Fourth Circuit as a circuit that had diegd with the Ninth, ifThree
Sisters Partners, L.L.C. v. Hardé¢m re Shangra-La, In9.*® There is, however, a
strong argument that the decisiorShangra-Ladid not create a split in the circuits.
The Fourth Circuit did reject the bankruptcy caugpplication of the Fobian rule,
and appeared to criticize the Fobian rule generailly there is no indication that
Ninth Circuit would apply the Fobian rule to thesug in Shangra-La The
attorneys' fees irshangra-Lawere sought as part of the compensation required
under section 365(b)(1)(B) before a trustee in baplicy may assume a lease that is
in default'*” Section 365(b)(1)(B) does not give rise to a gahensecured claim;
rather, the court simply cannot permit assumptibthe lease absent payment of the
required compensation by the trustee (or adequsgerance that the trustee will
promptly pay it)}*® It does not appear that any circuit court decisias applied the
Fobian rule to attorneys' fees sought under se@@m(b)(1), and there is little
reason to think the Ninth Circuit would so apply it

Travelers demonstrated that theves a split in the circuits over the Fobian
rule, but not over application of the Fobian rudethie particular issue ifiravelers
the issue whether post-petition attorneys' feesalosvable under section 502(b).
None of the other circuit court cases cited by €lens in its petition for
certiorarf'® as creating a circuit split involved allowancectdims in a bankruptcy

ﬁ;Travelers Cas. & Sur. Co. of Am. v. Pac. Gas &Ef@o., 127 S. Ct. 1199, 1202-03 (2007).
Id.

13 See suprdext accompanying note 92.

14 See supraext accompanying notes 100, 103.

"5 Travelers 127 S. Ct. at 1203.

116167 F.3d 843 (4th Cir. 1999).

"71d. at 847.

1835ee11 U.S.C. § 365(b)(1)(B) (2008).

119 seePetition for Writ of Certiorari, Travelers Cas.Sur. Co. of Am. v. Pac. Gas & Elec. Co., 127 S. Ct.
1199 (2007), (No. 05-1429), 2006 WL 1272597, atT® petition cites the following circuit court essto
show a split with the Ninth Circuit: Cadle Co. v. Maez (n re Martinez), 416 F.3d 1286 (11th Cir. 2005);
Three Sisters Partners LLC v. Hardémre Shangra-La, Inc.), 167 F.3d 843 (4th Cir. 1999ji0it v. Ritter
(In re Alport), 144 F.3d 1163 (8th Cir. 1998); DavidsonDavidson In re Davidson), 947 F.2d 1294 (5th
Cir. 1991); Transouth Fin. Corp. of Fla. v. John@8il F.2d 1505 (11th Cir. 1991); Jordan v. Se'l Bank
(In re Jordan), 927 F.2d 221 (5th Cir. 1991); Martin vnBa&f Germantownl( re Martin), 761 F.2d 1163
(6th Cir. 1985); Worthen Bank & Trust Co., N.A.Morris (In re Morris), 602 F.2d 826 (8th Cir. 1979).
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case under the Bankruptcy Code. One involved gtehaxlll case and was
decided under the old Bankruptcy Al. The other six all involved whether
attorneys' fees could be awarded against a deasog personal liability of the
debtor, in a nondischargeability action. The direplit over the Fobian rule was
with regard to that issue.

It would seem unusual for the Supreme Court to tgcantiorari to resolve a
circuit split in a case that might not have beenidkd differently by the circuits
that were split. However, on July 26, 2006, thg dfter the last brief was filed on
Travelers' Petition for Certioral?! the Sixth Circuit issued a decision that created a
true circuit split,Official Comm. of Unsecured Creditors v. Dow Comiborp. (In
re Dow Corning Corp.'? Ironically, the Sixth CircuitsDow Corning decision
both created a true circuit split on the issu@iavelersand showed that there was
not previously a true split on that issue. Thettsircuit in Dow Corningstated
that its prior decision allowing recovery of posttiion fees in nondischargeability
actions'?® one of the nondischargeability cases cited by dlers for the existence
of a circuit split:** did not govern whether post-petition fees wouldabbewable as
claims in the bankruptcy case: its prior decisioasw'a case concerning a
dischargeability action against the debtor, as epgdo a claim against the general
assets of the estate, and as such, involve[d] ainelgndifferent set of policy
considerations’® Thus even a circuit that issued one of the nohdismability
decisions cited by Travelers did not think suchislens were apposite to the issue
that was before the Supreme CourtTiravelers The existence of a split in the
nondischargeability cases thus was not the samespht over allowance of claims.
Nevertheless, the Sixth Circuit iDow Corningdid reject the Fobian rule with
regard to allowance of post-petition fees on unsstelaims. That created a true
circuit split and probably influenced the Supremeuf to grant certiorari, even
though the most the Sixth Circuit would say in #rel was that its decision was
"arguably in tension with the Ninth Circuit?®

There would have been a similar difficulty with gt of certiorari irDeRoche
on the basis of a circuit splitDeRocheinvolved neither a nondischargeability
action nor an issue of allowance of claims. Thus hot clear that a direct circuit
split could have been demonstrated on the fadBe®focheeither.

Turning to the merits, the Supreme Court noted thatAmerican Rule was
subject to an exception where an "enforceable aotitprovided for recovery of
attorneys' fees. The Court cited its 1928 decisiorsecurity Mortgage Co. v.

120 Seeln re Morris, 602 F.2d at 827.

121 SeeReply Brief, Travelers Cas. & Sur. Co. of Am. \ad®Gas & Elec. Co., 127 S. Ct. 1199 (2007),
(No. 05-1429), 2006 WL 2091677 (arguing that ceatioshould be granted, and showing that it waedfil
on July 25, 2006).

122 456 F.3d 668 (6th Cir. 200&)ert. denied127 S. Ct. 1874 (2007).

123 Martin v. Bank of Germantownr( re Martin), 761 F.2d 1163 (6th Cir. 1985).

124 See supraote 119.

2511 re Dow Corning 456 F.3d at 684.

12%1d. at 686.
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Powers? for the proposition that there is nothing spealabut attorneys' fees that
would prevent them from being allowed like othebidein bankruptcy. And under
the Code "it remains true that an otherwise enfisteecontract allocating attorney's
fees (i.e., one that is enforceable under subswnthonbankruptcy law) is
allowable in bankruptcy except where the Bankrugogle provides otherwisé?®
The issue before the Court was simply "whether Blaekruptcy Code disallows
contract-based claims for attorney's fees baseglysoh the fact that the fees at
issue were incurred litigating issues of bankrugtay."* The Court's answer: A
clear "no.**

The Court explained that a claim that is filed wile allowed, absent
objection’® "[W]here a party in interest objects, the [bankaypcourt 'shall allow'
the claim 'except to the extent that' the claimliogpes any of the nine exceptions
enumerated in § 502(b}*

The Court's brief quotations from section 502(bysamble omitted language
that is key to resolution of thdnited Merchantdssue. Consider the relevant text
of the preamble:

[T]he court ... shall determine the amount of sudkinal... as of
the date of the filing of the petition, and shdlba such claim in
such amount, except to the extent that . . . .

The Court's quote omitted the references to detetion of the amount of the
claim "as of the date of the filing of the petitjpand to allowance of the claim only
"in such amount." No issue had properly been raissfdre the Court concerning
those references; the only issue before the Coastwhether Travelers' claim was
properly disallowed "based solely on the fact tiet fees at issue were incurred
litigating issues of bankruptcy law*® Thus the question whether post-petition fees
might not be allowable because they are not patti@ftlaim "as of the date of the
filing of the petition" was not before the CourAs the Court noted, application of
the Fobian rule—uvalidity of which was before theu@e—-did not turn on that
guestion; the Fobian rule did not generally disalidaims for fees just because
they were incurred post-petitid#

Having limited its consideration to the exceptiamsection 502(b)(1)-(9), the
Court proceeded to show that only section 502(bj¢lld possibly be relevant to

127978 U.S. 149, 154 (1928) ("The character of thigation to pay attorney's fees presents no ohstacl
enforcing it in bankruptcy.").

128 Travelers Cas. & Sur. Co. of Am. v. Pac. Gas &cEl@o., 127 S. Ct. 1199, 1203-04 (2007) (citing
COLLIER ON BANKRUPTCY, supranote 16).

1291, at 1204.

130

Id.

131| .

13214, (quoting 11 U.S.C. § 502(b) (2006)).

3314, at 1204, 1207.

134 See idat 1207 n.4cf. Weintraub supranote 21, at 63 (“The Court's failure to discusswen note the
lead-in language of Bankruptcy Code section 508&(plzzling.").
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the allowability of Travelers' claim. "Thus, Traees' claim must be allowed under
§ 502(b) unless it is unenforceable within the nieguof § 502(b)(1).**

In the next section of its opinion the Court expéal section 502(b)(1): "This
provision is most naturally understood to provilatt with limited exceptions, any
defense to a claim that is available outside of baekruptcy context is also
available in bankruptcy*®* The Court did not mean that there were some (thoug
limited) exceptions to use of defenses that wowddehbeen available outside of
bankruptcy:*” but instead that there were some (though limitédumstances in
which grounds for disallowance that were not defenswvailable outside of
bankruptcy might be available in bankruptcy for gmges of section 502(b)(1).
Thus, if another provision of the Bankruptcy Codevided a basis for not allowing
a claim, the claim could be disallowed under secti62(b)(1):*

The Court supported this interpretation of secé0@(b)(1) by quoting from its
2000 decision irRaleigh v. Ill. Dep't of Reven/d& which itself quoted the Court's
much-cited 1979 decision Butner v. United State'§°

Indeed, we have long recognized that the "badgiertd rule' in
bankruptcy is that state law governs the substasfcelaims,
Congress having 'generally left the determinatibproperty rights
in the assets of a bankrupt's estate to state' laacordingly, when
the Bankruptcy Code uses the word "claim"—which @uale itself
defines as a "right to payment,” 11 U.S.C. 8§ 1QKpB)it is

15 Travelers 127 S. Ct. at 1204.

13614, (citing COLLIER ON BANKRUPTCY, supranote 16, at 1 502.03[2][b]).

13" There are cases involving section 506(b), rathan tsection 502(b), holding that defenses available
outside of bankruptcy are unavailable in bankrupBse, e.g.Unsecured Creditors’' Comm. 82-00261C-11A
v. Walter E. Heller & Co. S.E., Incln(re K.H. Stephenson Supply Co.), 768 F.2d 580, 585 Cit. 1985).
The author is not aware of any such cases undéoses02(b). The section of Collier on Bankruptey t
which the Court cited, T 502.03[2][b], states thghe effect of section 502(b)(1) is to make asmhlk to the
trusteeany defense to a claim that might have been availablihe debtor." OLLIER ON BANKRUPTCY,
supra note 16, at 1 502.03[2][b] (emphasis added). $b adtates that "[t]he types of defenses that are
available to the debtor absent bankruptcy are topemous and varied to summarize or adequatelyifgent
The trustee can assert any of these defenkkdt'does cite cases (in its footnote 15) that altbe trustee
in bankruptcy, in objecting to a claim, to go behajudgment in a way that a debtor outside of hawtky
could not.

1%8 Note that the Court rejected the Fobian rule barkruptcy law basis for disallowing claims prebise
because it lacked textual support in the Bankrutogle.SeeTravelers 127 S. Ct. at 1206.

139530 U.S. 15 (2000).

140440 U.S. 48 (1979Butnerdeals with property interests rather than claiwisich are property of the
claim holderbut do not ordinarily represent interests in tlebtor'sproperty, absent a lien, at least under
nonbankruptcy lanSeeGrupo Mexicano de Desarrollo S.A. v. Alliance Bongh#, Inc., 527 U.S. 308, 319
(1999); Citizens Bank of Md. v. Strumpf, 516 U.S, 28 (1995) (holding that bank's refusal to paytdeb
owed to its depositor was not taking of propergnirdepositor's bankruptcy estate or exercise ofrabn
over any such property). Nevertheless, the bankyulpivs rely heavily on state law with regard taiwis,
similarly to the way they do with regard to propgeriterests. Note, however, that the Code provgtesater
protection for property interests than for claimsie to Fifth Amendment concerns, and perhaps other
concernsSee, e.gDewsnup v. Timm, 502 U.S. 410, 418-19 (1992).
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usually referring to a right to payment recognizedder state
law.***

After quoting Butner again, the Court cited and quot&hnston Bondholders
Protective Committee v. Greéff "What claims of creditors are valid and
subsisting obligations against the bankrupt attitme a petition in bankruptcy is
filed is a question which, in the absence of oJergufederal law, is to be
determined by reference to state la#."

The Court then concluded that disallowance of Tierge claim under the
Fobian rule was improper. The Ninth Circuit had nelied on any applicable
nonbankruptcy law to justify the disallowance; §npid it conclude that Travelers'
claim was rendered unenforceable by any provisibthe Bankruptcy Code-*
The Court noted that the Fobian rule did not préelallowance of post-petition
attorneys' fees generally when permitted by state but only fees incurred with
respect to bankruptcy law issues. Such a rule—hef Ninth Circuit's "own
creation"—was not supported by the text of the Bapicy Code, nor was it even
supported by the cases citedRobian'* "The absence of textual support is fatal
for the Fobian rule."**® The Court noted that no reason had been giverwtbald
overcome the presumption that a claim enforceabteustate law is allowable in
bankruptcy.

Section 502(b)(4) disallows certain attorneys' febe absence of a provision
disallowing attorneys' fees for litigation of bankicy issues suggested, according
to the Court, that "the Code does not categoricdisallow them.**’ Congress
certainly could have provided for such disallowgnbat it did not. Congress
"clearly and expressly" provides for exceptionsh Code when it intends to make
an exception; but "the Code says nothing aboutaunsd claims for contractual
attorney's fees incurred while litigating issuedahkruptcy law 8

1 Travelers 127 S. Ct. at 1205.
142329 U.S. 156, 161 (1946).

43 Travelers 127 S. Ct. at 1205.
144

145 Id:

%1d. at 1206.

147 |d

18 1d. (quoting FCC v. NextWave Personal Communicatioms, 1537 U.S. 293 (2003)). The Court's
invocation of the "clearly and expressly" rule pably was a rhetorical flourish designed to showGloert's
displeasure with the Ninth Circuit's failure toeattl to the Code's text. If an argument based aason
of the Code had properly been before the Court—gaoraent that a provision of the Code does call for
disallowance of claims like Travelers'—then it idikely that the Court would have applied the "chga@and
expressly"” rule. The Court's point is that when @ess sees a need to create an exception to siproaf
the Code to protect concerns such as regulatohyostyt, Congress does so "clearly and expressihég T
FCC asked the Court to read section 525(a) in athatythe Court thought unreasonable, in orderdtept
its regulatory authority and the effectivenesst®fauction procesS§eeNextWave537 U.S. at 301-02, 304.
Reading the Code as the FCC asked, would, on thet'€oiew, have created a nontextual excepticingo
Code. When two Code provisions must be harmonitente is generally no basis for saying that ortbes
rule and the other is the exception. We could htpg both sections would "clearly and expressly"
communicate their meaning, and that those meanirggdd be consistent. But if we are left unsure@s t
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PG&E did not attempt to defend the Fobian rdfdnstead, PG&E argued that
section 506(b) required disallowance of Travelgest-petition fee$® That
argument—addressing tHénited Merchantsissué®>*—was not made below, nor
was it raised in PG&E's opposition to the petitfon certiorari'®? The Fobian rule
was "analytically distinct from, and fundamentadyodds" with the section 506(b)
argument (even though both might lead to the samaltrin the case before the
Court) because the Fobian rule would permit alloseaaf some post-petition fees
on unsecured claims, but the section 506(b) argtimenld not>* PG&E was the
beneficiary of a ruling below based on the Fobise and now sought to defend the
judgment on a different theory; its section 506@gument was not "fairly
included" within a grant of certiorari limited tesolution of a circuit split over the
Fobian rule. The Court held that PG&E had "faiteddentify any circumstances
that would warrant an exception” to the usual ridat the Court "do[es] not
consider claims that were neither raised nor agecebelow .

The Court's conclusion provides a crucial clartiima It would be possible to
argue that the opinion to this point had limited #rguments that could be made on
remand or in a later case against allowance oféleas’ claims or, in other cases,
similar claims. The Court had stated that "Tranglelaim must be allowed under §
502(b) unless it is unenforceable within the megrof § 502(b)(1),’° and that
"[tlhe absence of an analogous provision [analogowsection 502(b)(4)] excluding
the category of fees covered by the Fobian rukike suggests that the Code does
not categorically disallow them>® Did the Court mean that only section 502(b)(1)
arguments could be considered in the future? Dideian that at least some post-
petition fees incurred by unsecured claim holdexs to be allowed? (Or that the
Code "suggests" that at least some such fees shweuklllowed?) The answer is
"no." Because the Court refused to consider argtsnem any issue other than the
validity of the Fobian rule, it had decided nothibgt that the Fobian rule was
invalid:

Accordingly, we express no opinion with regard tdether,
following the demise of the Fobian rule, other pijries of
bankruptcy law might provide an independent bamisifsallowing
Travelers' claim for attorney's fees. We conclady that the

what they mean or as to how to harmonize themetiseno particular reason to prioritize one prauisbver
another by categorizing one as the rule and ther @th the supposed exception.

“STravelers 127 S. Ct. at 1207.

150 |d

51 See supraext accompanying note 21.

152 Travelers 127 S. Ct. at 1207.

%31, at 1207, 1207 n.4.

154 |d. at 1207. For similar reasons the Court also refuseconsider PG&E's arguments that Travelers'
fees were not incurred for necessary services ladthe indemnity agreement did not allow recovefry
such feesld. at 1207 n.5.

%514, at 1204.

1581d. at 1206.
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Court of Appeals erred in disallowing that clainsed on the fact
that the fees at issue were incurred litigatingieéssof bankruptcy
law.*>

Thus the Court did not foreclose any argumentspaddent of the Fobian rule for
disallowance of post-petition fees incurred by wased claim holders.

C. The Fobian Rule: A Brief Eulogy

The next part of this article, Part 1V, considensde independent arguments
First, though, something should be said on belati®spirit of the Fobian rule, by
way of eulogy. The rule's origins were obscures tAe Supreme Court noted,
Fobian itself did not seem firmly grounded in thhepcase law. It had no support
from the text of the Code—other than the argumearhfthe negative, that the Code
did not expressly and specifically authorize recypvef fees for litigation of
bankruptcy issues. Why was it created, and why itidapproach achieve a
substantial measure of acceptance, including aslopty published court of appeals
decisions from two other circuits, and by varioesidions of other court§®

Perhaps it was seen as providing at least someunseakprotection against the
consequences of deciding thénited Merchantsissue wholesale in favor of
allowance of post-petition fees. Or perhaps itseap flowed from a concern that
bankruptcy policy would be undermined, and accesshée federal bankruptcy
process inhibited, if fees for litigating bankrupissues were allowed, especially if
fees for litigating nondischargeability complairtsuld be imposed as a personal
liability on debtors. Fees for litigation of stalewv matters could of course be
awarded in state court litigation; allowing (or ioging) such fees for litigation of
state law issues in bankruptcy courts would simplicate the nonbankruptcy
result, and would not deter participation in thalkraptcy process. But allowance
(and especially imposition) of fees for litigatiafi bankruptcy law issues would
create a new potential for fee recovery, not ab&laoutside of bankruptcy.
Perhaps then the Fobian rule was an attempt tosfamu the allowance (or
imposition) of fees that would have the greategpant on access to the federal
bankruptcy courts.

Those concerns do not rise to the level that wqudtify preemption of state
law in the context of the allowance of claim3put it is possible that they may rise
to that level in the context of the imposition afrponal liability, especially on
debtors in nondischargeability litigation. DeRoche did not involve

5714, at 1207-08.

1% seeBankBoston, N.A. v. Sokolowskin( re Sokolowski), 205 F.3d 532, 535 (2d Cir. 2000);re
Sheridan, 105 F.3d 1164, 1167 (7th Cir. 1997) figlsame approach but not citing any Ninth Circages);
see alsoAgassi v. Planet Hollywood Int'l, Inc., 269 B.R.34%653 (D. Del. 2001)in re S.S., 271 B.R. 240,
245 (Bankr. D.N.J. 2002). The Fobian rule was gwasaged in 1981 by the bankruptcy court's decision
United Merchantswhich was reversed by the Second Circs@e674 F.2d 134, 139 (2d Cir. 1982).

1% This issue will be discussed in a later article.
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nondischargeability litigation, but it did involtke potential imposition of personal
liability (on the State of Arizona, in that case} fees'® Thus the argument for the
Fobian rule, or something like it, was actuallyosger in DeRochethan in
Travelers It still, though, was not strong enough, as Villély be determined on
the remand to the Ninth Circuit. What could makstiong enough is an argument
from the text of the Code (and with apologies tmeamembers of the Court) the
legislative history, showing that in a particulantext the imposition of fees would
undermine achievement of the bankruptcy law's paepo There is relevant text
and legislative history with regard to nondischaltgjity actions®® Whether they
make the case for preemption persuasive will beudised in a later article.

With the Fobian rule's eulogy delivered, this detidurns to theUnited
Merchantsissue.

ll. ALLOWABILITY OF POST-PETITION FEES ONUNSECUREDCLAIMS : THE UNITED
MERCHANTY SSUE®2

When read together, sections 502(b), 506(a), adbdMave a plain meaning
that precludes the allowance of post-petition attgs' fees on unsecured claitfis.
The explanation of why that is the case is not tshiont the meaning that is
determined from the explanation is still quite plaiSection IV.C. below gives that
explanation. To some readers, it may seem so c¢hedr it will be hard to
understand why there has been such a controversy.

Section IV.B. below explains a misunderstandingseftion 506(b) that may
have prevented courts from seeing what otherwisgldveeem clear. In addition,
the allowability of contingent claims allows an angent to be made that the
apparent plain meaning of sections 502(b), 50&(aj, 506(b) is in conflict with
other provisions of the Code.

Section IV.A. discusses the conventional argumantsthe authorities dealing
with the controversy, other thamavelersandDeRocheand apart from the Fobian
rule.

A. The Controversy

1. The Case Authority, and the "Majority" PositiBejecting Post-Petition Fees on
Unsecured Claims

Even apart from the now-abrogated Fobian rule,ethes been substantial
controversy over th&nited Merchantissue—whether an unsecured claim holder

10 5ee supraext accompanying note 23-24.

161 See supraext accompanying notes 26—27.

12 5ee suprdext at note 21.

183 This plain meaning argument may not prevent ardat from including post-petition collateral legal
expenses in an unsecured claBee supranote 11jnfra text accompanying note 233.
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who incurs post-petition attorneys' fees in conioectvith its claim, and who has a
basis for recovering the fees by contract or statmtotherwise—may have the fees
added to its allowed unsecured claim in a bankyup&se® Unsecured claim
holders seeking to do so face an immediate andtidguohallenge: Bankruptcy
Code section 502(b) requires that the allowed amotia claim be determined as
of the date of the filing of the bankruptcy petitjoand as of that date the post-
petition fees had not yet been incurred. In addijtthe Code specifically allows
such fees to be added to the secured claims osewared creditors, but does not
specifically authorize their addition to unsecucéims.

Nevertheless, some courts—particularly where tHatateis solverif>—have
allowed post-petition fees to be added to unseculaiths®® Some of the cases
involve claims for indemnity” under which an award of attorneys' fees may be

164 SeeSCARBERRY, KLEE, NEWTON & NICKLES, supranotel6,at 78 n.24.

18% SeeUPS Capital Bus. Credit v. Gencarelt fe Gencarelli), 501 F.3d 1, 6-7 (1st Cir. 2007) @t
2007); Official Comm. of Unsecured Creditors v. D@arning Corp. Iff re Dow Corning Corp.), 456 F.3d
668, 682 (6th Cir. 2006) (finding arguments agaiabwance of post-petition fees persuasive but for
solvency of debtor)in re Fast, 318 B.R. 183, 194 n.9 (Bankr. D. Colo. 20@lpwing post-petition fees
only because case "involve[d] a debtor who conceatsets and a persistent creditor who helpedsthéece
become solvent")in re New Power Co., 313 B.R. 496, 510 n.2 (Bankr. Nda. 2004) (concluding post-
petition fees and costs recoverable under nonbatdyrdaw could be added to unsecured claim, holding
creditor had right to certain post-petition cositaling $190 but not to attorneys' fees under apple
nonbankruptcy law, and noting "[e]ven if the Coceoincluded that unsecured creditors may not gegerall
seek payment of attorneys' fees as an unsecurigd, ¢kee Court would adopt ... an exception for sotven
debtors");In re Cont'l Airlines Corp., 110 B.R. 276, 281 (BanktDSTex. 1989) (allowing post-petition
fees as matter of policy where estate was solmngnalogy to entitlement to post-petition interesiere
estate is solvent); Liberty Nat'l Bank & Trust Go.George, 70 B.R. 312, 317 (W.D. Ky. 1987) (awagdi
post-petition fees in case involving solvent detitot under analysis that did not depend on soleruty
McDonald v. Lorenzo Bancshares, Intn (e Lorenzo Bancshares, Inc.), 122 B.R. 270, 273 (BaNkD.
Tex. 1991) (followingContinentaland Missionary Baptist cited below in note 167, and awarding post-
petition fees to be recovered ahead of sharehoidergent debtor turned out to be solvent befokentafees
into account)in re Carter, 220 B.R. 411, 418 (Bankr. D.N.M. 1998) Giwing solvent debtor and finding
Continental Airlinesanalysis persuasive, but limiting allowance of tgaetition fees to those incurred in
establishing validity and amount of claim, as omgub® those incurred in litigation over value obperty to
be distributed to creditor under plan).

166 SeeJoseph F. Sanson Inv. Co. v. 268 Lia. (e 268 Ltd.), 789 F.2d 674, 677 (9th Cir. 1988w
Power Co, 313 B.R. 496, 507 (Bankr. N.D. Ga. 2004);re Byrd, 192 B.R. 917, 919 (Bankr. E.D. Tenn.
1996);In re Indep. Am. Real Estate, Inc., 146 B.R. 546, 55énB. N.D. Tex 1992)in re Ladycliff Coll.,

46 B.R. 141, 143 (Bankr. S.D.N.Y 3ff'd, 56 B.R. 765 (S.D.N.Y. 1985)n re Ely, 28 B.R. 488, 491-92
(Bankr. E.D. Tenn. 1983)f. Homestead Partners, Ltd. v. Condor One, liht.ré Homestead Partners,
Ltd.), Inc., 200 B.R. 274, 277 n.2 (Bankr. N.D. G896) (stating in dictum: "The Court having founal
exception to the contrary within section 502(bg tbhall' language of the section would appeartoahd
that no such exception be inferred and that theuof post-petition fees be permitted on an unsst
basis."). See also cases cited above in note IéBelow in notes 167, 172, and 176. For a discossitn
re 268 Ltd, see the text below accompanying notes 194-98.

167 SeeWoburn Assocs. v. Kahnn( re Hemingway Transp., Inc.), 954 F.2d 1 (1st Cir. 299n re
Missionary Baptist Foundation of America, Inc., 2RB970 (Bankr. N.D. Tex 1982). This article udes t
term "indemnity" as Professor Robertson useslitisrarticle, cited above in note 11: "[T]he teimdemnity
is used in its modern sense denoting recompertbe iademnitee for exposure to liability, ratheauttin the
older and broader usage simply meaning compensat®obertson,supra note 11, at 536 (footnote
omitted).
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seen as "collateral legal expenses" (part of thegry damage awartfy rather than
as "instant suit cost®® subject to the American Rule. It is possible #isiwance
of post-petition fees in such cases has nothirdptaith the controversy presently
being discusset? In other cases, courts relied on the theory that right to
recover such fees is a kind of pre-petition corgirtgclaim under the Code that is
allowable once the contingency, the incurring @ tes, occur¥?! thus turning the
contingent claim into a fixed claiff?

The clear majority of the courts that have renddnettlings on theUnited
Merchantsissue under the Code, where the debtor is inshheve refused to
allow post-petition fees on unsecured claffisand that is often called the

18 5ee supranote 11jnfra text accompanying note 233.

189 See supranote 11jnfra text accompanying note 233.

19 3ee supraiote 11jnfra text accompanying note 233.

1 Even before the occurrence of the contingencyortimgent claim may be allowed in an estimated
amount, see section 502(c)(1), but that occurred respect to fees only in one of the cases re\dewethe
author, a case decided under the statutory schieatepteceded the Bankruptcy Co@ee infranote 172,
second paragraplsee also Missionary Baptjs4 B.R. at 971 (involving filing of estimated ¢omgent
claims but no claims allowance process until claimsl been amended to reflect actual amounts, after
contingent claims had become fixed claims).

172 See, e.g.ln re Byrd, 192 B.R. 917, 919 (Bankr. E.D. Tenn. 1996)re Keaton, 182 B.R. 203, 210
(Bankr. E.D. Tenn. 1995ff'd, 212 B.R. 587 (E.D. Tenn. 199%gcated as moptl45 F.3d 1331 (6th Cir.
1998) (unreported opinion referenced in table, 866244, text available on Westlaw) (dismissingespp
as moot, vacating district court decision, and mediveg with order for district court to vacate bambicy
court decision).Byrd and Keaton both rely heavily on United Merchs. & Mfrs, Inc. Equitable Life
Assurance Soc'y of the United Statés e United Merchs. & Mfrs., Inc.), 674 F.2d 134 (2d Cie82),
which was decided under the old Bankruptcy A®te supranote 21. At least one other reported case
allowed post-petition fees to be added to unsecclgths under the old Bankruptcy A&eeWorthen Bank
& Trust Co. v. Morris [n re Morris), 602 F.2d 826, 829 (8th Cir. 1978j; LeLaurin v. Frost Nat'l Bank of
San Antonio, 391 F.2d 687, 691 (5th Cir. 196@8)t. denied393 U.S. 979 (1968).

In LeLaurin, a bankruptcy referee, in a case governed bylthBankruptcy Act, had allowed an addition
of $25,000 in post-petition attorneys' fees tolthak's unsecured claim, which was the refereainatst of
the bank's anticipated reasonable attorneys' feesverable under an attorneys' fee claldeAfter the
bankruptcy distributions were complete, the bandl heceived no more than $2,930 on account of the
$25,000 increase in its unsecured claich. The bank paid its attorney only $2,500, leavingvith about
$430 of the amount received from the estate onuataaf the estimated feelsl. The bank sued the attorney
in state court seeking a declaration of the amowmd the attorneyld. at 690.The attorney then sued the
bank in federal court, claiming that he should bl ghe full $25,000ld. Holding that the award of $25,000
was not res judicata against the bank with regarthé amount of the fees, the Fifth Circuit affidnine
district court's decision to allow the state cdortletermine the amount of the fees, and to redh@ebank
to return to the estate any part of the $430 thatis not required, by the state court, to payhéodttorney.
Id. at 689, 692LelLaurinis some evidence of a practice of allowing podgitipa fees on unsecured claims,
but it does not appear that the issue of the peopdf such an allowance was before either theiclistourt
or the Fifth Circuit in the attorney's sueePride Cos. v. Johnsoim(re Pride Cos.), 285 B.R. 366, 371 n.2
(Bankr. N.D. Tex. 2002)n re Sakowitz, 110 B.R. 268, 274 (Bankr. S.D. Tex. 1989

1”8 SeeFinova Group, Inc. v. BNP Paribds ¢e Finova Group, Inc.), 304 B.R. 630, 638 (D. Del02)In
re Hedged Invs. Assocs., Inc., 293 B.R. 523, 527-R8 Colo. 2003) (affirming disallowance of
undersecured creditor's claim for post-petitionsfefinding reasoning irsakowitz"compelling,” but also
discussing and perhaps relying partially on Fobiale); In re Elec. Mach. Enters., 371 B.R. 549, 554
(Bankr. M.D. Fla. 2007) (deciding the issue postvelery; In re Miller, 344 B.R. 769, 771-73 (Bankr.
W.D.Va. 2006);In re Loewen Group, Int'l, Inc., 274 B.R. 427, 443—-44iRr. D. Del. 2004) (overruled on
other grounds)in re Oakwood Homes Corp., 449 F.3d 588 (3d Cae)t. denied127 S. Ct. 736 (2006
re Marietta Farms, Inc., No. 02-41044-11, 2004 WL 3B(® at *2-3 (Bankr. D. Kan. Nov. 15, 200#);re
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"majority position." The numbers are much more evermecisions involving
solvent debtors—most of which allowed fees onlydse of the solvent{f—are
counted. It is hard to know how to count all tlases from the Ninth Circuit—and
elsewher&>—that applied the Fobian rule, which allowed sorostipetition fees
and disallowed otherg®

2. The Conventional Arguments for the "Majority"drmn, with Commentary

Several of the decisions point out that most cothits take the "majority”
position do so in reliance on four argumerfsFirst, they argue that section
506(b)'s authorization only for oversecured craditto receive post-petition fees
should be interpreted as a denial of such fees mgeaured claims (whether
unsecured claims held by undersecured creditorsingecured claims held by
wholly unsecured creditors). Though this is naenfstated in connection with this
argument, the point potentially is more than justravocation of the oléxpressio
unius maxim Rather, it is similar to the point made by the @upe Court in
NextWaveand quoted by the Supreme CourfTimvelers There is a rule in the
Bankruptcy Code—in section 502(b)—that the allowadninount of a claim is to be
determined as of the petition date. That amountlevanot seem to include
attorneys' fees that have not yet been incurreaf éise petition date. If Congress
intended to make an exception to this rule, it wlobhve done so "clearly and
explicitly."*”® The Code does not provide "clearly and expliciflgt post-petition
fees to be allowed on unsecured claims; instegupitides explicitly only for post-

Kindred Healthcare, Inc., Nos. 99-3199 (MFW), 99-B3®1FW), 2003 WL 22000598, at *3 (Bankr. D.
Del. Aug. 18, 2003); Pride Cos. v. Johnsbtmrg Pride Cos.), 285 B.R. 366, 377 (Bankr. N.D. TeB02);
Chemical Bank v. First Trust of N.Y. Nat'l Ass'm (re Southeast Banking Corp.), 188 B.R. 452, 464
(Bankr. S.D. Fla. 1995)affd., 212 B.R. 682 (S.D. Fla. 1997) (holding bankruptmurt's rejection of
allowance of post-petition fees was corrent)y'd on other grounds and question certifi@$6 F.3d 1114
(11th Cir. 1998)jn re Woodmere Investors Ltd. P'ship, 178 B.R. 346, 385Bankr. S.D.N.Y. 1995)n re
Saunders, 130 B.R. 208, 213-14 (Bankr. W.D. Val1).98 re Sakowitz, 110 B.R. 268, 275 (Bankr. S.D.
Tex. 1989); Woerner v. Farmers Alliance Mut. Ins. @0 re Woerner), 19 B.R. 708, 713 (Bankr. D. Kan.
1982);cf. Adams v. Zimmerman, 73 F.3d 1164, 1177 (1st GR6) (determining post-petition fees are not
allowable on unsecured claims in bankruptcy, catioly FDIC bank insolvency context is analogous to
bankruptcy context, and therefore refusing to awasst-insolvency attorneys' fees against FDIC inkba
insolvency proceedings)n re Waterman, 248 B.R. 567, 573 (B.A.P. 8th Cir. 20(#ting, probably in
dictum, that post-petition fees are not allowable)re Plymouth House Health Care Ctr., No. 03-19135,
2005 WL 2589201, at *5 (Bankr. E.D. Pa. Mar. 15, 20(stating, in dictum or perhaps as partratio
decidendithat post-petition fees are not allowable).

174 See supraote 165.

5 See supraote 158.

76 One court within the Ninth Circuit has come downthe "minority" side postravelers holding that
post-petition fees are allowable on unsecured das®e In reQmect, Inc., 368 B.R. 882, 888 (Bankr. N.D.
Cal. 2007).

' SeeElec. Mach. Enters371 B.R. at 550-52n re Pride Cos.285 B.R. at 372.

18 See supranote 148 and accompanying text.
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petition fees to be allowed on oversecured claifeaying a strong negative
impression with regard to allowance of post-petitiees on unsecured clairfis.

If this were a brief, that would be a good placestmp, but this is not a brief.
As noted above, the "clearly and explicitly" argurnia Travelersprobably was a
rhetorical flourish—perhaps a well-deserved wayasing the Ninth Circuit to task
for its inattention to the statutory text. Butites not seem to be an argument that
should be used in harmonizing Code secti6has will be seen, the proponents of
the "minority" position argue that section 502(B)iles out disallowance of claims
merely because they are contingent; that must nteab wholly contingent
claims—which by their nature have a zero amounthenpetition date—are not to
be disallowed simply because the contingency hayetooccurred. And allowing
them in every case at a zero amount would in factdbdisallow them. If post-
petition fees are within the category of contingelaims to be allowed at least in
some cases in the amount that turns out to be aftedpost-petition occurrence of
the contingency, then we may need to harmonizest#ations. Thus the first
argument does not seem to resolve the issue.

Second, courts that take the "majority" positioguar that the Supreme Court's
decision inUnited Savings Ass'n v. Timb&srequires disallowance of post-
petition fees, except in favor of oversecured ¢ozdi

In Timbers the Supreme Court held that section 506(b) pitshén

unsecured creditor from collecting postpetitionerest: "[s]ince

this provision [section 506(b) ] permits postpetitiinterest to be
paid only out of the 'security cushion,' the undewsed creditor,
who has no such cushion, falls within the genestd disallowing

postpetition interest.” 484 U.S. 365, 372—-73, 80&t. 626, 631,
98 L. Ed.2d 740 (1988). As section 506(b) cleanphibits an

unsecured creditor from recovering postpetitiorriest, and since
section 506(b) speaks identically to attorney'ssfes it does to
interest, some courts have concluded that the $er€ourt's

Timbersopinion by implication likewise prohibits the ramsy by

the unsecured creditor of postpetition attornegest?

This argument—stated by Judge JoneBride Companiess the typical argument
made in "majority” position cases rather than as dwn argument—has some
force; the parallelism between post-petition intesnd post-petition fees is striking
and will play a key role in the textual argumenteleped below. But their textual
treatment is not quite parallel, as Judge Jonesdnater in the opinion. There is a

9 For a similar argument, but one that, happilyha awuthor's view, does not rely on the “clearly and
explicitly” rule, sedn re Miller, 344 B.R. 769, 773 (Bankr. W.D.Va. 2006).

80 5ee supraote 148.

181484 U.S. 365 (1988).

82| re Pride Cos.285 B.R. at 373 (alterations in original).
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specific section that disallows post-petition ie&r section 502(b)(2), which
disallows "unmatured interest® No specific provision disallows post-petition
fees. And the Supreme CourtTiimbers when it noted, as quoted above, that there
is a "general rule disallowing postpetition intéfegave a citation that is omitted
from the indented quote: "See 11 U.S.C. § 502(B)f2)Apparently Judge Jones
omitted it from the citation because most of theajornity" position cases have not
understood how it potentially undermines their angat fromTimbers Apparently

he wanted to present the argument first and theh wih the potential problem
later in the opinion, which he dif but the force of the argument is substantially
weakened.

Third, courts taking the "majority" position argtieat section 502(b)'s mandate
to determine the amount of a claim "as of the ddtéhe filing of the petition,"
should be taken seriously, at face value. Podtigrettorneys' fees cannot be part
of what is owed on the petition date, before theyiacurred. This argument has
already been discussed above, in connection wélfitst argument. It has force,
especially given the structural feature that infermuch of the Code, the gulf
between the pre- and post-petition worlfsBut it could be in conflict with the
provisions of the Code that deal with contingeairok; that is discussed aboVé,
and discussed further in section IV.C. below.

The fourth, and typically final, argument made lbyajority" position courts is
a policy argument® Of course the Court iravelersdealt a resounding blow
against creation of bankruptcy rules untetheredex, but the majority position
policy argument does not stand alone; the firsteharguments (and the textual
argument develop in section IV.C. below) tetheoithe Code's text. Further, it is
tethered to basic purposes of the Code that cagldsned from its overall text.
Those policies then can be used to help harmohizeparts of the Code where a
potential conflict among Code provisions may creatiiguity. It is also important
to see that the bankruptcy laws are a system, @mydesigned to function for
purposes that are more or less clear. It is notyd possible for Congress, in
creating such a complex system, to avoid usinguagg that if taken in a wooden
and literal way—without concern for context, histoand the nature of the system
in which the words are to function—will undercubie purposes and make the
system dysfunctional. The Court dealt with onehspioblem inBFP v. Resolution
Trust Corp*® The Court considered the system in which the wanéisthe

183 5eel1 U.S.C. § 502(b)(2) (disallowing unmatured inéxen re Pride Cos.285 B.R. at 375. There is
an argument, however, that section 502(b)(2) waseacessary to the disallowance of post-petiticdarast
in general but rather just to disallowance of tliredkof post-petition interest called unamortizedgioal
issue discountSee infranote 54 and accompanying text.

18 United Sav. Ass'n of Tex. v. Timbers of Inwood égirAssocs., 484 U.S. 365, 373-74 (1988).

' See In re Pride Cos285 B.R. at 375.

% See suprdpart |1, text accompanying notes 33—79.

187 See suprdext following note 180.

18 5ee, e.gIn re Pride Cos.285 B.R. at 373-74.

189511 U.S. 531 (1994).
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fraudulent transfer section, section 548, wereutacfion, including the history of
the subject, and reached a sensible ré&ult.

There is an argument that the need to harmonizgorecs02(b), 506(a), and
506(b), on the one hand, with provisions of the €ddaling with contingent claims
on the other hand, could create an ambiguity inGbde's meaning, and open up a
possibility that the "minority” position would be acceptable interpretation of the
Code. There is in fact a textual argument, dewadoip section 1V.C. below, that
should be determinative in establishing the coness of the "majority” position.
Section IV.D. below establishes that the suppos=tirio harmonize provisions of
the Code does not create an ambiguity that wouldexmine the "majority"
position. But if there is ambiguity that cannohenwise be resolved, it certainly
would be proper to consider policy arguments. Ehaguments deal with policy
concerns that are embedded in many provisions @fGhde—concerns for the
"practical impact ... on the administration of a batcy case" and for equality of
treatment of creditors’

There typically are relatively few oversecured d@d in bankruptcy cases.
Under the "majority" position, post-petition fea® allowed only in favor of those
few creditors (out of the value of their own cadlatl as the Court iTimbers
pointed out)** Expand that, under the "minority" position, to reall the contract
creditors in every case, because attorneys' fesetaare so commd® and there
could be a serious problem of administration. déras reasonable to think that
Congress would have expected the system to bet@loleal with post-petition fee
applications from a few oversecured creditors, unlikely that Congress expected
it to have to deal with so many.

The equality concerns are equally real. The Codesdnot, on its face,
discriminate against tort claimants, except thaytare not likely to be oversecured
creditors entitled to post-petition interest anésfe Thus the Code on its face leaves
tort creditors on a level playing field with mosintract creditors. The minority

%0 |n fact (to continue with the fraudulent transfexample) a wooden, ahistorical, plain-meaning
interpretation of section 548 could lead to most ¢taims (and perhaps all nonrestitutionary clgiimsing
eliminated in bankruptcy. After all, if an insoledebtor receives less than reasonably equival@oievin
exchange for taking on an obligation, the obligati® voidable under section 548(a)(1)(B), and thahe
rule even for the involuntary incurring of an olalipn, see section 548(a) (applying to obligatiowsirred
"voluntarily or involuntarily"), which might well éscribe the obligation taken on when a negligeiviedr
runs over someone in a crosswalk. Only a sadistiedwould even arguably derive any value fromning
over the victim. But the Code of course contempldle allowance of tort claims, see sections 5Q7Q3)
524(g)—(h), and this wooden interpretation of tnegluage of section 548 would be unreasonable.

¥1n re Elec. Mach. Enters., Inc., 371 B.R. 549, 551-5f8aM.D. Fla. 2007)SeeHoward Delivery
Serv., Inc. v. Zurich Am. Ins. Co., 126 S. Ct. 21@409, 2117 (2006) (noting, in both majority and
dissenting opinions, Bankruptcy Code's policy afiaiy of distribution among creditors, at leastcarding
to dissent, among similarly situated creditors).

2 United Sav. Ass'n of Tex. v. Timbers of Inwood €girAssocs., 484 U.S. 365, 374 (1988).

193 Such clauses would quickly be expanded to covakroptcy litigation, to the extent their language
may not at presen§eeBrief in Support of Respondent fémici CuriaeProfessors Richard Aaron, Jagdeep
S. Bhandari, Susan Block-Lieb, Ralph Brubaker, Br@hemerinsky, S. Elizabeth Gibson, Kenneth N.
Klee, Robert M. Lawless, Nancy B. Rapoport & EttiaMy, Travelers Cas. & Sur. Co. of Am. v. Pac. Gas &
Elec. Co., 127 S. Ct. 1199 (2007), (No. 05-1420p62WL 3805866, at *18-19.
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position, if accepted, would put tort creditors daothers without attorneys' fee
clauses) at a real disadvantage, especially inscasghich there are substantial
assets available to provide value for unsecurednclaolders. The contract
creditors who have attorneys' fee clauses couleinebursed for a substantial part
of their cost of participating in the case, but toreditors would not (unless their
claims arose under a statute that provided brdadliees).

As noted, sections C and D of this Part IV showt thare is no ambiguity that
would require resort to policy arguments in ordestipport the "majority” position.
In any event, there must be ambiguity for th@nority" position to be plausible.
As section IV explains, only a misunderstandingse€tion 506(b) (or an overly
aggressive reading of the Code's contingent claiavigions that would render
them inconsistent with more specific Code provisiatealing with post-petition
fees) could create the needed ambiguity. Thussihportant to identify the section
506(b) misunderstanding, in hopes of clearing it up

B. The Section 506(b) Misunderstanding: ResolvingQaandary Caused by
Acceptance of the "Minority" Position, and CreatiagFederal Reasonableness
Standard for Pre-Petition Fees

The misunderstanding is to the effect that sedi@®(b) has nothing to do with
allowing any claim; supposedly only section 502@pvides for allowance. A
careful reading of the text of sections 502(b), (&)6and 506(b) will act as a
powerful corrective; and section IV.C. below shdWat in fact it is section 506(b),
not 502(b), that allows post-petition fees, whéreytare allowed (along with post-
petition interest, costs and charges). But thaindsrstanding suggests that section
506(b) merely classifies post-petition fees as mmtuto the extent they are
reasonable (assuming there is sufficient collateale and that the fees are
"provided for under the agreement or State statotker which" the creditor's claim
arose).

Under such an approach, section 506(b) can semnblelauty with respect to
fees claimed by a secured creditor. First, itaassify post-petition fees as secured
(or not). Second, it can be used to police theaeableness gdre-petitionfees, by
classifying them as unsecured to the extent theyegoverable under state law but
unreasonable in the view of the court, unddederal standard. This attempt to
create a vehicle for reviewing the reasonablenepsespetition fees under a federal
standard makes section 506(b) incoherent. Thatnweags designed function, and
its text must be ignored in order to press it i@t service.

The problem begins with the Ninth Circuit's 198@€id®n inJoseph F. Sanson
Inv. Co. v. 268 Ltd(In re 268 Ltd),'** an early "minority" position case. An
involuntary bankruptcy petition was filed againke towner of real property; the
owner then defaulted on the mortgage (technicatleed of trust), and the property
was sold for $1 million more than the amount of thertgage. The mortgage

194789 F.2d 674 (9th Cir. 1986).
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provided that the mortgage holder would be entitedttorneys' fees of 5% of the
balance owing, which was almost $200,000. The gaget holder sought that
amount in post-petition attorneys' fees under sect06(b), but the bankruptcy
court determined that a reasonable fee was only0O$20 and thus allowed the
mortgage holder's secured claim to be supplememyednly that amount. The
district court affirmed, as did the Ninth Circuitplding that reasonableness was to
be determined under federal law, not state law. atTiolding probably was
correct!® but in a curious foreshadowing of its ill-fated919obian decision, the
court stated that "when Congress intended state dtamdards to apply in
bankruptcy it did so explicitly'®®

The Ninth Circuit then held that the portion of tpest-petition fees that had
been determined to be unreasonable would be allewaduler section 502(b) as an
unsecured claim. The court noted that "[w]hen rdigerally, subsection (b)
arguably limits the fees available to the overseducreditor. When read in
conjunction with 8 506(a), however, it may be ustieod to define the portion of
the fees which shall be afforded secured status adbpt the latter reading"
Thus the court assigned section 506(b) a functdmer than adhering to its text.

The circuit court assumed, with little analysisattunsecured claim holders
could add post-petition fees to their claims, ifpited by state law. The circuit
court then argued that "to bar [the oversecuredittnd from seeking the balance of
its fees as an unsecured claim would make it woffsin bankruptcy than it would
have been if its claim were unsecuréd. The problem was circular and of the
court's own making. By assuming the correctnegbief'minority” position on the
United Merchantsssue with regard to unsecured claims, the cdadegl itself in a
guandary. If section 506(b) and not section 50&llwed fees to oversecured
creditors, then the oversecured creditor couldh@oe the unreasonable portion of
its fees (after a determination of reasonablenedena federal standard) allowed as
an unsecured claim under section 502(b). But, wurtde "minority” position,
holders of unsecured claims could have post-patifi@s allowed so long as they
were permitted by state law, even if they would éhddeen unreasonable under a
federal standard, because the applicable law useldion 502(b) would be state,
not federal, law.

To get out of this quandary and satisfy its serfspisiice, the court ignored
what it recognized to be the apparent meaningefdht of section 506(b). Had the
court taken the "majority" position, there wouldveabeen no need to ignore the
meaning of the text of section 506(b). Oversecwestlitors would have been
entitled only to reasonable post-petition fees @und federal standard), and

195 SeeFirst W. Bank & Trust v. Drewesn( re Schriock Constr., Inc.), 104 F.3d 200, 202 (8thXSi97).

%1 re 268 Ltd, 789 F.2d at 677.

971d. at 678.

198 1d. Consider also the Supreme Court's rejectiofiinbersof a similar argument; the Court noted that
if the holder of a secured claim were not treateevall under the Code as the holder of an unseaieémui,
the secured claimant could always waive the Bge484 U.S. 365, 379 (1988).
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unsecured creditors would not have been entitleanio post-petition fees. There
would have been no quandary.

The next step in the misunderstanding was take20@1 by the en banc
Eleventh Circuit inWelzel v. Advocates Realty Invs., L& re Welze).**® In
Welze] the court held that the section 506(b) federasomableness standard
governed not only post-petition attorneys' feed,disopre-petitionattorneys' fees
to the extent included in a secured claim. Thesgatition attorneys' fees that were
unreasonable under a federal standard would be tddnimom being part of the
secured claim to being part of the unsecured claim.

Note that pre-petition fees should be part of tmant of the creditor's claim
as of the date of the filing of the petition. Thiley should be allowed under
section 502(b) (absent a basis in section 502(b)dfsallowing them) and then
become part of the creditor's allowed secured claimder section 506(a) to the
extent there is sufficient collateral value. Saetb02(b)(4) disallows unreasonable
fees for services of the debtor's insiders or thetal's attorneys, but it does not
generally disallow fees on a federal reasonabless®dard. Thus it seems that
debts for pre-petition fees not covered by sechio(b)(4) should be allowable to
the extent enforceable under state f8vand nothing in section 506(a) would
prevent the debts from being considered part ofatleved secured claim. Thus
the result inWelzelinappropriately extends a federal rule into aradedt to state
law by the Code.

It is true that section 506(b) does not explicidlgscribe the fees, costs, and
charges with which it deals ase-petitionfees, costs, and charges, but the same is
true of interest allowable under section 506(bplEit reference was unnecessary,
because pre-petition interest, fees, costs, antyekanforceable under applicable
(usually state) law would already be included ia #ilowed secured claim pursuant
to sections 502(b) and 506(a); thus they wouldhaste to be added under section
506(b). In any event, nothing in the text of saetb06(b), or in the relationship
among sections 502(b), 506(a), and 506(b), suggestsection 506(b) can operate
somehow to demote allowed secured claims, once hiagg been allowed under
sections 502(b) and 506(a).

The court's analysis is in fact very brief for s@himportant en banc decision.
It is apparent that the court thought federal agbtsof the reasonableness of
attorneys' fees was necessary. The court lost efghe primacy of state law with
regard to allowance of pre-petition claims; it eeticdhe unfortunate statement from
the Ninth Circuit's268 Ltd.decision by stating, "when Congress intended tates
law to control in the bankruptcy context, it saisith candor.®* The Travelers
Court would likely think the Eleventh Circuit gataxactly backwards.

At least three of the four key cases relied uporthey court inWelzeldo not
support its result.268 Ltd.involved post-petition fees and did not even liat

199275 F.3d 1308 (11th Cir. 2001) (en banc).
0 geeTravelers Cas. & Sur. Co. of Am. v. Pac. Gas &Eo., 127 S. Ct. 1199, 1206 (2007).
D\Welze) 275 F.3d at 1315.
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pre-petition secured fees would be subject to @e&0D6(b)'s federal reasonableness
requirement. The same is truefofst W. Bank & Trust v. Drewegn re Schriock
Constr., Inc),>® and Unsecured Creditors' Comm. 82-00261C-11A v. Waker
Heller & Co. S.E., Inc(In re K.H. Stephenson Supply ¢:&° The fourth case,
Blackburn-Bliss Trust v. Hudson Shipbuilders, Ifo re Hudson Shipbuilders,
Inc),?®* may have involved pre-petition fees; the rightle percentage attorneys'
fees (15%) vested pre-petition according to the tgage document, but the
attorneys' services apparently were performed petton. The court did not
discuss whether the fees were considered to bpgiien or post-petition, but just
applied section 506(b) to set them at a reasorafleunt. Further, the court in
Hudsonnoted that the same result would be reached wstdéz law’®™ Thus the
court in Welzeldid not seem to be on strong ground when it stétat "[s]juch
consistent conclusions among the circuits indictias our statutory interpretation
of 11 U.S.C. § 506(b) does not stray from the m&tkThat was true with respect
to application of a federal reasonableness standadker section 506(b), but
definitely not true with respect to application séction 506(b) to pre-petition
attorneys' fees.

The final circuit court misunderstanding of secti®@6(b) is found iNUPS
Capital Business Credit v. Gencardllh re Gencarell).?’ Gencarelli"concern[ed]

a commercial lender's right to receive a bargailoegdrepayment penalty from a
solvent debtor?®® The prepayment penalty was triggered during theptr 11
case, when sale of assets yielded enough moneyayo cpeditors, including
oversecured creditor UPS Capital, in full. Substdrfunds were left over for
Gencarelli, but UPS Capital demanded a $200,00pagraent penalty, which was
enforceable under state law. The First Circuiatied the prepayment penalty as a
fee for purposes of section 506(b). The court hiedd any part of the prepayment
penalty that was unreasonable would have to be ipa&hy event, because UPS
Capital would be entitled to an unsecured claimth@ unreasonable part, which
would be paid out of the surplus from the sale.e Hourt was convinced that
unsecured claim holders would be entitled to recgest-petition fees in such a
case involving a solvent debtor, and thought it Madefy common sense to deny
an oversecured creditor the same right.

The court could have achieved that result by adgptthe "minority” position,
by noting that section 506(b) allowed a claim foreasonable prepayment fee as
part of UPS Capital's secured claim to the extéhe collateral's value, and then
by treating the remainder as a claim allowable uséetion 502(b) in full because
it was enforceable under state law. That wouldehlbgen incorrect, because the

202104 F.3d 200 (8th Cir.1997).
203768 F.2d 580 (4th Cir.1985).
204794 F.2d 1051 (5th Cir.1986).
2514, at 1059 n.7.

2\\elze) 275 F.3d at 1315.

27501 F.3d 1 (1st Cir. 2007).
2814,
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"minority" position is incorrect, and it would havénvolved an implicit
misunderstanding of section 506(b). But it woutd have done the violence to the
Code’'s text and to the relationships among sect0agb), 506(a), and 506(b) that
the analysis set forth by the court did.

Remarkably, in light of the division of the casestbeUnited Merchantsssue,
the court stated that "[tlhere is universal agreg@ntbat whereas section 506
furnishes a series of useful rules for determimithgether and to what extent a claim
is secured (and, therefore, entitled to priorify)does not answer the materially
different question of whether the claim itself slibbe allowed or disallowed®
That is simply incorrect. The cases that take"thajority" position hold that if
section 506 does not allow post-petition fees, tivery are not allowed. Of course
in a sense even the "majority" position courts ysection 502(b); they note that
post-petition fees are not part of the amount efdhbt "at the time of the filing of
the petition,?*° and therefore are never allowable under secti@(t§0the only
question for them is whether they are allowableanrseé:ction 506(b).

The First Circuit embroiled itself in the same aiarity that the Ninth Circuit
fell into in 268 Ltd. The First Circuit assumed that unsecured claimdrsld¢ould
obtain post-petition fees, and then had to deparh fthe text of the Code to make
sure that holders of secured claims got treatmdetat as favorable:

We add that disallowing claims in their entiretysbd on section
506(b) defies common sense. It is apodictic thatsécured
creditors may recover their attorneys' fees, castsexpenses from
the estate of a solvent debtor where they are ftexsnio do so by
the terms of their contract and applicable non-bapicy law."
Official Comm. of Unsecured Creditors v. Dow Comi@orp. (In
re Dow Corning Corp, 456 F.3d 668, 683 (6th Cir.2006). Thus,
under the statutory scheme envisioned by the d€btat adopted
by the lower courts), unsecured creditors wouldpkemitted to
reap the full benefit of their contractual bargaitgough the
medium of section 502, while oversecured creditmsuld be
uniquely singled out for unfavorable treatment bg bperation of
section 506(b). There is no conceivable explanads to why
Congress might have wanted oversecured creditdog toeated in
so draconian a fashion. Creating that sort of angdaying field
would be antithetic to the general policy of thed€p which
strongly favors oversecured credit6ts.

The court went on to point out that it thought isnits role to make sure that a
solvent debtor did not use the Code to change &ty legal obligations:

2919, at 5.
1911 U.S.C. § 502(b) (2006).
213 re Gencarellj 501 F.3d at 6.
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Let us be perfectly clear. This is a solvent deb&se and, as such,
the equities strongly favor holding the debtor is bontractual
obligations as long as those obligations are Iggaliforceable
under applicable non-bankruptcy I14i%.

These statements of grand principle should be ardhim a persuasive textual
analysis, as perhaps they wereDow Corning®® rather than in the notion that
solvent debtors are not entitled to receive aniefreinder the Code. The Code
contains no requirement that debtors be insol{¥nfs solvent debtor may
nevertheless be in financial difficulty, seek relimder the Code in good faitlr,
and modify the rights of creditof&’

C. The Textual Argument for the "Majority" Positiamd Against the Minority
Position's Misunderstanding of Section 506(b)

Section 502(b) allows or disallows claims withoagard to whether they are
secured by a lien—without regard to whether they @arersecured, undersecured,
or not secured at all. Thus we can see what se&@2(b) means, and how it
functions, by considering how it works togetherhwgections 506(a) and 506(b) in
cases in which the claim is secured at least toesertent by a lien. If, in that
context, post-petition attorneys' fees are notwadlole under section 502(b), then
they also are not allowable under section 502(lpaees in which the claim is
completely unsecured.

In fact, sections 502(b), 506(a), and 506(b) hayptam meaning under which
post-petition interest, fees, costs, and chargesrbe part of an allowed claim only
as a result of being allowed in favor of an oveused creditor under section
506(b). The Code sections work together in a stise- manner and provide a
systematic approach to allowance of claffiis.

In the first step, section 502(b) provides for aiml to be allowed in an
"amount" determined by the court "as of the datéheffiling of the petition." For

2214 at 7.

213 geeOfficial Comm. of Unsecured Creditors v. Dow Cogni@orp. (In re Dow Corning Corp), 456
F.3d 668, 671-72 (6th Cir.2006) (noting creditoetdhclaims in class that had rejected plan, thuskimg
fair and equitable standard, which, by its termsludes but is not limited to explicit requiremeafsection
1129(b), creating possibility that allowance ofdemuld be required in such cases as part of far a
equitable standard).

*See§ 109.

215 The First Circuit itself so held only two montheftire decidingGencarelli SeeFields Station LLC v.
Capitol Food Corp.lf re Capitol Food Corp.), 490 F.3d 21, 25-26 (1st 2007).

218 5eeSCARBERRY, KLEE, NEWTON & NICKLES, supranote 16, at 62—63.

217 pG&E presented a similar, but incomplete, arguniveits Brief for Respondent ifiravelers Brief for
Respondentsupra note 34, at *18-19. Professor Brubaker piecestb@egea somewhat similar argument
from the arguments made in the "majority" positioases.See Brubaker, supra note 21 and text
accompanying Brubaker's footnotes 61-76.
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that language to be meaningful, there must be ast Isome situations in which
claims that would grow, under nonbankruptcy lawemathe filing of the petition,
nevertheless are allowed only in their amount aghefpetition filing date, with
increased amounts that otherwise would becomegbdhte claim post-petition not
being allowed under section 502(b). The remairmalehe textual analysis shows
that post-petition attorneys' fees fall within thatitation and are not allowed under
section 502(b).

The amount of the allowed claim as determined ursgetion 502(b) then is
used in section 506(a), in the second step of hae8 systematic approach, which
determines the amount of the creditor's securedncknd the amount of the
creditor's unsecured claim, if any. Note thatisecb06(a) refers to "the allowed
claim of a creditor,” where that claim is securgdablien or subject to a right of
setoff in favor of the creditor. That is an appdreeference to section 502(b), the
primary section of the Code that provides for almee of creditors' claims, and for
the determination of the amount in which they di@sed.

In order to determine the amount of the secureidhcéand the amount, if any, of
the unsecured claim, under section 506(a), two atsomust be determined and
compared. The amount of the allowed claim mustiédtermined, and the value of
the collateral must be determined. Then sectidd(&)Ocalls for a comparison of
those amounts, with the allowed claim being a satwlaim to the extent of the
value of the collateral (or right of setoff), anal @nsecured claim for the remainder,
if any. There simply is nowhere else to get theant of the allowed claim, other
than section 502(b). In addition, section 506(avles the standard for valuing
the collateral. As the Supreme Court heldgsociates Commercial Corp. v. Rash
the first sentence of section 506(a) explains vikidb be valued, and the second
sentence explains how it is to be valued.

Thus section 506(a) takes the amount of the se&i@¢b) allowed claim and
either treats it as wholly secured (if the valuetlué collateral or amount of the
setoff right is equal to or greater than the amaamthe allowed claim), or else
bifurcates it (if the value of the collateral or amt of the setoff right is less than
the amount of the allowed claim.) As a result, isecb506(a) deals with every dollar
of claim that is allowed under section 502(b).

Section 506(b) then takes the third step. If, uride section 506(a) analysis,
the value of the collateral (minus any surchargethan collateral under section
506(c)f*® exceeds the allowed amount of the claim, thencteditor is entitled to
have allowed to it post-petition interest, and, emadppropriate circumstances,
reasonable post-petition fees, costs, and chargésis section 506(b) provides in
such cases for allowance of an additional amouyie the amount allowed under
section 502(b). The clear implication is that pestition interest, fees, costs, and
charges cannot already be part of the section @b if they are to be added to
it by section 506(b).

%18 5ee§ 506(b)—(c).
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It is clear that section 506(b) acts to allow postition interestto be added to
the amount of the section 502(b) secured claim wltiee creditor is oversecured.
Even absent the language of the preamble of se&d@ib)—requiring that the
amount of the claim be determined as of the paetifiling date—the allowed claim
under section 502(b) could not already include jpasition interest. Section
502(b)(2) makes plain that no such unmatured istaszallowable under section
502(b). Only some other section, then, could aakt-petition interest to the claim,
and that is exactly what section 506(b) does, éndhse of an oversecured creditor.
Section 506(b) does so by providing that such astetshall be allowed

Now consider the "reasonable fees, costs, and eRamgealt with by section
506(b). The same three words—not just an idenfitehse but the exact same
words—describe what section 506(b) does with "neable fees, costs, and
charges" when the claim is oversecured. The segtiovides that they "shall be
allowed" just as post-petition interest "shall béoweed," so long as they are
provided for under the relevant agreement or st#eeite. Those three words must
mean the same thing with regard to such "reasorfabk costs, and charges" that
they mean with respect to post-petition interelsé treasonable fees, costs, and
charges" are to be added to the claim as deterninéer section 502(155°

Consider the Supreme Court's 1989 decisiorUmted States v. Ron Pair
Enterprises, Iné** Here is what the Court had to say about the efféctection
506(b):

The relevant phrase in § 506(b) is: "[T]here sballallowed to the
holder of such claim, interest on such claim, ang eeasonable
fees, costs, or charges provided for under theeageat under
which such claim arose." "Such claim” refers toauersecured
claim. The natural reading of the phrase entittesholder of an
oversecured claim to postpetition interest andadidition, gives
one having a secured claim created pursuant togeserent the
right to reasonable fees, costs, and charges mdvidr in that
agreement. Recovery of postpetition interest igjualtified.

Recovery of fees, costs, and charges, howevellowed only if

they are reasonable and provided for in the agreemeler which
the claim arose. Therefore, in the absence of gmeement,

postpetition interest is the only added recovenailable?*?

219 geeTaylor & Mertenssupranote 21, at 151.

220 seeBrubaker supranote 21, text in paragraph following paragrapBratbaker's footnote 67.

21489 U.S. 235 (1989).

2221d. at 241. Note that section 506(b) was amended @Btmkruptcy Abuse Prevention and Consumer
Protection Act of 2005, Pub. L. No. 109-8, secfid2(d), 119 Stat. 99, to provide for reasonabls,feests,
and charges not only if the agreement under whiehctaim arose so provides, but also if the stRIte
under which the claim arose so provides.
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Note that it is section 506(b), limited in effeot oversecured claim[s]," that both
"entitles” the oversecured claim holder to posttjpet interest and "gives" the
oversecured claim holder the right to fees. Batierest and fees are considered
"added recover[ies]"—amounts added by section 506fls the Court noted earlier
in the opinion, "[s]ection 506(b) allows a holdéram oversecured claim to recover,
in addition to the prepetition amount of the clalmterest on such claim, and any
reasonable fees, costs, or charges provided foeruthé agreement under which
such claim arose?® The Court understood the plain meaning of the: teattion
506(b) adds interest and (in an appropriate é4ddeps to the "prepetition amount"
of the claim. And of course section 502(b) detemsithat pre-petition amount; it
provides for the amount of the claim to be detesditas of the date of the filing of
the petition."

Thus the amount of the secured claim held by ocersel creditors prior to
application of section 506(b) cannot include paditipn fees. |If it did, then
section 506(b) could not add them again (withousuadlly allowing them in a
double amount), and thus it could not perform thiecfion that its language calls
for it to perform.

Because post-petition fees are not allowed by @ech02(b) but rather by
section 506(b), we are left with the clear condughat post-petition fees cannot be
allowed in favor of undersecured creditors or whaolhsecured creditors, neither of
whom receive any benefit from section 506(b). Témiclusion establishes, as a
matter of the plain meaning of sections 502(b),(&836nd 506(b), as they deal with
claims, that post-petition fees are not allowableuasecured claims. It establishes
the correctness of the "majority" position.

The alternative analysis urged by some of the eotlvat take the "minority"
position on theéJnited Merchantsssue is that section 506(b) does not add or allow
any amount of claim; all such amounts are addeallowed by section 502(b), and
section 506(b)'s function is only to classify suemounts as secured or
unsecured® That argument is plainly wrong with respect to tguetition interest,
which cannot be allowed under section 502(b), @schabove. It could only be
accepted with regard to post-petition fees if thesere a basis for interpreting
section 506(b) asdding post-petition interest but onlglassifying post-petition
fees. There is no reasonable interpretation ofthihee words "shall be allowed"

228Ron Pair 489 U.S. at 239-40.

224 The Court's decision has been criticized—by tlesatiters in the case, among others—for relying on
punctuation to distinguish between interest, onathe hand, and reasonable fees, costs, and chargts
other.See id.at 249-52see alsdDaniel J. BusselTextualism's Failures:A Study of Overruled Bankeypt
Decisions 53 VAND. L. Rev. 887, 894—-97 (2000). It does not matter for puegasf this article whether the
Court correctly relied on the placement of commasarectly held, under the version of section B)6(
then in effect, that interest could be allowed urgkstion 506(b) even absent an agreement for patyofe
interest. The point is simply that the Court redegd that section 506(b), to the extent applicabtids
interest and fees to the previous amount of thenclia does not classify a previously allowed claim

5 gee, e.gUPS Capital Bus. Credit v. Gencarelfi e Gencarelli), 501 F.3d 1, 5-6 (1st Cir. 20a#)re
New Power Co., 313 B.R. 496, 507—09 (Bankr. N.D. Z2®4).
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that would cause them to "allow" post-petition et but only "classify" post-
petition fees.

Further, the notion that section 506(b) only cl@gssiclaims that have already
been allowed under section 502(b) would defeatdainous purpose of section
506(b) in many cases, or else lead to an absunililair application of section
506(b) to no effect. Consider the creditor witB100,000 claim as of the petition
date secured by collateral worth $106,000. Asstimeone year after the petition
is filed the court must determine the amount of &tlewed secured claim for
purposes of plan confirmation. Assume that postipe interest to that date would
be $8,000 (an 8% annual rate), and that reasomaisiepetition fees provided for
under the loan agreement would be $7,000. If sech02(b) allows the post-
petition fees (but of course not the post-petitioterest), as courts that take the
minority position argue, then the allowed amounthaf claim would be $107,000.
If the analysis then moves to section 506(a), tlaémcwill be divided into a
$106,000 secured claim and a $1,000 unsecured.clBimif section 506(b) then is
used to further determine whether the post-petifi@s are secured or unsecured, it
seems they must be classified as unsecured; radtéhthvalue of the collateral does
not exceed the amount of the $106,000 allowed secualaim at all, but is just
equal to it; thus there is no excess and no basisl&ssifying post-petition fees as
secured!

The result then either would be that section 50@(byld have no function—
that it would just leave the $6,000 secured clailmn@ and would have no
effect?>—or that it would reclassify the $6,000 in secuctaim (for post-petition
fees) as unsecured. That would leave the crediithr only a $100,000 secured
claim, even though the collateral is worth $106,060ntrary to what everyone
agrees is the purpose of section 506(b). So pertiegm we could reapply section
506(b), now that the allowed secured claim is thss the value of the collateral,
and reclassify the $6,000 as secured. The incoberef applying section 506(b)
twice just in order to get back to the originalukesinder section 506(a) shows that
this interpretation cannot be corrétt.

D. Five Potential Problems with the "Majority" Ptisn

There are, however, five potential problems with mhajority position that must
be considered before the analysis is finished.s $hction shows that none of them
cast serious doubt on the correctness of the majpaosition as established by the
textual argument given in section IV.C.

26 If the $6,000 fee would be recoverable under namkbuptcy law but unreasonable under federal

bankruptcy standards, then section 506(b) couldenslpart of it not allowable as a secured clddee
Brubaker,supra note 21, text accompanying Brubaker's footnotes783 That would not eliminate the
incoherent results noted in the rest of the papgra

27 Arguments that the "minority position” makes sewtb06(b) superfluous have long been made by
"majority" position courtsSee, e.gIn re Saunders, 130 B.R. 208, 210 (Bankr. W.D. Va. 1991)



2007] INTERPRETING BANKRUPTCY CODE SECTIONS 502 AND 5@53

First, if it is not proper to interpret section §9Hso as to be superfluous, then it
also cannot be proper to interpret section 502flg(2as to be superfluous. The
"majority” position, and the textual analysis paed in Part IV.C. would be subject
to criticism if they made section 502(b)(2) supssflis, but they do not. The
preamble to section 502(b) disallows post-petititerest, fees, costs, charges, and
many other kinds of post-petition increases indhwunt of claims. The effect of
section 502(b)(2) overlaps the effect of the prdani some extent with respect to
post-petition interest, but it also ensures thatnoortized original issue discount is
disallowed, even if under nonbankruptcy law it wbble considered a recoverable
part of the claim as of the petition date, and thilierwise allowable under section
502(b)?*®

Second, though a plain meaning interpretation ofises 502(b), 506(a), and
506(b) may indeed lead to the conclusion that ttegority position is correct,
perhaps a plain meaning interpretation of sectidoh(3)(A) and of other sections
dealing with contingent claims may lead to the @if@oconclusion. In that event
there would be a need to harmonize the provisidnhe Code, and perhaps the
minority position would be tenable. There is, hoamr no such plain meaning with
respect to contingent claims, a subject that, ahisvn abové®—and as will be
discussed further in a later article—is murky attbeAs others have noted, it is not
obvious that a right to post-petition fees showdsben as a contingent claim when
its very existence, and its amount, are within ¢batrol of the creditor, and not
subject to the occurrence of any event other tharcteditor's choic&’ The right
to fees—past and future—is indeed a claim as ofpitdion date, and thus it is
discharged?* but that does not mean that its allowable amourgtrhe determined
as of any date other than the petition date. Feesred to that point are part of the
allowable amount of the pre-petition claim; feesured after that point are not
allowable, except as provided by section 506(b).

As we have seen, post-petition fees cannot beetieas$ allowable contingent
claims under section 502(b) without disrupting thperation of sections 502(b),
506(a), and 506(b). Note that section 506(b) dspé&cifically with post-petition
fees. If there were a need to harmonize it witttisa 101(5)(A), it would control,
as the more specific section. In addition, propwsi®f the "minority” position are
unlikely to accept a view that would make post4pmii late fees and overlimit fees

28 5ee supraote 54;supratext accompanying notes 51-54.

229 5ee suprdext accompanying notes 65—79.

20 gee, e.gBrief for Respondensupranote 34, at *16.

%1 5eeln re Kindred Healthcare, Inc., Nos. 99-3199(MFW), 99-BZRIFW), 2003 WL 22000598, at *4
(Bankr. D. Del. 2003) (holding claim for post-pidit attorneys' fees was not allowable but was aisyd).
Similarly, late fees imposed due to failure to maksecured credit card payments during a bankrugzsg
are not allowable, yet no serious claim has evenbeade that they are not discharggele supranote 53
and accompanying text. In addition, to the extemsfare ancillary to a discharged debt, they woeld
dischargedSeeKlingman v. Levinson, 831 F.2d 1292, 1296 (7th. @B87) (quoting earlier Eighth Circuit
case for proposition that "[a]ncillary obligatiossich as attorneys' fees and interest may attadheto
primary debt; consequently, their status [whethenai they are discharged] depends on that of timeapy
debt").
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on credit cards—perhaps imposed by the credit ¢ssder's mere making of a
notation in its file—into allowable claims that veecontingent at the time of the
petition filing and then become fixed each monBuch fees are not allowal3f8,
but they could be under an overly expansive conoémontingent claims. One
approach that would prevent them from being alloweslld be to refuse to
consider a claim to be contingent where the clainsea solely from the
combination of the debtor's failure to pay the dmid a decision taken unilaterally
by the creditor; such an approach also would prepest-petition fees from being
seen as contingent claims. The question whethgr an approach or a different
one should be taken is the subject of a laterlartic

Third, a view that post-petition fees may only tlevaed under section 506(b)
could create difficulties in dealing with claimsr fmdemnity. However, as noted
above®? and as will be discussed more fully in a lateickt claims for post-
petition fees that are recoverable as "collateeglal expenses" should not be
considered to be section 506(b) "fees." Many fitna in which post-petition fees
would be part of an indemnity claim would thus betaffected by section 506(b)
and could be included as contingent claims, alldevabder section 502(b).

Note that the post-petition interest with whichtsst 506(b) deals is described
as "interest on such claim." Thus it would beriest that is ancillary to the primary
claim. The fees, costs, and charges listed inigedd06(b) also should be
interpreted to be items that are ancillary to tleént in bankruptcy. For example,
Travelers might have become involved in litigatizvith workers over their
entitlement to workers' compensation claims. TéesfTravelers incurred in such
litigation would properly be considered part of Vekers' primary damages as
against PG&E; it would not represent costs of timstant litigation" with PG&E
but rather "collateral legal expense." Supposedleas succeeded in the litigation
with a worker, so that the appropriate forum deteeu that the worker was not
entitled to workers' compensation benefits (perhagsause the worker's injuries
occurred on a weekend ski trip rather than on dibe §s the worker had claimed).
Travelers would then be owed nothing by PG&E famtairsement for payments
made to the worker (of which there were none),dbilltwould be entitled under its
agreement with PG&E to reimbursement of its attpshdlees in that other
litigation. Such fees are not ancillary to Traveleontingent claim against PG&E,
but rather ancillary to the worker's disputed clagainst Travelers. They thus
should be considered collateral legal expensesyable under section 502(b).

Fourth, it seems that all the courts that have idensd post-petition fees in the
context of a solvent debtor have allowed them taded to unsecured claifis If
the analysis provided above requires rejectiorhaf hearly unanimous authority, it
might need to be rethought. Or perhaps courtsithe decided to make equitable
exceptions to the Code's provisions where the dabtsolvent will need to return

%2 5ee supraote 53 and accompanying text, note 228.
23 gee supraiote 11, text accompanying notes 167—-70.
24 See supraiote 165.



2007] INTERPRETING BANKRUPTCY CODE SECTIONS 502 AND 5@55

to the provisions of the Code. This issue willdmnsidered more fully in a later
article.

However, one basis for allowing such fees in sdivdmapter 7 cases is by
analogy to the treatment of post-petition inter@stunsecured clainfé® Section
726(a)(5) requires payment of post-petition interas allowed unsecured claims
out of the property of the estate—even though thst-petition interest is not
allowed under section 502(b)—before any remainiagplsis is distributed to the
debtor. Whether courts are authorized to enlamdian 726(a)(5) to include
attorneys' fees may be doubted, but the analogyosb-petition interest works in
favor of the "majority” rule. Post-petition intesteis allowable as part of the
creditor's claim under the statutory system creétedections 502(b), 506(a), and
506(b) only in favor of oversecured creditors;eé$ are treated analogously, post-
petition fees similarly are allowable only in favoir oversecured creditors, and the
"majority" position is thus vindicated, even if feeust be paid in some cases by
analogy to section 726(a)(5).

There also is an argument in chapter 11 cases disgenting classes of
unsecured claims are entitled, under the intenllipnapen-ended "fair and
equitable" requirement of section 1129¥)to payment of fees where the debtor is
solvent?®’ Again, the validity of that argument may be questd, but it does not
undercut the "majority” position; it does not reguithat post-petition fees be
allowed under section 502(b), but only that theyph&l as part of the required fair
and equitable treatment of a dissenting unsecuaéth class™>®

Thus it seems likely that the decisions allowingtpoetition fees where the
debtor is solvent may, to the extent they are cobrrbe consistent with the
"majority"” rule. There does not seem to be suclinaansistency that it would be
necessary to consider abandoning the plain meaniisgctions 502(b), 506(a), and
506(b).

The fifth potential problem with the majority pdsit would arise if a refusal to
allow post-petition fees on unsecured claims wdwddinconsistent with the pre-
Code law, as Congress would have understood i9#8 When Congress enacted

25 gee, e.gln re Contl Airlines Corp., 110 B.R. 276, 279-80 (Bar&mD. Tex 1989).

2% geeKenneth N. KleeCram Down || 64 AM. BANKR. L.J. 229, 230-31 (1990) (noting text of section
1129(b)(2), judicial opinions construing it, andyildative history all show that explicit requirenterof
section 1129(b)(2)—which, according to that secti@ame "included" within meaning of "fair and
equitable"—do not exhaust phrase's meaning).

437 SeeOfficial Comm. of Unsecured Creditors v. Dow Comigorp. (n re Dow Corning Corp.), 456
F.3d 668, 683 (6th Cir. 2006).

28 There are well-established uncodified requiremeritshe fair and equitable standard. One of them
requires that a bonus distribution be made, in temdito distributions that provide full present-wal
payment of the amount of the allowed unsecuredndan a dissenting class. Full present value plosrais
must be given where the plan (1) deprives a dissgitass of seniority rights that it previoushj@red and
(2) provides for a distribution to junior partiescluding the debtor or the debtor's stockholdSse
Kenneth N. KleeCram Down 1] 64 Av. BANKR. L.J. 229, 232—34 (1990);CBRBERRY, KLEE, NEWTON &
NICKLES, supranote 16, at 871, 879.
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the Cod€® It appears, however, that there was only one tegarase as of 1978
holding that post-petition fees would be alloweddamor of an unsecured creditor,
and even it can be harmonized with the "majoritgsipon, because it involved
collateral legal expenses. Just as a single swallmes not make a spring, a single
distinguishable case does not establish a firm tigeacthat Congress would
necessarily have thought it had to address expligit legislative history?*® Of
course,United Merchant$* was decided after enactment of the Code, though it
applied the pre-Code laff? It is also significant that the attorneys for thesecured
creditors who sought fees inited Merchantsonceded that there was no reported
case in which such fees had been allowed; had theem a widely-followed

239 gee, e.g.Cohen v. de la Cruz, 523 U.S. 213, 221 (1988jtits} "[w]e, however, ‘will not read the
Bankruptcy Code to erode past bankruptcy practisemt a clear indication that Congress intendet auc
departure™ (citation omitted)).

%0 For a careful discussion of the pre-Code histege Brubakersupra note 21, text accompanying

Brubaker's footnotes 41-59.
241 Id

221 its petitioner's brief, Travelers argued tHare was such a practiceeeBrief for Petitionersupra

note 82, at 43—44. However, only one of the casged by Travelers (other thasnited Merchantsallowed
post-petition fees in favor of what apparently veasunsecured creditoBeeHartman v. Utley, 335 F.2d
558, 560-61 (9th Cir. 1964). In that case a susetight attorneys' fees incurred "in satisfyinglitigation
under the bond," fees which should be consideredvable collateral legal expenses without regarthto
United Merchantsssue.See supranote 11, text accompanying note 233. In fact,dis&ict court inUnited
MerchantsdistinguishedHartmanon essentially that ground:

Hartman v. Utley(9th Cir. 1964) 335 F.2d 558, from which claimaetdensively
quote (and which [Bankruptcy] Judge Babitt foundéo'tangentially relevant’) has in
fact no relevance at all to the problem beforeTle attorney's fees there at issue had
nothing to do with processing a claim in a courbahkruptcy. They had been incurred
by the claimants, who had gone surety for the hgstkrin defending (or otherwise
processing) claims that had been made againstath®r creditors of the bankrupt.

In re United Merchs. & Mftrs., Inc., 10 B.R. 312, 315 fRXD.N.Y. 1981)rev'd 674 F.2d 134 (2d Cir.
1982). The Second Circuit iblnited Merchantsalso apparently did not believe thidartman directly
supported the allowance of attorneys' fees on wmedcclaims; it citedHartmanonly in a footnote and only
with a "cf." United Merchs.674 F.2d at 138 n.5.

The other cases cited by Travelers on this poimewg) a 1983 Eleventh Circuit decision applyihg t
pre-Code law to allow fees that had vested preipetiMills v. East Side Investor@in re East Side
Investors; (2) a 1976 Second Circuit case in which a setuereditor who may have been oversecured was
allowed fees incurred "protecting its interest aseaured creditor,James Talcott, Inc. v. Whartdin re
Continental Vending Machine Cojp(3) a 1967 Third Circuit case in which the cooftappeals held that
the creditor's lien on equipment had been propsifected and thus, as the trustee in bankruptegraptly
had conceded would be proper if the lien were yalltbwed post-petition fees in favor of the appdse
oversecured creditowho was to receive payment of its claim, includiogt-petition fees, out of proceeds
of sale of the collateraln re Ferro Contracting Caq.(4) a 1938 Second Circuit case allowing attorhiaes
to be included in the lien of an oversecured chatigrtgage holderMesard v. Ullmann(in re American
Motor Prods); and (5) a similar district court cade, re Schafer's BakerieSeeEast Side Investors02
F.2d 214, 215 (11th Cir. 1983¢ontinental Vending Mach. Corps43 F.2d 986, 994-96 (2d Cir. 1976);
Ferro Contracting Cq.380 F.2d 116, 119-120 (3d Cir. 196&)n. Motor Prods.98 F.2d 774, 775 (2d Cir.
1938); Schafer's Bakeriged55 F. Supp. 902, 907 (E.D. Mich. 1957). Travedds® cited_eLaurin v. Frost
Nat'l Bank of San Antonjavhich did not hold that post-petition fees welleveable on unsecured claims,
though it shows that one bankruptcy judge did altmeh fees. 391 F.2d 687 (5th Cir. 1968)t. denied
393 U.S. 979 (1968xee supranote 172.
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practice of allowing such fees, any concession hi$ kind would have been
qualified, in a way that this concession apparewtg not:*?

CONCLUSION

Although the Supreme Court ifravelersabrogated the Fobian rule, it left open
for consideration all other bases for refusing tlova post-petition fees on
unsecured claims. The plain meaning of sectio2¢l0506(a), and 506(b) sets up
a system for dealing with claims that precludesvedince of post-petition fees on
unsecured claims. This result is not inconsistétit pre-Code practice as it would
have been known to Congress at the time the Codeenacted, nor does this result
create a conflict with provisions of the Code dagliwith contingent claims that
would require us to reconsider the result. It @ees not cause section 502(b)(2) to
be superfluous, though the opposite result—allowsugh fees—would render
section 506(b) either absurd or largely superfluous

The confusion with regard to this issue resultsnfra misunderstanding of
section 506(b). That misunderstanding has le@atIthree circuits astray, as they
have assigned a function to section 506(b) ratieer aittending to its text.

Additional exploration remains to be done with edpto several issues, all of
which will be addressed in later articles. Oneiésgss whether the allowance of
post-petition fees on unsecured claims where thatodeis solvent—as courts
routinely have permitted—is supportable on groutids are consistent with the
plain meaning of sections 502(b), 506(a), and 506[bnot, the courts will need to
return to enforcing the Code as written.

A further issue deals with what it means underGloele to describe a claim as
contingent. Though the specific sections of theé&dealing with post-petition fees
preclude allowance of post-petition fees underigrd02(b)—whether or not they
otherwise would be considered contingent claims—ethreclusions reached in this
article would be confirmed if such claims for feemuld fail to qualify as
"contingent claims” within the meaning of that pdeaunder the general provisions
of the Code.

Another issue deals with the relation between pestion "collateral legal
expenses" and section 506(b). It seems likely ¢kation 506(b) simply does not
deal with such expenses, which therefore may logvatl without regard to whether
the creditor is oversecured (or secured at all)his Tconclusion is particularly
important for creditors, like Travelers, who seeleémnity, and further work must
be done to confirm it.

Finally, there is the question whether the Codeeimes state law bases for
award of attorneys' fees against debtors in nohdrgeability actions. If not,

243 The district court irUnited Merchantgeversed the bankruptcy court's allowance of {ees in turn
was reversed by the Second Circuit). The distaetrcnoted that "[a]s Judge Babitt [the bankruptcige]
and the claimants concede, not a single decisienbkean found allowing an unsecured creditor torasse
such a claim.United Merchs.10 B.R. 312, 315 n.3 (S.D.N.Y. 1981¢9y'd, 674 F.2d 134 (2d Cir. 1982).
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debtors may be coerced into reaffirming debts thadld have been found to be
dischargeable, had the debtors dared to litigateqirestion. Congress sought to
avoid that result, but the standards for preempaianstrict, and the answer to the
guestion is, at this point, in urgent need of ilzation.



