IMPACT OF MARRAMA ON CASE CONVERSIONS: ADDRESSING THE
UNANSWERED QUESTIONS

JOHNRAO™
INTRODUCTION

Supreme Court opinions occasionally set out to ddecne issue but in the
process leave a path of new unanswered questlaridarrama v. Citizens Bank of
Massachusetts the Supreme Court's stated purpose in grantingoca was to
resolve a "procedural anomaf/The glitch in procedure perceived by the Court
centered on whether the Bankruptcy Code requirégldor's chapter 7 case be
converted in the face of certain dismissal or r@eosion of the chapter 13 case on
bad faith ground3.Put another way, must a bankruptcy court be requio "go
through the drill of conversion and reconversiorewheconversion appears to be a
foregone conclusion®"

The bankruptcy court iMarrama concluded that the drill was unnecessary and
that immediate denial of the debtor's motion toveshwas warrantedl This action
the bankruptcy court found justified because thetalehad made two significant
false statements in the schedules filed with hiaptér 7 petitiorf. The first
statement concerned a home in Maine the debtor tizabferred before filing
bankruptcy to a trust he created and in which he tiva sole beneficiaryAlthough
Mr. Marrama disclosed his beneficial interest ip thust, he listed its value in his
schedules as zefoThe second statement came in response to a questidhe
Statement of Financial Affaitsn which Mr. Marrama responded that he had not

“ The author is an attorney at the National Consuraer Center in Boston.

" The author assisted with the filing of an amicusiae brief in support of the debtor in tharramacase
discussed in this article.

1127 S. Ct. 1105 (2007).

%1d. at 1108.

®1d. at 1107-08.

% Croston v. Davislf re Croston), 313 B.R. 447, 454 (B.A.P. 9th Cir. 20(H9lding in preMarrama
decision that chapter 7 debtors have absolute t@lebnvert).But seeln re Delone, No. 06-10087DWS,
2006 WL 3898390, at *4 (Bankr. E.D. Pa. May 31, @0Molding that debtors do not have right to cative
when it is obvious that conversion is being usethlsise of the bankruptcy process"); Finney v. Bndid1
B.R. 94, 101-02 (Bankr. E.D. Va. 1992) (pointinghe power of bankruptcy court to deny debtor'siomot
for conversion if it will knowingly lead to reconkson of the case).

® Marrama v. Citizens Bank of Mas$n (e Marrama), 313 B.R. 525, 535 (B.A.P. 1st Cir. 200%)lding
that bankruptcy court's decision to deny conversibdebtor's case from chapter 7 case to chapteasé
was warranted due to debtor's bad faith).

®1d. at 533-34.

”1d. at 534 (noting debtor admitted this transfer waslenfor purpose of protecting Maine property).

® The property interest was listed in Question 1(Behedule B accompanying Mr. Marrama's chapter 7
petition.See id.

See Question 10, Official Form 7, Statement of FinahciAffairs (Oct. 2005),
http://www.uscourts.gov/rules/Revised_Rules_andnistBK_Form_B7.pdf.
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made any transfers of property during the year rieefding his petition’® The
bankruptcy court found that both statements welsefdhe debtor's interest in the
Maine property was substantial and the transfetheotrust had occurred seven
months before his petition was filéd.

After being advised the trustee intended to revthlee trust and recover the
Maine home as estate propefyMr. Marrama filed a "notice" of conversion to
chapter 13. Treated by the bankruptcy court a®omto convert, it was opposed
by the trustee and an interested creditor on tiséslihat conversion was sought in
bad faith and would result in an abuse of prot&$se bankruptcy court denied the
motion to convert, refusing to find that the delstonisstatements were mitigated by
explanations given by debtor's counsel at the asive hearing?

The bankruptcy court's decision was affirmed by Bankruptcy Appellate
Panel for the First Circdit and the Court of Appeal8.Both courts held that the
right to convert under section 706(a) is not abt®ohnd that the bankruptcy court
was justified in denying conversion based on tHetatés bad faith conduét.

The Supreme Court's majority opinionMarramasided with the lower courts,
but adopted a construction of section 706 not presly seen in opinions on the
subject. The Court found relevant to its decistbe text of both subsections
706(af® and 706(d)? using the latter as a means to propel into thevewion

°|n re Marrama 313 B.R. at 534.

™ The debtor's pre-petition transfer was the basisafsubsequent denial of the debtor's dischargerun
section 727(a)(2)(A)SeeMarrama v. Citizens Bank of Massn (re Marrama), 445 F.3d 518, 524 (1st Cir.
2006) (affirming bankruptcy court's decision ofgeaable inference that debtor "transferred valuabsets
belonging to him, less than a year before he patitl for bankruptcy protection, with the actuakmtto
defraud his creditors.").

2 seaMlarrama v. Citizens Bank of Massn fe Marrama), 430 F.3d 474, 476 (1st Cir. 2005).

13 Seeln re Marrama 445 F.3d at 528 (declaring opposition to debtorgion to convert as grounded in
bad faith and abuse of process).

n re Marrama 313 B.R. at 529 (discussing bankruptcy couriseeing that “there is no 'oops' defense
to concealment, and that filers have an obligatioprovide accurate information.").

151d. at 535 (affirming bankruptcy court's decision &ny debtor's notice of conversion).

18 |n re Marrama, 430 F.3d at 476.

7 See id.at 482 (affirming bankruptcy court order upon clegidence of debtor "playing fast and loose
with the bankruptcy process")y re Marrama 313 B.R. at 535 ("The bankruptcy court was cdriec
denying the Debtor's request for conversion becafifige existence of 'extreme circumstances' cionisti)
bad faith.");see also In re&salem, 465 F.3d 767, 776 (7th Cir. 2006) (compakirgt Circuit stance that
bankruptcy courts can deny debtor's motion to cdrteechapter 13 in cases of bad faith with holdiry
other circuits); Neely v. Smithir{ re Neely), 334 B.R. 863, 871 (S.D. Tex. 2005) (findipgrsuasive
reasoning irln re Marramathat bankruptcy court may take action to prevenisabof bankruptcy process);
In re Harris, 357 B.R. 1, 3 (Bankr. D.N.H. 2006) (reitarg that debtor's acknowledged right to convert to
chapter 13 may be denied where there is evidenbtordengaged in bad faith conduct (citity re
Marrama, 430 F.3d at 481)). In finding that the right tmeert "is absolute only in the absence of extreme
circumstances," the Bankruptcy Appellate Panelreéeto other evidence of bad faith in the receddting
to the debtor's attempt to claim a homestead exemmin rental property owned by the debtor in
Massachusetts and the debtor's failure to listrtesést in an anticipated tax refund on Schedulke) 17,
accompanying his petitiofn re Marrama 313 B.R. at 534.

811 U.S.C. § 706(a) (2006) (“The debtor may consethise under this chapter to a case under chapter
11, 12, or 13 of this title at any time, if the edss not been converted under section 1112, 20807 of
this title. Any waiver of the right to convert aseaunder this subsection is unenforceable.").
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determination the question of "cause" under secti®d7(c). The requirement in
section 706(d) that a debtor may convert to anathapter only if "the debtor may
be a debtor under such chapter" gave the Coursamt#o conclude that there were
"at least two possible reasons" why Mr. Marrama naiseligible to be a debtor in
chapter 13° The first and most obvious reason is that theatamiy not meet the
eligibility requirements in section 109(&)The far more obscure reason triggered
by section 706(d), at least as reflected in deassibeforeMarrama? is that
eligibility for chapter 13 relief might also turmnowhether "cause" exists under
section 1307(c) such that dismissal or conversibma ehapter 13 case back to
chapter 7 is compelled. The majorityMarrama concluded that the text of section
706(d) permitted this bootstrapping of section X8pP7considerations in a
conversion hearing so as to avoid duplicative pedoeys>’

Although the Court's solution to the "procedurabmualy” finds little support in
the text of section 706, it provides bankruptcy rt®with a pragmatic approach to
dealing with bad faith conversions consistent witleir inherent and statutory
authority to prevent an abuse of the bankruptcgess’’ However, by its reliance
upon section 1307(c), a statutory provision intehtbeapply after, not before, case
conversions,the Court left behind a host of unanswerocedural questions. Even
as to the substantive standard courts are to applgetermining bad faith
conversions, the Court takes no clear positionsticel Alito in his dissenting
opinion describes some of these unresolved issues:

. . it is not clear whether, in converting a cé®e cause" under
section 1307(c), a bankruptcy court must considerdebtor's plan
(if already filed) and, if the plan must be consetk whether the
court must take into account whether the plan vilasl in good
faith, whether it honestly discloses the debtossets, whether it
demonstrates that creditors would in fact faredoainder the plan

%11 U.S.C. § 706(d) (2006) ("Notwithstanding anest provision of this section, a case may not be
converted to a case under another chapter of itfes unless the debtor may be a debtor under such
chapter.").

' Marrama v. Citizens Bank of Mas#n e Marrama), 127 S. Ct. 1105, 1110 (2007).

2111 U.S.C. § 109(e) (2006) (providing that to tigible as debtor under chapter 13, individual niste
regular income and have debts below specified datizounts).

% The First Circuit inMarrama viewed the "debtor may be a debtor under suchteHagquirement in
section 707(d) as simply referring to the condgiset out in section 109(€ee In reMarrama 430 F.3d at
479 n.3;see alsoS. REP. NO. 95-989, at 94 (1978)as reprinted in1978 U.S.C.C.A.N. 5787, 5880
("[S]ubsection d . . . reinforces [11 U.S.C. §] I89prohibiting conversion to a Chapter unlessdébtor is
eli%ible to be a debtor under that Chapter.").

%n re Marrama 127 S. Ct. at 1111 ("[A] ruling that an individisaChapter 13 case should be dismissed
or converted to Chapter 7 because of pre-petitaaitfaith conduct, including fraudulent acts comedtin
an earlier Chapter 7 proceeding, is tantamount oling that the individual does not qualify as ebtbr
under Chapter 13.").

2 As an alternative basis for its decision, thiarrama court found that section 105(a) grants to
bankruptcy court's sufficient authority to orderienmediate denial of a motion to convert, and Siatilar
authority exists under the "inherent power of efederal court to sanction ‘abusive litigation pices." Id.
at 1112 (citing Roadway Express, Inc. v. Piper, W43. 752, 765 (1980)).
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than under a liquidation, and whether the plan ame sense
"cures" prior bad faith. Today's opinion renddmese questions
academic, and little is left to guide what a bapkey court must
consider, or may disregard, in blocking a § 706(@versiorf>

This article offers some suggested answers to thesesolved questions. Part
Il addresses the initial matter of whether the psscfor conversions under the
existing Bankruptcy Rules is compatible wiltarrama Due process concerns
related to notice and the opportunity for hearitigg limitations on the type and
scope of a bad faith conversion hearing, and tegyasient of burdens of proof are
also discussed. Part Il presents views on thedatdrfor determining bad faith in
the case conversion context.

I. NOTICE AND HEARING
A. The Bankruptcy Rules

Bankruptcy Rule 1017(f)(2j provides that a debtor's motion to convert under
section 706(a) shall be by motion and served asined) by Rule 9013’ Rule
1017(f)(1) further instructs that the court is meguired to treat a section 706(a)
conversion motion as a contested matter under Bod€l. Perhaps based on the
pre-Marrama view that conversion under section 706(a) is aenaif right, or that
the statutory requirements for conversion listedsection 706 are not often
disputed, these rules make clear that a motiomheeart under section 706(a) is not
automatically a contested matter and that a heawgegl not be held unless the court
so directs®

%d. at 1115 footnote omitte)!

% The Marrama majority opinion mistakenly refers to the applitaBankruptcy Rule as Federal Rule of
Bankruptcy Procedure 1017(c)(2)d. at 1108 ("Pursuant to Federal Rule of Bankruptepc@dure
1017(c)(2), the notice of conversion was treate@ asotion to convert, to which both the trustee #red
Bank filed objections.").

" FeD. R. BANKR. P. 1017(f)(2) ("Conversion or dismissal under §8(&), 1112(a), 1208(b), or 1307(b)
shall be on motion filed and served as require®ble 9013.").

% The Advisory Committee Notes describing Rule 1@)7gubdivision (d) became subdivision (f) in
1999) provide:

Subdivision (d) [currently ()] is amended to prdeithat dismissal or conversion pursuant to 88
706(a), 707(b), 1112(a), and 1307(b) is not autarally a contested matter under Rule 9014.
Conversion or dismissal under these sections tmted by the filing and serving of a motion as
required by Rule 9013. No hearing is required @s¢hmotions unless the court directs.

FED. R. BANKR. P. 1017 advisory committee's note (19&@eCroston v. Davislf re Croston), 313 B.R.
447, 451, 454 (B.A.P. 9th Cir. 2004) (holding thainversion was matter of right and presenting
presumption that hearings not be held unless twaea court order)n re Oblinger, 288 B.R. 781, 783
(Bankr. N.D. Ohio 2003) (stating that, despite thexessity of court order undeel: R. BANKR. P.
1017(f)(3), conversion exercised therein is nated as contested matter under Rule 9014).
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The Bankruptcy Rules understandably take a difteagproach with regard to
conversions from chapters 12 or 13, which "shaltbeverted without court order
when the debtor files a notice of conversion urggrn208(a) or 1307(af*Even
without Marramabad faith considerations, section 706 itself rezpithat the debtor
must be eligible to be a debtor in the chapter Bbugder section 108,and not
have previously converted the case to chapfédi7 recognition that these matters
could be contested, the Rules provide an opportdaitinterested parties to object
by requiring the debtor to seek an order of coriwarspon motiori” But since no
statutory eligibility requirements for conversioglating to debt limitations under
section 109(e) or prior conversions are referemeeggctions 1208(a) or 1307(a), no
additional procedural steps other than the filifgaonotice of conversion are
warranted when a debtor converts from chapters 13 ¢o chapter 7

2 FED. R. BANKR. P. 1017(f)(3).Seell U.S.C. § 1208(a) (2006) (“The debtor may conaerase under
this chapter to a case under chapter 7 of thes ditlany time. Any waiver of the right to convender this
subsection is unenforceable."); 11 U.S.C. § 130728p6) (using language identical to that of sectio
1208(a)).

3011 U.S.C. § 109 (2006) (outlining what is requited'be a debtor under title 11" for chapters 718,

12, and 13); 11 U.S.C. § 706(d) (2006) ("Notwithstiag any other provision of this section, a casg mot

be converted to a case under another chapter oftitld unless the debtor may be a debtor undehn suc
chapter.").See6 COLLIER ON BANKRUPTCY  706.05 (Alan N. Resnick et al. eds. 15th ed. g804)
(explaining section 706(d) to require that "thegiblility requirements of section 109 . . . be metdve any
conversion of a liquidation case may be accomptisteéther by the debtor or by the court, and [that]
reference must be made to section 109 for a datatian of who may be a debtor under chapters 1ani2
13"); see alsdn re Spurlin, 350 B.R. 716, 718-19, 723 (Bankr. W.D. 2@06) (applying subsection (d) to
deny debtors' motion to convert where they couldmeet eligibility requirements of section 109); re
Banks, 252 B.R. 399, 402 (Bankr. E.D. Mich. 200Qp]tbsection (d) . . . simply serves as a restatéme
that § 706 cannot be used to circumvent the eligivequirements of § 109.").

31 See6 COLLIER ON BANKRUPTCY { 706.01 (“Section 706(a) provides that the debas a right to
convert a case to a case under chapter 11, 12 at 48y time, as long as the case had commencad as
chapter 7 case and had not previously been comveden another chapter."yee alsdBanks 252 B.R. at
402-03 ("Looking at both the language of [secti@®(d)] and [its] legislative history" to deny detdo
motion to re-convert)in re Hanna, 100 B.R. 591, 593 (Bankr. M.D. Fla. 1983n¢ legislative history of §
706(a) clearly supports the interpretation thagbtadr's right to convert is lost once it has bearased.").

%2 SeeFED. R. BANKR. P. 1017(f)(2) (2006) (“Conversion . . . under §&5(#), 1112(a), 1208(b), or
1307(b) shall be on motion filed and served asirediby Rule 9013."); ED. R. BANKR. P. 9013 (2006) ("A
request for an order, except when an applicati@uilorized by these rules, shall be by writteniomot . . .
The motion shall state with particularity the grdantherefore, and shall set forth the relief oreorsbught.
Every written motion other than one which may basidered ex parte shall be served by the movinty par
on the trustee or debtor in possession . . se§ alsoCalder v. Paynelrf re Calder), 973 F.2d 862, 867
(20th Cir. 1992) ("The rule makers certainly inteddhat conversion of a chapter 7 case be accdmeplisy
entry of an order, not mere service of notice téni to request such an orderduétingIn re Dipalma, 94
B.R. 546, 549 (Bankr. N.D. Ill. 1988))n re Rigales, 290 B.R. 401, 404 (Bankr. D.N.M. 2003)p(sting
Calderto hold that "the Debtor must file a motion andegnotice of the proposed conversion to interested
parties with opportunity for objection and hearprépr to an order for conversion'l re Bistrian, 184 B.R.
678, 682 (Bankr. E.D. Pa. 1995) (holding that Ra043 "permits the court and the party opposing the
application to prepare adequatelyjuéting Taragon v. Eli Lilly and Co., 838 F.2d 1337, 13mC. Cir.
1988)).

% Seell U.S.C. § 1208(a) (2006) ("The debtor may consecase under [chapter 12] to a case under
chapter 7 of this title at any time."); 11 U.S.C1807(a) (2006) ("The debtor may convert a casesund
[chapter 13] to a case under chapter 7 of this &itlany time."). The Advisory Committee Notes diestg
Rule 1017(d) (subdivision (d) became subdivisigrnfL999) provide:
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It had been argued in some pdarrama cases that by invoking Rule 9013 and
its requirement that a motion be filBdRule 1017(f)(2) impermissibly interfered
with the debtor's one-time, absolute right to cofvand that the mere filing of a
notice of conversion was sufficient to effectuatenwersior®> While courts
generally rejected this argument and found no ainfietween the procedure
adopted by the Bankruptcy Rules and the CBdgrict adherence to the procedure
was sometimes lacking when, for example, the d&btiling of a notice of
conversion would immediately trigger conversiéhe potential foMarramabad
faith objections lends additional support for ré@e of immediate conversions
which depart from the motion procedure and oppdnrtuor hearing set out in Rule
1017(f)(2)%

Conversion of a chapter 13 case to a chapter 7asaaathorized by § 1307(a) is accomplished by
the filing of a notice of conversion. The notice @dnversion procedure is modeled on the
voluntary dismissal provision of Rule 41(a)(180-R. Civ. P. Conversion occurs on the filing of
the notice. No court order is required.

FED. R. BANKR. P. 1017, advisory committee's note (19&9e In reMcFadden, 37 B.R. 520, 521 (Bankr.
M.D. Penn. 1984) ("[A] request by a Debtor to comveis Chapter 13 to a Chapter 7 is effective
immediately without notice to creditors by operatiof law."); Perkins v. Perkindrn( re Perkins), 36 B.R.
618, 620 (Bankr. M.D. Tenn. 1983) ("Section 130@egnts adebtor the unconditional and unwaivable
right to convert a case under Chapter 13 to Chaptdrany time and contains no language requirmgtc
approval of the debtor's decision to convert."L@ LIER ON BANKRUPTCY T 1208.01 ("The debtor's right
to convert [from chapter 12] to chapter 7 is autticre@nd court approval need not be obtained.").

34 FED. R. BANKR. P. 9013 (“A request for an order . . . shall bevbigten motion . . . .")Seeln re Calder,
973 F.2d at 867 (discussing Rule 9013's requiremifiling motion); In re Washington, 235 B.R. 126, 130
(Bankr. S.D. Fla. 1998) (denying debtors' attenoptanvert because they did not "[file] a motionkseg
conversion pursuant to Rule 90139ee generallyi0 GOLLIER ON BANKRUPTCY { 9013.01 (discussing
purpose and requirements of Rule 9013).

® See, e.g., In r€alder, 973 F.2d at 866-87 (rejecting debtor's argumieat filing date of motion to
convert should be effective date of conversidn)re Dipalma 94 B.R. at 549 (stating,"[t]he rule makers
certainly intended that conversion of a chapteasede accomplished by the entry of an order,heotrtere
service of notice of intent to request such andjde

% See, e.g., In r€alder, 973 F.2d. at 867 (finding no conflict betwesection 706(a) and Bankruptcy
Rules 1017(d) and 9013).

37 Cabral v. Shambarn(re Cabral), 285 B.R. 563, 567—69 n.3 (B.A.P. 1st 2802) (noting bankruptcy
court immediately converted case, terminated chapteustee, and appointed chapter 13 trustee ore sa
date debtor filed notice of conversioi);re Pisczek, 269 B.R. 641, 642 (Bankr. E.D. Mich. 200ihding
debtors' "notice of conversion" does not immedyaéffectuate conversion and must be treated asomutai
convert);see In reCarrow, 315 B.R. 8, 19 (Bankr. N.D.N.Y. 2004) (aancing court will no longer sign
"ex parteapplications to convert" from chapter 7 to chaf8rand will require compliance with motion
requirement in Rule 1017(f)(2)).

% The following notice was added on July 10, 2007the "Judge's Corner" of the website for the
Bankruptcy Court for the District of South Carolimaresponse to thdarramaopinion:

In light of the ruling of the U.S. Supreme CourtiinRe Marrama 127 S. Ct. 1105 (2007) that a
debtor may forfeit the "absolute" right to convertcase from chapter 7 to another chapter
pursuant to 11 U.S.C. § 706(a), such motions magrbeted after consideration by the court or
may be set for a hearing. Counsel should therefoteexpect the immediate entry of an order of
conversion. Motions to convert pursuant to § 7068(ejuld be served on the chapter 7 trustee, the
debtor, and all parties in interest. If a hearisgset, 20 days notice is required pursuant to
Bankruptcy Rule 2002.
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B. Non-Automatic Contested Matter

The Bankruptcy Rules provide little direct guidaname how courts should
address procedural questions posed by the conBuefca section 706(a)
conversion motion and a section 1307(c) "for causigéction. Nevertheless the
procedural regime established by the Bankruptcye®{dr conversions is generally
compatible withMarramaand need not be changed.

An initial question is whether the potential forcsen 1307(c) "for cause"
matters to be heard in connection with a sectigg(&0conversion motion justifies
the automatic treatment of the motion as a cordestatter’® If treated as a
contested matter, Rule 9014 governs and the matiazonvert would need to be
served in the same manner as a summons and complailer Rule 7004
Reasonable notice and an opportunity for a hearingt be afforded to the parties
against whom the conversion is soutfhAdditionally, unless the court orders
otherwise, the Part VIl rules applicable in advergaroceedings as listed in Rule
9014(c) would be applicable.

Marramatells us that bad faith objections to conversibowd arise only in the
exceptional case, with the "vast majority" of comsiens being sought by "honest
but unfortunate debtors who do possess an absudiitieto convert their cases . . .
42 While it is too early to predict the frequencysafch objections, the number of
Marramastyle objections will likely not exceed objectiohstorically filed based

[Conversions from chapter 13 to chapter 7 purstargection 1307(a) are unaffected by this
announcement and remain effective upon the filifga anotice pursuant to Bankruptcy Rule
1017.]

RULING OF THE U.S. SUPREME COURT IN IN RE MARRAMA (2007),
http://www.scb.uscourts.gov/JudgesCorner/judgeszanain.htm.

* Seell U.S.C. §§ 706(a), 1307(c) (2006). All conversiomi dismissal matters other than those listed in
Rules 1017(f)(2) and (f)(3) are treated as contestatters. ED. R. BANKR. P. 1017(f)(1).

4% FED. R. BANKR. P. 9014(b); 10 6LLIER ON BANKRUPTCY { 9014.03 (Alan N. Resnick et al. eds., 15th
ed. rev. 2007) ("Once the motion commencing theesiad matter has been filed, it is to be servethen
party against whom relief is sought in the manmerided in Rule 7004 for the service of a commond a
complaint.”).

“ FED. R. BANKR. P. 9014(a) ("In a contested matter not otherwiseeed by these rules, relief shall be
requested by motion, and reasonable notice andrivppity for hearing shall be afforded the party iaga
whom relief is sought.")seeFireman'sFund Mortgage Corp. v. Hobdyn(re Hobdy), 130 B.R. 318, 320
(B.A.P. 9th Cir. 1991) (holding debtor's indiretiaienge to secured claim by its proposed cha@epldn,
which substantially reduced claim, failed to giveasonable notice and opportunity for hearirgge
generally10 GOLLIER ON BANKRUPTCY T 9014.04 (stating that many if not all distribesve local rules that
detail time limits and manner in which court hegnis requested and set).

2 Marrama v. Citizens Bank of Massn (re Marrama), 127 S. Ct. 1105, 1111 (20038eJeffrey W.
Warren & Shane G. RamseRevisiting the Inherent Equitable Powers of the Baptcy Court: Does
Marrama v. Citizens Bank of Massachus@&tgnal a Return to Equity26 Av. BANKR. INST. J. 22, 22
(Apr. 2007) ("This resolution was clearly an im@t victory for chapter 7 trustees and creditors of
bankruptcy estates because it prevents the passitiilwaste to the estate by the fraudulent cohdfiche
atypical debtor and avoids administrative wastersfecessary proceedings before the court.").
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on debt limitations in section 109(&)More to the point, if thdlarramadecision is
intended to help courts avoid unnecessary procedwmdens, no rule change
making all section 706(a) motions a contested matteistified.

C. Notice and Opportunity for Hearing

The effect of treating conversion motions under é&xésting rules without
change, however, raises some concerns probabhatidetssed through local rules
or court order. For the vast majority of motionscbnvert, those unopposed or in
which opposition does not assert bad faith, nommation practice under local rules
will continue to afford courts flexibility to effiently process such requests. No
hearing will be required on these motions in mastes, unless the court diretts.

In the rare case in which bad faith is alleged mesponse, thereby effectively
transforming the motion undévlarrama into a section 1307(c)-type proceeding,
and a contested matter under Rule 9014, courtddlemsure by local rule or court
order entered in the proceeding that appropriate grtbcess protections are
extended to the partiésSection 1307(c) itself provides that the court maxgvert
or dismiss a chapter 13 case on request of pariptarest "after notice and a
hearing.”® The Bankruptcy Code defines the phrase "aftercaaind a hearing" to
mean "such notice as is appropriate in the pasdticeircumstances and such
opportunity for a hearing as is appropriate in peticular circumstance$™This
has been construed as a flexible concept, givingtsanuch latitude in determining
what process is due in the circumstarfest a minimum, litigants should be

43 Seell U.S.C. § 109(e) (2006) (setting maximum linfiits secured and unsecured debts for individual
to be debtor under chapter 13); DLCIER ON BANKRUPTCY  109.06[3] ("There has been some dispute as
to whether the bankruptcy court may look beyond deétor's schedules to determine eligibility under
section 109(e).").

44 SeeCroston v. Davislfi re Croston), 313 B.R. 447, 454 (B.A.P. 9th Cir. 20(@serving that effect of
not automatically treating section 706(a) motiamsdnvert under Rule 9014 is presumption no heawilig
be held unless court so orders); David S. Kennedgp&ncer Clift, 1ll,Current Controversies Around a
Debtor's Right to Convert a Chapter 7 Case to a€ddeder Chapter 11 or 132 JOFBANKR. L. & PrRAC.

3, 8 (2003) ("No notice and a hearing are requineduch motions unless the court so directs.")p6LER
ON BANKRUPTCY { 706.07 ("[N]o hearing is required on these mmtianless the court so directs.").

%511 U.S.C. § 1307(c) (2006) (governing conversiboases to and from chapter 13E0FR. BANKR. P.
1017 (classifying procedure to convert case to lerothapter as contested matter under Rule 98&4);
e.g., In reBroad Creek Edgewater, LP, 371 B.R. 752, 757 (BabkS.C. 2007) (applyiniylarrama, court
held that since right to convert was no longer hlispit was necessary to have notice, which in tase
was 20 days, and hearing).

411 U.S.C. § 1307(c) (2006%eeFED. R. BANKR. P. 1017(f)(1) (stating that Rule 9014 governs a
proceeding to convert a casekd: R. BANKR. P. 9014 (requiring when there is a contested maittetr
reasonable notice and opportunity for hearing ‘fierded to the party against whom relief is soupht"

4711 U.S.C. § 102(1)(A) (2006).

“8 Tennant v. Rojaslif re Tennant), 318 B.R. 860, 870 (B.A.P. 9th Cir. 20@#fling Great Pac. Money
Mkt.s, Inc. v. Kruegerlf re Krueger), 88 B.R. 238, 241 (B.A.P. 9th Cir. 1988)Jhus, the concept of
notice and a hearing is flexible and depends ont vghappropriate in the particular circumstances8e,
e.g, Dinova v. Harris Io re Dinova), 212 B.R. 437, 443-44 (B.A.P. 2d Cir. 199fplding that notice
requirement was not met where court gave notiaar poi debtor failing to comply with procedure ahen
dismissed without hearingly re Meints 222 B.R. 870, 872 (Bankr. D. Neb. 1998)i(afing lower court's
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entitled to no less process than would be affoxmed motion to convert or dismiss
under section 1307(¢&j.

In the context of an attempt to block conversionbad faith grounds, the
objecting party should be required to state, wiltipularity, the factual and legal
basis for the objection. Akin to the requirementiederal Rule of Civil Procedure
9(b) that fraud shall be "stated with particulatityapplicable in contested matters
pursuant to Bankruptcy Rules 7009 and 9014(c),odeshould be given adequate
notice before hearing of the specific allegatiofisoad faith> If the court takes
action sua sponte to prevent immediate conversjoimimking its authority under
section 105(a), the court should issue an ordeshtmwv cause which sufficiently
apprises the debtor of the conduct believed tonbabaise of process.

In defining the hearing prong of the words "aftetice and a hearing," section
102(1)(B) authorizes a court to act without conduri hearing if proper notice is
given and if a timely request for a hearing is matde by a party in interest, or if
there is insufficient time for a hearing beforeaam authorized by the court must be

sua spontealecision to dismiss debtor's case for failuredmply with procedural requirements when debtor
was given adequate notice of those requirements).

*® The "after notice and a hearing” language is &smd in section 1112(b) and section 1208@?e
Finney v. Smithlfi re Finney), 992 F.2d 43, 45-46 (4th Cir. 1993) (oimteremand of bankruptcy court's
sua sponteeconversion of chapter 11 case back to chapbec@use, although debtor had been given ample
notice and opportunity for hearing on issue of jeative bad faith," he was not afforded opporturity
hearing on whether chapter 11 reorganization whgbttively futile.");cf. 11 U.S.C. §8 1112(b)(1), 1208(c)
(2006) (using "after notice and a hearing" languagehapter 11 and chapter 12 alda)re Bartelt, No. 03-
61599, 2007 WL 2579949, at *2 (Bankr. D. Mont. Sept 2007) (rendering decision with respect to
conversion of chapter 7 plan to chapter 13 plareuséction 706(a) only after due notice was gived a
hearing was conducted).

0 Fep. R. CIv. P. 9(b).SeePleading Securities Fraud with Particularity UndRule 9(b) 97 HaRv. L.
REV. 1432, 1432 (1984) (citing®. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURES 1296, at
400 (1969) ("This special pleading requirement derifrom the historically disfavored status of ftau
claims at common law."); Interim Bankruptcy Rule81I(e)(1) at 9-10 (Aug. 2005pvailable at
http://lwww.uscourts.gov/rules/BK _Interim_Rules_Cligadf ("A motion to dismiss under § 707(b)(1) and
(3) shall state with particularity the circumstamedleged to constitute abuse.").

1 SeeCabral v. Shambanin( re Cabral), 285 B.R. 563, 578-79 (B.A.P. 1st Cir. 20(finding that
although trustee's motion for reconversion undeti@e 1307(c) did not use phrase "bad faith", delbtas
given sufficient notice by motion's reference tosmapresentations and conflicting statements made at
meeting of creditors)in re Krueger 88 B.R. at 241 (recognizing that notice is nolyostatutory
requirement under section 1307(c), but a constitali requirement as welljjon. Christopher M. Klein,
BankruptcyRules Made Easy (2001): A Guide to the Federal fRolie Civil Procedure That Apply in
Bankruptcy 75 AM. BANKR. L.J. 35, 43 n.50 (2001) (noting that Rule 9 of #ederal Rules of Civil
Procedure is expressly made applicable by Rule d06@deral Rules of Bankruptcy Procedure).

2 See In reTennant 318 B.R. at 870 (concluding that procedural dvecgss requiring notice and
opportunity to be heard applies when court invokestion 105(a) to dismiss debtor's case); Muessel v.
Pappalardolt re Muessel), 292 B.R. 712, 717-18 (B.A.P. 1st Cir.30@inding bankruptcy court'sua
spontedismissal of debtor's chapter 13 case on altergiatends not raised by trustee, without notice or
meaningful opportunity to be heard, violated "fumegatal rights to procedural due process and theesgp
requirements of the Bankruptcy Code"); Fid. NatfleTIns. Co. v. Franklinlf re Franklin), 179 B.R. 913,
927 (Bankr. E.D. Cal. 1995) (recognizing that wheamkruptcy courts raise issue of remand of removed
actionsua spontedue process ordinarily requires that partiesffmeded opportunity to be heard).
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done?® There certainly will be matters involving allegbdd faith conversions in
which the court may determine, upon consideratioth® written submissions, that
a hearing is unnecessary or will not assist thertcou deciding the matter.
Bankruptcy Rule 9017 contemplates that a court nedy upon affidavits of the
parties without an evidentiary hearing in ruling anmotion>* The parties may
agree that witness testimony is unnecessary or thay fail to request an
evidentiary hearing® But in the highly fact-intensive proceeding whigtarrama
contemplates involving allegations of bad faith dfichudulent conduct® live
testimony would seem an essential component ohézging proces¥. Except in
the most extraordinary cases, the parties shouffiie®m an opportunity, unless they
consent otherwise, to present testimony at an etily hearing. If the debtor
intenoég to offer testimony, a specific requestdarevidentiary hearing should be
made?

D. Notice of Hearing

Bankruptcy Rule 9006(d) requires that "notice of &earing shall be served
not later than five days before the time specif@dsuch hearing, unless a different
period is fixed by these rules or by order of tlrt.®® In fact, the timing of a
hearing on a motion to convert or dismiss filedairchapter 7, 11 or 12 case is
controlled by another rule. Bankruptcy Rule 200(arequires twenty days notice

%11 U.S.C. § 102(1)(B) (20003peMorlan v. Universal Guar. Life Ins. Co., 298 F.396618 (7th Cir.
2002) ("A requirement of 'notice and a hearingllyemeans notice anthe opportunity fora hearing.");
Grundy Nat'l Bank v. Looneyir{ re Looney), 823 F.2d 788 (4th Cir. 1987) (recognizthgt section 102
does not require actual hearings in some circuroegn

% FED. R. BANKR. P. 9017 (applying Rule 43 of the Federal Rules ifl&énce);seeBlaise v. Wolinsky
(In re Blaise), 219 B.R. 946, 948 (B.A.P. 2d Cir. 1998)ding that evidentiary hearing not necessary to
satisfy notice and hearing requirement of secti887{c) and that court may rely upon affidavits loé t
parties); Leonard L. Gumporf,he Bankruptcy Examine0 CAL. BANKR. J. 71, 103-04 (1992) (noting
conflicting holdings regarding need to conduct &identiary hearing on motion for trustee).

%5 See In reCabral, 285 B.R. at 577—78 (finding debtor did not objectrustee’s facts at nonevidentiary
hearing and failed to request evidentiary hearitgye Blaise 219 B.R. at 949 (stating evidentiary hearing
was not required because creditor's allegationg wet disputed and no hearing was requested); Bower
Am. Honda Fin. Corp., 216 B.R. 95, 97 (N.D.N.Y. I99asserting parties must request evidentiary
hearing).

%6 Marrama v. Citizens Bank of Mas#n fe Marrama), 127 S. Ct. 1105, 1111 (2007).

%" Seeln re Harris, 357 B.R. 1, 6 (Bankr. D.N.H. 2006) (noticurt's finding of bad faith was "reinforced
by the Court's opportunity to observe, at lengdtle, Debtor on the witness standsge alsdDeHart v. Parke
(In re Parke), 369 B.R. 205, 207 (Bankr. M.D. Pa. 2007jli¢iating second evidentiary hearing would be
necessary due to lack of testimonBlut seeMarrama v. Citizens Bank of Massn (re Marrama), 430 F.3d
474, 483 (1st Cir. 2005) (finding record was suéfit evidence to support finding of "bad faith").

%8 The debtor inMarrama contended on appeal that the bankruptcy court thekesufficient record
supporting a finding of bad faith because he waspnovided an evidentiary hearing. In rejectingsthi
argument, the First Circuit observed that the delal failed to request an evidentiary hearingdwise the
bankruptcy court about what additional evidencestiaght to offerin re Marrama, 430 F.3d at 483%ee
alsoIn re Cabral, 285 B.R. at 577 (indicating importance of requngsevidentiary hearingPowers 216
B.R. at 97 ("[A] hearing is not required if a paityinterest does not request one.").

% FED. R. BANKR. P. 9006(d).
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to all parties in interest for such a motion, uslése hearing on the motion to
convert or dismiss is under section 707(aj{3)r under section 707(B),or based
on the debtor's failure to pay the filing f8&\ motion to convert filed by the debtor
under section 706(a) is thus subject to the twdagynotice requirement.

Some courts have questioned the application of Ra02(a)(4) when a hearing
is scheduled following an objection to a sectio(&) motion to conveff Once
again, this practice may have been driven by teMarrama view that section
706(a) provides for immediate conversion. If afeotion to conversion is filed
raising fact-intensive bad faith issues, the partiew, more than ever, should be
given at least as much notice of hearing as thesralurrently afford. Although
perhaps unnecessary, local rules pdatramamay seek to bolster the Bankruptcy
Rules by clarifying that twenty days notice is reqd®

E. Type of Hearing
The primary focus of the conversion hearing shdaddn whether proven bad

faith conduct sufficiently merits the "immediatenibd of a motion to convert filed
under § 706 in lieu of a conversion order that hyepastpones the allowance of

8011 U.S.C. § 707(a)(3) (2006) (permitting dismissichapter 7 case, on motion by U.S. trustee, for
failure to timely file schedules and other inforioatrequired by section 521(a)(1) (although sectaa(1)
was renumbered as 521(a)(1) by BAPCPA, no corraipgrchange was made to 707(a)(3))).

111 U.S.C. § 707(b) (2006) (permitting dismissatonversion of chapter 7 case for "abuse").

2 FED. R. BANKR. P. 2002(a)(4). Bankruptcy Rule 2004(a)(4) doesautiress the timing of motions to
convert or dismiss chapter 9 or 13 cases, appgriatving this to the discretion of the court unéerde
2002(f). See In reAnderson, 70 B.R. 883, 888 (Bankr. D. Utah 1983pplying twenty day notice
requirement under Bankruptcy Rule 2002(a)(7) (autye(a)(4)) to motion to convert chapter 13 casere
though rule is silent with respect to such cases; als® COLLIER ON BANKRUPTCY, 1 2002.02[6][d], at
2002-23 (Alan N. Resnick et al. eds., 15th ed. g806) ("[W]hen notice and hearing are required on
motions to convert or dismiss under . . . chapfera&nd 13], the court has discretion to establish a
appropriate period under rule 2002(f).9ee generallfFED. R. BANKR. P. 2002(f) (providing for court's
discretion to order that notice be given in circtamses not covered by other subdivisions).

% See, e.g.Nikoloutsos v. Nikoloutsos, 222 B.R. 297, 3010ETex. 1998) fev'd on other grounds
Nikoloutsos v. Nikoloutsoslif re Nikoloutsos), 199 F.3d 233 (5th Cir. 2000)) (fingj preMarrama, that
because conversion under section 706(a) is mdttegha and hearing is not required under Rule 9(Ri3e
2002(a) was not applicable and bankruptcy courpgry converted case to chapter 13 four days after
motion filed); cf. In re Carrow 315 B.R. 8, 20 (N.D.N.Y. 2004) (electing doect movant requesting
conversion under section 706(a) to provide 20 dejike pursuant Rule 2002(a)(4) to allow Unitedt&ta
Trustees and creditor with opportunity to raiseechbpns).But see In reSpencer, 137 B.R. 506, 512-13
(N.D. Okla. 1992) (finding, prdarrama that when read in conjunction, section 706(a)leRa013, and
Rule 2002(a), require debtor in conversion fromptéa? to 13 to give 20 days notice).

% See, e.g.BANKR. E.D. MICH. R. CH. 7 CONv. (requiring debtors converting under section 7p6(a
provide 20 days noticegee alsdBANKR. W.D. Mo. R. 1017-1(C) (stating creditors and interestedigsrt
have 20 days from date of service of notice by ateht file objection). Section 1112, which governs
conversion or dismissal of chapter 11 cases, wastautially amended by the Bankruptcy Abuse Prément
and Consumer Protection Act of 2005 ("BAPCPASgePub. L. No. 109-8, § 442, 119 Stat. 23, 115—16
(2005). A provision was added in section 1112(b¥&ting time deadlines for a hearing on convetrslion
provides that the court shall "commence the heasing motion under this subsection not later tHadays
after filing of the motion, and shall decide thetion not later than 15 days after commencemenuoh s
hearing, unless the movant expressly consentsctiméinuance for a specific period of time or corlipgl
circumstances prevent the court from meeting the timits established by this paragrapld."
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equivalent relief . . . ® Mindful thatMarramais premised on the desire to remedy
this "procedural anomaly" and avoid unnecessarayfélconversion should be
allowed if the court is uncertain that equivalesitaf (reconversion) is inevitable, or
if an adequate record is lacking prior to convarsipon which to make such a
decision.

Depending upon the bad faith standard applicablesuoch proceedings, as
discussed in part Ill, most debtors should be aldwo proceed with conversion
and given the opportunity to demonstrate that csioe is in the best interest of
creditors. AsMarrama states, the "vast majority" of debtors are thodechv
"Congress sought to give . . . the chance to répaiy debts should they acquire the
means to do sd&" The door to conversion should be shut only to ¢hdebtors
whose acts of bad faith are so "shockingly egregyiBligenerally amounting to
flagrant abuse of process, that reconversion wbaldrdered no matter how much
redemption the debtor might otherwise muster withca@nfirmable plan if
conversion were permitted.

Marrama recognizes the authority bankruptcy courts possesber under
section 105(a) or through the court's inherent powe control the flow of
proceedings brought before’ftWhen the debtor's bad faith is so palpable based o
the evidence presented that reconversion is certaurts need not postpone the
inevitable. This ability to consider evidence @fdbfaith as "cause" under section
1307(c) at the preconversion stage rather tharpastconversion motion to dismiss
or reconvert is in part an exercise in docket ain@sed on notions of judicial

% Marrama v. Citizens Bank of Mas#n fe Marrama), 127 S. Ct. 1105, 1112 (2007).

 |d. at 1108.SeeHon. James D. Walker Jr. & Amber NickeR006 Eleventh Circuit Survey—
Bankruptcy 58 MERCERL. Rev. 1145, 1152 (Summer 2007) (noting that beft@rrama, lower courts
grappled with issue of whether conversion from ¢bap to chapter 13 was absolute rigegeWilliam C.
Heuer, Marrama v. Citizens Bank of Massachus8isl Faith Forfeits Right to Convert to Chapter, 2%
AM. BANKR. INST. J. 22, 65 (April 2007) (noting tharramaruling is based on both text of section 706(d)
and bankruptcy court's authority to "prevent almfggrocess").

" In re Marrama 127 S. Ctat 1111.Seeln re Young, 91 B.R. 730, 731 (E.D. La.1998) (holdingtth
debtor was permitted to convert from chapter 7hapter 13)in re Kelly 261 B.R. 785, 789 (Bankr. M.D.
Fla. 2001) (finding that debtor's acts were noteggus enough to justify denial of debtor's absohight to
convert from chapter 7 to chapter 13).

% SeeCondon v. Smithlg re Condon), 358 B.R. 317, 323 (B.A.P. 6th Cir. 20@Hserving that debtors’
conduct is "almost always shockingly egregious'téported cases in which conversion is denidal)e
Ponzini, 277 B.R. 399, 406 (Bankr. E.D. Ark. 20@Bdlding that debtor was precluded from converting
from chapter 7 to chapter 13 because evidence shtves debtor acted in bad faith when debtor igdore
court orders to appear in person, failed to filguieed pleadings, and refused to cooperate witlptenas
trustee and other partie$), re Pakuris, 262 B.R. 330, 335 (Bankr. E.D. Pa. 2@fdjgcting debtor's request
to convert from chapter 7 to chapter 13 based ditods bad faith because debtor failed to disclose
interest in equitable property distribution on Isehedules and statement of financial affairs uniitee
learned about asset by anonymous letter).

% See In re Marramal27 S. Ct. at 111Zee alsaleffrey W. Warren & Bush Rosg/hatever Happened
to the Inherent Equitable Powers of the Bankrup@ourt?, 24 AM. BANKR. INST. J. 54, 54 (Apr. 2005)
(concluding after consensus of circuit court opisidhat "section 105(a) has been the power thaivall
bankruptcy courts to fashion appropriate extra@dirrelief notwithstanding other provisions of tBede
providing for similar relief or where the Code ikest as to such relief").
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economy”’ To the extent that objecting parties' allegatiofishad faith include
matters concerning the treatment of creditors utiierdebtor's anticipated plan or
the probable inability of the debtor to propose amftmable plan, courts may
guestion whether judicial economy is truly servied section 1307(c)-type hearing
is held prematurely. There seems little advantageermitting evidence on these
matters if the court ultimately concludes, as bl in most cases, that a proper
record cannot be developed prior to converdfo®nce section 1325 plan
confirmation issues are introduced by an objectingarty, it no longer remains a
matter of avoiding redundant hearings.

The debtor likewise may have an interest in seekingebut evidence of bad
faith at the conversion hearing by demonstratirag ttonversion and the debtor's
proposed plan, if presented by that tifh@re in the best interest of creditdts.
Even a debtor who has exhibited a lack of goodhfaitcasionally "surprises
everyone and winds up confirming and performinghapter 13 plan that pays
creditors more than they would receive in chapteand leaves everyone better
off."™ Evidence of this kind, however, whether offeredtbg debtor or objecting

" SeeChambers v. NASCO, Inc., 501 U.S. 32, 43 (199itinsLink v. Wabash R.R. Co., 370 U.S. 626,
630-31 (1962)) (finding federal courts have inhegarthority to "manage their own affairs so asdhieve
the orderly and expeditious disposition of caseg&ffine Co. v. Johnson, 440 F.3d 648, 654 (4th 2006)
("[A] district court has an important interest irdping its docket from becoming clogged with dortman
cases and in ensuring that a party does not useotlmt as an instrument of fraud or deceitcf); United
States v. Hudson, 11 U.S. 32, 34 (1812) ("Certaiplied powers must necessarily result to our Cooffts
justice from the nature of their institution.").

™ In re Oblinger, 288 B.R. 781, 786-87 (Bankr. N.D. Oh@®3) (finding that issues of good faith, best
interests of creditors, best efforts of debtor &abibility "should be addressed in the contexa abmplete
record developed in a confirmation hearing on apsed Chapter 13 plan actually noticed to and eteadl
by creditors and the Chapter 13 trustee, not irctrgext of a hearing on the propriety of conversiothe
first instance")seeln re Gibbons, 280 B.R. 833, 836 (Bankr. N.D. Ohio 20@Xplaining debtors will have
to propose repayment plan "in their Chapter 13" threth plan will be evaluated by chapter 13 trustee¢
creditors for several reasons including debtorsotbfaith or lack thereof." Following this, courilmthen
consider objections from interested parties whdiate "ask that their plan be confirmed.").

"2 The debtor is not required to file a plan with ation to convert. ED. R. BANKR. P. 3015(a). If a case is
converted to chapter 13, a plan must be filed ter llhan 15 days after the date of conversi@p. R.
BANKR. P. 3015(b)see In reLorenz, 368 B.R. 476, 478 n.3 (Bankr. E.D. Va. 2007volving debtor who
"moved for and was granted an extension of timevliich to file his plan" which was "therefore timely
filed"); In re Maurice, 167 B.R. 114, 123 (Bankr. N.D. Ill. 1994pnfirming "[ulnder Rule 3015(b), if the
plan is not filed with the debtor's petition, itadhbe filed within fifteen days thereafter, andkuime shall
not be further extended except for cause showroanbtice as the Court may direct.").

% See, e.g., In rd0 Bears at Chiloquin, Inc., No. 06-62079-fra702M®ankr. LEXIS 1997, at *6, 8
(Bankr. D. Or. June 6, 2007) (applyiMarramain case in which debtor sought to convert to obiapl and
finding "demonstration that past faults were inmicand curable and that a plan can be confirmetthi¢o
ultimate benefit of creditors and the estate isaffirmative defense to a claim that the case shdad
converted or dismissed"$ge alsdn re Michalek, No. CIV-90-1212S, 1991 U.S. LEXIS 15348*18-19
(W.D.N.Y Oct. 22, 1991) (explaining bankruptcy csudo not always have to "make an explicit 'best
interest' finding when converting a Chapter 11 taswl "it is not unprecedented for a court to foalise
and yet refuse to dismiss or convertcf); Rollex Corp. v. Assoc. Materials, Indn(re Superior Siding &
Window, Inc.), 14 F.3d 240, 243 (4th Cir. 1994)a{stg "court must consider the interestsatif of the
creditors") émphasis in original

™ Croston v. Davisl re Croston), 313 B.R. 447, 454 (B.A.P. 9th Cir. 208eln re Thebeau, 3 B.R.
537, 539 (Bankr. Ark. 1980) (involving situation e, under chapter 13 plan, creditors would be paid
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parties, in most instances, should be allowed Maarama bad faith conversion
hearing only if the objecting parties have overcatine preliminary evidentiary
threshold of proving egregious bad faith conddair if the court is satisfied in a
sua sponte proceeding that the debtor has exhigitetal conduct.

Simply put, whileMarrama clarifies that a court may collapse a hearing on
conversion with a hearing on whether "cause" exisger section 1307(c), it does
not compel this result. The equitable nature @f ¢burt's inherent and statutory
authority to look beyond section 706 as a meansotdrol proceedings before it
should mean that in most cases, "for cause" matkadl be deferred until a
postconversion motion under section 1307(c) iglfil&vidence of the debtor's bad
faith remains relevant in the converted case amdbEa addressed under section
1307(c) as well as under section 1325 in relatothé good faith plan confirmation
requirements®

F. Burden of Proof

In concluding that a debtor's right to convert rbayconstrained not only by the
eligibility requirements of section 109(e) but alfwose that indirectly apply
through the application of section 1307(c), Marramacourt did not address how
the burden of proof should be assigned as betwkenparties in a contested
conversion hearing. Should the debtor have to gtbnat conversion is in good
faith or should the objecting party be compellegptove a bad faith debtor is not
worthy of conversion?

Courts have generally held that a party seekingnidsal or conversion of a
chapter 13 case for "cause" under section 1307%s)the burden of showing the
debtor's lack of good faitH.In In re Love " the Internal Revenue Service argued
on a section 1307(c) dismissal motion that thealelbax protestor" had the burden
of proving good faith, relying on decisions whichdnaddressed the burden of proof

statutory fee in excess of what would be receivedad-asset chapter 7 proceeding); Gen. Fin. C@aof.
Powell (n re Powell), 2 B.R. 314, 315 (Bankr. E.D. Va. 1980)dchbing plan where unsecured creditors
would receive more under chapter 13 plan than ucidgpter 7 liquidation).

5 SeeMarrama v. Citizens Bank of Massn (re Marrama), 127 S. Ct. 1112, 1112 (2007) (refusing to
define "bad faith," but noting that debtor's cortduast be atypical).

5 SeeMason v. Younglf re Young), 237 F.3d 1168, 1174 (10th Cir. 2001) (“Phevisions of 11 U.S.C.

§ 1325 ensure that a Chapter 13 plan arising oataafnversion from Chapter 7 will be properly siciged
by the bankruptcy court before the plan is confalimaitigating the danger of abuse $ge alsdHandeen v.
LeMaire (n re LeMaire), 898 F.2d 1346, 1352 (8th Cir. 1990) ("Wehipre-filing conduct is not
determinative of the good faith issue, it is nelveless relevant."); Ohio v. Doersain (e Doersam), 849
F.2d 237 (6th Cir. 1988) (acknowledging that teyatif debtor's conduct, before and after submitpten,
should be considered when evaluating good faith).

" See, e.gln re Love, 957 F.2d 1350, 1355 (7th Cir. 1992) (statimat burden of showing good faith is
not on debtor because unlike section 1325(a)(8}icse1307(c) "does not specifically require thatedbtor
file a petition in good faith"); Alt v. United St (n re Alt), 305 F.3d 413, 420 (6th Cir. 2002) (notingith
party seeking dismissal has burden to show deblémksof good faith); Sullivan v. Soliminir( re Sullivan),
326 B.R. 204, 211 (B.A.P. 1st Cir. 2005) ("[U]In&1307(c), the objecting creditor has the burdeprobf,
while under § 1325(a)(3), it is the debtor's burtjen

957 F.2d at 1355-56.
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in the context of whether a chapter 13 plan wagvstid in good faith under
section 1325(a)’ Noting that courts were not in agreement everoashether the
debtor bears the burden of proof in the sections{&@?2plan confirmation setting,
the Seventh Circuit found that the differencesha wording and function of the
two statutes convincingly establish that the delstoould not have to prove the
"absence of cause,” thus placing the burden toepoause on the party seeking
dismissal or conversion in a section 1307(c) proireg”

This was the approach taken by the Sixth CircuiPBA the prescient opinion
in In re Condon®! decided whileMarrama was pending in the Supreme Court, in
which the panel held that the section 1307(c) gaitth standard should apply to a
debtor's motion to conveit.Consistent with the panel's view that bankrupimyrts
should exercise the same "reluctance” in denyingption to convert to chapter 13
as they would in dismissing a case under sectidv (3, theCondoncourt held
that the party opposing conversion under sectid{&)thas the burden of proving a
lack of good faitH*

Although section 1307(c) is expressly drafted tplamnly to existing chapter
13 cases, there is no reason to treat the providifferently in the assignment of
proof burdens when, aMlarrama directs, it is considered in the context of a
contested matter involving a section 706(a) conwarsnotion. Therefore at a
hearing on a motion to convert, the debtor hadrttial burden to show eligibility
for conversion based on the section 706 requiresn@ttleast in the pristarrama
sense), that the debtor has not previously corvefte case to chapter 7, and that
the debtor is eligible to be a debtor under theptdrasought in accordance with
section 109* Apart from the occasional dispute over whetherdéletor has regular

91d.; seeHardin v. Caldwell I re Caldwell), 895 F.2d 1123, 1126 (6th Cir. 19901isig that burden of
proving good faith is on party seeking dischargelasnchapter 13); Chinichian v. Campolondo (e
Chinichian), 784 F.2d 1440, 1443-44 (9th Cir.198&or a court to confirm a plan, each of the
requirements of section 1325 must be present andethtor has the burdeof proving that each element has
been met," including good faithgmphasis addgdin re McKissie, 103 B.R. 189, 191 (Bankr. N.D. lIl.
1989) (indicating that burden of proof regardingodofaith is on debtor and that "[tlhe good faith
requirement is one of the central, perhaps the mgsdrtant confirmation finding to be made by thoeid in
any Chapter 13 case." (citiig re Rimgale, 669 F.2d 426, 431 n.14 (7th Cir. 1982))).

8 | ove 957 F.2d at 1355 (citingn re Klein, 100 B.R. 1004, 1008 (N.D. 1Il.1989)) (prdirg that
"dismissal for cause cannot mean that a debtor shmst an absence of cause; it can only mean teat th
party moving for dismissal must demonstrate caasel' concluding that statute clearly requires movant
show cause for conversion or dismissal).

81358 B.R. 317 (B.A.P. 6th Cir. 2007).

821d. at 325 (affirming bankruptcy court's denial of delst motion to convert due to debtor's bad faith).

8 1d. at 326 (holding that burden of proving lack of ddaith in context of section 706(a) is on party
opposing conversion).

% n re Broad Creek Edgewater, LP, 371 B.R. 752, 757 (RabIS.C. 2007) (debtor has initial burden of
proving eligibility for relief under section 109 éuthat "conversion is to achieve a purpose perdhitteder
the proposed Chapter"ln re George Love Farming, LC, 366 B.R. 170, 179 (BaifikrUtah 2007) ("[A]
debtor seeking to convert a case from chapter &Ahasitial burden to show that . . . the debtootiserwise
eligible to be a debtor under the new chaptert(i; ¢ase, chapter 11).").
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incomé® or the debt limits in section 109(e) have beereeded?® the debtor will
typically satisfy the burden of proving these prefiary eligibility requirements
without difficulty. The burden should then shiftthe party opposing conversion to
show based oMarramathat bad faith conduct has caused the debtorrieifdhe
absolute right to convetf. Depending upon the proffered evidence of bad faith
conduct and the timing of the hearing, the burdety shift back to the debtor to
demonstrate that conversion is warranted and indgiith. If this includes
argument and evidence that conversion is in the inésrest of creditors despite
proven bad faith, the court may exercise discretamdiscussed earlier, to allow
conversion and defer ruling on such matters uréh gonfirmation or a section
1307(c) motion is filed.

With burdens of proof and presumptions often canfylg intertwined in legal
opinions® one final matter worth briefly addressing is whestlany parties are
entitled to a presumption of good or bad faith. séeking dismissal under section
1307(c) inIn re Love® the Internal Revenue Service argued that the debto
"egregious” pre-petition conduct in dodging his tbligations as a tax protestor
created a presumption that the debtor lacked gaitti®f The Seventh Circuit
found that a presumption which gives undue conatt®r to specific pre-petition
conduct is incompatible with the totality of theatimstances test for determining
good faith and would impose an unfair disadvantag¢he debtor:

If we were to create a presumption when a debtiets arose from
egregious prepetition conduct, then a debtor witiregious
prepetition conduct would be foreclosed from bapkry unless

8 An "individual with regular income" is defined as "individual whose income is sufficiently stakled
regular to enable such individual to make paymenter a plan under chapter 13 of this title, othen a
stockbroker or a commaodity broker." 11 U.S.C. §(80) (2006).

8 |t was noted irMarramathat the debtor had filed another chapter 13 céise ertiorari was granted
and that this subsequent case was dismissed dors&69(e) grounds. Marrama v. Citizens Bank of Mass.
(In re Marrama), 127 S. Ct. 1105, 1110, n.7 (2007) (citvMigrrama v. Citizens Bank of Masdn(re
Marrama), 345 B.R. 458, 463-64, 464 n.10 (Bankr.Mass. 2006)). Although considerable time was
devoted to this issue at oral argument in the comtewhether the case before the Supreme Courtmeas,
the Marramacourt ultimately did not address whether Mr. Maradmad exceeded the debt limiBee id.

n re Broad Creek Edgewater, LP, 371 B.R. 752, 757 (BRdbIS.C. 2007) (finding that burden of proof
shifts to objecting parties to show that debtaras eligible for conversion based on bad faith aerstions
set out inMarrama); George Love Farming, LC366 B.R. at 179 (applyinlarrama to find parties
objecting to debtor's motion to convert to chagitethad burden of showing conversion was in bad)dit
re Shar, 253 B.R. 621, 628 (Bankr. D.N.J. 1999) ifsiatreditor had burden of proving debtor's bathfay
preponderance of evidence).

8 Seege.qg., In reCharles, 334 B.R. 207, 215-16 (Bankr. S.D. TeR5}@applying statutory presumption
of bad faith under section 362(c)(3) in consideringtions to extend automatic staphar 253 B.R. at
628-29 (noting "[g]lenerally, there is a presumpttbat debtors file petitions for reorganizationgood
faith," but recognizing courts may find bad faith ¢ause to grant relief under section 362(d)(1§ an
ultimately dismissal for lack of good faith lies éourts' discretion)in re Thacker, 6 B.R. 861, 865 (Bankr.
W.D. Va. 1980) ("Courts should never presume a tfafood faith. The law universally presumes thahm
acts upright and honest. Like fraud, which is ngaresumed . . . neither is a lack of good faittspreed.").

¥ 957 F.2d at 1352.

%1d. at 1355.
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the debtor could come forward with evidence that haer

activities demonstrate good faith. Some debtorth vgincere
intentions in filing for Chapter 13 relief might v& difficulty

meeting this burden. Accordingly, such a presuompthas the
possibility of unjustifiably foreclosing certain loters from Chapter
13 relief™*

Arguments advocating such presumptionsMarrama conversion hearings
should be rejected for the reasons set forthdwe Moreover there is a textual
basis for reaching the same result. By addinguiginahe BAPCPA amendments a
presumption that a case is filed not in good faitlsections 362(c)(3) and (c)),
Congress has indicated circumstances under whidlada faith filing may be
presumed. No similar language expressly creatipgeaumption is found in either
section 706(a) or 1307(c). Moreover, in expandihg "for cause" factors in
section 1112(b)(4) for dismissal of a chapter 1%ecas part of the BAPCPA
amendments, Congress also chose not to includeesuipption relating to bad
faith.”® The absence of any such presumption in theseosscsuggests that
Congress did not intend, through its silence, tpdse such a shifting of the burden
of proof?*

Il. STANDARD FORDETERMINING BAD FAITH

In undertaking to resolve simply whether the Bapkey Code compels a court
to convert a chapter 7 case when reconversiorfasegone conclusionylarrama
had "no occasion . . . to articulate with preciSithre standard for determining what
bad faith conduct it takes for a debtor to forteié absolute right to convert from
chapter 7° Still the Court was careful to describe the bapkry court's authority
to block conversion in terms of an "appropriateicactin response to fraudulent
conduct by the atypical litigant who has demonstiahat he is not entitled to the
relief available to the typical debtot>'The Court also made clear that this authority
to deny conversion should be exercised only inr4xtinary cases” On this
point, the Court embraced the distinction notedthyy Seventh Circuit irLove
between the standard for good faith in proposirghapter 13 plan under section

g,

25eell U.S.C. § 362(c)(3), (4) (2006).

% Seell U.S.C. § 1112(b)(4) (2006).

% SeeBarnhart v. Sigmon Coal Co., 534 U.S. 438, 452 22q@onstruing Congress's silence to mean
exclusion when at-issue language is included elsesyhKeene Corp. v. United States, 508 U.S. 208, 2
(1993) ("[W]here Congress includes particular laaggiin one section of a statute but omits it intfao. . .
it is generally presumed that Congress acts imtealiy and purposely in the disparate inclusion or
exclusion.") €itation omitted; Russello v. United States, 464 U.S. 16, 23 (1988ting Congress's silence
means intent to exclude when Congress specifigalydes disputed statute in following section).

% Marrama v. Citizens Bank of Mas#n fe Marrama), 127 S. Ct. 1105, 1112 n.11 (2007).

*®|d. at 1111.

1d. at 1112 n.11.
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1325(a)(3) and in dismissing a case under secti®d7(t); a more stringent
standard for lack of good faith is compelled undection 1307(c) in light of the
dire consequences of case dismiS%al.

Finally, the Court's reliance on section 105(a) asference to the "inherent
power" of federal courts suggests that the condodbe prevented by denying
conversion will involve an "abuse of process" obusive litigation practices.”
This is consistent with pritarrama decisions which found the right to convert
could be denied in "extreme circumstancés.”

The logical place courts may look for standarddetermine bad faith will be in
the case law that has developed under section ¢30This was the approach often
taken by courts which had concluded beftMarrama that a debtor's right to
convert was not absolut® While these standards provide an appropriateirsgart

% |d. (citing In re Love, 957 F.2d 1350, 1356 (7th Cir. 1992)) ("Besmulismissal is harsh . . . the
bankruptcy court should be more reluctant to disraipetition . . . for lack of good faith than &erct a plan
for lack of good faith under Section 1325(a).") eTdddition of section 1325(a)(7) by BAPCPA lendsHer
support for the view that a more stringent tesuthbe applied under section 1307(c), since camgsnow
given authority under section 1325(a)(7) to taleléss drastic step of denying confirmation of aptar 13
plan if the petition is not filed in good faith,ther than dismissing the casgeell U.S.C. § 1325(a)(7)
(2006) ("[T]he court shall confirm a plan if thetian of the debtor in filing the petition was inapbfaith.");

In re Hall, 346 B.R. 420, 426 (Bankr. W.D. Ky. 2006)T]fie insertion of §1325(a)(7) is meant to provide
courts with an alternative to the harsh dismissded for under 81307(c) if the Court finds thapetition
was not filed in good faith."); 8 @ LIER ON BANKRUPTCY, { 1325.07A, at 1325-50 (Alan N. Resnick et al
eds., 15th ed. rev. 2006) ("By providing a spediémedy in section 1325(a)(7) for bad faith filinfthe
petition, Congress has presumably indicated thaiatleof confirmation, rather than dismissal, is the
appropriate way to prevent such conduct.").

%In re Marrama 127 S. Ct. at 1115eeleffrey W. Warren & Shane G. RamsBgvisiting the Inherent
Equitable Powers of the Bankruptcy Court: Dddarrama v. Citizens Bank of Massachuselignal a
Return to Equity?26 AM. BANKR. INST. J. 22, 22 (2007) (discussing that under Supremet8ageasoning
in Marrama, "bankruptcy judges have 'broad authority' to takg action that is necessary or appropriate to
prevent an abuse of process under §105(a) of tlde @od have the inherent power to punish abusive
litigation practices"); Kenneth N. Klee & Matthew Beyn,Developments in Lender Liability: Four Causes
of Action, a Theory of Damages, and a Defei®d014 A.L.I.-A.B.A. 231, 240 n.39 (2007) (statitlat
under Marrama, Supreme Court held that every federal court Imherent power to sanction "abusive
litigation practices").

10 seeCopper v. Coppelif re Copper), 426 F.3d 810, 814, 817 (6th Cir. 2008)ding “common sense
dictates that the bankruptcy court should have aityhto police the integrity of its proceedings9ee
Pepper v. Liton, 308 U.S. 295, 304 (1939) (citingcal Loan Co. v. Hunt, 292 U.S. 234, 240 (1934))
(stating "courts of bankruptcy are essentially toof equity and their proceedings inherently peatiegs in
equity"); In re Spencer, 137 B.R. 506, 512 (Bankr. N.D. Okl. 1992h the presence of extreme
circumstances, debtor's right to convert can balitioned or denied as necessary to prevent ingistic
other parties and imposition on the Court.").

101 See, e.g.Marrama v. Citizens Bank of Massn (re Marrama), 430 F.3d 474, 479 (1st Cir. 2005)
("Subsection 706(a) contains no intimation that debdtor should be accorded protection against wis o
willful misconduct, such as an intentional abusehaf bankruptcy process."); Alt v. United States re
Alt), 305 F.3d 413, 418-19 (6th Cir. 2002) (citiBgnks v. Vandiverlf re Banks), 267 F.3d 875, 876 (8th
Cir. 2001)) (asserting that bankruptcy court hasgrdo dismiss chapter 13 petition upon finding thebtor
did not bring it in good faith); Leavitt v. Sotén(re Leavitt), 171 F.3d 1219, 1224 (9th Cir. 1999) (uiti
Eisen v. Curry Ifi re Eisen), 14 F.3d 469, 470 (9th Cir. 1994 curian)) ("Bad faith, as cause for the
dismissal of a Chapter 13 petition with prejudic®olves the application of the 'totality of circetances'
test."); Kestell v. Kestelll( re Kestell), 99 F.3d 146, 148 (4th Cir. 1996) (citihgve 957 F.2d 1350)
("Reasons constituting 'cause’ for dismissal ineladumerated ones . . . as well as judicially coestones
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point, Marrama demands an approach more focused on factors relea
determining bad faith of an atypical debtor atpheconversion stage.

A. "For Cause" under section 1307(c)

Courts have uniformly held that bad faith undertisac 1307(c) should be
determined based on the "totality of the circumstsr®? Often described as a
flexible standard not easily definé¥,courts nevertheless apply a variety of factors
on a case by case basis in assessing the tothlifye @ircumstances. Emphasizing
that the primary focus of the test is "fundameffaé@iness”, the Seventh Circuit in
Loveprovided the following "nonexhaustive list" of facs a bankruptcy court may
consider in discerning whether a chapter 13 petitias been filed in good faith:

(i) the nature of the debt, including the questibrvhether the debt
would be nondischargeable in a chapter 7 proceéfing

(ii) the timing of the petition;
(i) how the debt arose;
(iv) the debtor's motive in filing the petition;

(v) how the debtor's actions affected creditors;

such as bad faith."); Molitor v. Eidsom(re Molitor), 76 F.3d 218, 220 (8th Cir. 1996) (citifiy re Eisen
14 F.3d at 470 (9th Cir. 1994)dr curiam)) (“[A] chapter 13 petition filed in bad faith mdye dismissed or
converted ‘for cause' . . . ."); Gier v. Farmemt&Bank of Lucas, Kanln(re Gier), 986 F.2d 1326, 1330
(10th Cir. 1993) (upholding District Court's findirof bad faith based on chapter 13 petitioner'svaton
not to pay his creditors rather than his inabiidypay.);Love 957 F.2d at 1354 (citinbp re Smith, 848 F.2d
813, 816 (7th Cir. 1988) ("Chapter 13 does notieifyl contain a good faith requirement for therfg of a
petition. Nevertheless, section 1307(c) of the Baptcy Code does state that Chapter 13 petitions ea
dismissed 'for cause.' This court has indicatetl l#ek of good faith is sufficient cause for dissgsunder
Chapter 13.").

02g5ee, e.gln re Marrama 430 F.3d at 482 (adopting totality of circumsemtest)n re Alt, 305 F.3d at
419 (determining the Sixth Circuit adopts totaldf circumstances test in determining good faith)re
Lilley, 91 F.3d 491, 496 (3d Cir. 1996) ("We thexef join the Seventh, Ninth and Tenth Circuits aiding
that the good faith of Chapter 13 filings must Bsessed on a case-by-case basis in light of thityabf
the circumstances.")n re Gier, 986 F.2d at 1330 (affirming District Court's find of bad faith after
evaluating "all the circumstances of the case").

1% See In re Lovied57 F.2d at 1355 (stating that "good faith isrntincapable of precise definition. Ty
re Bryant, 323 BR 635, 641 (Bankr. E.D. Pa. 2005jr(giln re Basham, 167 B.R. 903, 908 (Bankr. W.D.
Mo. 1994)) (adopting "a flexible approach that enpasses the totality of circumstances presentedch e
case");In re Williams, 231 B.R. 280, 281 (Bankr. S.D. Ohio 199@dopting "flexible standard" to
determine good faith through totality of circumstes test).

1% 5ee Lilley 91 F.3d at 496 (instructing bankruptcy courtsdasider factors adopted by Seventh Circuit
in In re Loveto determine good faith under section 1307(c)epkdéactor concerning whether debts would
be nondischargeable in chapter 7).
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(vi) the debtor's treatment of creditors both befand after the
petition was filed; and

(vii) whether the debtor has been forthcoming wtiitb bankruptcy
court and the creditor§>

Marrama's pragmatic approach permitting bankruptcy courts aonversion
hearing to fast-forward ahead and consider sedR0v(c) raises questions about
whether some of the "for cause" factors under Exjsistandards should be
applicable. After all, the grounds for dismissalomnversion expressly listed in
section 1307(c), as well as court crafted "for edusonsiderations, all address
whether an eligible debtor should remain in a chladi3 case, not whether the
debtor has the right to become a debtor in chap®er The significance of this
distinction is that some of the factors typicallgnsidered by courts on a section
1307(c) motion to dismiss are not ripe for consatien at the preconversion stage
and should not be considered.

For example, consideration of the type of debt bbug be discharged and
whether it may be nondischargeable in chapter & oas/ be premature if the court
does not have the opportunity at preconversiorev@gew the proposed treatment of
claims under the debtor's chapter 13 plan. Morealanges made by BAPCPA to
the discharge provisions in chapter 13, eliminatimg "superdischarge" for certain
debts, have rendered this factor largely irrelevdnt

Similarly, a court's assessment of the debtoratrirent of creditors after the
case is filed may be of paramount concern whenddegiif a debtor's existing
chapter 13 case should be dismissed or converteldaater 7, but generally will be

195 5ee Loved57 F.2d at 1357 (“Keeping in mind that the foofithe inquiry is fundamental fairness, the
following nonexhaustive list exemplifies some oé lactors that are relevant when determining ihapter
13 petition was filed in good faith . . . ."§ee also In re Leavjtl71 F.3d at 1224 (finding that bankruptcy
court should consider following factors in determgbad faith under section 1307(c): "(1) whetHee t
debtor 'misrepresented facts in his [petition oldnp unfairly manipulated the Bankruptcy Code, or
otherwise [filed] his Chapter 13 [petition or] plaman inequitable manner'; 'the debtor's histdrfilimgs
and dismissals'; (3) whether 'the debtor only ideshto defeat state court litigation'; and (4) vaeet
egregious behavior is presentgjtétions omittedt In re Starling, 359 B.R. 901, 917 (Bankr. N.D. Ill. 2007
(adopting Seventh Circuit's holding liove by evaluating a list of factors to determine gdaith including
“whether the debtor has been forthcoming with thekouptcy court and the creditors”)

1% 5ee11 U.S.C. § 1328(a)(2) (2006). The following dedats now nondischargeable in chapter 13 cases:
withheld taxes described in section 507(a)(8)(CG)filed or late filed taxes, as provided under secti
523(a)(1)(B); fraudulently filed taxes, as providedder section 523(a)(1)(C); debts incurred by dreas
provided under section 523(a)(2) and (a)(4); arstheduled debts, as provided under section 523(&)3
addition, section 1328(a)(4) creates a new typehapter 13 nondischargeability for an award ofitegsin
or damages in a civil action against the debtasetiaon willful or malicious injury by the debtorathcaused
personal injury or death of an individu&f. Eugene R. WedoffMajor Consumer Bankruptcy effects of
BAPCA 2007 U. ILL. L. Rev. 31, 62 (2007) ("[W]here § 523(a)(6) provides thaillful and malicious'
injury gives rise to nondischargeable debts in tdrap and 11 cases, revised § 1328(a)(4) excefbis de
arising from willful or malicious injury, potentilgl creating a more limited discharge in chaptertian in
chapter 7.").
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less probative of a debtor's bad faith at the preemsion phase when the debtor has
not even submitted a plan. Decisions which prestip@enied conversion based
solely on the bankruptcy court's speculation thHad tebtor is incapable of
submitting a feasible plan and that conversion @cdg an "exercise in futility,"
without any findings of bad faith, are effectivelyerruled byMarrama'®’

Of the factors addressed by courts under sectidv (3 clearly the most
relevant to the conversion determination is the@&bcandor with the court during
the chapter 7 case. Evidence that the debtor dlagccurately prepared schedules
and financial statements filed with the court, coyided false testimony at the
meeting of creditors or Rule 2004 examinatiBhshould weigh heavily in the
court's determination of whether the right to cobvms been forfeited. However,
material misstatements and other attempts to "muslide bankruptcy court or
manipulate the bankruptcy proces¥ 'rather than mistake or excusable neglect,
should be the focus of such an inquits.

B. Pre-petition and Post-petition Conduct

Courts generally consider both pre-petitidrand post-petition conduct of the
debtor in deciding whether to dismiss or convedhapter 13 case under section

07 See, e.g., In rorter, 276 B.R. 32, 39 (Bankr. D. Mass. 2002) ifaekedging that misrepresentations
in debtor's schedules and tenuous nature of ptarpled with debtor's filing of conversion motiondscape
pending adversary proceedings, were circumstandéisisntly extreme to warrant denialjp re Tardiff,
145 B.R. 357, 360 (Bankr. D. Me. 1992) (holding cension should not be permitted where debtor cannot
demonstrate good faithhn re Safley, 132 B.R. 397, 400 (Bankr. E.D. Ark. 199d¢nying conversion as
"meaningless” due to previous discharge of debttatsts);In re Lilley, 29 B.R. 442, 443 (B.A.P. 1st Cir.
1983) (affirming bankruptcy court's denial of corsien based on finding that debtor's income was
insufficient to fund plan).

198 5ee, e.gAlt v. United Stateslii re Alt), 305 F.3d 413, 420 (6th Cir. 2002) (findingdfaith in context
of section 1307(c) motion to dismiss based larggiydebtor's recalcitrance at depositidn)ye Rohl, 298
B.R. 95, 104 (Bankr. E.D. Mich. 2003) (relating dteds complaint that debtor should not be entitied
right to covert "becauseter alia, the Debtor failed to forthrightly and accuratdlgclose assets").

109 seeMarrama v. Citizens Bank of Massn (re Marrama), 430 F.3d 474, 482 (1st Cir. 2005), (gitin
Sullivan v. Solimini (n re Sullivan), 326 B.R. 204, 212 (B.A.P. 1st Cir. 2D0%n re Roh] 298 B.R. at 104
(denying Debtor's right to convert because Deldided to disclose assets, presumably as attempisiead
court).

110 Seeln re Odette, 347 B.R. 60, 65 (Bankr. E.D. Mich. 200&fysing to deny debtor's motion to
convert because debtor's failure to accuratelyrdesoature of certain debts was not material addhdt
involve abuse of bankruptcy processge alsoCondon v. Smithlg re Condon), 358 B.R. 317, 328-29
(B.A.P. 6th Cir. 2007) (reversing bankruptcy caudenial of conversion in part based on lack odlifig
that debtor's omissions and misstatements in sté®dvere intended to mislead coult); re Perez, 345
B.R. 137, 141 (Bankr. D. Del. 2006) (finding thaghdor's conversion from chapter 13 to 7 not in fzétth
for purposes of section 348(f) despite evidencaatetwere "dilatory in filing their Schedules, resging
to motions, and making payments to the chapterdsSee," noting that such behavior is "not unusoal
persons in financial distress" and did not amoartuse of bankruptcy process).

1 n its discussion of bad faith conduct, the CdnrMarrama refers often to "pre-petition” conduct,
presumably adopting the common construction oftémm as referring to acts of the debtor done before
filing the bankruptcy case, even in a convertececiisre Marrama, 430 F.3d at 482 (recording debtor's
acknowledged intent to insulate transfers from itoesl as evidenced by his pre-petition transfefrs o
valuable property)seell U.S.C. § 348(a) (2006) (providing that conversid case under section 706(a)
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1307(c)**? While pre-petition conduct alone is rarely dispigsi of the good faith
issue under section 1307(c), a court's failure dosier it under the totality of
circumstances test can be reversible efror.

The debtor inLove argued that the bankruptcy court gave undue weahis
pre-petition conduct as a tax protestor in findihgt his petition was filed with a
lack of good faith under section 1307{t).The debtor contended that his pre-
petition conduct, although not irrelevant, is pribdlEa of a lack of good faith only if
there is a sufficient connection between the ptéipe and post-petition
conduct'’® Based on the Seventh Circuit's overriding beligit tthe totality of the
circumstances must be a flexible standard thatldhmat constrain a court's factual
inquiry on a case-by-case basis, it found thaim@pe was requirett®

While the debtor's position ihove would unnecessarily tie the hands of fact
finders in some cases, a slightly reformulatedivarsf it should generally guide a
court's assessment of pre-petition acts iMarrama preconversion bad faith

does not change petition date, commencement of caseder for relief ); Deborah Park&mnvironmental
Claims In Bankruptcy: It's a Question Of Prioritje32 S\N DIEGO L. REv. 221, 279-80 (1995) (discussing
courts' struggle of classifying claims as pre-pmtitor post-petition, and based on those findings,
determining proper holding on the matter). Uporsetoview, however, it appears that the majoritynimpi

is actually referring to pre-conversion actionghaf debtor, that is conduct of the debtor both feefbe case
has been filed and for the post-petition periodirduthe chapter 7 case prior to filing of the motim
convert. For example, the Court refers to secti®d7{c)(10) as an example of a "for cause" facttatirey

to "pre-petition" conduct, but this subsection deaith the debtor's post-petition failure to filetstatement
of intention required by section 521(a)(2) durihg bankruptcy cas&eell U.S.C. § 1307(c)(10) (2006)
(providing rule that court can convert a case tase under chapter 7 or dismiss case for causadingl
failure to timely file any information required iyl U.S.C. § 521(2)); 11 U.S.C. § 521(a)(2) (200&yi(g
out filing rules to which a debtor must adhere); Mara v. Citizens Bank of Massn(re Marrama), 127 S.
Ct. 1105, 1111 (2007) (commenting that courts 'lrely treat dismissal for prepetition bad-faith dant as
implicitly authorized by the words 'for cause™)

112 seeCopper v. Copperitf re Copper), 426 F.3d 810, 813 (6th Cir. 2005) (assptthat debtor must
have provided his chapter 13 plan in good faitbruher for it to be confirmed)n re Horan, 304 B.R42, 46
n.5 (Bankr. D. Conn. 2004averring that court will include pre-petition apdst-petition when evaluating
bad faith).But seeTedra HobsonBankruptcy Abuse Creation Act: Curing Unintendech§smuences of
Bankruptcy Reform40 (A, L. Rev. 1245, 1269 (2006) (noting that broad good faitlurts are more
inclined to take into account all evidence, irratp® of whether it applies post-petition or preien
conduct).

13 NLJ. Lawyers' Fund for Client Prot. v. Goddatd (e Goddard), 212 B.R. 233, 241 (D.N.J. 1997)
(remanding case with instructions for bankruptcyrtdo consider debtor's pre-petition disbarmerd an
conviction for tax evasion, which court had refusedonsider at hearing on motion to dismiss),e Jones,
119 B.R. 996, 1003 (Bankr. N.D. Ind. 1990) ("In uang those factors that may bear upon a debgotsl
faith or lack thereof . . . . No single consideyatistanding by itself, necessarily requires aifigcbf good
or bad faith. Instead, it is the cumulative effetall relevant factors which leads to such a figg?); In re
Belt, 106 B.R. 553, 569 (Bankr. N.D. Ind. 1989) ¢iiever, a chapter 13 plan may be confirmed evéhen
face of egregious pre-filing conduct if other fastguggest that the plan represents the debtats fgdath
effort to satisfy his creditors' claims.").

41 re Love, 957 F.2d 1350, 1357, 1359 (7th Cir. 1992)o¢/¢ argues that the bankruptcy court put
undue emphasis on Love's prepetition conduct.").

151d. at 1359 (“Rather, Love argues that this conduainly relevant when there is a sufficient link
between the debtor's prepetition conduct and théods postpetition conduct.").

118 |d. (“[T]he totality of circumstances test gives thenkruptcy court the discretion . . . . We refuse to
interfere with this discretion by requiring thatetbankruptcy court make a specific finding thatr¢his a
sufficient link between the debtor's prepetitionl ostpetition conduct.”).



2007] IMPACT OFMARRAMA ON CASE CONVERSIONS 607

hearing. An emphasis at such a hearing shoulddoeg on conduct which evinces
the debtor's intent to manipulate the court sysieanticularly acts which are done
in contemplation of bankruptcy.

For example, evidence of the debtor's extravagaeding and poor financial
decisions over an extended pre-petition period hedg explain the debtor's reason
for filing bankruptcy and may ultimately bear upthve court's consideration of plan
confirmation, but alone will seldom show bad fdithin most cases, such conduct
without more is in keeping with an "honest but utfoate debtor" deserving of
bankruptcy relief!® Quite a different conclusion may be drawn, howgwethis
conduct is part of a scheme to take unfair advantdghe bankruptcy system by
transferring assets in the period leading up tokhgicy and then failing to
disclose them when the case is fifétin the context of denial of a debtor's right to
convert provided under section 706(a), for pretjmeticonduct to be probative of
bad faith, some nexus between it and the debtttempt to subvert the bankruptcy
process should be shown.

This connection was clearly established Iin re Harris'®® In a series of
transactions designed to avoid claims of the pnymavestor in his business, the
debtor foreclosed on a note he held on the busiassets and dissolved the
business just before filing a chapter 7 petifitnwithin days of filing of his
petition, and without court approval or notice fue ttrustee, the debtor then
transferred the assets to a new corporation heefdrso as to continue operation of
the pre-petition busines& During the pre-petition period, the debtor alsarfed

" Seedensen v. Froidtf re Jensen), 369 B.R. 210, 235 (Bankr. E.D. Pa. 200mprovident financial
decisions were the litmus for good faith, few debtmight pass.”)in re Elmendorf, 345 B.R. 486, 494
(Bankr. S.D.N.Y. 2006) (stating that though facly@l may not be the case, "Congress likely presiithet
most, if not all, individual debtors who seek barmkcy relief do so as a result of poor financial
management.”)in re Jones, 119 B.R. 996, 1003 (Bankr. N.D. Ind. 1990) &nalyzing those factors that
may bear upon a debtor's good faith or lack thereof . No single consideration, standing by ftsel
necessarily requires a finding of good or bad fditstead, it is the cumulative effect of all redev factors
which leads to such a finding.").

18 Grogan v. Garner, 498 U.S. 279, 286-87 (19$Be Elmendorf345 B.R. at 494 (observing that
Congress enacted pre-petition credit counselingireapent in section 109(h) presumably based on view
that "most, if not all, individual debtors who seb&nkruptcy relief do so as a result of poor finahc
management"); Girardier v. Webster Coll., 563 F1287, 1271 (8th Cir. 1977) (recognizing that pugos
Bankruptcy Act is to give bankrupt "a new opportynin life and a clear field for future effort, ualmpered
by the pressure and discouragement of preexisgbgd(citation omitteql.

1%|n re Jensen369 B.R. at 235 (finding that for court to cord#uthat chapter 13 plan has been filed in
bad faith under section 1325(a), "additional aggtieng factors" must ordinarily be shown, such as
concealment or transfer of assets, or falsificationdestruction of recordsdge, e.g., In r€appuccetti, 172
B.R. 37 (Bankr. E.D. Ark. 1994) (ruling against tmbwho filed inaccurate business statements with
inflated expenses to avoid paying income taxe®®)]In re Lichtenstein, 328 B.R. 513, 516 (Bankr. W.D.
Ky. 2005) (dismissing bankruptcy petition by debtwho followed deliberate pattern of hiding and
transferring his assets to evade creditors).

12011 re Harris, 357 B.R. 1, 6 (Bankr. D.N.H. 2006) (notihgt totality of circumstances left no doubt that
debtor had exhibited bad faith).

12114, at 4 (observing that debtor's concealment andratigtion of assets could not have possibly been
done in good faith).

2219, at 3.
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several corporations for the purpose of owningpleissonal residence, and often did
not keep a checking or savings account in his nédm@nce in bankruptcy, the
debtor made numerous misrepresentations in hisrbptdy filing, failing to
disclose transfers and undervaluing asSét©enying the debtor's motion to
convert to chapter 13 on bad faith grounds, thetclmund that the debtor's pre-
petition and post-petition conduct met the "clagsifile of playing fast and loose
with the bankruptcy systent?®

C. Reason for Conversion

The debtor's motivation for seeking conversion lsanelevant to th&larrama
bad faith inquiry. The timing of conversion, if dhe heels of some precipitous
event such as an action to deny discharge, to mecta particular debt
nondischargeable, or to recover an asset, canlrawsativation inconsistent with
the desire to repay creditors. These reasons méyolhly relevant, once a case has
been converted, in the context of a motion to désnmor reconvert under section
1307(c) and at a hearing on confirmation underi@eci325, in determining
whether the debtor's use of chapter 13 is an attémpinfairly manipulate the
system to the disadvantage of credité?ddowever, for this factor to be relevant in
a Marrama bad faith conversion setting, the scope of ingshguld be confined to
whether the motive for conversion reflects an afteto perpetuate a pattern of
preconversion abusive conduct by a dishonest debtor

CONCLUSION

Marrama has not dramatically changed how bankruptcy cowmifishandle the
vast majority of motions to convert in the futur@he current Bankruptcy Rules
provide courts with the appropriate means to effiy process requests for
conversion. Nevertheless courts should ensure dhatprocess protections are
afforded to parties in contested conversion proogsdin which bad faith conduct

1231d. at 6 ("The Debtor's aversion to opening bank actoin his own name, his failure to provide
financial records, and his use of corporationswm dis home lengthen the shadow of bad faith that t
Debtor has cast upon himself.").

1241d. at 4 (indicating that a few days post-petition, tdetformed new corporation, transferred assets to
that corporation and generated at least $85,000 &ssets he valued at $8,600).

1251d. at 6 (finding that debtor misled Court by intenédly undervaluing and concealing assets and that
Debtor made multiple misrepresentations under oath)

126 seeMarrama v. Citizens Bank of Massn (re Marrama), 127 S. Ct. 1105, 1112 (2007) (“Limiting
dismissal or denial of conversion to extraordineages is particularly appropriate in light of tleetfthat
lack of good faith in proposing a Chapter 13 planan express statutory ground for denying plan
confirmation.") €itations omitteyt In re Love, 957 F.2d 1350, 1356 (7th Cir. 1992) (holding thetduse
dismissal is harsh, bankruptcy courts should beenmeluctant to dismiss petition for lack of goodtHa
under section 1307(c) than to reject plan for latlgood faith under section 1325(aly); re George Love
Farming, LC, 366 B.R. 170, 178 (Bankr. D. Utah 20(fihding that debtor's post-petition actions may
combine with pre-petition actions to create patigfriabuse exhibiting debtor's attempts to stymelitors
without desire to repay their claims).
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is raised. Standards for determining bad faithukhde developed which are
consistent with the Supreme Court's view that aiadlesf conversion should be
reserved for extraordinary cases involving egregiidebtor misconduct relating to
an abuse of the bankruptcy process.



