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FORECLOSURE SCAM TASK FORCE OF THE CENTRAL DISTRICT OF CALIFORNIA
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In May of 1998, the Bankruptcy Foreclosure Scam Task Force (the "Task Force") for the Central District of
California issued its Final Report (the "Report").1 The Report addressed several significant issues and
suggested specific solutions;2 however, care should be taken not to read the Report too broadly so as to
prohibit actions which can be legitimately undertaken pursuant to the Bankruptcy Code as currently written.

It should be noted that the Task Force consisted of judges, U. S. Trustee personnel, representatives from the
United States Attorney's office, the Federal Bureau of Investigation, the Internal Revenue Service, the Federal
Trade Commission, the California State Department of Real Estate and the Los Angeles County District
Attorney's Office.3 Listed as "Other Task Force Participants" were the Executive Director of the Legal Aid
Foundation of Los Angeles, the Executive Director of the Los Angeles Housing Law Project, representatives
of Public Counsel, Bank of America, two savings and loan associations and Experian, the credit reporting
agency.4 Although an "open mic" forum was held in December of 1996 it does not appear that
non−governmental debtor's counsel were members of the Task Force. In light of the absence of private
counsel for debtors, it could be concluded that the tone of the Report was set by the prosecutorial background
of the membership of the Task Force.5

The Report defines as "abusive" a case filed to delay or defraud creditors, without any intention of complying
with the requirements to obtain a discharge or complete a plan.6 Since many cases are filed to at least delay
creditors,7 it would seem that the definition would encompass situations where the debtor intended to
compromise with his major creditor, or prevail in his claim objection to the claim of that creditor, and then
dismiss the case.8 This is often a legitimate tactic when a debtor has one or a handful of disputed or difficult
creditors. The filing of a bankruptcy case provides the appropriate incentive for compromise and should not
be labeled "abusive."

Another question that should be asked is when does the filing of a bankruptcy case defraud creditors?
Although fraud is defined by state law, classic fraud contains the common elements of intent, knowledge,
reliance and injury.9 The mere filing of a bankruptcy case will rarely involve all of these elements, although
subsequent actions, such as failing to disclose assets, can be fraudulent.10 The Report lumps together actions
that may be non−fraudulent, although potentially abusive, uses of the Bankruptcy Code with scams and fraud.
11 For example, the Report labels as a "scam" the transfer of a fractional interest in real estate followed by the
filing of a bankruptcy petition by the transferee.12 Although many of the instances cited in the Report were
abusive in the classic sense of the word, utilization of the statute should not always be labeled a scam or
fraudulent.
As indicated by many of the proposals contained in the Report, Bankruptcy Courts can deal with the abusive
use of civil statutes without converting the creative use of loopholes in civil statutes into crimes.13

The Report defines "foreclosure scam" to include multiple or fraudulent bankruptcy petitions to delay
residential foreclosures without any intent to complete the cases.14 Multiple or sequential filings that comply
with the law, even if they delay creditors, are neither scams nor fraudulent. The Report notes with approval



that abusive filings involving the transfer of fractional interests are being prosecuted by the United States
Attorney but laments that the criminal process is too slow to solve the problems identified by the Task Force.
15 Again, the discussion does not distinguish between abuse and fraud. It can be questioned whether taking
advantage of a loophole in the statute by utilizing multiple or serial filings should result in criminal
prosecution. Perhaps many of the foreclosure problems could be alleviated if the bankruptcy judges entered
the foreclosure orders rather than lifting the stay or dismissing the case.16

One of the recommendations of the Task Force is "Operation Identification" which provides for a series of
procedures to determine the identity of debtors.17 Identification is important to the Prosecutorials. They want
to know who you are, what you have in your pocket and how you can prove to them that the money in your
pocket didn't come from selling drugs. Possession in interstate commerce of false identification appears to be
a federal crime.18 In addition, pretending to be a member of a 4−H club can result in six months in a federal
penitentiary.19 Thus, it is not surprising that the Social Security number has become a universal identification
number and that the Task Force recommends mug shots and fingerprints and multiple forms of identification
for debtors.20 Of course, any slip up by the debtor21 could result in federal prosecution. What will be even
more fun is if the debtor is represented by an attorney, that attorney must inspect the appropriate identification
and file a declaration or certificate that the attorney has inspected the appropriate documents.22 To assist in
the implementation of Operation Identification, the Task Force recommends that the clerk be allowed to reject
petitions presented without the proper identification.23 This will provide more opportunities for error by
debtors and their counsel, and more opportunities for malpractice.24 In addition, what redress will be
available if the clerk makes a mistake and rejects a petition that is subsequently determined to comply with the
rules? If the foreclosure has already taken place, it will be difficult to remedy the situation.

Another suggestion of the Task Force is that section 362 of the Bankruptcy Code be amended to provide that
it does not apply to unscheduled real estate in consumer cases unless the debtor establishes good cause for the
omission or post petition acquisition.25 This could leave creditors out in the cold if the debtor, Rehab Ronnie,
forgets to list the one quarter interest in the family farm he inherited from his uncle Mort that is now on the
outskirts of suburban Seattle. Ronnie had his brains fried from ingesting too many chemical substances and
has trouble remembering where he is, much less where his assets are. The Report does not seem to provide a
mechanism to protect the creditors from Ronnie's forgetfulness.

The Report addresses many significant problems and proposes many useful solutions. However, any
implementation of the Report should carefully consider whether a given solution will be cost and hassle
justified. Keep in mind that the Prosecutorials tend to think that everyone is a liar and that fraud is a word that
should be used in every other sentence. Use, even abuse, of the system is not fraud and every abuse should not
be criminalized. The terms should not be used interchangeably and the term "fraud" should not be used
lightly. We should not build into the system traps for panicked debtors trying to save their homes.
Incarcerating such individuals indiscriminately would be counterproductive. They are often the victims of true
defrauders. However, the bankruptcy crime statutes are so vague26 that any mistake by a debtor could lead to
prison. The Report should be carefully studied and many of its procedural recommendations implemented, but
we must be careful to heed one of the principal credos of the medical profession, "first do no harm."
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