NOTES

A LOOK AT DISPARATE APPROACHESTO VALUATION UNDER
SECTION 506 AND ITSRELATIONSHIP TO SECTION 1325

INTRODUCTION

Valuation is an integral component of the bankrymtgstent. The importance
of valuation in bankruptcy stems from its effect @etermining what portion of a
creditor's claim will be secured rather than unseduand whether a secured
creditor's interest in the underlying collateral aslequately protectéd.The
difference between secured and unsecured claimgritisal to creditors. In
bankruptcy, a creditor holding a secured claim daght to be paid the full value
of the claim?® In contrast, creditors holding unsecured clainestsually paid, at the
most, only a small percentage of the claim's actaéle and sometimes receive
nothing at alf’

The value assigned to the debtor's assets is dgnerasource of great
disagreement between creditors and the debtor. position each party takes
regarding the value of an asset depends on thedgiemd purpose for the valuation.
For example, when determining what portion of dettitbe secured, as opposed to
unsecured, the creditor wants the asset value@jhlylas possible. This is because
a secured claim is no greater than the value oas$iset being used as collateral, and
any amount owed beyond the value of the assetnsidered an unsecured claim

! Seell U.S.C. § 506 (2006) (addressing role of valmaiio bankruptcy). Valuation is the act of
estimating and assigning worth to an object ortgnBLACK'S LAW DICTIONARY 1586 (8th ed. 2004)
(defining valuation as "[t]he process of determinithe value of a thing or entity”). In bankruptdie
objects being assigned worth are the debtor'ssa&es11 U.S.C. § 506 (discussing secured and unsecured
claims in terms of worth of item securing debt)ady A. Marion, Confusion Over Bankruptcy Estate
Valuations: A Case of Losing the Forest for theeEr86 GQJMB. L. REV. 379, 379 (2005-2006) (describing
valuation it terms of assigning worth to assets).

211 U.S.C. § 506 (providing debt only secured tteexof value of collateral and any debt beyond
collateral value is unsecured); Jean Brauc@atting It for You Wholesale: Making Sense of Baptay
Valuation of Collateral After Rastii02 Dck. L. REv. 763, 773 (1998) (noting valuation used to deteemi
how much debtor must pay secured creditor); Masopranote 1, at 379.

% Seelucian Arye Bebchuk & Jesse M. FrielNew Approach to Valuing Secured Claims in Banfayp
114 HARvV. L. Rev. 2386, 2397 (2001) ("It is a fundamental principfebankruptcy law that a secured
creditor has a right to receive the value of itBateral, up to the amount owed."); Catherine Ent&a &
Paige Barr,The Facts & Fiction of Bankruptcy Reforrh DEPAUL Bus. & Cowm. L.J. 361, 374 (2003)
(acknowledging secured claims paid first).

* SeeBebchuk,supranote 3, at 2397 (“Unsecured claims are generaltypad in full; indeed they are
often paid only a small fraction of their face \all); Marion, supranote 1, at 379 (stating "unsecured
creditors receive little or nothing in the way @fd satisfaction").

659
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and is typically dischargedTherefore, secured creditors want the assets to be
valued at high amounts so they can recover a lgsgdion of the debt owed to
them® Conversely, debtors want their assets valued werdamounts so that a
larger portion of their debt is dischargetVhile creditors and debtors remain at
odds in regard to valuation for the purpose of meiiting adequate protectidn,
their arguments shift. Thus, when addressing aategprotection, creditors argue
for lower values to be attached to the debtor'stase an effort to get the automatic
stay lifted? In contrast, debtors argue in favor of higher ealin order to keep the
automatic stay in plac8.

The role of valuation in a bankruptcy proceedingritical to the outcome of a
case, thus, it is vital that courts approach itigonsistent and uniform manner.
Uniformity and consistency in the bankruptcy systera important because they
provide a sense of fairness and predictability teditcors and debtors alike.
Creditors take comfort in the notion that courtdl wiaximize distribution of the
bankruptcy estate while debtors safely proceed kmgpwvthat courts will also

® Marion, supranote 1, at 384 (providing debt is unsecured torexteexceeds value of collateral). The
act of splitting a creditor's claim into securedl amsecured portions is referred to as bifurcat®ee In re
Gonzalez, 295 B.R. 584, 587 (Bankr. N.D. Ill. 2008}plaining bifurcation divides claims into seadi@nd
unsecured parts); Shook v. CBI@ (e Shook), 278 B.R. 815, 822 (B.A.P. 9th Cir. 200Rg{cating section
506(a) offers bifurcation of claim into secured am$ecured segments).

® SeeBebchuk,supranote 3, at 2400 (discussing secured creditor'svedtr assigning high value to
collateral); Kenneth L. ReictContinuing the Litigation of Collateral Valuatiom iBankruptcy:Associates
Commercial Corp. v. Rash, 2&®P L. REv. 655, 677 (1999) (explaining creditors seek higitug for
collateral in cram down situation); Mariosypranote 1, at 384 (stating creditors want collateedligd high
for purpose of determining bifurcation of claim).

" SeeRichard E. Coulson & Alvin C. HarrelGonsumer Bankruptcy Developments and the Repaieof
National Bankruptcy Review Commissid®d8 BUs. LAw. 1121, 1138 (1998) (acknowledging "[d]ebtors
generally favor using wholesale value . . . becdbiseresults in a relatively low lien and secuctgim");
Marion, supra note 1, at 384 (conveying debtors are advocatedofeer collateral value to maximize
amount eligible for discharge).

8 Adequate protection refers to "[t]he protectiofoeded to a holder of a secured claim against #igat .

.. ." BLACK'SLAW DICTIONARY 42 (8th ed. 2004).

® SeeMarion, supra note 1, at 384-85 (explaining when valuation deteeoh for purpose of lifting
automatic stay creditors advocate for lower valuBsich, supranote 6, at 676—77 (conveying creditors
seek low values for collateral when trying to Afitomatic stay). A court will lift the automaticagtif the
creditor can establish that the debtor's equitth@ property is so low that it no longer requiréeguate
protection from creditors. Mariosupranote 1, at 384—85 (providing court more likely ifbdutomatic stay
on low valued assets). A debtor's equity intenesheir property is equivalent to the amount of fisset's
value above the amount of debt it is securing. ldeifche debt is greater then its collateral, debtor can
be said to have no equity in the property and teglitor is likely to be more successful in gettithg
automatic stay liftedSeeThomas E. PlankThe Creditor in Possession Under the Bankruptcy eCod
History, Text, and Poligy59 MD. L. REv. 253, 317 (2000) (“In conclusion, if the debtos lequity, the
creditor in possession may not obtain relief frdme stay. If the debtor has no equity, the creditor
possession may obtain relief from the stay if thepprty items are not necessary for reorganizajioAn
automatic stays bars any judicial proceedings fection efforts against the debtor's assets tinélrights
of the parties can be determined and the estatbeadministered in an orderly fashi@eeBLACK'S LAW
DICTIONARY 1453 (8th ed. 2004).

10 seeMarion, supranote 1, at 384-85 (discussing debtor's desire ifgit hollateral values in order to
maintain automatic stay and retain possessionltztecal).
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provide them with the fresh start they seek. Havewisparate approaches to
valuation lend to confusion and inconsistency witlthe bankruptcy system.
Inconsistent valuation methods promote forum shagp@mong districts and can
lead to costly and protracted litigation in banknypcases® A uniform standard of
valuation would provide parties with a method otashing predictable valuation
results in an expeditious and less expensive mafner

Despite the importance of a uniform approach, wunahas been a source of
disparity and confusion within the bankruptcy syster many years. In part, this
can be attributed to the fact that valuation iduidfconcept:® Determining the
value of an asset is not as simple as applyingsdme consistent mathematical
formula in each case. Rather, valuation often s&t&es evaluating numerous
factors and possibilitie¥. Prior to the Bankruptcy Abuse Prevention and Coresu
Protection Act of 2005 ("BAPCPA"), courts throughdhe country interpreted
section 508’ to allow for the use of various methods to valugehtor's assets in
order to determine the status of creditors' clainBhese approaches included
determining the value of the debtor's collateraddshon the amount that would be
realized by the creditor at a commercially reas@matispositiont® wholesale
value;; fair market valué® or the average between wholesale value and retail
value.

1 SeeOmer TeneRevisiting the Creditors' Bargain: The Entitlemeotthe Going-Concern Surplus in
Corporate Bankruptcy Reorganizatiori® BANKR. DEV. J. 287, 368 (2003) (evaluating negative impact of
inconsistent valuation approaches).

214, (assessing benefits of uniform valuation methods).

133ee, e.g., In rStark, 311 B.R. 750, 757 (Bankr. N.D. Ill. 200d}ating valuation “is still a fluid concept
which leaves the precise amount that the creditoulsl receive unsettled")n re Broomall Printing Corp.,
131 B.R. 32, 34 (Bankr. D. Md. 1991) ("Value in ttentext of § 506 is a fluid concept.9)eeG. Nicholas
Herman,How to Value a Case for Negotiation and Settlemn&it MONTANA LAWYER 5, 23 (2005)
(describing valuation as fluid concept).

14 SeeHerman supranote 13, at 23 (explaining valuation involves "agess of weighing multiple factors,
probabilities, and preferences together, rathen tha. some rote, mathematical calculation of segin
independent variables").

°11 U.S.C. § 506(a) (2000) ("An allowed claim ofraditor secured by a lien on property in which the
estate has an interest . . . is a secured clathetextent of the value of such creditor's inteireshe estate's
interest in such property, or to the extent of dmeount subject to setoff, as the case may be, @ i
unsecured claim to the extent that the value of suweditor's interest or the amount so subjecetoftis
less than the amount of such allowed claim. Sudhevshall be determined in light of the purposehef
valuation and of the proposed disposition or useuzh property, and in conjunction with any hearamy
such disposition or use or on a plan affecting surelditor's interest.").

18 See In reFrost, 47 B.R. 961, 964 (D. Kan. 1985) (determiriimalue of the property based on what it
would bring if sold in a commercially reasonablenmer"); In re Johnson, 117 B.R. 577, 581 (Bankr. D.
Idaho 1990) (finding value of collateral appropelgt determined by probable worth at commercially
reasonable dispositiony re Petry, 76 B.R. 651, 653 (Bankr. C.D. Ill. 19879ricluding collateral's worth
at commercially reasonable disposition is corrett® of property).

7 See In reMaddox, 200 B.R. 546, 553 (D.N.J. 1996) (providimgolesale value should be used to
determine value of collateral)p re Byington, 197 B.R. 130, 139 (Bankr. D. Kan. 1994)]he Court
concludes that as a matter of law, a wholesaleatialn method is mandated by the provisions of Géval3
.. .."); In re Ferguson, 149 B.R. 625, 626 (Bankr. D. ldaho 1983)ng wholesale value to determine
collateral's value).
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In 1997, the United States Supreme Court addretbsegroblem of disparate
valuation approaches isssociatesCommercial Corp. vRash? In its opinion, the
Court attempted to bring uniformity to valuation @grifying the valuation process
described in section 566. However, cases decided after tRash decision
demonstrate that the Supreme Court did not protfideclarity needed in order for
lower courts to address the problem of valuation anuniform manner.
Subsequently, as part of the BAPCPA amendmentsgi@es attempted to enhance
secured creditors' rights and, thereby, resolvéattie of uniformity by codifying an
altered form of th&Rashapproach to valuatiof.

This Comment seeks to investigate the current stditevaluation in the
bankruptcy system. It will begin by exploring tBapreme Court's decision Rash
and its aftermath. Additionally, it will look ahé codification ofRashin the
revised section 506 as well as how the languagection 506 is being interpreted
by the legal community. This Comment will then leate the post-BAPCPA
application of revised section 506 and examineat&n approaches used in recent
bankruptcy cases. Moreover, it will provide sudipess for bringing uniformity to
the current valuation approaches being used bydhbets. Finally, this Comment
will discuss the confusing interplay between theglaage in revised sections 506
and 1325 as well as the methods courts are usingtéspret the puzzling
relationship between the two provisions. This canmwill conclude with
suggestions for statutory amendments to both sec#06 and 1325. Specifically,
it will be suggested that Congress should: 1) anssmation 506 to mandate the use
of full retail value as the starting point for vation; and 2) amend the hanging
paragraph of section 1325(a) to clarify that thelesion of section 506 merely
prevents bifurcation and does not effect the stata otherwise secured claim.

18 SeeTaffi v. United Statesli re Taffi), 68 F.3d 306, 309 (9th Cir. 1995) (deterinin"fair market value
is the proper standard of valuation"); Hobbs v.I8&uMotor Co. (n re Hobbs), 204 B.R. 994, 998 (Bankr.
D. Ariz. 1997) (assessing methods of determinirig faarket value to calculate collateral's valui);re
Chrapliwy, 207 B.R. 469, 475 (Bankr. M.D.N.C. 19980 the present case the court concludes that for
purposes of applying § 1325(a)(5)(B) in this Chagf@case, the furniture in question should beedlat its
market value.").

19 SeeGMAC v. Valenti (n re Valenti), 105 F.3d 55, 62—63 (2d Cir. 1997) (emsituy use of average
between retail and wholesale value for purposeatfation);In re Sharon, 200 B.R. 181, 195 (Bankr. S.D.
Ohio 1996) (upholding use of mid-point betweenitetad wholesale value to determine value of celial);

In re Mitchell, 191 B.R. 957, 962 (Bankr. M.D. Ga. 1995)he averaging between wholesale and retail
values of the vehicle provides the court with thexibility to give meaning to both the first andcsad
sentences of § 506(a) of the Code and will proddesquitable result in a vast majority of casedd'),e
Rowland, 166 B.R. 172, 176 (Bankr. N.D. Fla. 19@#)Iding "proper and most equitable approach is to
value the collateral usually at an average betwleemvholesale and retail amounts").

2520 U.S. 953, 955-56 (1997) (addressing apprepristhod for valuing debtor's collateral in chapter
13 cram down).

21d. at 965 (acknowledging need for uniformity in bantcy valuation).

2 5eell U.S.C. § 506(a)(2) (2006) (codifying use of aegiment value to determine value of debtor's
collateral).
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I. ARASHADOPTION BAPCPAS CODIFICATION OF THERASHDECISION IN
SECTION506

In AssociatesCommercial Corp. v.Rasi® the Supreme Court held that
replacement value should be used to determine gheevof an assét.In Rash
approximately three years after Mr. Rash ("Rashiichased a motor vehicle for
business purposes he filed for chapter 13 bankywgmd exercised the cram down
option in an effort to retain his truék.At that time, Associates Commercial
Corporation ("ACC"), the holder of the loan andnliagainst the truck, and Rash
entered into a dispute over the appropriate metiiatetermining the value of the
truck?® Rash argued that the appropriate value of thek twas the amount ACC
would obtain upon foreclosure and sale of the tAickCC, on the other hand,
argued that the correct value of the truck was fbechase price of a similar
vehicle?®

In Rash,the court recognized three methods of valuatiolized by the lower
courts: 1) the foreclosure value standard; 2) épacement value standard; and 3)
the midpoint between foreclosure value and replaremalue?® In assessing the
various valuation methods, the court acknowleddreditportance of adopting a
simple valuation method that could be applied gdsilcreate uniformity within the
bankruptcy systerif. The court began this process by evaluating thguage of,
now former but then current, section 506(a). Iinddhis, the court found that the
wording of the first sentence—"the creditor's ietrin the estate's interest in such
property . . .*—merely states that the claim must be bifurcatad, does not
provide direction as to the means of bifurcafidfihe court went on to interpret the
second sentence—"[s]uch value shall be determindwjlt of the purpose of the
valuation and of the proposed disposition or ussuch property . . **—to address
the appropriate method of valuatihFinally, the court explained that upon filing

520 U.S. 953 (1997).

#1d. at 965 (holding section 506 mandates use of repieat value standard).

%d. at 956-57. The cram down option allows a debtaetain his property and the creditor to retain its
lien provided the debtor pays the creditor the ¥allue of the secured claim over the life of thpagement
plan.See idat 957 (explaining debtor's use of cram down aoptio

%1d. at 957. As a result of Rash's exercise of the atamn option, ACC wanted to ensure the vehicle
was valued at a high worth because ACC's clainmlis gecured to the extent of the collateral's vaBe® id.
at 956;see alsoMarion, supranote 1, at 379 (describing effects of valuatiogsypratext accompanying
footnotes 3-7.

" Rash 520 U.S. at 957.

Bd,

#|d. at 959.

%01d. at 965 (stating straightforward method of valuatiteeded "to serve the interests of predictability
and uniformity").

%111 U.S.C. § 506(a)(1) (2000).

%2 Rash 520 U.S. at 961 ("The first full sentence of § %06(n short, tells a court what it must evaluate,
but does not say more; it is not enlightening ow kmvalue collateral.”).

%11 U.S.C. §506(a)(1).

% Rash 520 U.S. at 961.
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for bankruptcy a debtor can either: 1) surrenderdbllateral to the creditor; or 2)
utilize the cram down option to retain the propestser the creditor's objection by
payirglsg the creditor the present value of the priypaver the span of the repayment
plan.

After assessing the language of the statute andorxg the two options
available to debtors upon filing for bankruptcye ttourt made several observations
regarding the three commonly used valuation statwdathe foreclosure value
standard, the replacement value standard, and itfgomt between the foreclosure
value and the replacement value. First, the cbetérmined use of the foreclosure
value standard to be irrational. The court ex@dithat using the foreclosure value
to determine the present value of the property utiiee cram down option would
produce the same result as if the debtor choseut@reler the collateral to the
creditor, making the cram down option irrelevinilext, the court concluded there
to be no basis within the Bankruptcy Code for usthg@ midpoint between
foreclosure value and replacement value to deterntiie worth of collateraf.
Finally, the court explained that "[a] replacemealue standard, on the other hand,
distinguishes retention from surrender and rendeeaningful the key words
'disposition or use® Under the replacement value standard, the dehtse'f the
property and the creditor's interest in the cotkd{en view of the fact that there will
be no foreclosure sale, are considered in an effodrrive at a fair value for the
collateral®® Therefore, theRashcourt held the appropriate method of valuation to
be the replacement value standard—essentiallydseto the debtor of purchasing
similar property*

Although theRashholding attempted to provide guidance to lowerrtoin an
effort to bring consistency to the valuation pragethe Supreme Court was
unsuccessful in accomplishing this goal. Though @ourt held that replacement
value should be used, it did not provide a clediniion of replacement valu€.In
fact, theRashCourt, in footnote six, opened the door to disfgaraplacement value
approaches by providing that its "recognition ttreg replacement-value standard,
not the foreclosure-value standard, governs in crdown cases leaves to
bankruptcy courts, as triers of fact, identificatiof the best way of ascertaining

®|d. at 962.

% 1d. ("Applying a foreclosure-value standard when thant down option is invoked attributes no
sgmﬁcance to the different consequences of gigat's choice to surrender the property or reatédn

Id. at 964 (stating Bankruptcy Code does not calhi@dle ground approach).

% d. at 962.

%9 1d. at 963 (explaining replacement value considergaisbuse of property and creditor's interest in
collateral given debtor's choice to exercise cramrdoption).

“01d. at 965 ("In sum, under § 506(a), the value of propretained because the debtor has exercise§l the
1325(a)(5)(B) 'cram down' option is the cost thbtdewould incur to obtain a like asset . . . .").

“1 KEITH M. LUNDIN, CHAPTER 13BANKRUPTCY §§ 109.1, 110.1 (3d ed. 2000); Jean BraudRash and
Ride-Through Redux: The Terms for Holding on tosCélomes and Other Collateral Under the 2005, Act
13AM. BANKR. INST. L. REV. 457,461(2005)("In Associates Commercial Corp. v. Raste U.S. Supreme
Court failed to give clear guidance on collater@lration in chapter 13.").
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replacement value on the basis of the evidenceeptes.*’ Interestingly, this
statement seems to contradict the sentiment oh&etfive in which theRash
Court emphasized its intent to "reject a rulelggsreach allowing use of different
valuation standards based on the facts and ciremnoes of individual case&®"

Additional confusion regarding the replacement gadpproach outlined by the
Rash Court stems from the list of items identified in footnaex as excludable
when calculating replacement value. This list des that creditors should not
benefit from the inclusion of items such as waiem)t inventory storage,
reconditioning, and property modificatioffs.The Court reasoned that while
retailers increase the price of vehicles to incltige cost of the aforementioned
items, a debtor does not receive the benefit dfl sieens when retaining his vehicle
and thus creditors should not be allowed to incltitese costs when determining
the vehicle's valu& While the basis for excluding these items from the
replacement value is sound, it leaves open thetignesf whether the list provided
by the court was meant to be all-encompas¥ifithus, it appeared poRashthat
bankruptcy courts were destined to remain in mbehsme position as they were
preRash—left to wade independently through a variety otmoels for approaching
an ambiguous valuation standard.

PostRash cases demonstrated that the lack of an expressitdefi of
replacement value served to maintain rather thamiredte the use of different
valuation methods within the bankruptcy sysférm the wake oRash bankruptcy
courts primarily began using one of three approsdbe determining the worth of
collateral under the replacement value approaabmeScourts held retail value to
be the correct starting point for calculating replment valué® Other courts used

*2 Rash 520 U.S. at 965 n.6SeeBraucher,supra note 2at 771-72 (recognizing broad language in
footnote five ofRashdecision).

“Rash 520 U.S. at 965 n.Beeln re Gonzalez, 295 B.R. 584, 590 (Bankr. N.D. Ill. 2p0Footnote six,
critics assert, establishes the very fact-dependem$e-by-case approach that footnote five declares
objectionable."); Brauchersupra note 2 at 771-72 (acknowledging difficulties in making senof
contradictions between footnotes five and siRashdecision).

4 Rash 520 U.S. at 965 n.6 ("A creditor should not recadeetions of the retail price, if any, that reflect
the value of items the debtor does not receive wherretains his vehicle, items such as warranties,
in\‘{sentory storage and reconditioning. Nor shoukl¢reditor gain from modifications to the property .").

6 SeeGary Klein, Opinion Raises More Questions Than It Answé&JUL/AUGAM. BANKR. INST. J.
18, 18-19 (1997) (pointing to footnote six Rashdecision as providing confusion to replacement &alu
approach)Reich,supranote 6, at 671 ("Because the Court included itrfote six a list of costs that should
be deducted from an established replacement villare is a question as to whether any other cestide
of that list exist.").

4 Gonzalez 295 B.R. at 591-93 (determining vehicle valuestarting with retail value and then making
deductions at discretion of courl)) re Richards, 243 B.R. 15, 19-20 (Bankr. N.D. Ohio 99¢@using
average between retail and wholesale value asngtgobint for determining replacement valu&); re
Dunlap, 215 B.R. 867, 870 (Bankr. E.D. Ark. 199%ipding retail value to be appropriate method of
valuation).

“8 See, e.gln reRussell, 211 B.R. 12, 12-13 (Bankr. E.D.N.C. 199The court believes that the NADA
retail value most accurately reflects the replacgmelue standard . . . ."Dunlap, 215 B.R. at 870
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the mean between retail and wholesale value tonbdgtermining replacement
value?® A third group of courts found the current priceainy market available to
consumers to be a proper starting point for comguteplacement valu8.

Examples of the three methods for determining rmptent value are
illustrated by cases decided in the years follovitmgRashdecision. For instance,
in In re Knowled', the court found retail value to be the most appate starting
point for determining the replacement value of tebtor's collateraf In its
opinion the court recognized the different methdais determining replacement
value, but noted that each bankruptcy court is pgeFdto use its discretion in
choosing the correct method for determining reptesret value® This is interesting
because while thEnowlescourt believed it was following the direction Rash it
in fact was counteracting the Supreme Court's &sffto bring uniformity to the
valuation process. Likewise, inre Gonzale? the court held retail value to be the
most appropriate starting point for replacementieal

In contrast, irFirst Merit N.A. v. Getz (In re Get2janother approach was used
to determine the replacement value of the debwwliateral. Here, the court
concluded that the correct starting point for reptaent value was the average
between retail value and wholesale valiAdditionally, like in Knowles the Getz
court acknowledged the discretion of bankruptcyrtoin calculating replacement
value® Similarly, the court inin re Marquez® agreed with theGetz court and
adopted the average of wholesale and retail valetha starting point for
replacement valu®,

(characterizindRashas requiring retail valuationyee alsdBrauchersupranote 2,at 776 (describing retail
value method used to determine replacement value).

49 See, e.g.In re Glueck, 223 B.R. 514, 519-20 (Bankr. S.D. Ohio 8)9@sserting that average was
appropriate "starting point" to determine replacemalue);In re Franklin, 213 B.R. 781, 783 (Bankr. N.D.
Fla. 1997) (using average of retail and wholesalaes to find replacement valusge alsdBrauchersupra
note 2,at 776 (explaining use of average between retdilvemlesale value to figure replacement value).

%0'see In reMcElroy, 210 B.R. 833, 835 (Bankr. D. Or. 1997 M4luation should be based on prices paid
in the market that is accessible to the debtors That market is broader than the 'retail' matkesee also
Braucher, supra note 2,at 776 (conveying some courts use any current rhgskiee to determine
replacement value).

1253 B.R. 412 (Bankr. E.D. Ky. 2000).

521d. at 414 ("This Court therefore concludes that theppr starting point for determining replacement
value in the instant matter is the N.A.D.A. retailue, with appropriate adjustments to be made.").

%31d. (acknowledging lower courts have discretion tomdnvn replacement value rule).

%4295 B.R. 584 (Bankr. N.D. lIl. 2003).

%51d. at 591-93 (using retail value as starting pointéplacement value).

%6242 B.R. 916 (B.A.P. 6th Cir. 2000).

571d. at 919-20 (finding that use of average betweedilrand wholesale value to determine replacement
value is consistent witRasl).

8 1d. at 919 (notingRash"recognized the discretion of the trial judge tiopt a rule for replacement
valuation").

%9270 B.R. 761 (Bankr. D. Ariz. 2001).

0 1d. at 766 (determining average of retail and whotesallue to be appropriate starting point for
replacement value).
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On the other hand, ifn re Renzelmaf the court developed another
replacement value approach. Renzelmanthe court created a “five percent rule”
by holding the starting point for determining reg@enent value to be retail value
less five percerft

All of the above cases provided clear evidencdefdonfusion left by thRash
decision. It was the continued use of disparateatamn methods in cases such as
these which worked to maintain a pattern of incetesicies and unpredictability
within the bankruptcy system.

Despite the fact that tieashdecision was unsuccessful in bringing uniformity
to the valuation process, Congress chose to utiieeconcept of the Supreme
Court's decision when revising section 506 of trenlBuptcy Court. The new
section 506(a) provides:

(1) An allowed claim of a creditor secured by anl@n property in
which the estate has an interest, . . . , is aredcalaim to the
extent of the value of such creditor's interesthie estate's interest
in such property, . . ., and is an unsecured ctairthe extent that
the value of such creditor's interest . . . is liss the amount of
such allowed claim. Such value shall be determindiyjht of the
purpose of the valuation and of the proposed diSposor use of
such property, and in conjunction with any heariog such
disposition or use or on a plan affecting such itoed interest.
(2) If the debtor is an individual in a case under cteap/ or 13,
such value with respect to personal property sexuan allowed
claim shall be determined based on the replacemalue of such
property as of the date of the filing of the petitwithout deduction
for costs of sale or marketing. With respect togarty acquired
for personal, family, or household purposes, reptaent value
shall mean the price a retail merchant would chafgeproperty of
that kind considering the age and condition of pineperty at the
time value is determinéd.

The first paragraph of section 506 remains idehtioa the former version.
However, Congress codified tiRashdecision by adding the second paragraph to
the revised statute. It is this newly added segqardgraph that provides for the use
of replacement value when determining the wortla afebtor's assets. While the
newly amended statute does not create a singleramivaluation standard for all

61227 B.R. 740 (Bankr. W.D. Mo. 1998).

®21d. at 742 (holding replacement value to be five perdess than Blue Book value). TiRenzelman
Court rationalized that Blue Book value is not reseeily the same as retail value because debtave h
access to non-dealership options for purchasingleshand thus could spend less than the amouetl lin
the Blue Bookld.

311 U.S.C. § 506(a) (2006) (emphasis added).
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situations, it does provide one standard for uséusginess cases and individual
chapter 11 cases and another standard for individhagoter 7 and 13 cases.

Since the enactment of the revised section 50&| legmmentators have been
interpreting the section's new langu&gEirst, section 506(a)(2) makes clear that it
applies to both individual chapter 7 and chapterdéBtors. Additionally, while
section 506(a)(2) addresses an individual's asgedsfirst half of the section has
been interpreted to apply to an individual debtbdsiness assets and the second
half is said to apply to the debtor's personalta$3én regard to business assets, the
revised section calls for the use of replacemehtevancluding the cost of sale or
marketing. This sentence has been understoodeiouwe part of th&kashdecision
because it expressly forbids the deduction of salesarketing, whereas the Court
in Rash seemed to support such deductions from the replaemalue’® In
comparison, when dealing with personal assets,a&@(explicitly requires the use
of retail value for goods in like condition. Fuetimore, even though the first
sentence, unlike the second sentence, does notciypkeference that the
replacement value should be for goods in similanddion, the requirement of
similar goods has been inferred by the wording Hsproperty.®’

The revised section 506(a)(2) has been criticizzdawing several faults. First,
although the retail value of a debtor's vehiclaiguably determinable based on
industry books such as the Kelley Blue Book or Maional Automobile Dealers
Association ("NADA"), the valuation method pres@&ibby section 506(a)(2) is
problematic when applied to other types of col@térecause there is no industry
book value available to provide a starting p8inAdditionally, while section
506(a)(2) addresses the process of determiningacepient value for business
assets and for personal assets, it makes no menfidmow to appropriately
determine the replacement value of assets thaused both professionally and
personally’® Finally, some of the language within section 50@(gis ambiguous.
Examples of such ambiguous language include theotiSestail merchant" in the
second sentence and the failure to disallow deshstifor the cost of sale or
marketing in sentence two as it does in senteneg€®dflaws such as these have

% LUNDIN, supranote 41, at § 450.1; Brauchstpranote 41, at 465-66 (evaluating language of revised
section 506(a)).

% Brauchersupranote 41, at 465-66 (parsing out differences betvfiesrand second sentence of section
506).

') UNDIN, supranote 41, at § 450.1 (interpreting 506(a)(2) tatiply overrule Rash; Brauchersupra
note 41, at 466 (considering difference betweeguage of section 506(a)(2) aRashholding).

%7 Brauchersupranote 41, at 466 (reading first sentence of se&{w6(a)(2) to imply that value should be
based on goods in similar condition).

% d. at 467 (acknowledging difficulties in determiniregail value of assets other than vehicles).

9 LUNDIN, supranote 41, at § 450.1 (acknowledging all types dftdes property not addressed within
section 506(a)(2)); Brauchesypranote 41, at 466 ("Nothing is said in paragraph &j@&j] about collateral
acquired by individuals for mixed business and oamer purposes.”).

O LUNDIN, supranote 41, at § 450.1 (assessing wording of se&fifa)(2)).
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ultimately led to the courts' continued use of disppe approaches to assessing
replacement value under the revised section 506(a).

II. VARYING INTERPRETATIONSOF THE NEW SECTION506(A)(2)

Since the implementation of BAPCPA in October 200 legal community
has waited to see how courts will apply the newglemge of section 506. Now,
approximately two years later, the bankruptcy cotidve had many opportunities
to interpret section 506.

A. Valuation Approaches Post-BAPCPA

Discrepancies in valuation methods continue toteaisongst the bankruptcy
courts, albeit to a lesser extent. Within the sadecided under the revised section
506, several valuation approaches have emerged worth noting at the outset
that most, if not all, of the recent valuation cda® involves determining the
replacement value of motor vehicles. This is pbdp&ecause motor vehicle loans
are the most likely to raise contested valuatisués in a cram down scenaftdn
contrast, debtors cannot typically cram down homs@n$ because section
1322(b)(2) of the Bankruptcy Code prohibits modifions of loans secured by the
debtor's main residence and most assets other ¢hes and homes are of
insufficient value to justify litigatiorf? The courts, in determining the appropriate
method of calculating vehicle replacement value ose of three approaches: 1)
retail value less necessary deductions resultiom fthe condition of the specific
vehicle being valued; 2) retail value minus sormedipercentage; or 3) the average
between retail value and trade-in value. In orgemunderstand why valuation
discrepancies still exist and how they can bestrdsolved, it is necessary to
examine the courts' different approaches and ralésnto determining replacement
value.

The courts irin re Browrl® andIn re Edding* determined retail value to be the
proper starting point for calculating replacemealue’ In Brown the court was
faced with determining the appropriate value ohapter 7 debtor's vehicle in light
of Rashand BAPCPA”® The court recognized thaRashand revised section

"L Brauchersupranote 2.at 776.

2Seell U.S.C. § 1322(b)(2) (2006) (providing plan mayotiify the rights of holders of secured claims,
other than a claim secured only by a security @sterin real property that is the debtor's principal
residence"); Brauchesupranote 2,at 776 (rationalizing common involvement of motahicles in cram
down cases).

" No. CIV.A.06-00197JW, 2006 WL 3692609 (Bankr. ELSApr. 24, 2006).

4355 B.R. 849, 852 (Bankr. W.D.Okla. 2006).

S Brown, 2006 WL 3692609, at *3 (‘[I]t appears that a iletalue or retail price is the appropriate
standard by which to determine replacement valu&dying 355 B.R. at 852 ("[T]his court agrees that
'replacement value' within the meaning of 8§ 50&(a{ the NADA retail value.").

"® Brown, 2006 WL 3692609, at *1-2.
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506(a)(2) clearly mandate the use of retail valuaetermine replacement value;
however, the court also rationalized that the sécsantence of section 506(a)(2)
left courts with the ability to adjust the replacarh value in accordance with the
condition of the vehicle in questidh.In Brown, because the debtor offered no
evidence requiring a significant adjustment to te&il value, the court held the
creditor's retail value less necessary repairseadhe replacement value of the
vehicle’® Similarly, in Eddins the issue before the court was how to determine
accurately the value of a chapter 13 debtor's mueétiicle’® The Eddins court
agreed with theéBrown holding that replacement value should begin wittaile
value and only be adjusted to the extent mandatdtdocondition of the vehicle in
questiort® Here, the court arrived at the replacement vatmetfe debtor's vehicle
by beginning with retail value, as determined by D& and then making
deductions to account for excessive mileage andatheunt of necessary repairs
proven by the debtdt.

In In re McElroy® the court addressed the proper method of valug t
vehicles owned by debtors who were attempting tmimehem through a chapter 13
cram dowrf® The court held that the proper starting pointrEplacement value is
retail value, as determined by NADA, minus 8%n addition to the automatic 5%
deduction, the court went on to provide that th@asement value could face more
modification based on party evidence establishiregrieed for further adjustméhit.
The court justified its 5% deduction by explainitgit NADA values are often too
high due to their inclusion of items such as watiesnand reconditioning. Thus, it
appears the court allowed a 5% subtraction to adcfmr the condition in which
average debtors maintain their cars in compariedhe auto dealers considered by
NADA. However, while a deduction based on vehitlgintenance by the average
owner as opposed to a dealership seems reasomaliteface, the court offered no
explanation for how it determined 5% to be the appgate or accurate amount of
such deductions.

The court inin re Mayland” adopted an approach similar to thatM¢EIroy.

In Mayland the issue was how to calculate properly the oeptent value of a

" |d. at *3 (determining modification to replacementuglbased on vehicle condition allowed under
section 506(a)(2)).
78 |d

79355 B.R. at 849-50.

8d. at 852 (agreeing starting point for replacemehievis retail value).

811d. at 852-53 (clarifying court's method of determinieplacement value for debtor's vehicle).

82339 B.R. 185 (Bankr. C.D. Ill. 2006).

®1d. at 186-87.

8 1d. at 189 ("[T]he Court finds that a 5% discount frohe NADA retail values presented would be
appropriate to determine the vehicles' replacemalne for purposes of cramdown.").

8 1d. (proposing possibility of adjustments to replacemalue beyond initial 5% subtraction).

8 d. (explaining why NADA values may be higher than szgiment value).

8" No. 06-10283, 2006 WL 1476927 (Bankr. M.D.N.C. N 2006).
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debtor's personal motor vehicle in a chapter hdilunder BAPCPA® The court
acknowledged thaRash and the revised section 506(a)(2) require the use o
replacement value when assessing the worth of ¢ixods vehiclé® The court
then held the correct starting point for replacetmesdue to be retail value, as
determined by NADA, minus 1098.The court rationalized that a 10% deduction
from the NADA retail value was appropriate becaN#dA assumes vehicles have
been maintained in, or restored to, peak conditiprdealers preparing them for
sale; however, average debtors trying to retaiir thehicles do not keep them in
top condition because they are not trying to retil vehicle® Much like the
McElroy court, theMaylandcourt left open the possibility of additional asljmnents

to replacement value based on the unique condiaiorach individual debtor's
motor vehicle”? Also like the McElroy opinion, the court inMayland while
justifying the need to reduce the NADA value to soextent, did not address how
or why it arrived at 10% as the appropriate deductrom the NADA vehicle
value.

In In re Nice® the court developed yet another approach to vgldiebtor's
vehicles while addressing the issue of how to @biyevalue a chapter 13 debtor's
motor vehicle. Here, the court held replacementiesdao be equivalent to the
average between retail value and trade-in v¥ile.coming to this determination,
the court acknowledged that some deduction frorailretalue will always be
necessary in order to account for the conditiorthef vehicle in questiot. In
addition, theNice court interpretedRkashto have intentionally left determination of
appropriate replacement value to the discretionthef lower courtS$® Moreover,
Nice did not read revised section 506(a)(2) to alter dbility of courts to adjust
replacement value to reflect the condition of tledigle in questiod! Thus, in an
exercise of its discretion, thdice court "adopted a replacement valuation standard
based on the average between the N.A.D.A. retdilteade-in values" but left open
the possibility of modifying the replacement valime accordance with evidence

8 1d. at *1 ("The Court is called upon to determine fireper valuation standard of a vehicle under
Section 506(a)(2) of the Bankruptcy Abuse Prevent@onsumer Protection Act of 2005 ("BAPCPA"),
which became effective in cases filed after on Getd 7, 2005.").

8d. at *1-2.

|d. at *3 (holding "the value of the Vehicle is ningtgrcent (90%) of its NADA retail value as of the
petition date").

g,

21d. at *1 ("Moreover, if there are particular charaistiirs of the vehicle in question that would affést
value, such as high mileage or special features, dvidence of the same may be introduced and ffest a
the value ultimately determined by the Court.").

9355 B.R. 554, 555-56 (Bankr. N.D.W.Va. 2006).

%1d. at 557 (finding replacement value determined braging retail and trade-in value).

%d. at 556 (explaining need to reduce retail valueesficle to account for vehicle's current condition)

% 1d. (referencingRashlanguage allowing lower courts to adjust replacemetue according to situation
at hand).

71d. at 557 (determining 506(a)(2) to only slightlyesRashdecision).
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presented at the heariffgAlthough this particular case was filed prior teet
effective date of BAPCPA, the court made cleaiiritent to continue determining
replacement value by averaging retail and tradeaines for cases filed under the
BAPCPA revisions? Interestingly, much likeMcElroy and Mayland the court in
Nice, though explaining the need to reduce retail vatiiered no explanation as to
the accuracy of or basis for its decision to averegfail and trade-in values to
arrive at replacement value.

The above cases demonstrate that, while sectiorh&8@®rought courts closer
to a uniform valuation approach, there is stillpdisty amongst the lower courts in
the methods used to determine replacement valles cbntinued disparity keeps
the Rashideal of a simple valuation approach that can bglieg uniformly, a
distant goal. Additionally, the persistent incatencies in replacement value
calculations result in a sustained uncertainty diaditors and debtors within the
bankruptcy system.

B. Bringing Uniformity to Post-BAPCPA Valuation Apaches

In determining the most effective means of estabig a uniform valuation
standard, the type of valuation evidence typicatipsidered by the court must first
be examined. One common form of evidence admiiedbankruptcy courts for
valuation purposes in regard to motor vehicles ADR prices!®® NADA provides
used vehicle valuation services to consumers amafegsionals within the
automotive industry®* NADA analyzes massive amounts of sales and ingdstia
along with auction and dealer sales data in ordgrrdduce the NADA Appraisal
Guides'® These appraisal guides provide consumers and gsiofeals with
information pertaining to the national average griaf new and used vehicl¥s.
When courts recognize NADA as a reliable sourcedietermining the price of a
vehicle, they are accepting NADA as evidence. Addally, NADA prices often
withstand hearsay objections because they are dmresi to be market reports

% |d. at 557, 557 n.6.

% |d. at 557 n.6 ("[T]he court does not foresee anyaeas depart from this presumptive valuation
standard at this time for cases filed on or afteto®er 17, 2005.").

10 5ee In reEddins, 355 B.R. 849, 852 (Bankr. W.D.Okla. 200§)]his court agrees that ‘replacement
value' within the meaning of § 506(a)(2) is the NABetail value.");In re Mayland, No. 06—-10283, 2006
WL 1476927, at *2 (Bankr. M.D.N.C. May 26, 2006) Kaowledging NADA as evidence of vehicle's
value);In re McElroy, 339 B.R. 185, 189 (Bankr. C.D. lll. 2006@ising NADA to assist with determining
replacement value)n re Roberts, 210 B.R. 325, 330 (Bankr. N.D. lowa 199R)ADA values are widely
used in the auto industry and the courts to simplifd expedite the valuation process.").

103N ational Automobile Dealers Association, http://wwmada.org/AboutNADA/WhatWeDo/WhatWeDo.
htm (last visited Oct. 26, 2007).

102 National Automobile Dealers Association, http:tiaguides.mediaroom.com/index.php?s=fags (last
visited Oct. 26, 2007).

103 |d
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under section 803(17¥* If no other party has additional evidence as tmare
accurate value for the specific vehicle in questibmeen NADA consequently
becomes the sole source of evidence regardingrite @f the vehiclé®

As previously discussed, a uniform method of deteimg replacement value is
necessary in order to bring consistency and rdiialid the bankruptcy system.
The true purpose behind Congress's decision tdycadslightly altered version of
the Supreme Court's decisionRiashis unknown due to a scarce legislative history.
The legislative history accompanying section 50@)a)yrovides no insight or
clarification as to the language used in the statut the meaning of the term
"replacement value." Regardless of the intent kldongress's adoption of the
Rashholding, recent case law demonstrates that a umifmpproach to valuation
has yet to be achieved. The latest valuation cesféert that courts continue to
struggle with three approaches to determining tlagtisg point of replacement
value: 1) retail value; 2) retail value minus adet®rmined percentage accounting
for current vehicle condition; and 3) the averagénseen retail value and trade-in
value.

The use of the average between retail and tradexdime when determining
replacement value, as was the caselice misses the mark of what seems to be
intended by the language of section 506(a)(2). alreraging of retail and trade-in
values for vehicles appears suspiciously similarthe concept of averaging
replacement and foreclosure values. As previogtdyed, the Supreme Court in
Rashexplicitly prohibited the averaging of replacememnd foreclosure value for
the purpose of valuatiofi® These concepts are remarkably analogous becaege th
would produce similar results. Just as retail gais said to be equivalent to

104 SeeFeD. R. EVID. 803(17) (indicating "[m]arket quotations, tabidas, lists, directories, or other
published compilations, generally used and religghnu by the public or by persons in particular
occupations" are hearsay exceptioRfzberts 210 B.R. at 330 (explaining NADA values fit inkearsay
exception).

195 seeRoberts 210 B.R. at 328 (providing NADA price may be guesl as prima facie evidence of
vehicle's value); Kathryn R. Heidt & Jeffrey R. Wiaan,Supreme Court's Rash Decision Fail to Scratch the
Valuation Itch 53 Bus. LAw. 1345, 1360—-61 (1998) (explaining that if no oteeidence is admitted courts
will accept NADA information as prima facie evidenaf vehicle's price).

Although beyond the scope of this Comment, it beenting that even the term "price" is arguably
ambiguous and could lend confusion to the valugtimtess. This is because "price" can mean casé ori
credit price. The distinction between the cashepif a vehicle as opposed to the credit price cheald
immense. For instance, if the sticker price forehigle is $10,000 and the buyer pays in cash, then
"price" of that vehicle was $10,000. But, whathiétbuyer needed to acquire financing in order tehmse
the vehicle? For the purposes of mathematical suitypl assume the terms of the loan include a 10%
interest rate over the course of one year. Thefitiee" of the same car for that buyer is $11,08€hough
in this over simplified scenario the differencevibe¢n the cash and credit price is only $1000, whewed
in a real world context with greater loan amoutiigher compounding interest rates, and longer loan
periods, it becomes clear that the difference betwthe cash price and credit price could easilyoimec
several thousands of dollars.

196 520 U.S. 953, 965 (1997) ("Applying a foreclosuegde standard when the cram down option is
invoked attributes no significance to the differeminsequences of the debtor's choice to surretger t
property or retain it.").
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replacement value, trade-in value could be conetiéne equivalent of foreclosure
value because, much like the amount obtained arecfosure, the amount received
when trading-in property is often the base amouwet\would pay for such property.
Therefore, the process of averaging retail valukteade-in value cannot be seen as
attempt to merely adjust the NADA value from th&erof the average somewhat
similar car to the price of the vehicle in questibmt instead is more accurately
viewed as an attempt to obtain lower vehicle valinesy what was provided for
underRashand section 506(a)(2). Thus, averaging retail taadie-in value for the
purpose of valuing property in accordance with iiyglacement value standard is
inappropriate.

Similarly, the deduction of a set percentage fretail value, as was done by
the courts inMcElroy and Mayland also misses the mark of what is intended by
section 506(a)(2). The revised section 506(a)é?uires the use of retail value
when determining the replacement value of the dibtwllateral. As previously
stated, most courts accept the NADA value as ecelef the average price for cars
somewhat similar to the vehicle in question. HogrevheMcElroy and Mayland
courts, while accepting NADA as evidence, held thatstarting point for valuation
was the NADA price minus the deduction of a setceetage. Had Congress
believed the deduction of a predetermined percenfagm retail value to be
necessary, it would have identified the appropnetiecentage and provided for such
deduction within the text of the statute. Not oiglythere no basis within the statute
for deducting a pre-set percentage from retail&ghut such a deduction is in direct
contradiction with the language of the statute. cti®a 506(a)(2) allows for
consideration of "age and condition of the propériyhis allowance should be
understood to account for the fact that the cooditof the debtor's property, in
these cases motor vehicles, may not be the sathe asoperty in the possession of
a merchant. For instance, merchants are likelgelb property in a repaired or
reconditioned state with attached warranties. Hammea pre-set deduction cannot
adequately account for such differences becausanttoeint of deduction necessary
will change from vehicle to vehicle. Therefore, il@hthese courts were perhaps
trying to create a consistent way of determining dbtual retail price the vehicle in
guestion would yield, they in fact likely implemedtan improper reduction of the
vehicle's value to a starting point below that ctiial retail price.

Although theMcElroy andMayland courts may have been trying to account for
the differences in "age and consideration of theperty,” the automatically
deducted percentage from the starting point ofiredue goes too far. Not only do
the stated percentages appear to be arbitrarilgechdout they also fail to account
for the occasional debtor that maintains his prigpier mint condition. In the case
of a car maintained in mint condition, the averaggil price found in NADA is
likely already lower than the value of the vehiahequestion. Therefore, even
though these courts may subsequently make upwdudtagbnts to account for the
car's pristine condition, the initial deductione-set percentage from the NADA
value will have already yielded too low of a stagtipoint for a mint condition
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vehicle. Creditors should not benefit from the tsadtion of a pre-determined
percentage where no such reason for the deductiets.e Therefore, in light of the
language of section 506(a)(2), no pre-set percenthguld be deducted from retail
value for the purpose of determining the replacamealue of the debtor's
collateral; instead, courts should begin with therage retail value of somewhat
similar vehicles, as found in sources such as NARAd then only make
adjustments as necessary for the specific vehiagiéstion.

The courts inBrown and Eddin utilized the most sound approach to valuation
and should be viewed as the model for calculatapdacement value in bankruptcy
proceedings. These courts, in accordance withplaen language of section
506(a)(2), used average retail value for reconadtibcars as the starting point for
replacement value and then made adjustments tathe based on the condition of
the property in questiof’ No valuation approach will ever produce the same
results in every case because no two pieces okpropre exactly alike. However,
the consistent use of the average retail valudasstarting point for determining
replacement value will go a long way in providinggictability and uniformity to
debtors and creditors entering the bankruptcy systerhus, while two debtors'
possessing vehicles of the same make, model, aardnyay end up with different
value assessments based on the condition in wiaich imdividual maintained his
vehicle, each can be assured that the startind forithe vehicle's worth will be the
average retail value as determined by NADA.

The key to bringing uniformity to the replacementue approach mandated by
Rashand Congress can be found in the plain languageeation 506(a)(2). The
first sentence of section 506(a)(2) mandates thalue with respect to personal
property securing an allowed claim shall be deteeudibased on the replacement
value of such property . . . without deduction émsts of sale or marketing®®
Likewise, the second sentence of section 506(a#ke specifically mandates that
when addressing the personal property of the débéptacement value shall mean
the price a retail merchant would charge for prgpef that kind considering the
age and condition of the property™

Just as the language "age and condition of theeptgpfrom the second
sentence has been read into the wording of thiesinrstence, the second sentence's
definition of replacement value as retail value udlcalso be read into the first
sentence's mandate for the use of replacement.valdeile the second sentence
defines replacement value for consumer goods, \itsethefinition of replacement
value is read into the first sentence the statweoimes much clearer. When
utilizing this approach, the first sentence carubderstood to mean that such value

97 |n re Eddins, 355 B.R. 849, 852 (Bankr. W.D.Okla. 2006}]his court agrees that 'replacement value'
within the meaning of § 506(a)(2) is the NADA rétaalue."); In re Brown, No. CIV.A.06-00197JW, 2006
WL 3692609, at *3 (Bankr. D.S.C. Apr. 24, 2006)I){'lappears that a retail value or retail pricethe
appropriate standard by which to determine replacgmalue.").

19811 U.S.C. § 506(a)(2) (2006).

109 |d
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"shall be determined based on the [price a retailchmant would charge] without
deduction for costs of sale or marketing." Thenrtowould only be left to
determine what is included in the "costs of salen@rketing.” Thus, a plain
meaning interpretation of section 506(a)(2) requiteat retail value be used as the
starting point for determining replacement value.

[ll. THE INTERPLAY BETWEEN SECTION506AND SECTION 1325
A. The Relationship Between Section 506 and Set#ph

As this comment has already established, the vafua secured claim is
determined by section 506(&f.To comply with section 1325(a)(5)(B), the debtor
must pay no less than the present value of thevatlosecured clairt* However,
the hanging paragraph of section 1325(a) providasdection 506 will not apply to
certain types of debt, such as vehicles purchasghtinn910 days or personal
property purchased within one year of filing fomkeuptcy** The addition of the
hanging paragraph in section 1325(a) creates theeisf how the types of debt
contemplated in that paragraph will become allowedured claims under section
1325(a)(5)(B) without first applying section 506hiah is expressly disallowed by
the hanging paragraplt Courts throughout the country have used different
approaches to tackle the confusing interplay betvibese statutes and the various
approaches have resulted in disparate outcomeslith jurisdictions.

B. Varying Approaches to Resolving the Conflicimigein Section 506 and Section
1325

Most courts have come to one of three conclusioherwinterpreting the
unusual relationship between sections 506 and 1BpBlaims under the hanging
paragraph cannot be bifurcated and thus creditdis tiwese claims possess fully
secured claims; 2) creditors with claims fallingden the hanging paragraph hold
entirely unsecured claims; or 3) although crediwith claims under the hanging

1011 U.S.C. § 506(a).

1111 U.S.C. § 1325(a)(5)(B) (2006).

1211 U.S.C. § 1325(d)For purposes of paragraph (5), section 506 stwlapply to a claim described in
that paragraph if the creditor has a purchase meaeyrity interest securing the debt that is tHges of
the claim, the debt was incurred within the 910-gdegceding the date of the filing of the petitiamd the
collateral for that debt consists of a motor vehi@s defined in section 30102 of title 49) acqliier the
personal use of the debtor, or if collateral fattHebt consists of any other thing of value, & thebt was
incurred during the 1-year period preceding tHatdi. . . .").

13 Henry E. Hildebrand, Illlmpact of the Bankruptcy Abuse Prevention and QmestProtection Act of
2005 on Chapter 13 Trusteeg9 Avm. BANKR. L.J. 373, 386-87 (Spring 2005) (discussing hanging
paragraph's exclusion of section 506)NDIN, supra note 41, at § 451.1; Keith M. Lundin and Henry
Hildebrand, Ill,Section by Section Analysis of Chapter 13 After BARR SLO68ALI-ABA 65,97 (2005)
(questioning impact of section 506 exclusion ongirag paragraph).
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paragraph are not secured due to section 132%@)'sgainst the application of
section 506, these creditors are still entitledhi greater of either payment of the
entire debt or payment of the amount of debt thauld have been secured had the
claim been bifurcated. To understand how the wariboldings impact parties in
bankruptcy proceedings and how a uniform approaxtthe problem can be
achieved, it is necessary to examine the coulfferdnt approaches and rationales
to reconciling the relationship between section &0d 1325.

1. The Majority Approach

The majority of courts interpret the peculiar rielaship between sections 506
and 1325 to mean that bifurcation of items fallumyder the hanging paragraph is
not allowed* In keeping with the lack of uniformity associateith other areas of
valuation, courts implementing this approach teadptoduce slightly different
outcomes from one another. However, the majoritythese courts have held
creditors with claims under the hanging paragraphpossess fully secured
claims™® This holding has a vast impact on debtors becétusssults in debtors
being pressured to pay off the entire underlyinigt ée order to retain the collateral.

The roots of the majority approach stem frBewsnup v. Timh® In this case,

the Supreme Court declined to read "allowed secala@th" as a single term of art

4 1n re Bufford, 343 B.R. 827, 831 (Bankr. N.D. Tex 20Q8)o doubt, the drafters of the 910-day
provision intended to eliminate the ability of detst to bifurcate, or 'strip down' secured claimstioese
recently purchased vehicles.Tyy re Brooks, 344 B.R. 417, 421 (Bankr. E.D.N.C. 2006)ding claims
under section 1325(a)'s hanging paragraph are @eatlfrom bifurcation under section 506(dj);re Ezell,
338 B.R. 330, 340 (Bankr. E.D. Tenn. 2006) ("TheiAGramdown Paragraph serves to eliminate Revised §
506 from the allowed secured/unsecured claim béfiima treatment otherwise mandated by Revised 8§ 506
. .."); In re Gentry, No. 06-50204, 2006 WL 3392947, at *4 (BarkrD. Tenn. 2006) (eliminating
application of section 506 to claims falling undenging paragraph)n re Sparks, 346 B.R. 767, 771
(Bankr. S.D. Ohio 2006) ("Consistent with the mayoof the case law, we find that the provisionsof
1325(a) are mandatory and where the debt meetgattzgneters of the hanging paragraph, the Debters ar
prevented from cramming down the secured debt dBE1Y; In re Turner, 349 B.R. 437, 442 (Bankr.
D.S.C. 2006) ("[T]he Court finds that the flush darage of § 1325(a) prevents a Chapter 13 debtan fro
'stripping down' purchase money security intergstauitomobiles acquired for a debtor's personaligen
the 910-day period preceding that debtor's bankyfiling."); In re Vega, 344 B.R. 616, 620 (Bankr. D.
Kan. 2006) (acknowledging elimination of bifurcationder hanging paragraph).

15 Bufford, 343 B.R. at 833 (maintaining creditors claims ardy secured despite inapplicability of
section 506);Brooks 344 B.R. at 421 ("Based on the plain languag& &06(a) and the United States
Supreme Court's interpretation of the statute, ¢bisrt finds that a 910 claim may be an 'allowecused
claim' for the purposes of § 1325(a)(5), regardte#sthe inapplicability of § 506.")Ezell 338 B.R. at 340
(finding creditors to be fully secured under haggiparagraph in section 1325(af¥entry, 2006 WL
3392947 at *5 ("Therefore, a creditor whose claatfsfwithin the scope of the [Hanging] Paragrapfully
secured under Revised § 1325(a)(5)(C) . . . TUsner, 349 B.R. at 442 ("Furthermore, the Court also
concludes that secured creditors subject to thehflanguage of § 1325(a) are fully secured forethiére
amount of their claims and must be repaid in foilbtigh a Chapter 13 plan if debtors wish to rethi
collateral securing the claim.").

16502 U.S. 410 (1992).
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within section 506(a)}’ Instead, the Court explained "the words shoulcrédzel

term-by-term to refer to any claim that is, firatlowed, and, second, securétf"
Therefore, based on this decision, the case lam frourts following the majority
approach tend to hold that:

[A] claim may be arf allowed secured claim” without reference to
the valuation process of § 506. Therefore, while hanging
paragraph prevents § 506(a) from operating to val@&0-claim as
an allowed secured claim only to the extent of vh&ie of the
collateral securing the claim, it does not preuapt910-claim from
being considered an allowed secured claim for psepoof the
required treatment in § 1325(a)(8].

In In re Turnef®® the court was faced with interpreting the languafehe
hanging paragraph in section 1325¢)The Turner court found that the language
of section 1325(a) prohibited the bifurcation o teecured creditor's claitt:
However, this court went on to hold that the absesfdbifurcation had the effect of
leaving creditors fully securédd® The court justified its holding by looking to
legislative history and the structure of the Baipkey Code. The court noted that
nothing in the Code or the legislative history imadl intent to disfavor secured
creditorst®*

Next, the court inin re Brooks$® tackled the language of section 1325¢4).
This court held that, although claims falling unttes hanging paragraph of section
1325(a) are unable to be bifurcated, they are mtgmted from being considered
fully secured’ The court explains its holding by looking to thaip meaning of
section 506. The court provided that section 5@6re@sses the bifurcation of
claims; however, it does not dictate whether antlas considered securéd.

171d. at 415 (“[T]he words ‘allowed secured claim' iB@(d) need not be read as an indivisible term of

arglgefined by reference to § 506(a), which byetsns is not a definitional provision.").

19 n re Wilson, 374 B.R. 251, 255-256 (B.A.P. 10th Cir. 2D0SeeBufford, 343 B.R. at 832-33
("Section 506 does not define an 'allowed seculachtfor purposes of § 1325(a)(5).Brooks 344 B.R. at
420-21 (noting section 506 makes no mention of dretlaims may be secured without its application).

120349 B.R. 437 (Bankr. D.S.C. 2006).

121|d. at 438 ("In this case, the Court must determireeefiect and meaning of the flush language of §
1325(a).").

12214, at 442 ("[T]he Court finds that the flush languare§ 1325(a) prevents a Chapter 13 debtor from
'stripping down' purchase money security interestutomobiles acquired for a debtor's personaigen
the 910-day period preceding that debtor's bankyitng.").

12314, (holding creditors with claims affected by hangjrayagraph are fully secured).

124|d. at 441 (interpreting Code and legislative histrgupport secured creditors).

125344 B.R. 417 (Bankr. E.D.N.C. 2006).

12614, at 419 (describing need to evaluate section 13#§hn of section 506).

1271d. at 421 (explaining hanging paragraph claims arebifotcated but are secured).

128 1d. at 420—21 (noting section 506 makes no mention léther claims may be secured without its
application).
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Moreover, the court supported its holding by radiliing that because state law
applies when left unaltered by the Bankruptcy Cadereditor with a claim under
the hanging paragraph maintains a fully secureinckeecause its secured status is
left unaltered by the bifurcation process of set6662°

In In re Bufford"® the court joined other districts by addressing ititerplay
between sections 1325 and 506. This court, likse¢hnTurner and Brooks held
that claims under the hanging paragraph of sedi8#b(a) are not bifurcated under
section 506, but the creditors holding such claiemsain fully secured such that the
debtor must repay the entire amount owed in ordeetain the collaterdf® This
court justified its interpretation of the relatidms between sections 1325(a) and
506 by looking to the language of those statutesvels as other sections of the
Bankruptcy Code. The court noted that section &06(erely addresses the
bifurcation of secured claims; but, "[c]laims an®f] allowed or disallowed under .
.. §506 ... ¥2Moreover, the court pointed to section 502 asdéie provision
of the Bankruptcy Code that determines whetheagrcis allowed and section 101
as being the section defining whether a claim isussl by a lied® Thus,
according to the ruling oBufford creditors with claims under the hanging
para}g‘{aph can maintain their secured status despténapplicability of section
506:

Finally, in In re Gentry'*® the court faced the issue of reconciling the lamgu
of the hanging paragraph in section 1325(a) widt tf section 506> Here, the
court rationalized that the effect of the hangiragggraph was to eliminate the
bifurcation, and thus the cram down option undetise 506(a)*’ However, the
court, like many courts before it, went on to agwith the principle that, just
because bifurcation is eliminated, claims filedsasured are not prohibited from
remaining fully secured’® Thus, theGentry court held that while bifurcation under

12914, at 422 (considering impact of state law in absefcction 506).

130343 B.R. 827 (Bankr. N.D. Tex 2006).

311d. at 831-32 (explaining effect of interaction betwsection 1325(a)'s hanging paragraph and section
506).

1321d. at 832 (examining purpose of section 506(a).

133 1d. at 832—335eell U.S.C. § 502 (2006) (“A claim or interest, prodfwhich is filed under section
501 of this title, is deemed allowed, unless aypartinterest, including a creditor of a generattper in a
partnership that is a debtor in a case under ch&mé this title, objects."); 11 U.S.C. § 101(37yhe term
'lien' means charge against or interest in prop@tsecure payment of a debt or performance of an
obligation.").

$TBufford 343 B.R. at 831-32.

135 No. 06-50204, 2006 WL 3392947 (Bankr. E.D. TenavN\22, 2006).

%14, at *1 ("The objection to confirmation of the detstoproposed chapter 13 plan presently before the
court presents an issue arising out of BAPCPA: hdret '910 secured creditor' whose collateral isghe
surrendered in full satisfaction of the debt ung@et325(a)(5) of the Bankruptcy Code is also an cunszl
creditor entitled to the protection afforded by3®%(a)(4).").

1371d. at *3—4 (deciding hanging paragraph eliminatesise&06(a) bifurcation).

13814, (explaining barred application of section 506(@sinot affect secured status of creditor's claim).
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section 506 is barred by the hanging paragrapreatian 1325(a), the creditor's
claim remains fully secured?

2. A Second Approach

Other bankruptcy courts have approached the irsgrpetween sections 506
and 1325 in a different manner. These courts tietlthe combined language of
the two statutes can be read to mean that creditoidaims falling under the
hanging paragraph may hold unsecured cldithghe courts rationalize that,
because a claim only becomes secured once it pdssesgh the section 506
process, claims subject to the 506 prohibition mestain unsecured Therefore,
the main difference between this approach and thnity approach is whether
secured claims should be viewed as coming froma@e&06(a), this approach, or
from sections 502 and 101, the majority approach.

In In re Tarantg**? the court was called upon to interpret the unnuete
provision of section 1325(a). This court notedt tte limited legislative history
provided no indication of intent to favor creditdasling under the 1325(a) hanging
paragraph?®® Thus, the court held that the hanging paragramrson section 506
bifurcation served to prevent creditors' claimsrfrboecoming secured beyond the
value of the debtor's collaterdf.

Similarly, in In re Wamplef* the court addressed the unique relationship
between the hanging paragraph and section 506s ddrt began by explaining
that the only way for a claim to become an allovgedured claim is through the
combined application of sections 502 and 58@he court also acknowledged that
the hanging paragraph of section 1325(a) barredafipdication of section 506!
The court went on to state that "[b]ecause § 50 dwt apply . . . under . . . the
910 Language and the only means by which saidtorsdare entitled to an allowed
secured claim is by determination under the prowssiof § 506, those creditors

13914, at *5 ("[T]he court finds that the [Hanging] Paragh, as mandated by its terms, applies equally to
both Revised 8§ 1325(a)(5)(B) and Revised 8§ 1325)@}). Therefore, a creditor whose claim falls wvith
the scope of the [Hanging] Paragraph is fully seduander Revised § 1325(a)(5)(C), regardless of the
amount it might realize from the liquidation of @sllateral upon surrender.").

190 See In reTaranto, 344 B.R. 857, 861 (Bankr. N.D. Ohio 2006),d, 365 B.R. 85 (B.A.P. 6th Cir.
2007);In re Wampler, 345 B.R. 730, 736 (Bankr. D. Kan. 2006).

I Tarantq 344 B.R. at 861Wampler 345 B.R. at 736.

142344 B.R. 857 (Bankr. N.D. Ohio 2008#v'd, 365 B.R. 85 (B.A.P. 6th Cir. 2007).

“31d. at 861.

14 1d. ("There is no evidence in the legislative histanpwever, that Congress intended that the 910
Claim, which, by the very operation of the 910 Rsmn, is not an 'allowed secured claim," shoukbal
receive the present value protection providedriog i1325(a)(5)(B)(ii) on the 910 Claim amount where
value of the collateral securing the 910 Clainesslthan the amount of the 910 Claim.").

145345 B.R. 730 (Bankr. D. Kan. 2006).

148 |d. at 736 ("The provisions of §§ 502 and 506, reaetiogr, establish the only means by which a court
may determine that an allowed claim should be atbas a secured claim.").

1471d. (stating section 506 does not apply to claimsrfglunder hanging paragraph of section 1325(a)).
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cannot hold allowed secured claims . .**® Moreover, the court determined that
considering a creditor's claim to be fully secumedight of the hanging paragraph
would produce an absurd restift Therefore, the court held that the language of the
hanging paragraph in section 1325(a) renders se&@® inapplicable to claims
falling under its umbrella and thus does not reguhtese claims be treated as
secured™

3. A Third Option

One court has, in two separate cases, developedanyether option for
interpreting the relationship between sections &6 1325. This court found that,
while creditors with claims falling under the hamgiiparagraph are not secured due
to section 1325(a)'s bar against the applicatiosestion 506, these creditors are
still entitled to a fair resolution of their claimhd

In In re Carver'*? the court first addressed the appropriate intéaficm of the
hanging paragraph in section 1325(a). The cowsaeed that fair treatment of
creditors requires the greater of either paymenthefentire debt less interest or
payment of the amount of debt that would have mmured had the claim been
bifurcated'* The court conceded that the language of the hgrganagraph served
to bar section 506 from certain claims and consetyig@revented those claims
from being considered secured according to sedsi@®'>* However, the court
argued that it is doubtful Congress intended tdasizr certain creditors and more
likely wanted to benefit certain creditdrd.Therefore, the court concluded that the
most rational interpretation of the interplay betwahe language of sections 1325
and 506 is to allow creditors of claims falling @endhe umbrella of the hanging
paragraph to receive the greater of either: "(&)fthl amount of the claim without
interest; or (2) the amount the creditor would reeef the claim were bifurcated
and crammed down . . 1%°

148
Id.

1491d. at 739 ("If the phrase ‘allowed secured claim¢@stemplated by § 1325(a)(5), means only, as the

Court inBrown suggests, that a claim allowed under § 502 isreecoy a lien as defined by § 101(37), an
absurd result ensues: Chapter 13 debtors woulcedpgired to pay through their plan for every secured
creditor its entire claim, both the secured andeansed portions, no matter how small or insignificthe
worth of the collateral upon which the underlyirgnlattaches.").

130 1d. at 740 ("The 910 Language requires that the aliowlaim be paid in full, but by making the
provisions of § 506 inapplicable, does not mandetatment of the claim as an allowed secured claim
requiring the payment of postpetition interest url@325(a)(5)(B)(ii).").

511n re Carver, 338 B.R. 521, 528 (Bankr. S.D. Ga. 2006)e Green, 348 B.R. 601, 611 (Bankr. M.D.
Ga. 2006).

152338 B.R. 521 (Bankr. S.D. Ga. 2006).

%314, at 528.

4. at 526.

1%5|d. at 527 (acknowledging Congress's right to favadisfavor certain creditors as they see fit).

%014, at 528.



682 ABI LAW REVIEW [Vol. 15: 659

Next, inIn re Green™’ the court once again addressed the unusual mehijo
between sections 1325 and 506. Here, althoughoadkdging that no other courts
agreed with theCarver decision, the court affirmed its holdiny. The court
maintained that it has a duty to follow the plaamduage of the statute. The court
interpreted the plain meaning of the hanging paglgito bar application of section
506 to claims within its realm and consequentlyvprg such claims from being
bifurcated"*® Additionally, the court noted a clear legislativéent to provide fair
treatment to creditor$® As a result of this interpretation and the ledigkintent,
the court held thatCarver is correctly decided . . . a 910 claim must reedive
greater of (1) the full amount of the claim withanterest; or (2) the amount the
creditor would receive if the claim were bifurca@t crammed down . . ¢

C. Reconciling the Relationship Between Sectionab@bSection 1325

Uniformity in understanding the relationship betwesections 1325 and 506 is
of vital importance to those involved in the barjtay process. As demonstrated
by the above cases, the court's interpretatiomisfunusual relationship can mean
the difference between a creditor's claim beingy fsécured or, at the other end of
the spectrum, completely unsecured. Because dhigerof possibilities can result
in drastically different effects on the bankruptstate, both creditors and debtors
alike have a vested interest in ensuring uniforraityongst the courts in an effort to
obtain consistency and predictability within thetgyn.

Finding the hanging paragraph of section 1325(ajetaler all claims falling
within its scope unsecured creates an absurd reSMhile the legislative history
addressing these sections is sparse, there igntgnep indication that Congress
intended to disserve creditors by preventing thesmfobtaining secured claims.
Because statutes should not be interpreted to teambsurd results, the second
method of understanding the interplay of sectidd® &d 1325 should not be used.
Similarly, finding that creditors are entitled t@ywment despite the claims being
unsecured lacks a statutory basis within the Cobe.determine that a creditor is
entitled to either full payment of the secured dmintus interest or payment of the
amount that would have been secured through biforcainder the cram down
option renders the hanging paragraph of sectiorb(B}2superfluous because it
creates the same result as if the hanging paradrapmot been added to section

157348 B.R. 601 (Bankr. M.D. Ga. 2006).

%8 |1d. at 606 (recognizing contradicting opinions of etheurts).See In reBrooks, 344 B.R. 417, 422
(Bankr. E.D.N.C. 2006) (rejecting holding @arver for several reasonsly re DeSardi, 340 B.R. 790, 812
(Bankr. S.D. Tex. 2006) (noting "[t]his Court da&st agree with the conclusionsQarver").

159 Green348 B.R. at 610 ("l decline to adopt the conclosibat a 910 claim is a secured claim and
continue to hold that § 506 is the one and onl) patthe establishment of a secured claim for hatky
purposes."”).

ii(l’ Id. at 611 (commenting on Congressional intent to idkofair treatment to creditors).

Id.
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1325(a). Because Congress should not be underdsimodass meaningless
provisions, the third option should not be useéhterpret the relationship between
sections 1325 and 506. Thus, the first optionctvlis the majority opinion, should
be used to understand the interaction betweenosscii325 and 506. This option
applies the plain meaning interpretation of thetus¢s as described below.
Additionally, this method does not lead to an ablsautcome and supports the
legislative intent, identified byCarver and Green to provide fair treatment to
creditorst®

As with the various approaches to valuation, the tkeestablishing uniformity
in the interpretation of the interplay between gt 506 and 1325 lies within the
plain meaning of the statutory language. When pi@n meaning of the
Bankruptcy Code's statutory language is properlyerpreted, the correct
understanding of the relationship between secti@®b and 506 becomes evident.
Section 506 begins with "[a]n allowed claim of aeditor secured by a lien on
property in which the estate has an interest."'® This sentence implies that the
statute addresses claims which have already betenndeed to be allowed and
secured. The statute goes on to explain that slams will be bifurcated into
secured and unsecured claims based on the valie afebtor's collateraf’ This
additional information leads to the conclusion ttiet purpose of section 506 is to
establish the process of bifurcation, not to addrekether a claim is allowed or
secured. This theory is supported further by thgr&me Court's decision in
Dewsnupin which it was held that "the words 'allowed secliclaim' in § 506(d)
need not be read as an indivisible term of artngefiby reference to § 506(a),
which by its terms is not a definitional provisioRather, the words should be read
term-by-term to refer to any claim that is, firsiowed, and, second, securét"

Unlike section 506, a plain meaning reading ofisest101 and 502 should be
interpreted to provide the basis for establishinigpwaed and secured claims.
Section 101(37) provides that "[t]he term 'lien'amg charge against or interest in
property to secure payment of a debt or performaatean obligation.*®
Additionally, section 502 provides "[a] claim ortémest, proof of which is filed
under section 501 of this title, is deemed allowadless a party in interest,
including a creditor of a general partner in a parship that is a debtor in a case

%21 re Carver, 338 B.R. 521, 527 (Bankr. S.D. Ga. 200Bp§sibly, Congress intended the 910 claim to
be treated as wholly unsecured, but it is unlikbgt Congress singled out the creditor with a 9ahtin
order to punish it. More likely is that Congresseimded to treat such claims better than they woaldteh
been treated under former law.n re Green, 348 B.R. 601, 611 (Bankr. M.D. Ga. 2006)tifgp
Congressional intent to provide fair treatmentreddors).

16311 U.S.C. § 506(a) (20086).

164 Id

%5 Dewsnup v. Timm, 502 U.S. 410, 415 (1992).

1611 U.S.C. § 101(37) (20086).
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under chapter 7 of this title, object8™When read together, these sections can be
interpreted to provide for obtaining both a securkiin and an allowed claim.
Thus, while it is true that the plain meaning & tlanging paragraph in section
1325(a) effectively bars the application of sectiif}6 to certain claim®? this bar
iS not as devastating as some courts have detatrititebe. In fact, by barring the
application of section 506, the sole accomplishnoérthe hanging paragraph is to
prevent the claim from being bifurcated into seduasd unsecured portions. It
does not prevent a claim from being deemed allomedecured under another
section of the Bankruptcy Code. Therefore, thetnmgical interpretation of the
relationship between sections 506 and 1325 is beamiause claims under the
hanging paragraph cannot be bifurcated, creditossgssing these claims are fully
secured. This approach to the interplay betweetioses 1325 and 506 should be
uniformly adopted in an effort to provide debtorsdacreditors with a sense of
predictability and consistency within the bankrypsgstem.

CONCLUSION

Although in some ways the courts have moved clésexr uniform system of
valuation, in other ways they still experience gneiance. Unfortunately, despite
the recent efforts of the Supreme Court inRsshdecision and Congress in its
revision of section 506, valuation still lacks tieiformity needed for an efficient
and reliable bankruptcy system. This lack of umifity continues to produce
confusion and frustration for creditors, debtonsd gractitioners involved in the
bankruptcy process. It is the need for consistahay necessitates a demand for
clearer legislation or judicial resolution to th@precise and puzzling valuation
process. For without a judicial or statutory resoh, the courts will continue to
use independent judgment in deciphering the valngtrocess and are unlikely to
ever reach a unanimous conclusion.

The current state of section 506 and its interplayh section 1325 makes it
seem inevitable that valuation issues will agaachethe Supreme Court. When the
Supreme Court next addresses valuation issuehpitld seize the opportunity to
stipulate that section 506 requires the startinoptpfmr determining replacement
value of the debtor's personal property to be thleaverage retail value and that
this value should only be adjusted to reflect therant state of the property in
guestion. Additionally, if given the opportunitihe Court should hold that the
exclusion of section 506 under the hanging pardgiagection 1325(a) only serves
to prohibit bifurcation of applicable claims butegonot affect the fully secured
status of such claims.

In the meantime, Congress maintains the power fjasadhe language of
section 506 for the benefit of all involved in thankruptcy process. While,

16711 U.S.C. § 502(a) (2006).
18811 U.S.C. § 1325(a) (2006).
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through the enactment of BAPCPA, Congress rightfattknowledged the need for
bankruptcy reform and aimed to better the systenis iequally important that
Congress monitor the changes it mandated to efiseyeare achieving their desired
result. Surely, in revising section 506 and addheyhanging paragraph to section
1325(a), Congress did not intend to further pemgetuthe confusion and
inconsistencies plaguing the valuation processt, tfies has been the result. Thus,
Congress should further revise the language ofsexb06 and 1325 to resolve the
existing disparities. Section 506 should be améridenclude language indicating
that the full average retail value shall be usethasstarting point for determining
the replacement value of all personal propertyhef debtor and that the average
retail value shall only be reduced, on a case lse daasis, to fairly reflect the
current condition of the property in question. AKuhally, the hanging paragraph
of section 1325(a) should be amended to includguage indicating that the
exclusion of section 506 only serves to preventrbition of creditors' claims and
does not otherwise alter the status of claims ddamée allowed and fully secured
under sections 101(37) and 502 of the Code. iy through revisions such as
these that the valuation process will ever achieeuniformity and consistency
needed by those involved in the bankruptcy process.
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