THE STATE OF THE UNIONSIN REORGANIZATION AND
RESTRUCTURING CASES

HARVEY R.MILLER, MICHELE J.MEISES & CHRISTOPHERMARCUS '

[Section 1113 of the Bankruptcy Code] requires nmido face
those changed circumstances that occur when a coynpacomes
insolvent, and it requires all affected partiescampromise in the
face of financial hardship. At the same time, 83lAlso imposes
requirements on the debtor to prevent it from udiagkruptcy as a
judicial hammer to break the union.

New York Typographical Union No. 6 v. Maxwell Neaysgs, Inc. (In re Maxwell
Newspapers, InG.p81 F.2d 85, 89 (2d Cir. 1992).

INTRODUCTION

The history of relations between organized labal amanagement is replete
with bitter adversarial conflicts, vibrant emotioand sometimes, high levels of
irrationality. The intervention of financial criseften exacerbates the intensity of
the tension that has become symptomatic of théigekhip. The role of unions as
representatives of organized labor has evolved ftben proponent of fair and
reasonable employment practices and a fierce atvaéacollective bargaining, to
archaic organizations that appear to rigidly defémelr organizations despite the
economic realities and the effects of globalizatidn circumstances of financial
distress, the inflexibility of unions often predgies a decision to seek relief under
chapter 11 of the United States Bankruptcy Codeerthance an employer's
bargaining leverage. The threat that a colledbi@egaining agreement (a "CBA")
may be rejected is thought to level the playinggdfieThere is a general belief that—
over the recent past and in the current econommumistances—the power of
unions in reorganization and restructuring casesdeglined. However, chapter 11
is not a guarantee that the rejection of a CBAsoifapproved in bankruptcy, will
resolve all labor issues.

This Article submits that the relative power of ams in reorganization cases
remains potently significant and has not changeahy material manner in light of
an employer's leverage in restructuring or bankmyuptn cases involving organized
labor, union members remain the most instrumemtastituency by reason of their
ability to threaten and, should they deem it nemssstrike.

" Harvey R. Miller is a Senior Partner, Michele J. Msids Counsel, and Christopher Marcus is an
Associate in the Business Finance & Restructuriegddtment of Weil, Gotshal & Manges LLP, New York,
New York. The authors wish to express their grdgtto their associate, John W. Lucas, for his &s®s in
the preparation of this Article.

T Mr. Miller's practice has included the representatid airlines and other businesses which involve
modification or rejection of one or more collectivargaining agreements.
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Section | of this Article describes the interactiogiween pertinent labor laws
and bankruptcy law. Sections Il and Il discuss éffects of 11 U.S.C. § 1113, or
the power to assume or reject CBASection Il analyzes the appropriateness of
rejection damage claims, and Section Il reviewss plervasive power of unions in
cases of financially distressed companies. In losimn, this Article suggests
viable options to facilitate and benefit the apilio reorganize and restructure
distressed businesses.

|. THEINTERACTION BETWEENLABOR LAW AND BANKRUPTCY LAW

The laws and principles of reorganization, restrting, and bankruptcy do not
operate in a vacuum. When a unionized businesty esgeks to restructure its
financing and business or reorganize under chdteof title 11 of the United
States Code (the "Bankruptcy Code"), tensions nmiag detween provisions of the
Bankruptcy Code, which are intended to promote tedabilitation and
reorganization of distressed busineSsassd various labor laws, which are designed
to protect the collective bargaining procésbhe policies underlying these two
distinctly premised bodies of law often appear tilide, particularly when a
chapter 11 debtor moves to reject an existing CB& impose new wage rates and
work rules. While the potential collision may nmg fatal, reconciliation of the
objectives of such laws often causes acrimonioudeneled, and expensive
litigation. The litigation is permeated with ramoas emotion detrimental to
resolution of the issues.

A. Labor Law
1. National Labor Relations Act (NLRA)
In 1935 Congress passed the NLI'Réter determining that "disturbances in the

area of labor relations led to undesirable burdems&nd obstructions of interstate

commerce® Congress determined that the ™inequality of baigg power'

111 U.S.C. § 1113 (2006).

2 See In reCinole, Inc., 339 B.R. 40, 45 (Bankr. W.D.N.Y. 200gndicating purpose of chapter 11
bankruptcy is to allow existing businesses to ranize and rehabilitate)n re Nw. Airlines Corp., Ch. 11
Case No. 05-17930, 2006 WL 687163, at *1 (Bankp.18.Y. Mar. 10, 2006) (pointing out key Bankruptcy
Code sections are concerned with rehabilitatiodistfessed businesses).

% See29 U.S.C. § 157 (2006) (setting forth general atile bargaining powers of employers); Painter v.
Mazda Motors Mfg. (USA) Corp., No. 91-CV-73466, 1992 B21118, at *6 (E.D. Mich. Mar. 17, 1992)
(noting Congress's intent in passing labor lawaff)d, 996 F.2d 1216 (6th Cir. 1993); Kaiser v. U.S.tRbs
Serv., 785 F. Supp. 648, 658 (E.D. Mich. 1992) (lassing labor laws, Congress intended, in part, to
encourage dispute resolution by the parties tharese¢hrough mutually satisfactory mechanisms natgti
in the collective bargaining process.").

429 U.S.C 8§ 151-169 (2006).

®H.K. Porter Co. v. NLRB, 397 U.S. 99, 102-03 (19BeeNLRB v. Fainblatt, 306 U.S. 601, 608 (1939)
(discussing effect of labor disputes on commerdednsteel Metallurgical Corp. v. Lodge 66 of
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between unorganized employees and corporate empldya adversely affected
commerce®

The NLRA establishes the right of employees to oi@g and bargain
collectively! Under the NLRA, employers are required to bargaitectively with
the employees' authorized representatives on emeloyissue8.The NLRA also
confers on employees and their representativesritjié to engage in strikes,
picketing, and other concerted activitteBetailed guidelines state the terms for
modifying or terminating a CBA® The National Labor Relations Board (NLRB) is
empowered to implement the provisions of the NLRAhe United States Supreme
Court described the underlying purpose of the NLd&&&ollows:

The object of [the NLRA is] . . . to ensure thatpayers and
their employees could work together to establish tually
satisfactory conditions. The basic theme of thd Aas that
through collective bargaining the passions, arguserand
struggles of prior years would be channeled intostictive, open
discussions leading, it was hoped, to mutual ages¢m. . .1t must
be stressed that the duty to bargain collectivelgsinot carry with
it the duty to reach an agreement, because theness# collective
bargaining is that either party shall be free tocitke whether
proposals made to it are satisfactot$.

Amalgamated Ass'n of Iron, Steel & Tin Workers ofAn., 14 N.E.2d 991, 994 (lll. App. Ct. 1938) (imaf
Congress's intent was to "reduce industrial caisflc

& Am. Hosp. Ass'n v. NLRB, 499 U.S. 606, 609 (199qlioting section 1 of NLRA)SeeNLRB v.
Bachelder, 120 F.2d 574, 576 (7th Cir. 1941) (fgdiunfair labor practices had led and intendekb#al to
... obstructing commerce'Sge also Fainblatt306 U.S. at 606—07 (discussing language utilisedLRA).

" See generall29 U.S.C. §§ 151, 157 (2006).

8 See29 U.S.C. § 158(d).

® See generally29 U.S.C. § 157 (stating employees' rights to dmmmctivities);see alsoNLRB v.
Schwab Foods, Inc., 858 F.2d 1285, 1289 (7th G®88] (noting employees' right to picket employers);
Chicago Dist. Council of Carpenters Pension FundReinke Insulation Co., No. 01 C 8102, 2005 WL
1838364, at *5 (N.D. Ill. Aug. 2, 2005) (upholdingion's rights under NLRA to peacefully strike and
picket employers)aff'd, 464 F.3d 651 (7th Cir. 2006).

10 5ee29 U.S.C. § 158(d) (indicating party wishing to rifgcbr terminate CBA must provide notice to
other party, offer to negotiate, notify proper neitin agencies, and abide by existing CBA unt#xpires
or sixty days after notice, whichever is later).

' See29 U.S.C. § 153 (setting forth "creation, compositiappointment, and tenure” of NLRB); 29
U.S.C. § 160 (empowering NLRB to prevent "any perfom engaging in unfair labor practice affecting
commerce").See generalyH.K. Porter Co. v. NLRB, 397 U.S. 99, 108 (1970pting NLRB "acts to
oversee and referee" collective bargaining).

12 K. Porter, 397 U.S. at 103 (quoting S. Rep. No. 74-5732a1D35)) (emphasis added)ccord Am.
Hosp. Ass'n v. NLRB, 499 U.S. 606, 609 (1991) ("The cehpurpose of the Act was to protect and
facilitate employees' opportunity to organize usiomo represent them in collective-bargaining
negotiations.").
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The NLRA thereby provides a bargaining environmenachieve industrial peace
based on freedom of contréttand protection of the rights of unionized
employees?

An employer's violation of NLRA obligations resulis an unfair labor
practice!® Section 8(a) of the NLRA provides that an emplogegages in unfair
labor practices if it, among other things, integferwith, restrains, or coerces
employees in the exercise of their rights guarahtiee section 7 or refuses to
bargain collectively with the employees' authorizegresentative®. Section 8(d)
defines the duty to bargain collectively created &gction 8(a)(5) as the
embodiment of the mutual obligations between theleyer and the authorized
bargaining agent "to meet at reasonable times antecin good faith with respect
to wages, hours, and other terms and conditiomsmfloyment,” including the duty
to continue the terms of a CBA in "full force" pemg pursuit of a CBA's
modification procedures pursuant to the NLRA.

Requiring the termination or modification of a CB& set forth in section 8(d)
was not simply to assure continued adherence tdraminterms during the
bargaining term, but also to enable the resolubioiiie process without interrupting
the flow of commerce or the production of godt#idherence to the terms of
CBAs should be achieved through customary judipiacedureS "to facilitate

1% See H.K. Portgr397 U.S. at 108 (noting freedom of contract isRW's fundamental policy)see also
"Automatic" Sprinkler Corp. of Am. v. NLRB, 120 312, 618 (6th Cir. 1997) (requiring employer to
bargain with union outside unambiguous terms ofcenbracting agreement would frustrate fundamental
policy of NLRA of freedom of contract); Barnes wtoBe Container Corp., 942 F.2d 689, 693 (9th Ga1)
(NLRA—intended to allow parties to negotiate CBAties without state regulation—preempted state's
wrongful discharge statute).

4 SeeBrooks v. NLRB, 348 U.S. 96, 103 (1954) ("The umylag purpose of this statute is industrial
peace."); see alsoBrockway Motor Trucks v. NLRB, 582 F.2d 720, 725d(¥ir. 1978) (stating
encouragement of collective bargaining betweenigsit part of NLRA's framework for peaceful labor
relations). See generallyFall River Dyeing & Finishing Corp. v. NLRB, 482 8. 27, 38-39 (1987)
(reasoning overriding policy of NLRA to be industrpeace).

1% SeelLitton Fin. Printing Div. v. NLRB, 501 U.S. 1909& (1991) ("[E]mployer commits an unfair labor
practice if, without bargaining to impasse, it effea unilateral change of an existing term or g of
employment.”); NLRB v. Beverly Enters.-Mass., Int74 F.3d 13, 25 (1st Cir. 1999) (employer's reftgal
bargain collectively constitutes unfair practicalensection 158(a)(5)pee generall9 U.S.C.8 158(a)(5)
(defining unfair labor practice as employer's rafus bargain collectively with employees' repraatwe,
subject to section 159(a));

®see29 U.S.C. § 158(a)(1), (5).

7See29 U.S.C. § 158(d).

18 Seeallied Chem. & Alkali Workers of Am., Local Union®l 1 v. Pittsburgh Plate Glass Co., 404 U.S.
157, 187 (1971) (declaring section 158(d) is ndénded to merely ensure contract compliance, but to
"facilitate agreement in place of economic warfgreée alsdNew England Cleaning Servs., Inc. v. Servs.
Employees Int'l Union, Local 254, 199 F.3d 537, $4ét Cir. 1999) (recognizing section 158(d) ieimded
to give parties to expiring CBA time to negotiateéhout "threats of strike or lockout").

 See Allied Chemd404 U.S. at 187 ("[E]nforcement of [CBA] contrattould be left to the usual process
of the law and not to the National Labor Relati®wsard."); see alsd_ocal Union 1395, Int'| Bhd. of Elec.
Workers v. NLRB, 797 F.2d 1027, 1030-31 (D.C. @B86) (holding courts are authorized to hear goits
enforce CBAs and NLRB's interpretations are noftledtto particular deference); Local 259, UAW v.
Kellogg Pontiac Sales Corp., 392 F. Supp. 10448 ®4D.N.Y. 1975) (concluding interpretation of C8A
are not within NLRB's jurisdiction, but handled &sbitrators and district courts).
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agreement in place of economic warfai®Accordingly, Congress's "policy . . . to
impose a mutual duty upon the parties to confeood faith with a desire to reach
agreement, [was with] the belief that such an apgndrom both sides of the table
promotes the over-all design of reaching induspredce

2. The Railway Labor Act (RLA)

The RLA* regulates collective bargaining in the railroadd ahe airline
industries. It was enacted in 1926 to achieveathéable resolution of persistent
labor disputes in the railroad industhand subsequently to enhance employee
organization right§ and expand its coverage to the airline induStijhe purposes
of the RLA are:

(1) To avoid any interruption to commerce or to tperation of
any carrier engaged therein; (2) to forbid any t@&tdon upon

freedom of association among employees or any Heasaa

condition of employment or otherwise, of the rigfitemployees to
join a labor organization; (3) to provide for theonmplete

independence of carriers and of employees in thgeemaf self-

organization to carry out the purposes of this A€);to provide for
the prompt and orderly settlement of all disputescerning rates
of pay, rules, or working conditions; (5) to proeitbr the prompt
and orderly settlement of all disputes growing olugrievances or
out of the interpretation nor application of agre@tncovering rates
of pay, rules, or working conditiof8.

%% Allied Chem, 404 U.S. at 187.

ZLNLRB v. Ins. Agents' Int'l Union, 361 U.S. 477,848.960).AccordDorsey Trailers, Inc. v. NLRB, 134
F.3d 125, 130 (3d Cir. 1998) (stating NLRA's pumad maintaining national peace to preserve flow of
commerce is accomplished by requiring managemert labor to enter into peaceful settlement
negotiations); Fafnir Bearing Co. v. NLRB, 362 F2ib, 717 (2d Cir. 1966) ("At the heart of the staty
scheme was the duty, now imposed upon both siddmrgain with each other 'in good faith.™).

2 g5ee generallg5 U.S.C. §§ 151-164.

2 SeeNw. Airlines Corp. v. Ass'n of Flight AttendantsAG (In re Nw. Airlines Corp.), 349 B.R. 338,
351 (S.D.N.Y.) ("[T]he RLA was drafted and agreedy representatives of the railroad companiesta@d
railroad employee unions, and Congress formallyctuhathis agreement."sff'd, 483 F.3d 160 (2d Cir.
2007); Wiliam G. Mahoney,The Interstate Commerce Commission/Surface Tratesjmr Board as
Regulator of Labor's Rights and Deregulator of Raibls' Obligations: The Contrived Collision of the
Interstate Commerce Act With the Railway Labor, R4tTRANSP. L.J. 241, 243 (Spring/Summer 1997)
(pointing out poor working conditions of railroathployees prompted labor unrest which led to RLAgei
enacted in 1926).

% seeOrder of R.R. Telegraphers v. Chicago & N.W.R. G362 U.S. 330, 339-40 (1960) (stating
purpose of RLA was to "obtain stability and permaein employment for workers"$ge also In re Nw.
Airlines, 349 B.R. at 351 (discussing purpose of RLA).

% Seeq5 U.S.C. § 181 (extending RLA to air carriers ayeghin interstate commerce); Terry G. Sanders,
The Runway to Settleme@@BROOK. L. REV. 1401, 1406 (Summer 2007) (stating RLA governs mecd
collective bargaining for railroad and airline irstiies).

%45 U.S.C. § 151(a).
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One of the RLA's primary objectives is to avoidemuptions in interstate
commercé’ Section 2 (First) of the RLA, the "heart" of theatste? requires
carriers and employees to "exert every reasonaffibet ¢0 make and maintain
agreements"” concerning pay and working conditiond aettle all disputes to
"avoid any interruption to commerce or to the ofieraof any carrier growing out
of any dispute between the carrier and the empbtlesreof.*

The RLA provides for an extended process of baiggimnd mediatior? A
party that desires to change pay rates, rules, anking conditions must give
advance written notice, after which the parties haamfer; if they fail to resolve
the dispute, the services of the National MediaBoard (NMB) may be invoked.

If mediation fails, the NMB must try to induce tparties to submit to voluntary
binding arbitratior’? If arbitration is rejected and the dispute threateto
substantially interrupt interstate commerce suett ithcould deprive any part of the
nation of essential transportation service, the N8hall notify the President, who
may create an emergency board to investigate teputi® The process is
"purposely long and drawn out, based on the hop¢ thason and practical
considerations will provide in time an agreemet fesolves the disputé*'Every
reasonable effort must be made to negotiate aeswdtit and refrain from
unilaterally altering the "status quo" by resorttogself-help®™

%" SeeDetroit & Toledo Shore Line R.R. Co. v. United Tspn Union, 396 U.S. 142, 148 (1969)
(declaring prior to enaction of RLA, there were matrikes); Tex. & N. O. R Co. v. Bhd. of Ry. & S.S
Clerks, 281 U.S. 548, 565 (1930) (indicating "majarpose of Congress in passing the Railway Lakmir A
was to . . . prevent strikes") (internal quotationstted).

%8 SeeChicago & N.W. Ry. Co. v. United Transp. Union, 4035. 570, 577 (1971) (stating section 2 of
RLA is more than statement of policy, but enfordedbgal obligations)see alsBhd. of R.R. Trainmen v.
Jacksonville Terminal Co., 394 U.S. 369, 377-7&@)qreferring to section 2 of RLA as "[t{]he heaftthe
Railway Labor Act") (citations omitted).

2945U.S.C. § 152.

% seeConsol. Rail Corp. v. Ry. Labor Executives' Asgi®1 U.S. 299, 302-04 (1989) (discussing
bargaining and mediation requirements under RLAvient of major and minor disputefetroit & Toledo
Shore Ling 396 U.S. atl50 (holding parties were obligated to maintairtustaquo until they exhausted
bargaining and mediation procedures).

*1Sees5 U.S.C. §§ 152 (Second), 152 (Seventh), 155tfFir56.

% Seed5 U.S.C. 8L55.

% Sees5 U.S.C. § 160.

% Bhd. of Ry. & S.S. Clerks v. Fla. E. Coast Ry. (384 U.S. 238, 246 (19663eeBurlington N.R.R.
Co. v. Bhd. of Maintenance of Way Employees, 48%.1429, 444 (1987) (describing RLA dispute process
as "virtually endless")Detroit & Toledo Shore Line396 U.S. at 150 (noting because "disputes usaaihe
when one party wants to change the status quo wmiithedue delay, the power which the Act gives tteio
party to preserve the status quo for a prolongebgavill frequently make it worth-while for the namg
party to compromise with the interests of the othide and thus reach agreement without interrugtion
commerce").

% See Consol. Rait91 U.S. at 302-03 (stressing status quo mustaietained during lengthy process of
negotiation);Detroit & Toledo Shore Line396 U.S. at 148-49 (interpreting RLA to impos@do the
parties an obligation to make every reasonabletdffimegotiate a settlement and to refrain frotaraig the
status quo by resorting to self-help while the &otmedies were being exhausted").
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The term "status quo" is not in the RLA. Rathestéms from case la®.The
RLA requires the parties involved "to maintain aitjee working conditions during
the pendency of a dispute" arising under the gamgr@€BA?3’ The "status quo"
requirement is

central to [the RLA's] designits immediate effect is to prevent the
union from striking and management from doing ammgththat
would justify a strike In the long run, delaying the time when the
parties can resort to self-help provides time fEmpers to cool,
helps create an atmosphere in which rational baiggican occur,
and permits the forces of public opinion to be rtipbd in favor of

a settlement without a strike or lockdéit.

Exhaustion of the RLA dispute resolution procesthatit agreement results in the
CBA's expiration, after which the parties are nadig@ of their obligations to
maintain the status qud.The process cannot be exhausted until the NMB
completes all its services, which may take yé%rs.

% SeeNw. Airlines Corp. v. Ass'n of Flight Attendants-GW(In re Nw. Airlines Corp.), 483 F.3d 160
167 (2d Cir. 2007) (describing the status quo miows as "central to [RLA's] designyee also45 U.S.C.

§ 152 (failing to include words "status quo"); Amét Mechs. Fraternal Ass'n v. Atl. Coast Airlind25
F.3d 41, 43 (2d Cir. 1997) (quoting 45 U.S.C. § {bi2st) that the status quo provisions are in kvith
reasonable efforts under RLA).

%7 See45 U.S.C. §§ 152 (Seventh), 155 (First), 156, {@@lining general duties of different parties,
functions of mediation board, procedures for chaggates of pay, working conditions, and rules, eoid
of emergency board)see alsoWilliams v. Jacksonville Terminal Co., 315 U.S.63802—-03 (1942)
(indicating rules against implementation of changisle bargaining is proceeding is directed to prav
conditions already fixed by collective bargaininig);re Nw. Airlines 483 F.3d at 167; Atlas Air, Inc. v. Air
Line Pilots Ass'n, 232 F.3d 218, 223 (D.C. Cir. @DQstating "[b]y their express terms, these stedal
'status-quo’ provisions of the Act only prohibitilateral changes in wages or working conditions re@he
there is a preexisting collective bargaining agreet?).

3 Detroit & Toledo Shore Line396 U.S. at 150 (emphasis addefeBensel v. Allied Pilots Ass'n, 387
F.3d 298, 315 (3d Cir.) (referring tDetroit, stating purpose of status quo provisions is tonmmte
compromise and prevent strikesgrt. denied544 U.S. 1018 (2005); Local 553, Transp. Workéngn of
Am., AFL-CIO v. Eastern Air Lines, Inc., 544 F. $upl315, 1330 (E.D.N.Y.) (observing status quo
requirement as unenforceable even when change waotlldause harm because it would go against purpose
of RLA, as "strikes and other interruptions of coetoe are clearly a dangergff'd, 695 F.2d 668 (2d Cir.
1982).

%9 See In re Nw. Airlines483 F.3d at 167 (holding CBA expires after partimve tried all avenues of
dispute resolution and negotiationsge also Burlington481 U.S. at 445 (stating "if the parties exhaust
these procedures and remain at loggerheads, thgyresart to self-help in attempting to resolve thei
dispute" yet must abide by restrictions followirigvbcation of an Emergency Board" under RLA); Bbfl.
R.R. Trainmen v. Jacksonville Terminal Co., 394 .\B69, 378-79 (1969) (noting right to self-help and
Court's consistent position towards allowing selfph.

0 Seege.g, Intl Ass'n of Machinists & Aerospace Workers \atNMediation Bd., 725 F. Supp. 558, 561
(D.D.C.) (dismissing plaintiff's action for reli@fom mediation until all avenues are exhaustedf)d, 930
F.2d 45 (D.C. Cir. 1991xee alsdDetroit & Toledo Shore Line396 U.S. at 149 (noting purpose of long
process was to provide time for agreement).
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3. The Norris-LaGuardia Act (NLGA)

The NLGA™ was enacted in 1932 to correct certain abuseleoluse of the
injunctive remedy in labor disputésin essence, the NLGA prohibits federal courts
from enjoining strikes over the terms or conditiafi€mployment? Federal courts
may not issue "any restraining order or temporargesmanent injunction in a case
involving or growing out of a labor dispute, excépta strict conformity with the
provisions of [the NLGA].* The NLGA delineates specific acts that may not be
enjoined, including the acts of ceasing or refusiagperform any work® The
mandate of the NLGA is not all inclusive: It mayt poeclude injunctions to enjoin
violations of the specific mandate of another lagtatute, such as the RLUA.

B. The Bankruptcy Code
1. The Objective of Chapter 11

Forty years after the Chandler Act of 1938 was wthcdhe Bankruptcy Reform
Act of 1978, which became effective in 1979, cdns#id a comprehensive overhaul

“See generallg9 U.S.C. §§ 101-115.

42 See Burlington481 U.S. at 437 (reviewing congressional debafeNILGA to disclose, "the Act's
sponsors were convinced that the extraordinary atelivesting federal courts of equitable jurisitiotwas
necessary to remedy an extraordinary problesgg alsdnt'| Ass'n of Machinists v. Street, 367 U.S. 740,
772 (1961) (expressing purpose of NLGA to be cdivacof injunction of unions); Bhd. of R.R. Trainme
v. Chicago River & Ind. R.R. Co., 353 U.S. 30, 4957) (noting "Congress acted to prevent the irtjans
of the federal courts from upsetting the naturéénplay of the competing economic forces of labod a
capital").

“3"Labor dispute” is defined broadly and includey anntroversy concerning the terms or conditions of
employment.See29 U.S.C. § 113(c)see also Burlington481 U.S. at 441-42 (looking at congressional
intent to broadly construe definition of labor disps); Order of R.R. Telegraphers v. Chicago N.W. R
Co., 362 U.S. 330, 335-36 (1960) (stating langudd¥ GA and its policy suggest broad construction).

*29 U.S.C. §101.

%5 See29 U.S.C. §104(a) (restricting federal court'suimitive authority);see alsoArchitectural &
Ornamental Iron Workers Local Union No. 63 v. lattiion of Elevator Constructors, Local Union 2, 475
Supp. 2d 757, 764-65 (N.D. lll. 2006) (stating whfederal courts do not have jurisdiction to issue
injunctive relief in labor disputes cases, ther @ertain situations where Supreme Court has aticivem
to issue injunctions); NYP Holdings, Inc. v. Newppa& Mail Deliverers' Union of N.Y. & Vicinity, 48%-.
Supp. 2d 416, 419 (confirming "Section 4 of the ML@eprives federal courts of authority, 'in anyeas
involving or growing out of any labor dispute,'ifsue injunctions preventing a labor union fromamigg
in certain activities," but noting NLGA's limitatio "is not absolute") (quoting 29 U.S.C. § 104),
reconsideratiordenied 492 F.3d 338 (S.D.N.Y. 2007).

6 See,e.g.,Burlington, 481 U.S. at 444—45 (indicating NLGA does not pree courts from enforcing
mandates of RLA); Chicago N.W. Ry. Co. v. Unitecfisp. Union, 402 U.S. 570, 581 (1971) (upholding
federal courts' jurisdiction to enjoin complianceder various mandates of RLA); Graham v. Bhd. of
Locomotive Firemen & Enginemen, 338 U.S. 232, 2B34Q) (recognizing that "[NLGA] did not deprive
federal courts of jurisdiction to compel complianveigh positive mandates of the [RLA]") (citing Virgan
Ry. Co. v. Sys. Fed'n No. 40, 300 U.S. 515 (1937)).
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of the bankruptcy laW/ Chapter 11 encompassed the reorganization paraithigm

a distressed business could be reorganized aneafter emerge as a viable
economic unit. Congress adopted the view that—dbsaud or incompetence—
reorganizations would be effectuated best by algwa debtor to continue to
operate its business as a debtor in possessior) éDIR, therefore, the appointment
of a trustee was not encourad®dn effect, chapter 11 provided the means for a
fresh start for a distressed busin&sshe legislature sought to balance the interests
of debtors and creditorS.Chapter 11 affords the debtor certain protectitms
facilitate its ability to reorganiz&,while providing certain safeguards to protect the
interests of creditor.

Since the Bankruptcy Code became effective, Cosgtess increasingly
responded to pressures asserted by special inggnagbs which seek to limit the
powers of bankruptcy court and debtdt€onsequently, unions have maintained a
stance at the forefront of special interest grosgsking amendments to enhance
their positions in bankruptcy cases.

47 SeeBankruptcy Reform Act of 1978, Pub. L. No. 95-598, Stat. 2549 (1978) (effective Oct. 1, 1979)
(codified as amended at 11 U.S.C. §8 101-1532 (206€e alsaN. Pipeline Constr. Co. v. Marathon Pipe
Line Co., 458 U.S. 50, 52-53 (1982) (discussing mainensive revision of bankruptcy laws by Bankryptc
Code).

“8 SeeH.R. Rep. No. 95-595, at 233 (1978) ("[V]ery oftére creditors will be benefited by continuation
of the debtor in possession, both because the s&pra trustee will not be required, and the debibo is
familiar with his business, will be better abledperate it during the reorganization cases&e also In re
Sharon Steel Corp., 871 F.2d 1217, 1225-26 (3d18B9) (recognizing in chapter 11 reorganizatiosesa
"appointment of a trustee should be the exceptather than the rule")n re V. Savino Oil & Heating Co.,
99 B.R. 518, 524 (Bankr. E.D.N.Y. 1989) (acknowledg"underlying assumption of Chapter 11 is that
debtor-in possession governance is to be the namdl'the "mere filing does not demonstrate thatiéistor
is incapable or unsuited to superintend its owmgaoization").

* Seege.g, Local Loan Co. v. Hunt, 292 U.S. 234, 244 (19¢#4ting policy of bankruptcy law is to give
debtor new opportunity for future without burdendsfbts); Williams v. U.S. Fid. & Guar. Co., 236 U.S
549, 554-55 (1915) (acknowledging purpose of Bapticyu Act is "to relieve the honest debtor from the
weight of oppressive indebtedness, and permit himstart afresh free from the obligations and
responsibilities consequent upon business misfeg)nWetmore v. Markoe, 196 U.S. 68, 77 (1904).

% SeeH.R. Rep. No. 95-595, at 231-32 (recognizing theedl for the debtor to remain in control,”
otherwise debtors would avoid reorganization, whlf® recognizing the "legitimate interests of ded").

1 Seee.g, 11 U.S.C. § 362 (2006) (providing automatic smyreeze or suspend certain actions against
debtor, its property, and property in debtor's pes®n upon commencement of bankruptcy case); $1CU.

§ 363 (authorizing debtor to use, sell, or leasateproperty); 11 U.S.C. § 364 (authorizing deldoobtain
credit); 11 U.S.C. § 365 (authorizing debtor touass or reject executory contracts and unexpireseleaf
nonresidential real property); 11 U.S.C. § 1121 i(taéning debtor's retention of exclusive right ftie
chapter 11 plan and solicit acceptances thereof).

%25eege.g, 11 U.S.C. §§ 361, 363 (providing adequate pristedb secured creditors of interests in estate
property); § 1126 (requiring acceptance of plan rbguisite majorities of classes of voting-impaired
creditors and equity holders); 11 U.S.C. 88 112291 (setting forth confirmation requirements, swash
feasibility and best interest of creditors testgDFR. BANKR. P. 2002 (2006) (requiring due process
protections, such as notice and hearing, to credfinor to obtaining entry of orders and judgmgnts

%3 The special interest groups that have benefitenh fsuch legislation include unions, real and peakon
property lessors, asbestos claimants, financigitutiens, retirees, equipment manufacturers asddes in
the transportation industry, utilities, and tradeditors.SeeB COLLIER ON BANKRUPTCY, App. Pt. 4(b), at
4-213 n.112 (Alan N. Resnick et al. eds., 15th red. 2006) (remarking lobbyists from certain spkcia
interest groups, such as commodities industry aiiads, have been more successful than others).
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2. The CBA and the Power of Rejection Under thekBapicy Code

In 1984, the United States Supreme Court was ptedenith the issue of
whether a CBA was an executory contract that cbeldejected under section 365
of the Bankruptcy Cod¥ In addition to other novel issues presented toGbert,
the Bildisco case also posed the question of whether a trusteBIP>> could
unilaterally modify the terms and conditions of BACprior to a bankruptcy court's
approval of the rejection of the CBA notwithstarglthe provisions of the NLRA’

Section 365, which governs executory contractswarekpired leases, provides
that, with certain exceptions, the DIP, "subjecthe court's approval, may assume
or reject any executory contract or unexpired leafsthe debtor® Under section
365, a DIP—in the exercise of business judgmentecaogject an executory
contract subject to bankruptcy court approyait the time of theBildisco case,
chapter 11 executory contracts were deemed suspeardenot binding on a DIP
prior to such rejection or assumptiorNevertheless, courts differed over the proper
standard to be applied to a CBA before it coulddjectect’

The Bildisco Court rejected the contention that a CBA is notexecutory
contrac® unanimously affirming the decision of the Unitedat8s Court of
Appeals for the Third Circuf? Aside from the need for stricter scrutiny of the
DIP's exercise of business judgment, the Courhéurtoncluded that section 365
contained no indication that rejection of a CBA ldobe governed by a different
standard than that applied to other executory eotdf® In that context, the

% SeeNLRB v. Bildisco & Bildisco, 465 U.S. 513 (1984u{ing CBAs are executory contracts which can
be rejected by DIP).

5 A DIP actsqua trustee under the Bankruptcy Cod&eell U.S.C. § 1107 (2006) (permitting DIP to
have all rights and duties of trustees subjecettam limitations); S. Rep. 95-989, at 37 (giviDtP rights
of trustee in chapter 11 case); Wolf v. Weinst@r2 U.S. 633, 649-50 (1963) (stating DIP has same
fiduciary duties to creditors as trustee).

% See Bildiscp465 U.S. at 516 (presenting question whether m&y reject CBAs pursuant to section
365 of Bankruptcy Code).

5" Seell U.S.C. § 365(a).

8 SeeNLRB v. Bildisco & Bildisco, 682 F.2d 72, 79 (3dr@, aff'd, 465 U.S. 513 (1984).

% SeeBildisca, 465 U.S. at 532 (acknowledging DIP does not rieazbmply with section 8(d) of NLRA
before getting permission from bankruptcy countgject CBAS).

0 CompareBhd. of Ry., Airline & S.S. Clerks v. REA Expresse., 523 F.2d 164, 172 (2d Cir.) (holding
rejection was permitted only if debtor's busineti®erwise would collapse)kert. denied 423 U.S. 1017
(1975),with Local Unions v. Brada Miller Freight Sys., Intn te Brada Miller Freight Sys., Inc.), 702 F.2d
890, 898-99 (11th Cir. 1983) (finding rejectionpermitted if favored by balancing equitiesgeBildisco,
682 F.2d at 79 (stating standard is higher thannkas judgment rule but lower than one espoused by
Second Circuit).

®1 SeeBildisco, 465 U.S. at 521-22 (looking at statutory constomc suggesting Congress intended
executory contracts to include CBA).

®2|d. at 526.

®1d. at 526-27.
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Bildisco Court acknowledged that a CBA is not an ordinamnmercial contract, as
some lower courts previously had concluffed.

However, as a predicate for rejection, Biklisco Court declined to require that
the reorganization would otherwise fail. The Th@ttcuit in Bildisco rejected the
"forced liquidation" test, which had been adoptedtibe United States Court of
Appeals for the Second Circlit The Supreme Court agreed and reasoned that the
Second Circuit's test was too stringent and waaddmentally at odds with the
policies of flexibility and equity built into [c]hater 11," thereby unjustifiably
subordinating the "multiple, competing considenagib underlying a chapter 11
reorganization to a purported sanctity of the CBAhe Court indicated that, while
bankruptcy courts must consider the interests @ thebtor, creditors, and
employees, the focus of the inquiry should be tiiemate goal" of chapter 11 to
rehabilitate the debtor:

The fundamental purpose of reorganization is toveme a
debtor from going into liquidation, with an attemtidoss of jobs
and possible misuse of economic resources . [A].benéficial
recapitalization could be jeopardized if the deliwpossession
were saddled automatically with the debtor's pramilective-
bargaining agreement. Thus, the authority to tegecexecutory
contract is vital to the basic purpose to a Chaptereorganization,
because rejection can release the debtor's estateburdensome
obligations that can impede a successful reorgtoizy

In the foregoing context, a bankruptcy court musisider not only the degree
of hardship faced by each party, but also any taiale differences between the
types of hardship each party faces, the likelihand consequences of liquidation
absent rejection, the reduced value of the creslitdaims that would result from
the court's decision, and the impact of the CBAjeation on the employees. The
Supreme Court noted that "every conceivable equiggd not be considered, "but
rather only how the equities relate to the sucoésise reorganization®

The Court split five to four on the issue of mockiiion of employment terms
prior to rejection, holding that a unilateral ré¢jen or modification of a CBA prior
to court approval of rejection was not an unfairdapractice under section 8(a) or
(d) of the NLRA®

% 1d. at 524 (agreeing with Courts of Appeals regardipgcial nature of CBAs and consequent "law of
the shop" which it creates, suggesting somewhiatestistandard should govern decision of bankruptayrt
to allow rejection of CBAS).

% SeeREA Express523 F.2d at 172 (allowing rejection only if itgsoven CBA is "sufficiently onerous
and burdensome" to make reorganization fail).

% See Bildiscp465 U.S. at 525.

®71d. at 528.

®d. at 527.

%1d. at 553-54.
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The majority concluded that the commencement oamkhuptcy case means
that the CBA is no longer immediately enforceabled ahus may never be
enforceable, since an executory contract is indimbtil it is assumed or rejectéd.
Therefore, a DIP is not bound by the NLRA's midvtenodification procedures or
to bargain to impasse requirement terms.

The Bildisco decision spawned an immediate outcry from organitzdubr.
Unions lobbied for an amendment to the BankruptogeCto limit the power to
reject CBAs. Within one month of the decision, ecaptive House of
Representatives overwhelmingly passed H.R. 5174chmvould have overturned
the Supreme Court's decisibnH.R. 5174 would have allowed rejection of a CBA
only if the alternative to rejection would be ligation of the debtof A less
receptive Senate proposed its own bill rejecting lttouse standard in favor of a
balancing of the equities test. Less than five tmerafterBildisco was issued,
section 1113 governing the assumption or rejeafoBBAs was enacted as part of
the Bankruptcy Amendments and Federal JudgeshipfAt@84

Section 1113 of the Bankruptcy Code sets forth ifipegrocedures,
requirements, and timelines for the rejection ofASBand was designed to mollify
unions, meet the needs of the DIP/employer, andenadel the Court's holding in
Bildisca.”* Among its provisions, section 1113 requires a @IAdhere to the terms
of a CBA pending the outcome of a rejection motw codifies mores stringent
standards and procedures than required under 8286/ Section 1113 remains
the exclusive means of assuming or rejecting a GBehapter 11 cas€8.

" See idat 532 (remarking "the filing of the petition inrauptcy means that the collective-bargaining
agreement is no longer immediately enforceable,naag never be enforceable again®).

;i SeeH.R. 5174, 98th Cong. § 541 (1984).

Id.

73 Bankruptcy Amendments and Federal Judgeship A&98#, Pub. L. No. 98-353, § 541, 98 Stat. 333
(1984); 11 U.S.C. § 1113 (2006) (outlining requiesnts for rejection of CBAs)seeGregory A. Nave,
Collective Bargaining Agreements In Bankruptcy Reings: Congressional ResponseBildisco, 1985
U. ILL. L. REV. 997, 1011 (1985) (comparing procedures for rejgc@BA pre and posBildisco); Billie
Zippel, Bankruptcy and Labor Law Conflict frodMiLRB v. Bildisco & Bildisco to the Bankruptcy
Amendments of 1984, 12 W MITCHELL L. Rev. 345, 358 (noting Congress amended Bankruptcy Ggde
giving procedures and standards to reject CBAsspanse t®ildiscq).

4 Seezippel, supranote 73, at 358 (suggesting section 1113 waslétigis solution to conflict presented
by courts regarding rejection of CBAsee also In reN. Am. Royalties, Inc., 276 B.R. 587, 590 (Bankr.
E.D. Tenn. 2002) (discussing procedures under@sedlil13); Navesupranote 73, at 1011-12 (noting
section 1113 did not overruRildisco entirely but expanded Court's holding).

S Seell U.S.C. § 1113(f) (providing DIP cannot unilaiér terminate CBA prior to notice and hearing of
court); Orange County Employees Ass'n v. Count@rdnge In re County of Orange), 179 B.R. 177, 181
n.7 (Bankr. C.D. Cal. 1995) (noting DIP must folltevms of CBA until it is rejected).

5 Seell U.S.C. § 1113(a) (stating "only in accordancthwiie provisions of this section'$ee alscS.
Labor Union, Local 188 v. Blue Diamond Coal Clo. iie Blue Diamond Coal Co.), 160 B.R. 574, 576 (E.D.
Tenn. 1993) (concluding that section 1113 remove®A£ from scope of sections 365 and 502 of
Bankruptcy Code)in re Moline Corp., 144 B.R. 75, 78 (Bankr. N.D. lll. 89(noting assumption or
rejection of CBAs are subject to section 1113).IlBads are excluded from coverage under sectior3.111
Seell U.S.C. 88 1113(a), 1163ee alsAir Fla. Pilots Ass'n v. Air Fla., IndIn re Air Fla. Sys., Inc.), 48
B.R. 440, 443 (Bankr. S.D. Fla. 1985) (noting thisr@ different section—section 1167—which profsibit
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Section 1113 permits a bankruptcy court to autleotie rejection of a CBA
only if the DIP makes three substantive showings.

1. The DIP must make a proposal to the employees'oanéd
representative, i.e., the union, prior to the heamvhich provides
for those "modifications in . . . benefits and peitons that are
necessary" to permit the debtor's reorganizatich "@assures that
all creditors, the debtor and all of the affectexitigs are treated
fairly and equitably" and provide all relevant infmation to
evaluate the proposéll.

2. The union has refused to accept the proposal witigood
caus€’?

3. The "balance of the equities clearly favors refatcti of the
CBA.”

While the third requirement codifies the equitatdst adopted by the Court in
Bildisco, the first two requirements "go beyonBildisca® Significantly, under
section 1113, sections 8(a) and (d) of the NLRA&aplicable to a DIP, overruling
the p()8rltion oBildiscothat recognized pre-assumption of a CBA was nudibig on
a DIP:

Section 1113 requires that the DIP "confer in gdaith" with the union to
attempt to reach "mutually satisfactory modificat§? and that a hearing before
the bankruptcy court be scheduled expeditiouslyhath the interested parties may
be heard® If all the statutory requirements are fulfilled danlhe employees'

courts from changing terms of CBA subject to theARLIn re Bastian Co., 45 B.R. 717, 721 (Bankr.
W.D.N.Y. 1985) (discussing section 1167, which eges"CBAs subject to RLA).

711 U.S.C. §1113(c)(1)Seell U.S.C. § 1113(b)(1)(A) (setting forth requirertgerior proposing
modifications to CBAs); Nat'l Forge Co. v. Indemibn of Nat'| Forge Employeefn(re Nat'l Forge Co.),
279 B.R. 493, 498-99 (Bankr. W.D. Pa. 2002) (sgttorth requirements under section 1113).

811 U.S.C. § 1113(c)(2).

11 U.S.C. § 1113(c)(3).

8 SeeTruck Drivers Local 807 v. Carey Transp. Inc., 82@d 82, 88 (2d Cir. 1987) (holding that
Congress's enactment of section 1113(c)(1), (2)tvibeyond Court's holding imBildisco but section
1113(c)(3) merely codified Court's equitable test).

81 SeeCentury Brass Prods., Inc., v. Intl Unidn ¢e Century Brass Prods., Inc.), 795 F.2d 265, 272 (2d
Cir.) (explaining section 1113 reversBdidscoinsofar as it permitted unilateral rejection of CB# DIP),
cert. denied479 U.S. 949 (1986); Orange County EmployeesnAssCounty of Orangelr{ re County of
Orange), 179 B.R. 177, 181 n.7 (Bankr. C.D. Ca@5)9"Section 1113 reflects Congressional displeasu
with Bildiscds holding that prior to rejection, a Chapter 1btdein-possession can unilaterally modify a
collective bargaining agreement. Thus, pursuagt1@13, a Chapter 11 debtor-in-possession mustradbe
the terms of its collective bargaining agreememtdigy rejection."”);Moline Corp, 144 B.R. at 79 (noting
DIP is bound by CBA unless given permission by aptcy court after compliance with section 1113).

8211 U.S.C. § 1113(b)(2) (noting both parties mustfer in good faith).

811 U.S.C. § 1113(d)(1).
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representative fails to accept the proposal "wittgnod cause® the bankruptcy
court may approve the rejection of the CBA.

Il. THE EFFICACY OFSECTION 1113:DAMAGE CLAIMS RESULTING FROM
REJECTION OF ACBA

Prior to the enactment of section 1113, the regectf a CBA was deemed a
breach of the agreement immediately preceding thegfof the bankruptcy
petition® Rejection of commercial contracts or unexpiredésaresulted in a pre-
petition general unsecured claim for breach of mmitdamage¥. Congress failed
to provide in section 1113 for damages arising fritva rejection of a CBA. As
stated by one court:

While § 1113 deals extensively with the act of assg or
rejecting a collective bargaining agreement, itssapthing about
the effect of assumption or rejection . . . . [WhihCongress added
§ 1113 in 1984, it forgot to make conforming ameedis to other
provisions in the Bankruptcy Code, including § 365.

Accordingly, the resolution of the issue of whettter rejection of a CBA gives rise
to a claim for damages remains outstanding.

During the initial years following the enactmentsgction 1113, a number of
courts assumed—hboth in dicta and with little or aealysis—that claims for
rejection damages were possible without any corsiie of whether a CBA is an

8 Seell U.S.C. § 1113(c)n re UAL Corp., 408 F.3d 847, 849 (7th Cir. 2005) (fingl non-interested
parties' rejection of plan does not impede approf/alan by court)But see In rdDelphi Corp., Ch. 11 Case
No. 05-44481 (Bankr. S.D.N.Y. May 23, 2006) (ordsgarding motion to limit participation in secti@t13
hearing) ("parties in interest" under section 1b)Stay participate in section 1113 hearing onlyitas
pertains to debtors' business judgment under $e868(b), but not as to whether debtors satisfestien
1113).

8 N.Y. Typographical Union No. 6 v. Maxwell Newspageinc. (n re Maxwell Newspapers, Inc.), 981
F.2d 85, 89 (2d Cir. 1992) (holding "[r]ejection @fcollective bargaining agreement is permitted dnthe
debtor fulfills the requirements of § 1113(b)(Ietunion fails to reject the debtor's proposal vgtod
cause, and the balance of the equities clearlyréavejection"); Nw. Airlines Corp. v. Ass'n of Hiy
Attendants-CWA I re Nw. Airlines Corp.), 346 B.R. 307, 327 (S.D.N.Y.@B) ("After the requirements of
§ 1113(b) are met, § 1113(c)(2) conditions thecteja of a collective bargaining agreement on auisi
refusal to accept a debtor's proposal ‘without gzmdse.")seell U.S.C. § 1113(e) (permitting bankruptcy
court to grant emergency interim relief prior tgemtion of CBA if "essential to the continuation thfe
debtor's business" or to "avoid irreparable dantagkee estate").

8 Seell U.S.C. § 365(g) (rejection of executory contiaaleemed to have occurred on the date prior to
commencement of bankruptcy filing); Air Lines Pddiss'n, Int'l v. Cont'l Airlines Corp., et aln(re Cont'l
Airlines Corp), 901 F.2d 1259, 1264 (5th Cir.) (referring to W1S.C. § 365(g), "[w]hen so rejected, the
agreement is deemed breached the day before thEeZH4 petition was filed"gert. denied506 U.S. 828
(1992).

8 See11 U.S.C. §502(g) (allowing claims arising fromjection of executory contracts subject to
limitations under section 5023ge also In reCont'l Airlines 901 F.2d at 1265 (holding damages available
upon rejection of CBA only if it guaranteed futemployment).

% n re Moline Corp., 144 B.R. 75, 78 (Bankr. N.D. Ill. 1992
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employment agreemefit Some courts referenced section 365 or 502(g)derdo
suggest that because section 1113 says nothing #®effect of assumption or
rejection of a CBA, section 365

must apply to fill in the gap . . . . However, 88g) only provides

for the treatment of executory contracts or leasssumed or
rejected "under this sectionj'e, § 365. The court views the
language in 8 365(g) as a legislative gaffe . Otherwise, the gaps
in §1113 would make it virtually impossible to €ehine the

consequence of the assumption or rejection. Bys#mee token, if

a collective bargaining agreement is rejected, kb#h damages
caused by the rejection and any prepetition collecbargaining

agreement claims are treated as prepetition claimitled to that

priority such prepetition claims would otherwisedsgitled to®

The first decision to directly address this issoaatuded that the Bankruptcy
Code neither provided for nor recognized a remedyddmages resulting from the
rejection of a CBA. IrBlue Diamond Coal C¢" a union filed a proof of claim in
the amount of approximately $20 million for damagesulting from the DIP's
interim changes in its CBA and its subsequent tigjec? The DIP objected and
moved to expunge the claim. The bankruptcy cogréed and denied the union's
claim, holding that section 1113 does not provide dr authorize a union or its
represented employees to assert a claim for damagks sections 365 or 502 for
breach of an executory contract, because Conglasinated CBAs from the
framework of section 365 when it enacted sectiod3fi The court further
determined that the procedural and substantiveidosrCongress established in
section 1113 supported the notion that Congresadatiéhtend for damage claims to
be allowed: "If rejection is truly necessary, thalfowing a claim for damages,
especially if the amount of that claim represewntst future wages and benefits,
would necessarily assure the failure of the redegdion.”® On appeal, the district
court affirmed the bankruptcy court's decision,dimad that the union's appeal was

8 See, e.g Truck Drivers Local 807 v. Carey Transp. Incl68F.2d 82, 93 (2d Cir. 1987) (noting
possibility of breach of contract claims if rejexctiis approved)in re Maxwell Newspapers, Inc., 146 B.R.
920, 934 (Bankr. S.D.N.Y.) (noting "possibility laffge damage claims" from rejectiorgy'd, 149 B.R. 334
(S.D.N.Y.),aff'd in part, rev'd in part981 F.2d 85 (2d Cir. 1992).

% Moline, 144 B.R. at 78-7%eeln re Garofalo's Finer Foods, Inc., 117 B.R. 363, 3etdgnizing that
some courts consider amount of employee damage<lander section 502(g) when determining whether
DIP has satisfied section 1113).

1147 B.R. 720 (Bankr. E.D. Tennaff'd, 160 B.R. 574 (E.D. Tenn. 1993).

2 See idat 723.

% See idat 730.

*1d. at 732.
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mooted by substantial consummation of the debfds, and that, even if not
moot, the union was not entitled to a claim for dges>

Since theBlue Diamonddecision, case law addressing the issue of danteges
been scant® However, the Second Circuit recently considerecktiver damage
claims are appropriate in connection with the tigecof a CBA subject to the RLA
in the chapter 11 case of Northwest Airlines Coation ("Northwest"y’

After a laborious and costly litigation, Northweditained approval to reject its
CBA with the Association of Flight Attendants-CW#h¢ "AFA").”® Subsequently,
it imposed new terms and conditions of employmenits flight attendant®’ The
union threatened a work stoppage, coined "Operdiibaos," unless Northwest
agreed to terms and conditions that were more &blerthan those that had been
offered, rejected, and were to be imposed on thmnumembership under
Northwest's proposaf’ Threatened with a potential closedown of operation
Northwest moved to enjoin the flight attendafitsThe bankruptcy court denied
Northwest's motion for preliminary injunctive rdlien the grounds that (i) the
imposition of new terms and conditions on the flightendants amounted to a
unilateral action by Northwest in changing thewsaguo required under the RLA,
despite the bankruptcy court's earlier decision e modifications were necessary
to Northwest's reorganization; and (ii) the NLGApdeed the bankruptcy court of
jurisdiction®

On appeal, the district court reversédllt held Northwest did not unilaterally
change the status quo, and issued a preliminagnétipn enjoining the flight
attendants from engaging in any form of work st@gphecause of the potential
irreparable harm to Northwest and violation of RieA by the flight attendant®*

3. Labor Union v. Blue Diamond Coal Ctn ¢e Blue Diamond Coal Co.), 160 B.R. 574, 576-77 (E.D.
Tenn. 1993).

% See,e.g, Michael D. SousaReconciling the Otherwise Irreconcilable: The Réfet Of Collective
Bargaining Agreements Under Section 1113 of thekBgoicy Code 18 LAB. LAW. 453, 482—-83 (2003)
(noting it is astonishing there has been no lit@garegarding claims for rejection of CBAs thougdtere
have been many major companies filing for chapfebdnkruptcy)But seeln re U.S. Airways, Inc., 318
B.R. 810, 812 (Bankr. E.D. Va. 2005) (representounsent order approving modifications to CBA
containing reservation of rights of debtor to ardgbat no rejection damage claims arise if debtasfi
section 1113 motion, and allowing union to argugation damage claims do arise as result of such
rejection).

537 Nw. Airlines Corp. v. Ass'n of Flight Attendant3A@® (In re Nw. Airlines Corp.), 483 F.3d 160, 164
(2d Cir. 2007).

% SeeNw. Airlines Corp. v. Ass'n of Flight Attendant3AG\ (In re Nw. Airlines Corp.), 346 B.R. 307,
336 (Bankr. S.D.N.Y.)ev'd, 349 B.R. 338 (S.D.N.Y.gff'd, 483 F.3d 160 (2d Cir. 2007).

% See idat 337.

W gee id.

101 |d

92 See idat 344-45.

103 Nw. Airlines Corp. v. Ass'n of Flight AttendantsAG\ (In re Nw. Airlines Corp.), 349 B.R. 338, 344
(S.D.N.Y. 2006).

1% See idat 383-85.
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The district court further concluded that the NL@& not deprive the bankruptcy
court of jurisdiction to issue the injunctiof,

The union appealed to the Second Circuit, whiclrraffd the lower court's
decision, but on different groun#&. Specifically, the Second Circuit held that
Northwest's rejection of the CBA was consistenhwiite RLA and section 1118
Therefore, the NLGA did "not bar the preliminarjunction because the union's
proposed [action] would violate the separate datytained in section 2 (First) [of
the RLA that the parties] 'to exert every reasoaa&ffort to make [agreements] . . .
and settle all disputes® The court rejected the union's argument that Neet
unilaterally altered the status quo, freeing fliglitendants to engage in work
stoppages, "because Section 2 (First) operatepémdiently of the RLA's status
quo provisions" and the union failed "to recognilze unique effect on the status
quo of a debtor's rejection of a CBA pursuant i §3."%

The Second Circuit provided an extensive analy§ithe effect of rejection
under section 1113. After examining the text dftism 1113 and the RLA, the
court concluded Northwest's section 1113 rejeatibthe CBAabrogated, without
breaching the CBA As a result, the CBA ceased to existThe court focused
on the specific purpose of section 1113, whicloipermit rejection of CBAs "in
favor of alternate terms without fear of liabiliter a final negotiation before, and
authorization from, a bankruptcy coutt? and compared its purpose to that of
section 365: "Contract rejection under 8 1113 kentiontract rejection under § 365,
permits more than non-performance; it allows ongypavith the court's approval,
to establishnew termsthat were not mutually agreed upon, the antithesithe
status quo?® Accordingly, a debtor's ability to impose new tsrfftannot be
reconciled with the continued existence" of theopiICBAM* If a rejected CBA
remained in force, imposition of new terms wouldlate section 2 (Seventh) of the
RLA, which generally prohibits carriers from chamgipay rates or working
conditions of employees as a class embodied in C&As

The Second Circuit reasoned that the differencéadsn sections 1113 and
365 justified different results in their respectiagplications. By enacting section
1113 in response t®ildisco, Congress intended that debtor-carriers could not

1%1d. at 383.
106 SeeNw. Airlines Corp. v. Ass'n of Flight Attendants-GW(In re Nw. Airlines Corp.), 483 F.3d 160,
164 (2d Cir. 2007).
97 See idat 172.
122 Id. at 168 (citing 45 U.S.C. § 152 (First)).
Id.

" see idat 169-70.
111

1214, at 172.

1314, at 171 (emphasis in original).
114 Id

"35ee id.
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terminate or modify a CBA immediately after filirgbankruptcy casg® Section
365, in contrast, "leads to a legal fiction at odd#h the text of (and impetus
behind) § 1113*’ The Second Circuit concluded it was "obligated"distinguish
the legal consequences of rejection under Sec66f fBom that of section 111'3?
As part of that analysis, the Second Circuit deteech that the bankruptcy court,
under section 1113, may authorize a DIP governedhbyRLA to "abrogate its
CBA, effectively shielding it from a charge of boka™® Inasmuch as the CBA
ceased to exist, the Second Circuit found therddcbe no breach to support
damages?®

Given the facts oNorthwest it is unclear whether the Second Circuit's ruling
as it relates to potential damages for rejectiqplias to the rejection of all CBAs
pursuant to section 1113, or whether it is limitedhose CBAs governed by the
RLA. While the court does hold as a general matbeat rejection of a CBA
abrogates without breaching, the CBA, the holding is lasggremised on the
notion that a contrary rule would conflict with theovisions of the RLA.

Notwithstanding the lack of clarity regarding theoge of theNorthwest
decision, the plain meaning of the statute as wslithe underlying purpose of
section 1113 militates against the notion thatat@e of a CBA (regardless of
whether the CBA is covered by the RLA) gives riséteach of contract damages.
The enactment of section 1113 as a responsBiltlisco removed CBAs from
section 365. By doing so, it also removed CBAsfigection 502(g), which applies
to a claim arising from the rejection of an exeeyteontract under section 365.
Yet Congress did not add any provision in sectidri3l which would apply
comparable principles to a CBA. Nor did Congressvigle that section 502(g) is
applicable to the rejection of a CBA under sectibhl3. This leads to the
conclusion that an entity asserting a claim for dges arising from rejection of a

181d. at 172; se United Food & Commercial Workers Union, Local 328;L-CIO v. Almac's Inc., 90
F.3d 1, 4 (1st Cir. 1996) (explaining Congress pdsection 1113 in response to Supreme Court'sidaci
in Bildisco); S. Labor Union v. Blue Diamond Coal Ctn ¢e Blue Diamond Coal Co.), 160 B.R. 574, 576
(E.D. Tenn. 1993) (noting "Congress enacted § ddX8der to eliminate collective bargaining agreatse
from the framework of § 365").

"71n re Nw. Airlines 483 F.3d at 172-73.

181d. at 173 (suggesting, in addition, that employeesiaged by rejection under section 365 may strike).
For a discussion on the right to strike, sd# notes 179-197 and accompanying text.

91n re Nw. Airlines 483 F.3d at 174. The concurring opinion did ric¢atly address the permissibility
of damage claims resulting from rejection undertisac1113.See id.at 183 ("The majority dilates on
whether the CBA was abrogated, breached, modifiadjally assumed and partially rejected, or rejdct
altogether. This misses the point: The CBA . . n@ a private bilateral contract and is therefood
susceptible to such analysis.") (Jacobs, J., congyr

120506 idat 174.

12111 U.S.C. § 502(g) (2006) (allowing for claims sifieally arising from rejection of executory coatt
under section 365 subject to limitation under sec602);seeln re Blue Diamond Coal Cp160 B.R. at
576 (E.D. Tenn. 1993) (holding "11 U.S.C. § 111fedively withdrew the rejected collective bargaipi
agreement from the rubric of 11 U.S.C. § 365 amE' which encompasses claims arising under 502(g))
Sousasupranote 96, at 482 (holding thBtue Diamondwas correctly decided, and had Congress intended
to provide damages remedy, language to that effadd have been added to section 1113, or, secdiébs
or 502 could have been amended).
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CBA under section 1113 is not a "creditor,” as tteain is defined in 11 U.S.C.
8§ 101(10) because it does not have a claim "ofna lgpecified in section . . .
502(g)."?* Therefore, there is no entitlement to file a clainter section 50'%>

Permitting a claim for damages would defeat they veurposes for which
section 1113 was enacted. The complex substargiygirements and procedures
contained in section 1113 were created to ensateatlCBA may only be rejected if
it is "necessary" for a debtor's reorganizati@nf rejection is, in fact, necessary,
then allowing a claim for rejection damages thaghhidwarf all other general
unsecured claims might stymie the reorganizationyeault that would be
inconsistent with the purposes of allowing rejettio the first instance.

A union with a large damages claim could effecgvebntrol the class of
unsecured creditors with respect to voting on gptrall plan and potentially
block confirmation of a plan that did not satisfigetunion's demands. The
objectives of the union and those of other creditoay be adverse and prejudice
the prospects of reorganizatitil.Alternatively, if a plan provides for unsecured
creditors to receive equity, a union holding a éargjection damages claim would
obtain a significant, and perhaps controlling, posiin the reorganized debtor.

Particular circumstances, however, may result iclaam for damages if the
CBA provides for lifetime job guarantees, as in tMaxwell case, discussed in
section 111'*° CBAs generally set forth the salary and workingditions that will
be provided to the employees covered therein, butal guarantee employment for
a fixed term.

Allowing damage claims arising from the rejectidriGBAs under section 1113
is extremely problematic. Should there be a cape@@ttion damage claims similar
to that in section 502(b)(7) of the Bankruptcy Cdiolat limits claims for "damages

12211 U.S.C. §101(10)Seeln re Blue Diamond Coal Co., 147 B.R. 720, 732 (BankD.ETenn.)
(holding an entity seeking damages under sectiob3 1dannot be considered creditor under section
101(10)(B) because it does not meet requiremeritithaclaim against estate is "of a kind specifiad
section . . . 502(g)"gff'd, 160 B.R. 574 (E.D. Tenn. 1993).

»8Seel1 U.S.C. § 501.

124 5ee In re Nw. Airlinest83 F.3d at 166 (citing 11 U.S.C. § 1113) (alloyDIP to "reject a collective
bargaining agreement' if the bankruptcy court deilees (among other things) that ‘the balance of the
equities clearly favors rejection of such agreememd that rejection is 'necessary to permit
reorganization™).

1% seeTeamsters Nat'l Freight Indus. Negotiating CommuUss. Truck Co. If re U.S. Truck Co.), 800
F.2d 581, 587 (6th Cir. 1986) (noting nature andivations of unions as claimholders may be différen
from other claimholders)see alsoKurt F. Gwynne, Intra-Committee Conflicts, Multiple Creditors'
Committees, Altering Committee Membership and QfMfiernatives for Ensuring Adequate Representation
Under Section 1102 of the Bankruptcy Cotlé AM. BANKR. INST. L. REvV. 109, 124 (2006) (discussing
situations where creditors' committee interests omflict with interests of certain creditor groupsch as
unions).

126 see infra noted52—177 and accompanying text discussing damageking from rejection of CBAs;
see alsoMichael St. Patrick Baxteds There a Claim for Damages From the Rejectiora dfollective
Bargaining Agreement Under Section 1113 of the Batky Code? 12 BaNKR. DEev. J. 703, 714
(discussing implications ofn re Maxwell); cf. Daniel Keating, The Continuing Puzzle of Collective
Bargaining Agreements in Bankrupt@b WM. & MARY L. REV. 503, 534-39 (1994) (noting that damages
claim would depend in part on whether such clainuld@xist outside bankruptcy).
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resulting from the termination of an employment tcact" to the amount of
compensation earned within one year after the detimmences a bankruptcy
case, or the date the employee is terminated, whetis earlier?’ CBAs typically
are not considered "employment contracts," howevEhe potential issues lend
support to the conclusion that rejection damagénglaare not authorized by the
Bankruptcy Code.

Ill. THE PURPORTEDLYDECLINING POWER OFUNIONS IN CHAPTER11 CASES
A. Section 1113 — The Early Years

The initial judicial constructions of section 1118 the Bankruptcy Code
resulted in the establishment of the following nfiaetors that have to be considered
before a motion to reject may be granted:

1. The DIP must make a proposal to the union to motty

CBA;

2. The proposal must be based on the most completeedintle

information available at the time;

3. The proposed modifications must be necessary tmipéhe

debtor's reorganization;

4. The proposed modifications must assure that atliwnes, the
debtor, and all affected parties are treated fairig equitably, i.e.,
share the pain;

5. The debtor must provide the union with all releviafdrmation

necessary to evaluate the proposal,

6. The debtor must meet at reasonable times with ti@nuprior

to the hearing to consider the motion to rejectGB&\,;

7. The debtor must confer in good faith with the uniorattempt
to reach mutually satisfactory modifications of (DBA;

8. The union must have refused to accept the propeghbut

good cause; and

9. The balance of the equities must clearly favoratepe of the
CBA.'?®

At first, courts were reluctant to grant motionsrépect or modify CBAs. These
decisions were grounded on the conclusion thatéieor/employer failed to meet
its burden under section 1113, further providing anplicit notice to

127 5ee11 U.S.C. §502(b)(7) (limiting damages in terntima of employment contracts); Donald C.
Dowling, Jr.,The Intersection Between U.S. Bankruptcy And Empoy Law 10 LAB. LAW. 57, 60-61
(1994) (noting Bankruptcy Code limits damages urasieployment contract terminations).

128 gee,e.g., In re Am. Provision Co., 44 B.R. 907, 909 (Bankr. D. Mint984) (outlining nine
requirements necessary for courts to approve refeof CBAs under section 1113).
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debtor/employers that motions to reject presentedptex substantive issues and
they should not presume such motions would be gdargutomatically®® It
appeared that unions had achieved their objectivd passage of section 1113.
However, a split among Circuit Courts of Appealseeged. In an about-face
from the liberal standard"i’ had employed before its decision was reviewecdby t
Supreme Court imildisco, the Third Circuit subsequently construed sectioh311
narrowly*®' Each of the nine factors had to be literally agmli It also reviewed the
legislative history as endorsing the higher stathdfar rejection that had been
adopted by the Second Circuit Bédisca'® In Wheeling-Pittsburghthe Third
Circuit set a higher threshold for determining wiltainstitutes a "necessary”
modification!*® The Third Circuit concluded that the standard o applied in
evaluating whether a proposed modification was seary would not be satisfied
by a mere showing that it would be desirable teatepr modify a CBA to lower the
costs of employmeri* It noted that the term "necessary" must be "coestr
strictly to signify only modifications" that dirdgtrelated to the DIP's immediate
"financial condition and its reorganization" thitnot allowed, would result in the
DIP's liquidation:*® The proposed modifications had to be limited ® short-term
goal of preventing the debtor's liquidation, whitle Third Circuit viewed as the
"mirror image" of that which is "necessary to pdriifie reorganization of the
debtor.™*® Strangely, the Third Circuit criticized the loweourt for considering
"the long-term economic health" of the debtor "eatithan the [immediate]
feasibility of the reorganizatiot®’ In effect, the Third Circuit construed
"necessary” to mean that the proposed rejectiomaxdification was essential to
avoid the liquidation of the debtb® The Third Circuit's interpretation of

129 5eee.g.,In re Cook United, Inc., 50 B.R. 561, 564—65 (Bankr. N@hio 1985) (holding debtor did
not establish requirements necessary to rejeataep CBA);In re Blue Diamond Coal Co., 131 B.R. 633,
643 (Bankr. E.D. Tenn. 1991) (holding that in "eaflthe above tests, the burden of proof is to dmad by
the debtor with a preponderance of the evidence HAirden of going forward with the evidence can,
however, shift to the union, particularly with respto test 5, 7, and 8"fim. Provision 44 B.R. at 909
(ruling debtor bears burden of persuasion by prdpmnce of evidence on all elements).

130 See In reBilidisco, 682 F.2d 72, 80 (3d Cir. 1982) (decligito adopt strict standard employed by
Second Circuit).

131 \Wheeling-Pittsburgh Steel Corp. v. United Steekeos of Am., AFL-CIO-CLC, 791 F.2d 1074 (3d
Cir. 1986).

1321d. at 1086-88.

3314, at 1088-89.

13 See idat 1088 (stating "the 'necessary' standard casmettisfied by a mere showing that it would be
desirable for the trustee to reject a prevailinmplacontract so that the debtor can lower its €psts

1% 5ee id(defining "necessary" to be synonym of "essential”

1% |d. at 1089.Seee.g, NLRB v. Bildisco & Bildisco, 465 U.S. 513, 528984) (noting "fundamental
purpose of reorganization is to prevent a debtamfgoing into liquidation™).

137 SeeWheeling-Pittsburgh791 F.2d at 1090 (stating "“it appears that thekheptcy court was still
applying a substantive standard closer to, if akéh directly fromBildiscorather than a standard informed
by the legislative history").

138 Seeid. at 1088-89 (construing term “"necessary” to encesymaly those modifications essential to
debtor's short-term survival or necessary to preigumdation).
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"necessary" imposed a higher burden on DIP empioged effectively negated the
rejection power in that Circuit.

The Bildisco decision appears to have caused the Second Clileitise to
change its view of the standards applied to motitmgeject CBAs from that
expressed in the pmildisco decision of REA Expres$®® The Second Circuit
rejected the Third Circuit's rigid standard in faxad a more liberal standard that
would take into account the needs for a debtorsessful reorganizatioft’ Rather
than limiting review to what is necessary/essental the debtor's immediate
survival, the Second Circuit adopted a standartd éhaompassed examination of
cost savings as a whole and used a more holistitlatd to evaluate whether the
modification or rejection of a CBA was fair and @gble and would enhance the
prospects of the debtor's long-term reorganizatibime Second Circuit stated:

(1) the likelihood and consequences of liquidatfaejection is not

permitted; (2) the likely reduction in the value tbfe creditors'
claims if the bargaining agreement remains in for(® the

likelihood and consequences of a strike if the amigg agreement
is voided; (4) the possibility and likely effect ahy employee
claims for breach of contract if rejection is apgd; (5) the cost-
spreading abilities of the various parties, takintp account the
number of employees covered by the bargaining ageee and
how various employees' wages and benefits commathose of
others in the industry; and (6) the good or bathfaf the parties in
dealing with the debtor's financial dilemrfa.

The majority of courts are aligned with the Secd@idcuit. The proposed
rejection and attendant modifications must be resugsto increase the likelihood
of a successful reorganizatibi. These courts have criticized the minority view,

1% SeeBhd. of Ry., Airline & S.S. Clerks v. REA Expredsc., 523 F.2d 164, 167-69 (2d Cir. 1975)
(adopting strict standard regarding rejection ofASBrequiring showing of failure of reorganizationless
rejection is permittedBut see Bildisco465 U.S. at 526 (declining to extend rigid staddaf REA Express
and instead adopting lesser standard to "perméction of a collective-bargaining agreement . f. the
debtor can show that the collective-bargaining exgrent burdens the estate, and that after carefutirsg,
the equities balance in favor of rejecting the fadmntract”).

140 SeeTruck Drivers Local 807 v. Carey Transp. Inc., @&d 82, 89 (2d Cir. 1987) (recognizing
"necessary" needs to be more liberally construecesCongress chose less restrictive choices of svord
statute and also noted importance of being ableegwntiate in good faith)n re Royal Composing Room,
Inc., 848 F.2d 345, 348 (2d Cir.) (upholding deagisin Careyto have looser definition of what is deemed
"necessary")cert. denied 489 U.S. 1078 (1989); Century Brass Prods., \ndnt'l Union, United Auto.,
Aerospace & Agric. Implement Workers of Anin fe Century Brass Prods., Inc.), 795 F.2d 265, 272d@6 (
Cir.) (disagreeing with Third Circuit because itsw did not give appropriate weight to honest caonise
between partiesgert. denied479 U.S. 949 (1986).

L carey 816 F.2d at 93.

142 See, e.g.Sheet Metal Workers' Intl Ass'n, Local 9 v. Milé Metal Sys., Inc. If re Mile Hi Metal
Sys., Inc.), 899 F.2d 887, 893 (10th Cir. 1990)p(@pg Second Circuit's reasoning); United Food &
Commericial Workers Local Union v. Appletree Mkigi¢. (In re Appletree Mkts., Inc.), 155 B.R. 431, 441
(S.D. Tex. 1993) (agreeing with Second Circuit®t s it is consistent with history and purposseiition
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which includes that of the Third Circuit, becauseedbtor would be left with no
room to negotiate if it could propose only the mioim modifications necessary to
avoid liquidation**®

In the perspective of the majority view, the bakamé power appears to have
shifted from the unions to the debtor/employer. n&ally, a DIP can make a
factual economic presentation that unionized engsagosts — together with CBA-
required OPEB costs — preclude it from being aldlecompete in its market.
Typically, the union's defense to motions to rejess been that the DIP's proposal
was rejected with "good cause." The "good causejuirement facilitates a
negotiated settlement by ensuring that a unionahgeod reason for refusing to
consent to the proposed modifications or face ceteplejection of the CBA.
"Good cause" is not defined in the statute, howeaed courts have not interpreted
this term as adding much to the substantive remérgs contained in section 1113.
They have, however, held that even though the dddstars the burden of proving
that the union lacked "good cause", the union rpustide a debtor with detailed
reasons for declining to accept the proposed numadifins** or offer
counterproposals that meet its needs while presgodst savings to the debtdr.

1113, as well as "with the realities of a reorgation under Chapter 11 than the Third Circuit'seéba
minimum' test");In re Valley Steel Prods. Co., 142 B.R. 337, 341 (BafkD. Mo. 1992) (adhering to
Second Circuit's view)ln re GClI, Inc., 131 B.R. 685, 691 (Bankr. N.D. Ind. 199reasoning debtor's
proposals must be limited to those impacting itgificial condition and increase probability of sestel
reorganization);In re Ind. Grocery Co., 138 B.R. 40, 48 (Bankr. S.D. 11®90) (finding proposed
modifications necessary to effect successful rgorgdion); In re Express Freight Lines, Inc., 119 B.R.
1006, 1013-14 (Bankr. E.D. Wis. 1990) (followingc8ed Circuit's decision, recognizing it to be more
practical); In re Big Sky Transp. Co., 104 B.R. 333, 336 (Bankr. dont. 1989) (acknowledging
"necessary" does not mean absolutely minimal, mdugh to "enable the debtor to complete the
reorganization process successfullyif);re Tex. Sheet Metals, Inc., 90 B.R. 260, 271 (BankD.Sex.
1988) (finding debtor satisfied good-faith factarder standard set forth by Second Circuit)re Amherst
Sparkle Mkt., Inc., 75 B.R. 847, 851 (Bankr. N.D.i©h987) (following interpretation of "necessaryider
Second Circuit)jn re Walway Co., 69 B.R. 967, 973 (Bankr. E.D. Mich. IP@oting for modification to
be "necessary," it is required for modificatior'tesult in a greater probability of a successforganization
than if the contract were allowed to continue ircé&); In re Allied Delivery Sys. Co., 49 B.R. 700, 702
(Bankr. N.D. Ohio 1985) (emphasizing "in the contekthis statute 'necessary’ must be read ashadér
lesser degree than 'essential™).

135eep.g.,Carey 816 F.2d at 89 (discussing how meeting bare mininfor modifications would "make
it virtually impossible for the debtor to meet @ther statutory obligations"). The Third Circuitshaince
tempered its approacBee, e.g.Bowen Enters., Inc. v. United Food & Commercial Wéaos Int'l Union,
Local 23, AFL-CIO-CLC [n re Bowen Enters., Inc.), 196 B.R. 734, 742-43 (BawtD. Pa. 1996)
(declining to extendWheeling-Pittsburgh'sreasoning to preclude debtor from proposing variou
modifications for negotiations).

144 See,e.g., Carey 816 F.2d at 92 (reasoning union must set foridemce for not accepting debtor's
proposal);In re Garofalo's Finer Foods, Inc., 117 B.R. 363, 371n{@aN.D. Ill. 1990) (pointing out
"[w]hen the union fails to articulate its reasoos fejection of a debtor's proposal . . . rejeci®mvithout
good cause")jn re Ind. Grocery Co., 138 B.R. 40, 50 (Bankr. S.D..14890) (stating "purely selfish
concern cannot be good cause for refusing to catgevith a debtor's good faith efforts to reorgatjizin
re Royal Composing Room, Inc., 62 B.R. 403, 408 (BaskD.N.Y.) (finding "a stonewall by the union
favors the grant of the debtor's motion for react), aff'd, 78 B.R. 671 (S.D.N.Y.)gff'd, 848 F.2d 345 (2d
Cir.), cert. denied489 U.S 1078 (1989).

®>See.e.g.,In re Bowen Enters.196 B.R. at 746 (stating "[w]here the union makesounterproposal
during negotiations that meets its needs while govirsg the debtor's savings, its rejection of debto
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DIPs have successfully demonstrated that unionketh¢'good cause" in a
variety of ways. For example, DIPs have shown tih& union provided no
evidence to support its decision to reject the psep modifications even though it
was not economically feasible for the company tatiome operating under the
existing CBA“ or insisted on making demands that could not beiftiee debtors
were to reorganize successfulfy.DIPs also have shown that the union did not
meaningfully participate in the negotiation proc¢&ssr refused to negotiate at
all.**® Thus, so long as a DIP demonstrates it negotiatepod faith and that its
proposed modifications are necessary as well asfal equitable, generally courts
have concluded that the union lacked good causej¢zt the proposal and then
authorized the rejection of the CBA and impositminproposed modifications to
wages and work rules?

The chapter 11 case involving the New York Dailywseis particularly
illustrative of how courts viewed motions to rejest modify a CBA. The Daily
News, which had lost over $100 million over a smdirten years, was party to
several CBAs, including a CBA with the New York Bgraphical Union No. 6.
After technological advances made automation nacgsnd the typesetters' skill
obsolete, in exchange for allowing the use of tee technology, the members of
the typographical union negotiated lifetime job igueees in the governing CBA.
As the newspaper industry declined and the DailywdNeonfronted continuing
losses as well as a five-month work stoppage, #rerh company sold the Daily
News to Maxwell Newspapers, Inc. ("Maxwell") formpximately $60 million in
1991, ending the work stoppage. The losses caedinand upon the collapse of the
Maxwell business empire, Maxwell commenced a casden chapter 11 of the
Bankruptcy Codé>*

proposal is with good cause"farofalo's 117 B.R. at 371 (noting union's failure to agmring
negotiations when debtor needs relief from uniaticates lack of good faith on union's part).

16 seee.g.,In re Valley Steel Prods. Co., 142 B.R. 337, 342 (Bafkb. Mo. 1992) (saying Teamsters'
refusal of negotiations will prevent possibility @forganization for debtor).

147 Seegp.g.,Garofalo's 117 B.R. at 371 (criticizing union's lack of cesgtion with debtor).

148 See,e.g., Carey, 816 F.2d at 92 (recognizing union's tactic is aseptable and inconsistent with
congressional intent)n re Sol-Sieff Produce Co., 82 B.R. 787, 795 (BankrDWPa. 1988) (detailing
union's lack of good faith in rejecting debtor'spusals);In re Tex. Sheet Metals, Inc., 90 B.R. 260, 271
(Bankr. S.D. Tex. 1988) (finding the "manifest tmé of the two unions to participate meaningfutiytihe
post-petition negotiations confirms their lack dfistification for rejecting the debtor's proposed
modifications").

1495eeg.g.,In re Salt Creek Freightways, 47 B.R. 835, 840-41 (Babkiyo. 1985) (concluding union
did not negotiate in good faith)n re Ky. Truck Sales, Inc., 52 B.R. 797, 805 (Bankr.DWVKy. 1985)
(establishing union's policy determination not égatiate medical health coverage to constitute ¢dgood
faith).

1%0seep.g.,In re Salt Creek Freightway7 B.R. at 841—-42 (approving application to refeBA though
union did not accept proposaldji re GCI, Inc., 131 B.R. 685, 696 (Bankr. N.D. Ind. 199opining
although union's "deeply held belief in the saanature of seniority" was legitimate, it was not eglo to
satisfy good cause requirement); re Sierra Steel Corp., 88 B.R. 337, 340 (Bankr. DloCd988)
(approving debtor's rejection of CBA, holding unidid not have good cause to reject proposal).

*IN.Y. Typographical Union No. 6 v. Maxwell Newspagpeinc. (n re Maxwell Newspapers, Inc.), 981
F.2d 85 (2d Cir. 1992).
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Faced with a loss-producing business, Maxwell detezd it could not
continue to operate the Daily News and sought licdlse newspaper in the hope of
providing some recovery to creditors as well assjab employees if a new
employer would modernize its plant and continueoiperations. In September
1992 negotiations with potential acquirers wereamay for purchase of the Daily
News' assets. A plan of reorganization based @ppuarchase and conditioned on
support of the unions as well as concessions bytypegraphers' union was
proposed>? A proposal to the typographers' union required@B& to be modified
to eliminate (i) Maxwell's obligation to requireyapurchaser of the assets of the
Daily News to employ any member of the union ortoare to employ any member
of the union if Maxwell ceases publication or sd¢lie Daily News; and (ii) any
obligation to arbitrate any controversy relating tlrese matterS® Maxwell
provided proof of the impact of the CBA on the fic@l stability of the Daily
News and asserted that it was unable to find apeaisre purchaser who would
agree to comply with the terms of the typograph@B#.*>*

The typographers' union made a counterproposakdgressively reduce the
number of shifts worked conditioned on (i) a caslgdut for each union member;
(i) a major contribution to the typographers' gensand welfare funds; and (iii) an
early retirement enhancement to forego the lifetioleguaranteeS? Negotiations
between the parties continued, with the union fou®n achieving reductions
through inducing employees to retire and the puwsehéocusing on the amount of
work that needed to be dol&Negotiations ultimately broke down when the union
rejected the purchaser's final offer to modify @®A.*>’

Failing to reach an agreement, the bankruptcy coamsidered (i) Maxwell's
motion to modify the CBA with the typographers'amiby eliminating the lifetime
guarantees that were given to 167 typesetters|tinggin all but fifteen of such
employees losing their jobs; and (ii) whether ttaesshould be approvétf
Maxwell argued that there was "little likelihoodathany purchaser would agree to
assume [the CBA] since it guaranteed $9.3 milligrear in salaries to employees . .
. whose functions have become obsolete" and peeidmo service§® The union
objected on a number of grounds, including that Welkdid not treat the unionized
employees fairly and equitably, did not negotiategood faith, and could not
demonstrate that the union had not rejected theosads with good caus&

1%25ee idat 87.

138 35ee id.

1 5eeid.

' See idat 87-88.

%814, at 88.

157 |d

138 |d. at 87—88. The loss of jobs and employee dislonatiat may result from a rejection decision are
versy unfortunate, and courts are very sensitiviaéchuman issues involved.

%91n re Maxwell Newspapers, Inc., 146 B.R. 920, 927 (BaSkid.N.Y.),rev'd, 149 B.R. 334 (S.D.N.Y.),

affl'gJ in part, rev'd in part981 F.2d 85 (2d Cir. 1992).
Id.
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After a protracted trial, the bankruptcy counter alia, granted the motion to
reject the CBA and approved the s&feThe court examined the rejection motion
under the three part test establishe@amey'®? It found that the first element—that
the debtor must propose only those modificatiorst tire necessary, but not
absolutely minimal, to permit the reorganizationl @reats all creditors, the debtor,
and all affected parties fairly and equitably— weetisfied because Maxwell
bargained in good faith by providing the best aladié information to the union,
proposed a necessary modification to the CBA tmniakte the lifetime job
guarantees with respect to unnecessary employeddmgosed no greater burden
on the typographers than on other creditors andaymes: "[M]odifying the CBA
to remove this lifetime guarantee clause is necggsapermit a purchaser to buy
the newspaper and to allow the Daily News to ogevitbly in the future®

As to the "good cause" issue, after stating thedstad set forth irCareythat
the union must provide evidence of its reason fmliding to accept the proposed
modifications notwithstanding the DIP's burden @bqd, the bankruptcy court
denied the union's arguments that it had good caaseeject the proposed
modifications™®* The union's argument that Maxwell's original preglowas not
made in good faith did not evidence "good causeabse it ignored the subsequent
proposals made to the union by the prospectivehaser'®® In addition, the union's
contention that it would be better off taking itkances with a court-ordered
rejection and having a claim for damages likewigkrt establish good cau¥8.
Instead, the bankruptcy court set forth the applEegood cause standard:

It would seem that a union may safely refuse thetates proposal
if its members are being unfairly burdened relativethe other
parties or the proposal is not necessary for thdtods

reorganization, but, otherwise, the union cannélgaurn down
the proposal if it has not proffered an alternativéhich

accomplishes the same economic end and fulfillsnéeds of the
reorganizatiort®’

The bankruptcy court found that the union rejedtesl final proposal without
good cause because the union "refused to focuseondeds of reorganization™ and
"offered no more palatable alternative which woatttomplish the same economic
result,” but rather insisted on financial incensite induce the excess typographers
to retire, expenses which Maxwell could not, andcitthe purchaser declined to,

16119, at 934.

182 5ee idat 928.
1831d. at 931.

%4 See idat 932-33.
15 5ee idat 932.

186 5ee id.

16714.
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fund®® The bankruptcy court refused to allow the unioriftastrate rejection any
time that it could articulate a reason why the destproposal is distasteful even
though rational, made in good faith, fair and eapl#, and consistent with the
needs of reorganization" because that would amimuat'veto power" which could
not be the proper reading of section 11%3The third prong in the bankruptcy
court's decision considered the balance of equitieich it found clearly favored
rejection of the CBA:

Because of the tremendous costs of assuming thénig job
guarantees and because none of the prospectivigsers was
willing to assume them, | am left with the conchrsithat no one
would fund the Daily News absent a rejection. la&so convinced
that no one would agree to purchase it, even fatrastically
reduced price, before it has to cease operatidnsshort, without
the relief sought, the Debtor is doomed and chapteoms large.
Although the loss of jobs will be painful, the efigs tip decidedly
in favor of the rejection’®

On appeal, the district court reversed the bankgupourt's rejection order on
the ground that the bankruptcy court's view of ‘jamause” was too narrow,
holding that the union did have good cause to tefex purchaser's final offer, and
therefore, Maxwell did not satisfy section 1113Maxwell appealed to the Second
Circuit.

The Second Circuit reversed the district cd{frit agreed with the bankruptcy
court that the union rejected the proposed moditina without good causé® The
Second Circuit decided that the district court @rie ruling that the bankruptcy
court's findings of fact were clearly erroned(fsAlthough the Second Circuit did
not articulate what constitutes "good cause," ihstdered why this term was
included in section 1113:

We think good cause serves as an incentive to eb&odtrying to
have its labor contract modified to propose in géaith only those
changes necessary to its successful reorganizatlite protecting
it from the union's refusal to accept the changébout a good
reason.

19814, at 932-33.

1%91d. at 933.

7014, at 934.

IN.Y. Typographical Union No. 6 v. Maxwell Newspageinc. (n re Maxwell Newspapers, Inc.), 149
B.R. 334, 341 (S.D.N.Y.pff'd in part rev'd in part 981 F.2d 85 (2d Cir. 1992).

12N.Y. Typographical Union No. 6 v. Maxwell Newspageinc. (n re Maxwell Newspapers, Inc.), 981
F.2d 85, 92 (2d Cir. 1992).

1d. at 90-92.

14 1d. at 90.
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To that end, the entire thrust of § 1113 is to emghat well-
informed and good faith negotiations occur in therket place, not
as part of the judicial process. Reorganizatioacedures are
designed to encourage such a negotiated voluntaification.
Knowing that it cannot turn down an employer's jsgd without
good cause gives the union an incentive to commenon
modifications of the collective bargaining agreemeso as to
prevent its complete rejection. Because the engpldyas the
burden of proving its proposals are necessary, uh®n is
protelc7'éed from an employer whose proposals mayffieeed in bad
faith.

Notably, the Second Circuit's decision was condéobon the purchaser's last offer
to the union remaining open for acceptatiée.

TheMaxwelldecision makes clear that section 1113 realisyiegdplies equally
to third party purchasers. In many instances ihe prospective purchaser who
conditions a purchase on modification or rejectidra CBA. The alternative to
satisfaction of that condition of an asset purchegeement might be liquidation
and all its consequencés,

Cases such aMaxwell and Trans World Airline$® appeared to move the
pendulum in favor of management and purchasersveMer, appearances are often
deceiving. Each case #@ii generic the facts and circumstances often drive the
decision. The question of realistic alternativesspnted by each case must be
carefully considered before a judgment may be madeto the long term
consequences of a particular decision.

B. The Current State of the Section 1113 Procdss: Threat to Strike

The effect of globalization has subjected busiressethe United States,
particularly unionized businesses, to the competitipressures of foreign
competitors that manufacture or supply the sameoarparable products. As the
economic world gets smaller, lower wages and leBment work rules have had an
extraordinarily adverse impact on labor-intensiugibesses operating in the United
States.

This impact is vividly illustrated by the state thfe automobile parts supply
industry, which is highly unionized with resultitigh wages, difficult work rules,

751d. (citations omitted)Seel1 U.S.C. § 1113 (2006) (stating that court wilpeove debtor's rejection of
CBA only if "all of the affected parties are tredtirly and equitably," "the authorized represéagof the
employees has refused to accept such proposalwigfomd cause,” and "the balance of the equitiesrigl
favors rejection of such agreement").

76 |n re Maxwell Newspaper881 F.2d at 91-92.

17 See In reTrans World Airlines, Inc., 261 B.R. 103, 121-Bafkr. D. Del. 2001) (rejection of ticket
sall%s agreement was condition to consummationletgamerican Airlines).

Id.
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and expensive benefit programs for its unionizedkers'’® The result has been
that unionized businesses have been overtaken tbynational competitors not
burdened by similar constraints. This environmieas caused the explosion of
chapter 11 cases by many such supplférs.

Generally, in such an environment the conclusiorthef rejection process is
preordained. The DIP will demonstrate that withsighificant modifications to the
CBA, it will not be competitive and will be competl to liquidate its busines¥,
even after compliance with the "sharing the painhgple of Section 111%?
Nevertheless, unions have adopted a highly combgidsture in litigating section
1113 motions to coerce a compromise.

The Delphi Corporation chapter 11 cases ("Delphii)strate the current
strategy employed by unions in rejection proceeslingA supplier of vehicle
electronics and transportation components andradodivision of General Motors
Corporation ("GM"), Delphi was spun off as an indegent entity in 1999 and
soon faced substantial losses. Delphi attemptedach a consensual resolution of
its labor issues that it claimed caused it to bacompetitive. The attempts
occurred prior to and after the commencement of dhapter 11 cases. The
operating losses amounted to billions of dollablphi attributed such losses to (i)
its oppressive labor agreements; and (ii) commaglityes. Delphi was unable to
pass on the labor and commaodity costs to its custenm the existing competitive
environment.

Soon after the commencement of the chapter 11 c&®aphi obtained a
scheduling order setting forth certain requiremarit®elphi and its uniort& that
included the submission of written proposals bypbeto its unions setting forth
proposed modifications deemed necessary by Dedpdmable its reorganization. It
set a two-month deadline for Delphi to file sectibhl3 rejection motions if the
parties were unable to achieve a consensual agreéth@he parties extended the
deadline twice while they engaged in negotiatiorss raquired by section

17° The unionized model of this industry, however, hasome unsustainable as union membership in the
United States' private sector has fallen to appnaxely 7.4% of employees. Press Release, UnitegsSta
Department of Labor Bureau of Labor Statistics, ddnMembers in 2006 (Jan. 25, 2007) (on file with
author).

%0 gee e.g.,In re Delphi Corp., Ch. 11 Case No. 05-44481 (Bankr..8.B.); In re Collins & Aikman,
Inc., Ch. 11 Case No. 05-55927 (Bankr. E.D. Micim);e Dura Auto. Sys., Inc., Ch. 11 Case No. 06-11202
(Bankr. D. Del.)]n re Dana Corp., Ch. 11 Case No. 06-10354, 2007 B&alKXIS 3327 (Bankr. S.D.N.Y.).

181 A good illustration of a debtor that was forceditmidate because it ultimately was unable to heac
consensual labor resolution with its union is LTié& Co.See generallRriva D. Atlas,LTV Seems On the
Verge of a Shutdown: Without Loan, Steel Giant €&rid Its Labor Contract Todai.Y. TIMES, Dec. 19,
2001, at C2 (discussing LTV's two bankruptcies @adnability to create sustainable business madel
struggling steel industry).

1825611 U.S.C. § 1113 (2006) (stating all affectediparmust be "treated fairly and equitably").

18 These unions included, the (i) United Auto Workii} International Union of Electronic, Electrica
Salaried, (iii) Machine and Furniture Workers-Comications Workers of America, (iv) United
Steelworkers of America, International AssociatarMachinists and Aerospace Workers, (v) Internation
Brotherhood of Electrical Workers, and (vi) Inteinaal Union of Operating Engineers.

811 re Delphi Corp., Ch. 11 Case No. 05-44481 (Bankr. 8.9. Oct. 14, 2005) (order scheduling filing
date for 1113 mation).
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1113(b)(1)}*° The negotiations became more complex becauseedhtiolvement
of GM as the former parent of Delphi and its latgesstomer. The unions
regularly stated that their members would strike Délphi obtained court
authorization to reject their respective CBAs attdrapted to impose modifications
to wage rates, work rules, and benéfitsEarly in the negotiations and with strike
threats looming, Delphi withdrew its original prgad for concessions but
attributed the withdrawal to GM's entry into thegogations rather than the unions'
threat of a striké®” Delphi, the unions, and GM returned to the baiiggirable.
GM was concerned about its supply chain and, actiesga concerned party,
attempted to diffuse the extremely adversarialti@mtahip that had developed
among Delphi and its unions. After months of negmins, Delphi and the United
Auto Workers ("UAW") agreed on an incentive progrénat would encourage
eligible workers to retire early in exchange fomju sum payments, substantially
subsidized by GM, thereby reducing the ongoing falmoce’®® In an effort to
resolve remaining issues, Delphi filed its sectidri3 rejection motiof® Delphi
presented its case over a period of approximatetyweeks. At that juncture, in
the face of persistent and caustic comments bynue@aders that their membership
would strike if Delphi attempted to impose modifioas of the CBA postrejection,
Delphi indefinitely adjourned the prosecution of ethrejection motions.
Negotiations resumed with the unions and with Gp8sticipation. Almost one
year later, Delphi and the UAW, the principal reyametative of Delphi's organized
employees, agreed to amendments of its Z8Ahe amendments were made in
the atmosphere of persistent strike threats. Thgeaparticipation and assistance
of GM in the form of cash contributions and suppbntracts enabled Delphi to
provide substantially more to union members thahli®en demanded by Delphi as
being "necessary."

18 See.e.g.,Automotive Brief — Delphi Corp.: Two More MonthseABiven to Set Union Cost-Cut Pact
WALL Srt. J.,Nov. 20, 2006, at B3 (revealing judge overseeintpBiedbankruptcy case extended deadline for
negotiations with Delphi's unions two months uddh. 31, 2007).

% Nick Bunkley,Auto Union Head Vows Hard Line Against Concessidh¥. TIMES, Mar. 28, 2007, at
C3 (reporting on threats made by Ron Gettelfingead of United Auto Workers, that if executive bees
for management are approved, while wages and héaltiefits for employees shrink, employees are
prepared to strike).

187 Sholnn Freeman & Amy JoycBelphi Rescinds Plan to Slash Union P&YASH. POST, Dec. 20, 2005,
at D3 (announcing Delphi's withdrawal from earfieoposal because GM—Delphi's former parent company
and largest customer—has entered negotiati@es;John D. Stoll,Delphi Withdraws Contract Proposal
Opposed By UnionsVALL ST. J., Dec. 20, 2005, at B2 (remarking that Delphi's wigvaal of its cost-
cutting proposal was due in part to influentiakrof Delphi's top customer, General Motors).

188 |n re Delphi Corp., Ch. 11 Case No. 05-44481 (Bankr. 8.B. Mar. 22, 2006) (order approving
attrition program).

%9 In re Delphi Corp., Ch. 11 Case No. 05-44481 (Bankr. 8.B. Mar. 31, 2006) (motion to reject
CBAs).

%0 |n re Delphi Corp., Ch. 11 Case No. 05-44481 (Bankr. 8.B. July 19, 2007) (order approving
amendment to CBA).
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As Delphi and similar cases demonstratedespite a potentially favorable
result from a rejection motion for the DIP, unimstdl possess a powerful ability to
cripple a debtor's business and possibly prejuttieelebtor's customers. The threat
and power to strike can be overwhelming. Consettyyanis hard to conclude that
the power of organized labor has substantially dishied in the chapter 11 context.
In a world of severe competition, the threat ofréke may be totally disabling to a
DIP. The costs of a strike, including the potdntiasedown of operations, may be
decisive. The DIP's market share may be irrethBvipst. In that perspective, the
DIP may be presented with a "Hobson's choice."

In contrast to the auto parts supply industry cdbes are governed by the
NLRA, debtors under the RLA may be in a markedlffedéent situation. The
Northwestdecision is a prime example, as discussed molsedhbve in Part Il.

Although rejection of a CBA may result in reducaddr costs in the near term,
it also may upset the relationship between labat management—a result that
could be costly for a reorganized debtor. For epdamthe president of one of
Northwest's unions sent a letter to the union memfeestioning Northwest's post-
chapter 11 management team's abilitiés.

Similarly, after United Airlines ("UAL") emergeddm chapter 11, the Air Line
Pilots' Association ("ALPA") complained that UAL'sanagement enriched itself at
the expense of the pilots. The UAL took umbragéJAt's chairman and chief
executive's receiving 2006 aggregate compensafi®@3®7 million in the form of
salary, benefits, stock, and option awards. ALBAtended it was the concessions
of its members that enabled UAL to effect its regnigation, yet only management

! In re Dana Corp. Ch. 11 Case No. 06-10354 (Bankr. S.D.N.Y. Aug2a07) (order approving
settlement with USW and UAW)n re Delta Air Lines, InG.Ch. 11 Case No. 05-17923 (Bankr. S.D.N.Y.
May 31, 2006) (order approving settlement agreeretteen debtors and Airline Pilots Associatidn)re
UAL Corp, Ch. 11 Case No. 02-48191 (Bankr. N.D. Ill. Apf@, 2003) (order approving restructuring
agreement between debtors and Air Line Pilots Aasion).

192 press Release, Aircraft Mechanics Fraternal AssogiaAMFA Gives NWA Management No
Confidence Vote as  Shortage of Mechanics Fuels yBela (July 2, 2007),
http://amfanational.org/index.php?option=com_conht&task=view&id=534&Itemid=38 (last visited Oct.
25, 2007):

In bankruptcy, the NWA EMT showcased their experiis stripping the dignity
and financial security from their employees. The NVEMT has also lavishly
rewarded themselves with millions in bonuses amtkstoptions, illustrating their
prowess at managing their own financial affairswideer, what they have failed to
demonstrate pre or post bankruptcy is their abititguccessfully manage an airline.

It is with this abysmal history of mismanagementmind that the AMFA
National Executive Council has unanimously passeata of no confidence in this
management team. Doug Steenland and his managememt have significantly
harmed the relationship with their employees. Wenoa help but question whether this
EMT can repair that relationship and return ourirarlto the operational stability it
needs to survive.
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was “eligible to participate” in UAL's renewed fir@al health"®® American
Airlines ("American"), the only United States legaairline that has not
commenced a bankruptcy case, faces similar probleifier its pilot's union, the
Allied Pilots Association ("APA"), staged a campaiggainst the $160 million in
management stock awards, the union members, disetecth with its president,
elected a new leader, claiming that the old pregidas too conciliatory. Tensions
continued after American sent a letter to the pilasking them to focus on
improving scheduling flexibility, dispute resolutipand expanding international
routes. This tactic incensed the APA, which acdugenerican of trying to
improperly negotiate with the pilots by redirectitige talks away from the APA's
labor demands.

Whether union members have the ability to strikenot, section 1113 has
become a passing scene in which a debtor and it @o through the motions of
the 1113 process, as they did in Delphi, only td ap at the bargaining table to
negotiate a resolution that may have been achidvéte parties eliminated the
stored up anger and resentment and negotiatedtivkjgdbased on the realities of
the situation. The current collective union disd&or section 1113 seems to
emanate from the prevailing belief that unions, #retefore its members, are the
most importantaspect of the company, especially in the restringucontext
because, without an alternative workforce, compahive little power to refuse a
union's demands if they want to avoid liquidatith.

The statements of Ronald Bloom, the special asgistathe president of the
USWA, made in 2006 to the INSOL International AninRagional Conference in
Scottsdale, Arizona, provide a striking examplehe union's position: "[L]ike
everyone else, we like win-lose when we win. Ang ave ok with win-win. But
please understand that if we do not win, in theiserof helping you remember us
for the next time, we are prepared for lose-ldS&Me also stated that unions
"generally take the modest view that it is, asghg, all about us and that [unions]
are in fact the logical center of the restructuripmcess*®® Guided by that
sentiment, it is not difficult to comprehend why iams believe that their

1% See generallyPilotsUnited.com, The Unofficial Home Page of @ditAirlines Pilots, SHAME ON
GLENN TILTON: $39,700,000 in Compensation in 2006ttp://www.pilotsunited.com (last visited Nov.
15 2007); USAtoday.com, UAL CEO Gets $39.7M Compgosain 1st Year Out of Bankruptcy,
http://www.usatoday.com/travel/flights/2007-03-2aitad-ceo-compensation_N.htm (last visited Nov. 15,
2007); Jeremy Herron, United Chairman, CEO Gets zrsation Worth $39.7 Million in 1st Year Out of
Bankruptcy, AOL MONEY & FINANCE, Mar. 26, 2007, http://www.united.com/ual/news.html#aol (last
visited Nov. 15, 2007).

1% L TV's second chapter 11 case,re LTV Steel Co.Ch. 11 Case No. 00-43866 (Bankr. N.D. Ohio),
probably shocked the United Steelworkers of Ameri2@couraged by the union's rigidity, LTV opted to
close down and liquidate, resulting in the loshohdreds of steelworker jobs. Subsequently, the BSW
negotiated an arrangement with the purchaser oftisel mills that gave that entity many concessibns
refused to give to LTV.

19 Ron Bloom, Remarks at the INSOL International AainRegional Conference, at 5 (May 21, 2006)
httlgé//www.aflcio.org/corporatewatch/upIoad/BIoorrSLspeech052106.pdf (last visited Nov. 15, 2007).

Id.
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participation in the restructuring is not matesiathanged simply because a debtor
may reject its CBA pursuant to section 1113.

Bankruptcy Judge Adlai Hardin, who presided oves thapter 11 cases of
Delta Air Lines ("Delta"), made this same obsemmativhen he denied the first
request by Comair, Inc., a Delta subsidiary, t@cejts CBA with pilots. In an
attempt to encourage Comair and the union to remegotiations, Judge Hardin
highlighted that "the irony is that after the codecides the motion and holds that
the CBA is rejected, or not rejected, in eitherrgvilne partiesnustthen resume
their negotiations and reach an agreement to avoibequences that should be
unacceptable to either sid€*Thus, a debtor that rejects a CBA under sectid811
that is unable to source alternate labor is lefhwithing more than facing another
round of negotiations with a potentially more lient union.

Accordingly, the effectiveness of section 1113 imited when unionized
employees have the ability to threaten to strikdeaves an employer without any
alternative but to succumb to demands it may beliare not sustainable or face
immediate liquidation. Rejection under section 314 just one more chip in the
poker game of collective bargaining.

CONCLUSION

Potentially, some might posit that section 1113haf Bankruptcy Code works
and that it causes a more realistic final roundadfective bargaining. However, if
union members are free to strike after a CBA isatgjd on the basis that rejection is
necessary to allow a debtor to reorganize, thefrafforded under section 1113 of
the Bankruptcy Code often turns into a "suicide pegg" as the court iNorthwest
noted=*® The power to strike against an employer in finahdistress who does not
have an alternative workforce to hire in the evehta strike often forces such
employers to capitulate to the union's demandsistr liquidation, which, in the
end, neither benefits the company, the union, tteercstakeholders.

Labor management issues are not resolved in a waculhey involve many
other interests and constituencies, particularlthancircumstances of a bankruptcy
reorganization. Unfortunately, many labor représives are caught in a time
warp and believe that the economy still is opegatinthe economic climate of the
1950s and 1960s. They cannot continue to be 'iobévto the obvious." The
recent General Motors/UAW settlement may demorestthat reality finally has
reached labor representatives.

Notwithstanding potentially draconian consequenfgsthe possibilities of
reorganization, unions continue to lobby Congressspecial interest legislation in
an effort to gain more leverage, apparently becafighe dissatisfaction with the
victory they won in 1984 in causing the enactmdrgextion 1113. As a result, on

711 re Delta Air Lines, 342 B.R. 685, 692 (Bankr. S.D.N2006).
198 Nw. Airlines Corp. v. Ass'n of Flight Attendant3A@\ (In re Nw. Airlines Corp.),349 B.R. 338, 370
(S.D.N.Y.),aff'd, 483 F.3d 160 (2d Cir. 2007).
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September 25, 2007, Congressman Conyers introdubéti® to amend title 11 of
the United States Code to improve protections fompleyees and retirees in
business bankruptcies. This supposed effort telelrel the playing field" in
chapter 11, if enacted, woulthter alia, increase priority claims, limit executive
compensation and enhancements, and make the pigssibi a successful
reorganization more remote.

If the current state of the law is unsatisfactorgther than emasculate the
possibilities of reorganization, the following apts should be considered:
Congress could (i) amend the NLRA and expand theepof the bankruptcy court
to enable it to enjoin unions threatening to strikgwon compliance with certain
threshold standards; or (ii) empower bankruptcyrisoto require DIPs and their
respective unions to enter into mandatory arbdgratiwith court-appointed
arbitrators who are experienced and expert in lamegotiations and the DIP's
industry. While mandatory arbitration might lintlite jurisdiction of the bankruptcy
court, it ultimately could prevent the liquidatiarf a distressed company that is
unable to reach a consensual resolution with iisnsnover their CBAS®

lll-considered proposed amendments that fail tcetako consideration the
other interests and constituents involved in a wrafpl reorganization case are
antithetical to the policy of rehabilitation andorganization of distressed
businesses. The adoption of the proposed amendntegéther with the enactment
of the Pension Protection Act of 2087, may preordain the failure of a
reorganization to the real prejudice and detrimehtall employees and other
stakeholders.

199 protecting Employees and Retirees in Business fBahties Act of 2007, H.R. 3652, 110th Cong.
(2007).

20 1 pelta Air Lines ALPA and Delta agreed to suspend the section Idrb8eeding in favor of
mandatory arbitration under the rules of the An@riérbitration Association. Just prior to the dagé for
the decision of the three arbitrators, ALPA andt®etached a consensual agreemente Delta Air Lines,
Inc.,, Ch. 11 Case No. 05-17923 (Bankr. S.D.N.Y. De&®. 2005) (finding consent order to enter into
settlement agreement subject to ratification bynmembers; if members failed to ratify agreempatties
agreed to submit section 1113 dispute to arbitngtio

21 pension Protection Act of 2006, Pub. L. No. 109;2B20 Stat. 780 (codified as amended in scattered
sections of 26 U.S.C. and 29 U.S.C.).



