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Introduction

Article 3 of the Act of Commercial Insolvency (the "Act") provides in pertinent part: "...The goal of a bankruptcy is
the sale of the debtor's business, its units of production or its assets and the distribution of the proceeds of the sale
the debtor's creditors.” Similarly, the legislative history indicates that "... the goal of a bankruptcy shall be, if the
debtor fails to negotiate an agreement with its creditors for the payment of their claims during the Reorganization
phase, to preserve the value of the debtor's business through an orderly liquidation so that the proceeds of such
liquidation are distributed in the order dictated between the debtor and its credifangtier, "[a]s with

reorganization cases, the goal of liquidation cases is to preserve the value of the debtor's business for distribution,
based on the respective rights of the different types of creditors and the debtor (who in Mexico retains somé rights).

The bankruptcy process must provide for the orderly liquidation of the debtor's assets, the correct valuation and
classification of the creditors' claims and the orderly distribution of the debtor's assets to creditors of the estate. Thi
requires considering the classification and priorities of claims dictated by the Act. The legislative history states that
the Act "...maintains, as the basis, the order and priorities established by the current Act, and adopts minimal chan
necessary to make the new provisions adequte.”

The purpose of this paper is to describe the priority scheme established in the Act and identify apparently
contradictory provisions in the Act, specifying the applicable sections.

Applicable Provisions
Chapter 11, entitled "Classification of Claims" of Title 7 of the Aagoverns the classification and priorities of claims
that must be followed for the general distribution of the debtor's assets upon the declaration of a business bankrupt
as follows:
1. Article 217
— The creditors will be ranked pursuant to the following degrees, depending on the nature of their credits:
I. Super—privileged creditors;
II. Creditors with a collateral;
Ill. Creditors with the lien of an involuntary lien; and
IV. Regular creditors.
2. Article 218
— Super—privileged creditors are those who will be paid first in the following order:
I. The Merchant's burial expenses, if the business reorganization judgment is issued after his death; ar

[I. Creditors for expenses incurred in connection with the illness that caused the Merchant's death, if th
business reorganization judgment is issued after his death.



3. Article 219

- Creditors with collateral, provided that such mortgage or pledge is validly created under the applicable Acts
("secured creditors"), are the following:

I. Mortgagees; and
Il. Pledgees.

The debts accrued to creditors with collateral will be repaid out of the proceeds of the collateral, but are subject to tl
creditors referred to in Article 217, Sections Ill and 1V, of the Act, and if there are competing creditors in the same
collateral in the order determined pursuant to the applicable Acts in connection with the registration date.

4. Article 220- Creditors with a lien are those who, according to the Commercial Code of the applicable Acts, have
lien or a retention right. Creditors with a lien will collect in the same terms as the creditors with a collateral or
depending on the date of their credits, if not subject to recordation, unless several of them have an interest on a
specific thing, in which case the distribution will be made pro rate without distinction as to dates, unless another Act
provides otherwise (lien creditors.

1. Article 221
— Any labor-related credits other than those mentioned in Article 224, Section |, and the tax liabilities
will be paid after the singularly privileged credits and the credits with a collateral have been repaid,
but before the credits with a lien.

If the tax liabilities are guaranteed with a collateral, the provisions of Article 219 of this Act shall
apply for the purposes of their payment, up to the amount of their collateral, and any balance shall b
paid in the terms of the first paragraph of this Article.

2. Article 222
— All other creditors not covered in Article 218-221 and 224 of the Act will collect on a pro rata basis
without distinction as to date¥

3. Article 223
— No payments shall be made to creditors if the creditors of prior ranking have not been paid, in the
terms of the preference established for the saine.

4. Article 224

— The following are credits against the Estate and shall be paid in the indicated order and before any of the credits 1
which Article 217 of this Act refers:

I. Those listed in Article 123, paragraph A, Section XXIII, of the Constitution and its regulating
provisions, taking into consideration the wages for the two years preceding the Merchant's business
reorganization declaration;

Il. Those assumed by the Merchant to manage the Estate, with the concifimoraceiver's
authorization or those assumed by the conciliator, if any;

Ill. Those assumed to attend to the regular expenses for the protection of the properties of the Estate, tt
repair, preservation and management;

IV. Those resulting from judicial or extrajudicial proceedings in benefit of the Estate; and

V. The Inspector's, conciliator's and receiver's fees and the expenses incurred by any of them, providec
that they were strictly necessary for their performance and are duly supported pursuant to the
provisions issued by the Institutg.

1. Article 225



— The privilege to which the preceding Article refers cannot be made good against creditors with a collateral or lien,
and only the following have a privilege:

I. The creditors for the items referred to in Article 24, paragraph A, Section XXIlII, of the Constitution
and its regulating provisions, taking into consideration the wages of the two years preceding the
Merchant's business reorganization declaration;

Il. The expenses incurred in connection with any litigation filed to defend or recover any properties
which were the subject of a secured claim or lien as described in Articles 219 and 220, respectively;
and;

ll. Such expenses as may be necessary for the repair, preservation and sale of {ie same.

1. Article 226
— If the total amount of administrative expenses (Art. 225, 8§ 1), exceeds the value of all of the assets
of the Estate, which are not subject to a secured claim or lien, the excess expenses will be distribute
among such secured and lien creditors according to the formula specified in Articlé 227.

2. Article 227
- In order to determine the amount that each creditor must contribute towards the administrative
expenses, the value of all of the assets of the Estate which are not subject to a secured claim will be
deducted from the total amount of administrative expenses. The resulting amount shall be multiplied
by the ratio that the value of the creditors' collateral has to the sum of the values of all of the assets «
the Estate, which are subject to a secured cifim.

3. Article 228

— When a general partnership is declared a debtor in bankruptcy, the general partners' creditors, whose claims prec
the formation of the general partnership, shall share with the creditors of the partnership, according to classification
and priority of their claims®

Creditors of the general partners whose claims arise after the formation of the debtor partnership will be satisfied fre
the surplus estate, if any, remaining after the partnership's debts have been satisfied according to the provisions of
Act.

Analysis
I. Principles

The legislative framework recognizes, among others, three governing principles: comprehensiveness, collectivity ar
equality.?

The comprehensiveness principle is intended to indicate that all of the debtor's assets are committed to the satisfac
of all of the creditors' claims; hence, the debtor's bankruptcy estate is deemed to be a unit that must be liquidated a
distributed among claimants.

The principle of collectivity provides that all the creditors of the estate become subject to a single bankruptcy
proceeding and, hence, its results, in which they participate with a common goal: to preserve the integrity of the
bankruptcy estate and receive a pro—rata distribution from the liquidation.

The principle of equality is intended to indicate that the administration of any bankruptcy case must follow the rule
that all creditors within a particular class, regardless of their status, must receive the same treatment as other credi
within the same class. The legislative history clarifies that "equality is not achieved by providing the same treatment
different classes of creditors, but rather recognizing the differences among the designated classes of claims and
interests and, above all, avoiding fraud and favoritism."

The three principles adopted under the Act are reflected in the process of distribution of the estate, to the extent the
all of the debtor's assets (comprehensiveness) are liquidated, to satisfy the claims of all the creditors of the estate



(collectivity), in the order and proportion corresponding to each classified claim or interest based on the nature of st
claim or interest (equality}* This last aspect, "satisfaction of classified claims in the order established based on the
nature of the claims" requires both establishing a priority scheme and marshaling the assets of the estate.

Il. Property of the Estate

Pursuant to the provisions of Article 2964 of the Federal Civil Cddghe debtor's assets must be used to satisfy its
liabilities, except certain exempted propeffiThe debtor's estate is comprised of all property not exempted and the
creditors hold what is commonly known as a "hypothetical unperfectedfien"the assets of the debtor's estate.

Article 4, Section V, of the Act contains a similar provision which states: "For the purposes of this Act, the debtor's
estate is comprised of all the debtor's assets and rights, with the exception of those expressly excluded under this £
against which Recognized Claimants and others with rights thereon, can enforce their ddihescontemplated
exceptions are set forth in Articles 169, Section II, and 179, respectively, which specify: "The order for relief shall: ..
. [d]irect the debtor, its administrators, managers and dependents to deliver to the trustee the possession and
administration of any property and rights comprising the estate, with the exception of exempted pfdpenteér,

"...[tlhe debtor shall retain and administer its exempfeabssets and rights2®

Thus, the general liabilities of the debtor are automatically protected by a hypothetical unperfected lien in the debto
assets. However, it is possible that by the mutual agreement of the parties to a contract some assets are already
covered by a mortgage or pledge, or other form of security interest in specific property, commonly known as a
"security interest.3% A valid security interest entitles its holder to preferential payment of its claims to the extent of
the value of the collateral, as in the case of a mortgage or deed &t tuatsecurity interest in personal propeify.

In addition, pursuant to certain express statutory protections, certain "privileged” claims are entitled to priority in
distribution over holders of hypothetical unperfected liéhghus, the priority scheme under the Act modifies the
principle of equality to benefit holders of privileged claims (e.g. wage, tax and administrative expense claims), whicl
are given priority over holders of general unsecured clafns.

Accordingly, notwithstanding that in principle the totality of the debtor's assets should be distributed equally to satisi
the totality of the debtor's financial obligations, the fact that the Act expressly recognizes or confers to specified
creditors based on the nature of their claims, priorities that must be honored, it is necessary to classify the claims
against the estate and define their priority in distribution.

lll. Allowance, Classification and Priority of Claims

The Act establishes a process for the classification of claims or inté?ast&ch does not include the claims or

interests of creditors who fail to file a claim or participate in the bankruptcy case. The classifications are based on tf
nature of such claims to facilitate the order or preference for their payment in relation to other members of the same
class and to other designated classes.

On the other hand, the priority of claiffss determined in relation first to (a) the various classes of creditor based on
their priority status (see discussions of Articles 217-226 above) to the extent to which their claims are recognized,
(b) among members of the same class of claims based on the date in which (i) a particular creditor's claim arose, ol
a legal formality required to give rise to a claim was satisfied.

In all cases it must be considered whether or not the assets which have been earmarked for distribution are subject
secured claim, lien or statutory privilege.

Pursuant to Articles 128, 130 and 132 of the Act, in addition to its allowability and amount, the priority in which
property is distributed among the creditors of the estate is determined by the court's order entered by the judge afte
she considers the definitive list of claims submitted by the conciliator and the documentary evidence annexed to the
list.

IV. Types of Claims



The Act identifies as creditors of the estate those creditors who must collect their claims out of the estate, according
their priority status>® For purposes of distribution, the Act distinguishes different types of creditors which may be
classified as: (1) the debtors' pre—petition creditors identified in Article23{2) the post—petition creditors of the

estate identified in Article 2243 which shall be paid in the order specified in Article 224, and ahead of the creditors
identified in Article 217; and (3) labor costs other than those specified in Article 224, Section |, and tax claims set
forth in Article 2214

V. Priority of Creditors of the Debtor

The pre—petition claims of the creditors of the debtor must be paid in the order set forth in ArtiéfeTALE,

Section | grants first priority to the burial and medical expenses of an individual debtor, recognizing the need of an
individual debtor experiencing a financial crisis to receive the necessary care and services in such terminal
circumstances? The Act does not place a dollar limit on the amount of these types of claims, but the author would
suggest that the bankruptcy judges should exercise their discretion and limit the allowed amount of these types of
claims to permit the recognition of other claims.

Claims on account of medical and burial expenses are granted general priority, inasmuch as the Act does not speci
that they must be paid from the liquidation of a particular asset. Therefore, these types of claims must be paid from
proceeds of the liquidation of unencumbered assets not subject to any lien claims such as labor or tax claims.
Nonetheless, if the unencumbered assets of the estate are insufficient to satisfy the first priority claims for medical ¢
burial expenses of the debtor, such claims may be paid from the proceeds of the liquidation of assets subject to the
claims of secured creditors or lien creditors pursuant to the provisions of Articles 217, 219, 220 and 223 of the Act,
which provide that junior claims shall not be paid unless and until claims entitled to a higher priority in distribution
are satisfied.

The Act does not specify the share to be contributed by the secured creditors and/or the lien creditors to satisfy the
first priority medical and burial expense claims. However, the formula stated in Article 227 should be applied. Thus,
for instance, the court could subtract the value of all the unencumbered assets of the estate from the total amount c
the medical and burial expense claims. The remaining deficiency shall then be multiplied by the amount that the val
of the particular secured creditor's lien represents in proportion to the value of all the encumbered assets of the est:

If there are insufficient funds to satisfy both the medical expense claims and the burial expense claims, then the latt
shall have priority over the medical expenses. If there are various claims filed for burial and medical expenses, ther
claims shall receive a pro-rata share of the available distribution pursuant to Articlé 218.

Section Il addresses secured creditors. This class of creditors includes only creditors holding a valid and enforceab
deed of trust, mortgage or lien on real estate ("creditos hipotecarios"), and creditors holding a valid and enforceable
security interest in personal property of the debtor (creditos de garantia predtiaria).

These creditors have secured status based on the nature of their claims, to the extent that when the obligation givir
rise to a claim arises it creates rights in rem in favor of the creditor with respect to a particular asset of the debtor or
collateral. This right against the res, rather than the person, guarantees the satisfaction of the creditor's secured cla
to the extent of the value of the res subject to the creditor's lien, and the priority of the secured creditor's claim with
respect to the collateral. If the amount of the creditor's allowed secured claim is greater than the value of the collate
the remaining deficiency will be treated as a general unsecured claim against the estate. Conversely, if the value of
collateral exceeds the amount of the secured creditor's allowed claim, after the claim is satisfied the remaining surp
becomes part of the unsecured creditors' pot.

If more than one creditor have liens on the same collateral, the priority of their respective claims will be determined
based on the date in which each lien was recoffed.

Section Ill addresses lien creditot§This class includes creditors protected by a lien recognized by statute (a lien) or
that have a right of retention under Mexico's Federal Commercial ¢fode.



A lien under the Commercial Code is effectively a statutory lien expressly fixed against property of the debtor,
whether voluntary or involuntary, to effect the payment of the debtor's obligation to a particular creditor with priority
over other non—privileged creditofs.

A right of retention enables the creditor in possession of a particular asset of the debtor to refuse to turn over the as
to the debtor until he satisfies the obligation. The right of retention does not imply that the creditor will retain the ass
in satisfaction of the creditor's claim, or to dispose of the asset and apply the proceeds to satisfy the obligation,
without court approval. Further, this right of retention does not survive the debtor's bankruptcy, but rather is
transformed into a lien with respect to the asset subject to the right of retention before the bankruptcy proceedings
commenced® Examples of lien claims include a broker's commission and expenses (Art. 306 of Comm. Code), a
seller's right to goods sold (Art. 386 of Comm. Code), and claims relating to commerce and navigation business
transacted with respect to ships and merchandise transported by ships (Arts. 80—-89 of Admiralty Act).

Unless otherwise provided by applicable Act, creditors holding liens with respect to the same asset will be paid out
the proceeds from the liquidation of the asset on a pro rata basis, without regards for the date in which each claim
arose. Notwithstanding this new priority and distribution scheme, Article 220 of the Act also provides an alternative
method to establish the priority of creditors holding a lien over the sameaddets, (a) if the creditors were

required to file evidence of their interest in the asset, their priority will be determined based on the date of recordatic
(b) otherwise, priority will be determined based on the date the obligation arose. It is possible that this second meth
for establishing the priority of liens is a holdover from the old Bankruptcy and Suspension of Payments Act regardin
the perfection and priority of security interests in personal property. The legislative history of Article 220 suggests
that the drafter inadvertently failed to modify the text of the statute to eliminate the old method contained in the
Bankruptcy and Suspension of Payments Act.

As with secured claims, if the amount of the creditor's allowed lien is greater than the value of the collateral, the
remaining deficiency will be treated as a general unsecured claim against the®sSteersely, if the value of the
collateral exceeds the amount of the creditor's allowed claim, after the claim is satisfied the remaining surplus
becomes part of the unsecured creditors' pot.

Section IV addresses general unsecured creditors. The Act identifies these creditors by a process of exclusion. Tht
creditors not included in any of the foregoing classes are unsecured crédlifbesallowed claims of unsecured
creditors will be paid out of the proceeds from unencumbered assets on a pro rata basis after satisfaction of any hic
priority claims.

VI. Creditors of the Estate

Article 224 of the Act provides that the claims of the creditors "of the estate" shall be paid before the claims of the
creditors "of the debtor"” in the following order:

First, as provided in the Federal Constitution, Title XXIIl, Section A, Article 123, wages and salaries, including
vacation and sick leave, earned during the two years preceding the order fat*rélieke claims shall be satisfied

from the proceeds of assets of the estate not subject to a secured clainEbHbevever, if such unencumbered

assets of the estate are insufficient to satisfy these labor claims, then and notwithstanding the priority scheme
discussed above, the Act provides that the shortfall shall be satisfied, pro rata, from the proceeds of assets subject
other creditors' security interests or liéhas set forth in Article 227 of the Act.

Second, administrative expenses incurred by the debtor with the approval of the conciliator, and by the conciliator c
trustee if one has been appointed will be paid out of the proceeds from assets or assets not subject to security inter
or lien on a pro rata bas&.

Third, the actual and necessary expenses of preserving the estate, including the expenses associated with preserv
disposing of property subject to an allowed secured claim orfien.



Fourth, any fee imposed by the court for the filing of a case, motions or proceedings and expenses assessed by the
court with respect to the handling of the case, other costs incurred for the benefit of the estate and litigation costs
incurred to defend or recover assets subject to an allowed secured®TEtv@ court and administrative costs will be

paid from unencumbered assets, while the costs of preserving or recovering property for the benefit of a secured
creditor will be paid out of the collaterat.

Fifth, the pre—petition fees and the actual and necessary costs incurred by the examiner, and the post—petition fees
actual and necessary costs incurred the conciliator and the trustee for services rendered to th@testate.
compensation of the officers of the estate and reimbursement of their costs will be paid from the proceeds of
unencumbered assets to the extent such assets are sufficient to satisfy these administratfZe claims.

VIl. Wage and Tax Claims under Article 221(1)

Article 221 of the Act identifies a third class of creditors, including (a) wage claimants that are different from the
wage claimants specified in Article 2241, and (b) unsecured tax claimants including any deficiency from a secured
tax claim. The Act provides that these claims will be paid after the payment of allowed "singularly” privileged claims
and allowed secured claims, but before lien claim&hsccordingly, the Act contemplates that these unsecured
priority claims will be paid ahead of all other unsecured claims including lien clairffnts.

VIIl. General Distribution Rules

Except as otherwise provided with respect to secured claims and liens, under the Act the claims against the estate
be satisfied before the claims against the debtor and the wage and tax claims specified in Arfle 221.

After the claims against the estate have been satisfied, the claims against the debtor shall be satisfied according to
their classification and priority. Further the holder of any claim or interest that is junior to other unsecured claims or
interests cannot receive payment on account of such junior &aim.

Claims allowed pursuant to Article 221(1) — labor and tax claims—will be paid after the (i) claims against the estate,
(ii) first priority claims, and (iii) secured claims are satisfied, but before [fns.
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