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INTRODUCTION

The U.S. capital markets are a rich resource nigtfon U.S. based enterprises,
but also for non-U.S. enterprises whose princigakets and operations are located
outside of the United States. The decision toeraspital from U.S. investors is a
relatively simple one. However, when circumstariags require a non-U.S. entity
("foreign debtor") to restructure its financial mations to U.S. investors, the
decisions become more difficult. Protecting a iigmedebtor's assets outside of the
United States, while at the same time restructuitsdiabilities in a manner that
will bind its U.S. investors, presents complex srbsrder insolvency issues that
too often result in multi-jurisdictional, lengthsisky and expensive bankruptcy and
litigation proceedings.

The success of these restructurings invariably miggpeapon the foreign debtor's
ability to enforce its restructuring in the Unit&lates because of, among other
things, (a) the presence of material assets irUtiged States, (b) the presence of
significant creditors in the United States, (c) theeign debtor's need to obtain the
cooperation and assistance of U.S. based partieznsummate the restructuring in
the most efficient manner (who might be hesitarihdy faced the risk of litigation
by disgruntled investors), and (d) the foreign debtdesire for legal finality so that
it may do business in the United States and/orsscte U.S. capital markets in the
future without the risk of being sued by U.S. irnees opposed to its restructuring.

Where a foreign debtor's restructuring is necessitarimarily by the debtor's
financial debt (e.g., debt owed to investors intdszurities and/or bank loans, as
opposed to debt arising from ordinary trade creditfinancial fraud), the most
efficient bankruptcy option may be to pursue an eeied consensual debt-
restructuring proceeding. The United States Bamtkyu Code ("Bankruptcy
Code"} specifically provides for this through a "prepagkd" reorganization

" The author is a member of the Financial RestriruGroup of Bingham McCutchen LLP. He has
represented debtors, official committees, creditajuirors and other parties in a variety of carpl
reorganizations. Before joining Bingham McCutcherPl lthe author was a member of teams that advised
Edelnor S.A. and Multicanal S.A. with respect toittmepackaged restructurings which are discussed i
this article. Further information regarding the bertcan be found at www.bingham.com, and he can be
contacted at kurt.mayr@bingham.com. The authorkhamd acknowledges his colleagues Evan Flaschen
and Kelly Koyama for their support and consultaiimconnection with this article.

111 U.S.C. 8§ 101-1532 (2006). This article focusg®n judicial/court-approved restructuring
alternatives for a foreign debtor. A foreign dehtwaty also address its financial restructuring nelkdsugh
various out-of-court alternatives, including, amatbers, refinancings of obligations with existiagnew
investors, exchange offers, tender offers and curssicitations with respect to debt securities] &arious
merger/acquisition strategieSee generallBUSINESSWORKOUTSMANUAL 88 26:1-15 (Donald Lee Rome,
Matthew W. Kavanaugh & Randye B. Soref eds., 2d28@5) (discussing complexities of crossborder
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proceeding ("U.S. prepack"), where the debtor rages a restructuring plan with

major financial creditors and obtains the requisdesents of such creditors before
commencement of a chapter 11 proceeding. In oabkese the debtor obtains a
high percentage of consents from impaired creditor$. prepacks can proceed
quickly to court confirmation of a restructuringaplin little more than one month.

Recognizing the U.S. prepack model's efficiency thternational Monetary
Fund ("IMF") and the United Nations Commission ariefnational Trade Law
("UNCITRAL") have adopted official positions encaging countries to
incorporate expedited reorganization proceduresragssential component of a
sound insolvency law regime. Heeding this advicéew countries have recently
adopted expedited bankruptcy procedures akin toUtig prepack. In addition,
other countries that have not yet adopted a "pftepaodel," nonetheless have
reorganization procedures that can be streamlinethdilitate rehabilitations of
troubled businesses. Where available, a foreidgritodemay be able to pursue a
consensual restructuring under such foreign inswmlyeregimes to achieve
efficiencies similar to a U.S. prepack and themeatessary, seek to have the effect
of such a "foreign prepack proceeding" enforcethenUnited States pursuant to an
ancillary case under the new chapter 15 of the Batky Code (which recently
replaced "ancillary proceedings” under former ggc804). A successful ancillary
case "recognizes"” the effects of the debtor's doreroceeding in the United States,
thereby binding U.S. investors who might not otheewbe subject to the
jurisdiction of the foreign insolvency proceeding.

This Article discusses these prepackaged restingtusptions available to
foreign debtors in need of U.S. enforcement ofrtihestructurings, and highlights
recent jurisprudential developments involving fgredebtor restructurings and the
changes brought about by the 2005 amendments tBahkruptcy Codé.Part |
discusses considerations relevant to a foreign odebability to implement a
restructuring of its financial debt through a UpBepack, including threshold issues

restructuring and considering practicalities of-ofitourt workouts under such circumstances)aA€rer11
THEORY AND PRACTICE: A GUIDE TO REORGANIZATION § 33.01 (James F. Queenan, Jr., Philip J. Hendel &
Ingrid M. Hillinger eds., 1994) (confronting inadedies of relying solely on laws of several coustiiie
solving multinational liquidations); Richard M. CieM. Natasha Labovitz & Jessica Basiestructuring
Bond Debt in the Global Marketplacén PLC CROSSBORDER RESTRUCTURING AND INSOLVENCY
HANDBOOK 33 (2004-05), available at http://media.gibsondunn.com/fstore/documents/pubs/
Restructuring_Bond_Debt.pdf (commenting upon bésefi out-of-court restructuring, which include lew
costs, ease in managing case, and less unfavomlbiicity). A discussion of these out-of-court
restructuring strategies is beyond the scope efAficle.

2 The United States Congress significantly amentiedBankruptcy Code pursuant to The Bankruptcy
Abuse Prevention and Consumer Protection Act ob2B@reinafter, the "2005 Bankruptcy Amendments"),
which went into effect on October 17, 20@eeBankruptcy Abuse Prevention and Consumer Protection
Act of 2005, Pub. L. No. 109-8, 119 Stat. 23 (cedifas amended in scattered sections of 11 U.SS€¢).
generally 2 COLLIER ON BANKRUPTCY § 1.02 [5] (Alan N. Resnick et al. eds., 15th eel. 2006)
[hereinafter ©LLIER (15th ed.)] (referring specifically to National auptcy Review Commission's report
as origin of 2005 amendments); IMMAM HOUSTON BROWN & LAWRENCE R. AHERN lll, 2005
BANKRUPTCY REFORM LEGISLATION WITH ANALYSIS 2d (2006) (addressing 2005 amendments to
Bankruptcy Code and detailing their effects on bptbcedural and substantive bankruptcy issues in
comparison to pre-amendment Code).
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of bankruptcy jurisdiction and abstention princgpteat a court could use to refuse
to exercise such jurisdiction over a foreign debtm well as an overview of the
U.S. prepack procedure and relevant U.S. secutdigs issues. Part Il discusses
ancillary cases and considerations relevant toreigo debtor's ability to obtain
enforcement and recognition of a consensual rdsiting of its financial debt
achieved in a foreign streamlined bankruptcy prdoege Part Ill briefly addresses
the possibility of implementing an expedited restuing through concurrent
proceedings in both the United States and the dslitome country.

I.  PLENARY PREPACKAGEDBANKRUPTCY PROCEEDINGSEXCLUSIVELY IN THE
UNITED STATES

A foreign debtor may avail itself of U.S. bankrupfarisdiction based upon the
presence ofle minimusproperty or a place where it conducts some (eviromn
business in the United States. Based upon thiglsinexus to the United States—
and assuming there is no basis for the bankruptoytdo abstain from exercising
jurisdiction—a foreign debtor may commence a plgnbankruptcy proceeding
under either the reorganization (chapter 11) odithedation provisions (chapter 7)
of the Bankruptcy Code. Chapter 11 offers foradgbtors the chance to reorganize
their affairs pursuant to a flexible and predictabburt-supervised process that may
be more attractive than the alternatives availaiplger the insolvency laws of the
foreign debtor's home jurisdiction. It may alséeofadvantages not available in an
ancillary case, such as an exemption from the WYeSurities laws and certain
powers to avoid prior transactions or subordindténtcs for the benefit of its
creditors. Most importantly for purposes of thigiéle, chapter 11 provides a well-
established procedure to implement a prepackagaptehl1l reorganization that
will bind the foreign debtor's U.S. creditors antthey stakeholders who may be
subject to the jurisdiction of the U.S. bankruptoyrt.

The following discusses the basic principles relate the exercise of such
bankruptcy jurisdiction and how it can be invokem @ccomplish an efficient
prepackaged restructuring of a foreign debtorarfaial debt.

A. Bankruptcy Jurisdiction

Before a bankruptcy case may be heard, the cowst have jurisdiction to hear
the case. The United States District Courts astedewith original and exclusive
jurisdiction over cases under chapters 7 and 1edlsas related civil proceedings
in such case$This jurisdiction extends to property of the delstestate wherever

% See28 U.S.C. § 1334 (2000) (providing district counth original and exclusive jurisdiction of all
cases under title 11); Hong Kong & Shanghai Bankdogp. v. Simonla re Simon), 153 F.3d 991, 996-97
(9th Cir. 1988) (construing Bankruptcy Code as hgwxtraterritorial effect with respect to certaictions
taken against bankruptcy estate and to enforceofatischarge); Lykes Bros. S.S. Co. v. Hanseaticildar
Serv., (n re Lykes Bros. S.S. Co.), 207 B.R. 282, 287 (BankDM=la. 1997) ("[Bankruptcy courts have]
exclusive and extraterritorial jurisdiction over .. bankruptcy estate[s]."). What is commonly reddrto as
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located and includes the power to hear all cases fileceustiapter 7 or 11 and to
make determinations regarding the proceedings ithemsith certain limited
exceptions.

The bankruptcy courts, which were created by Caswyyre 1984, hear all
bankruptcy cases, since all district courts havdermred the day-to-day
administration of chapter 7 and 11 cases and mii¢heotrial responsibility that
arises in such cases to the bankruptcy cSukithough the district courts have the
power to withdraw the reference of and to hear jpant or all of any bankruptcy
case or civil proceeding arising amy timeduring a bankruptcy casehey rarely
withdraw the reference and are ondguiredto do so in limited circumstancés.

If a foreign proceeding has not yet been commerarethe foreign debtor
desires to file concurrent plenary proceedings lotihe United States and abroad,
a foreign entity may, if certain conditions are m@mmence a plenary case under
chapter 7 (liquidation proceedings) or chapter fEbrganization proceedings) of

the "case" is the entire bankruptcy proceeding #uftidicates the whole financial relationship betwe
debtor and all of its creditors and other intetesitders. The term "proceeding” is a subset of theee-a
civil dispute that deals with particular legal issuand often involves the debtor and a specifieviddal
creditor. Each bankruptcy "case" may involve mapsoteedings.'SeeCaldor Corp. v. Ozer Groupn(re
Caldor Corp.), 303 F.3d 161, 168 (2d Cir. 2002)C{dse' is a term of art in the bankruptcy context
[meaning] an 'umbrella litigation often coveringnmerous actions that are related only by the debstetus
as a litigant." (citation omitted)); Berge v. Swék re Berge), 37 B.R. 705, 706 (Bankr. Wis. 1983) ("A
bankruptcy ‘case' commences with the filing of &tipe . . . and may include a number of adversary
proceedings . . . and 'contested matters' . .;.2."POLLIER (15th ed.),supra note 2,9 301.03 (noting
distinction between "case" and "proceeding" andindef latter as litigated matter arising during
administration of estate); 1aCLIER (15th ed.)supranote 2, 1 3.01 [3] (employing metaphor of "umbrklla
when referring to "case" under title 11 becausenitompasses all proceedings which follow filing of
bankruptcy petition). A chapter 11 case ends whendlosed under section 350(a) of the Bankrugoge.
Seell U.S.C. 8§ 350(a) (2006) (instructing court tosel@ase after estate has been fully administerkthen
trustee has been discharged).

4 11 U.S.C. § 541 (2006) (defining property of bamicy estate broadly).

° Exceptions to a bankruptcy court’s jurisdictiorclide personal injury claims and wrongful death
claims. 28 U.S.C. § 157 (2000) (instructing distgourt to order personal injury tort and wrongdigath
claims to be tried in district court).

® 28 U.S.C. § 151 (2000) (designating bankruptayrcas constituting units of district court).

7 See28 U.S.C. § 157(d) (2000) (permitting district asuto withdraw any proceeding referred under
section 157 for cause shown and in particular oistances)see alsal COLLIER (15th ed.)supranote 2, |
3.04 (discussing circumstances under which distdarts may employ discretion to withdraw refergnce

Such instances arise when "the court determied tesolution of the proceeding requires
consideration of both title 11 and other laws of tnited States regulating organizations or agtwit
affecting interstate commerce." 28 U.S.C. § 1572)00). District courts and bankruptcy courts hiwe
power, and indeed the duty, to determine their gurisdiction. James C. Hill & Thomas E. Bak&am
Federal Jurisdiction 32 BvoRryY L.J. 3, 6—7 (1983) (quoting Edgar v. Mite Corp.745.S. 624, 653 (1982))
("Before a federal court exercises any governmguualer, it has a duty to determine its own juritidic to
act."). Such jurisdictional determinations can be madeeeitipon the court's own motion or upon the timely
motion of a party. 28 U.S.C. § 157(d) (2000) (giregntdistrict court power to withdraw any case or
proceeding referred under section 157 on its owtianar that of any party). Such motion, eitherthg
court or by a party, must be made with causde.(requiring "cause shown" before district court may
withdraw upon motion).
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the Bankruptcy CodeSuch a case may be commenced either voluntariljhey
foreign entity itsef® or involuntarily by the entity's creditors or faye
representative’

To qualify for relief under chapter 11, a debtorsinmeet the criteria set forth
in section 109(a) of the Bankruptcy Code, which mearates the eligibility
requirements of a "debtor" under the Bankruptcy €€ddection 109(a) provides,

® Courts have rejected the argument that sectignad@he Bankruptcy Code somehow implies a duty

that foreign debtors must avail themselves of thekbuptcy laws in their home country before thep ca
commence plenary bankruptcy proceedings in theedriitatesSeeln re Aerovias Nacionales de Colombia
S.A. Avianca, 303 B.R. 1, 14-15 (Bankr. S.D.N.Y.02p (rejecting argument under section 304 that
Colombian company's chapter 11 proceeding shoulddibmissed because debtor did not commence
bankruptcy proceedings in Colombia); Tim LystBecentDecisions: Aerovias Nacionales de Colombia
S.A. Avianca andAvianca, Inc., 17 N.YINT'L L. Rev. 211, 215 (2004) (arguing section 304 does not
necessarily require debtor to file proceeding detof United States first). Chapter 15 is an indelpat
alternative for relief from a plenary proceedin§ee 11 U.S.C. § 1511 (2006) (providing foreign
representative may, upon recognition, commencertaity or involuntary chapter 11 or 7 case); Evetyn
Biery, Jason L. Boland & John D. CornweM,Look at Transnational Insolvencies and Chapterof$he
Bankruptcy Abuse Prevention and Consumer Protecfioh of 2005 47 B.C.L. Rev. 23, 56 (2005)
("[U]pon recognition, a foreign representative n@mmence an involuntary case under section 303 or a
voluntary case under section 301 or 302 if theifprgoroceeding is a foreign main proceeding.");l&gs
Salafia, CommentCross-Border Insolvency Law in the United Stated Hs Application to Multinational
Corporate Groups21 GONN. J. INT'L L. 297, 320 (2006) (recognizing chapter 15 supplaséoreign
proceedings but also allows for commencement afgulecase).

® 11 U.S.C. § 301(a) (2006) ("A voluntary case uralehapter of this title is commenced by the djlin
with the bankruptcy court of a petition under suttapter by an entity that may be a debtor undeh suc
chapter.").See generallfgvans v. Hancock, Rothert & Bunshofih (e Evans), 177 B.R. 193, 195 (Bankr.
S.D.N.Y. 1995) (recognizing foreign entity couldvbafiled voluntary petition under section 301); re
Alpern, 191 B.R. 107, 109 (N.D. Ill. 1995) (acknedbing section 301 is relevant section for voluntar
petition for bankruptcy).

1 11 U.S.C. § 303 (2006) ("An involuntary case mi@ycommenced only under chapter 7 or 11 of this
title, and only against a person . . . that mayabdebtor under the chapter under which such case is
commenced."). A creditor-initiated involuntary fif must be made by three or more qualifying creslito
holding an aggregate of claims that must be at i&52,300.00 of unsecured delt. If the debtor has fewer
than twelve eligible creditors, however, an invaarg filing can be made by as few as one qualifying
creditor, although that creditor must still meeé tminimum amount threshol&eell U.S.C. § 303(b)
(2006) (declaring involuntary case commenced agaielstor depends on number of holders and aggregate
amounts). A "qualifying creditor" is not definedthmugh sectiorB03(b) provides that the only entities that
can commence an involuntary case are those hotlmgs (or an indenture trustee representing theehs
of such claims) that (i) are not contingent asiability and (ii) are not subject to a bona fidesmlite.Id.
Upon "recognition" of a foreign proceeding in a jgteat 15 case, the foreign representative has theptm
initiate a voluntary or an involuntary chapter Eke regarding the foreign debtor. 11 U.S.C. § 12006).
Section 303(h) provides that a court will orderigklagainst the debtor if the petition is not tignel
controverted (the time limit is fixed by the Rule§ Bankruptcy Procedure) and only if the debtor is
generally unable to pay its debts as they maturd,acustodian was appointed during the 120-dexyopl
preceding the filing of the petition. 11 U.S.C. 838h) (2006);see2 CoLLIER (15th ed.)supranote 2, |
303.14[1][b] (enumerating—as well as citing casdscWw support—considerations contemplated by courts
when deciding whetherp foreign debtor is generally presumed not to bgmmnits debts as they become
due when a foreign proceeding regarding such ddiatebeen recognized in a chapter 15 case. 11 \8S.C
1531 (2006); 8 OLLIER (15th ed.)supranote 2, 1 1531.01 (describing rebuttable presumpifodebtor's
insolvency under § 303); Salafsypranote 9, at 323 (noting presumption only applieBt@luntary cases
under the Bankruptcy Code).

12 Seell U.S.C. § 109(a) (2006). Section 109 is "a dileligibility only. It means even though the court
has jurisdiction over the subject matter . . . aadr the person by the fact that the case is valynt. . the
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in relevant part, that "only a person thasidesor has adomicile a place of
businessor propertyin the United States . . . may be a debtor unkiertitle."
"Person” is defined in the Bankruptcy Code to idelu(i) individuals, (ii)
partnerships, and (iii) corporations, but in mostiations, not a governmental
unit’* A debtor voluntarily seeking relief under the Bamicy Code bears the
burden of proving eligibility. The eligibility ragrements examine the potential
debtor's circumstances as of the date the bankrpetition is filed™

Thus, a foreign debtor with substantially all af #ssets and operations outside
of the United States may qualify as an eligibleptea7 or chapter 11 debtor if it
has some property or a place of business in theetrfistates. Each of these
potential bases for eligibility is considered befSw

provisions of the Bankruptcy Code do not applyhattperson.” Bank of Am., N.T. & S.A. v. World of
English, N.V., 23 B.R. 1015, 1020 (N.D. Ga. 1982)CoLLIER (15th ed.),supranote 2, § 109.01[2]
("Section 109 is not characterized in terms of weaunjurisdiction by the statute itself, and iclsar that it
is not jurisdictional. Section 109 is a rule govegreligibility for relief.").

% 11 U.S.C. § 109(a) (2006) (emphasis added). Auitly, section 109(b¢xcludescertain entities that
would otherwise satisfy section 109(a) from beitigille as a debtor. 11 U.S.C. § 109(b) (2006). For
example, section 109(b) rendeirgter alia, foreign insurance companies, banks, savings haokgperative
banks, savings and loan associations, building laad associations, homestead associations or credit
unions, engaged in such business the United States ineligible for chapter 1lliefelld. Railroads are
excluded from chapter 7 relief, but may be debtmder chapter 11d.; see In reEureka S. R.R., 177 B.R.
323, 324 (Bankr. N.D. Cal. 1995) (granting convemsdf debtor's chapter 11 case to chapter 7 casaibe
debtor was no longer a railroad); DICIER (15th ed.)supranote 2, § 109.05[3] ("Although excluded from
chapter 7 relief, a railroad may be a debtor urdepter 11."). Moreover, stockbrokers and commodity
brokers do not qualify for chapter 11 relief, alilgh they may be liquidated under chapter 7. 11QJ.§.
109(d) (2006);seeToibb v. Radloff, 501 U.S. 157, 161 (1991) (atttibg exclusion of chapter 11 relief
from stockbrokers and commodity brokers to Congregsnt to "restrict recourse to the avenues of
bankruptcy relief"); Walter A. EffrossGrammarians at the Gate: The Rehnquist Court's Ergl "Plain
Meaning" Approach to Bankruptcy Jurispruden28 SETONHALL L. REV. 1636, 1670 (1993) (recognizing
Bankruptcy Code prevents stockbrokers and commduitkers from qualifying as debtors under chapter
11). In certain instances, an independent classifin or determination by the bankruptcy court Wwdlve to
be made to determine whether a debtor falls with@se exclusionSee, e.gSelcke v. Medcare HMO, 147
B.R. 895, 899 (N.D. Ill. 1992) (deciding section98) should be construed narrowly to determine that
"does not by its terms exclude HMOs").

14 11 U.S.C. § 101(41) (2006) (indicating which Bes qualify as "persons" under Bankruptcy Code and
which do not); 2 ©LLIER (15th ed.)supranote 2, 1 101.41 (proposing governmental units vescuded
"to avoid problems that might result if a municipawere incorporated, and thus legally a corporatas
well as a governmental unit").

5 Seeln re Global Ocean Carriers Ltd., 251 B.R. 31, 37 (BaBkrDel. 2000) ("The test for eligibility is
as of the date the bankruptcy petition is filedlt);re Axona Int'l Credit & Commerce Ltd., 88 B.R. 597,
614-15 (Bankr. S.D.N.Y 1988pff'd, 115 B.R. 442 (Bankr. S.D.N.Y. 1990) (holding debsatisfied
eligibility requirements "by the presence of [detslobank account, as well as other property iststen the
United States at the time the [section] 304(b)@jition was filed");see alsoll U.S.C. § 109(e) (2006)
(requiring individual to satisfy eligibility requements "on the date of the filing of the petitido'be debtor
under chapter 13). When a group of affiliated etifile for bankruptcy, the parent and each sudsidand
affiliate must independently satisfy section 108ligibility requirementsSeell U.S.C. § 109(a) (2006)
(specifying singular "person" must satisfy requiests to be debtor)n re Global Ocean251 B.R. at 37
(explaining parent and subsidiary must each megibaity requirements (citingBank of Am 23 B.R. at
1019-21)).

6 A debtor may commence a chapter 11 case in Stdoticourt for the district where, during the 180
days immediately preceding such commencement ofdke (or a longer period of such 180 days than any
other district), the debtor (i) was domiciled (iretcase of a corporation, domicile is generallyl tielbe its
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1. "Place of Business" in the United States

To qualify as having a "place of business in thatéth States," the potential
debtor must maintain physicallocation in the United States where the debtor
conducts businesd Generally, the mere fact of having some busineské United
States or being present in the United States wddi@g business in the United
States will not satisfy section 16®However, the United States location need not
be the debtor's principal place of busin€sad compliance with applicable state or
federal laws regulating business entities, sucfhiliag tax returns, registering to do
business in a particular state, or applying andaiabtg business or operating

state of incorporation, which will not be relevamthe case of a foreign debtor), (ii) maintainesidence,
(i) maintained its principal place of businesstlie United States, or (iv) maintained its printigssets in
the United StatesSee28 U.S.C. § 1408 (2000) (providing venue provisifmscases under title 11). The
reference to "principal" place of business or assefiers only to the principal location of businessassets
of that portion of the debtor's business or agbetisare maintained within the United States, peesive of
any place of business or location of assets that#btor may maintain outside of the United Stefe=,
e.g, Commonwealth of Puerto Rico v. Commonwealth Oilie§ Co. (n re Commonwealth Oil Refining
Co.), 596 F.2d 1239, 1246 (5th Cir. 1979) (conelgdTexas was company's principal place of business
even though much of manufacturing and sales weRugrto Rico)in re Paper I. Partners, L.P., 283 B.R.
661, 672 (Bankr. S.D.N.Y. 2002) (explaining parsigp needs only place of business in United States
qualify as debtor under section 10Bj;re Brierley, 145 B.R. 151, 161 (Bankr. S.D.N.Y. 1992yncluding
English corporation had place of business in Un8tates because, among other reasons, it hiredigerd
in New York to act on behalf of joint administregprAdditionally, a debtor may (but is not requitedl file

a chapter 11 case in the district in which onenfore) of its affiliates already (or concurrenthgsha title 11
case pendingSeeHaas v. Gerstel, 134 F.2d 803, 804 (5th Cir. 19d8)ermining debtor could file chapter
11 in either the district where she was domicilethe district where pending bankruptcy petitiorsviiied
against her affiliate).

7 Seeln re Paper | Partners283 B.R. at 673 (stating under section 109, tewriirement is for place
of businessrather thardoing busines . . . .");In re Head, 223 B.R. 648, 651-52 (Bankr. W.D.N.Y. 1998)
(finding sufficiency in "doing business" for purgass of fulfilling requirements of section 109 both
improperly interprets statute as well as declimefoiow Congressional intent, believing it shouéther be
equated with property ownership); re Brierley, 145 B.R. at 161 (concluding English corporatiaal Iplace
of business in United States where its New Yorkoaotant performed accounting services for the
corporation).

% See In re Paper | Partner&83 B.R. at 73 (stating debtor must have pladeusfness in United States
and not just perform business in United Staties)e Global Ocean251 B.R. at 37 ("Having some business
in the United States (and even being physicallysgme in the United States for 30% of the year) is
insufficient to constitute having a place of busgé the United States.'n re Head 223 B.R. at 651-52
("No amount of doing business in the United Statds of itself, provide a basis for eligibility wder
[section] 109."). However, in a recent unreportegtision regarding the section 109 eligibility of a
Bermudan company with all of its assets and opmmatiocated in Estonia, the court held that thacglof
business" requirement was satisfied based upofatitehat the foreign debtor had negotiated cotgrac
the United StatesSeeTranscript of Hearing at 181n re Galvex Captial, LLC, (No. 06-10082) (Bankr.
S.D.N.Y. March 1, 2006) (concluding debtors had @lat business in United States through, among other
things, performing contract-formation functiondtieir New York office).

% Seeln re Paper | Partners283 B.R. at 672 (“The Court does not need tod#ecind does not decide,
whether the [debtor'grincipal place of business is in the United States, becdiasés not what section 109
requires.");In re Brierley, 145 B.R. at 158-62 (holding foreign debtor hat&¢p of business” by virtue of
accountant's continuous presence and employmensaipstantial activities conducted in New York by
foreign debtor, "notwithstanding that its premisa®e contained within the larger premises of [the
accountant's firm]").
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licenses for the place of business, is not necgdeapurposes of section 169At
least one case has indicated that the debtor itgell not conduct business at the
location in the United States, so long as busimessnducted there on the debtor's
behalf? It should be noted, however, that at least onetdms suggested, in dicta,
that the "place of business" should involve "suliste business” and not merely
"administrative" matter&’

2. "Property" in the United States

Even without a place of business in the United €staf foreign entity may
nonetheless qualify as a "debtor" by virtue of avgnproperty located in the United
States” The following, either on their own or in conjuraii with other things,
have been found to satisfy section 109's "propentiféria: (i) bank accountd,(ii)

% see In reSpanish Cay Co., 161 B.R. 715, 721 (Bankr. S.B. F993) (concluding debtor had place of
business in Florida even though debtor did ndfilé)tax returns, (ii) register to do business Iorfda, and
(iii) register for appropriate business licenseifsiFlorida offices)in re Brierley, 145 B.R. at 161 (granting
New York jurisdiction over debtor incorporated ingtand).

% See In reCarnera, 6 F. Supp. 267, 268—69 (S.D.N.Y. 1933)d{hg foreign debtor had place of
business in United States because debtor's mamegetained files, negotiated contracts and paidéra in
New York hotel);see alsoN.Y. Credit Men's Adjustment Bureau, Inc. v. C.ICorp. (n re Mimshell
Fabrics, Ltd.), 491 F.2d 21, 23 (2d Cir. 1974) dfitg debtor had second place of business at another
company office even though there was no indicadielotor was ever physically present at that office).

2 In re Paper | Partners238 B.R. at 673—74 (finding alleged debtors hadeof business in New York
from which it conducted substantive, not just adstrative, business).

% 11 U.S.C. 109(a) (2006) (stating debtor possgssioperty in United States qualifies for bankryptc
under title 11);seeGMAM Inv. Funds Trust v. Globo Communicacoes e Rgrdicoes S.A.I re Globo
Communicacoes E Participacoes S.A.), 317 B.R. Z8) (Bankr. S.D.N.Y. 2004) ("For a foreign
corporation to qualify under Section 109, courtyenaequired only nominal amounts of property to be
located in the United States, and have noted ligaietis 'virtually no formal barrier' to having &dl courts
adjudicate foreing debtors bankruptcy proceedingsElin K. Healy, Note,All's Fair in Love and
Bankruptcy? Analysis of the Property RequirementSection 109 Eligibility and its Effect on Foreign
Debtors Filing in U.S. Bankruptcy Cousts2 AM. BANKR. INST. L. REv. 535, 535-36 (2004) ("The plain
language of section 109 permits a debtor—with nméyocontacts or business in the United States—to
utilize the Bankruptcy Code to protect assets ctajentracts, or avoid preferential transfers,cenglas the
debtor owns 'property' in the United StatesThe "property" basis for U.S. bankruptcy jurisdictihas long
historical roots, including under section 2(a)(f)ttee former Bankruptcy Act, which permitted filiady
persons "who do not have their principal place usibess, reside, or have their domicile within théted
States, but have property within their jurisdictjonthe U.S.]." 11 U.S.C. § 11 (1976) (currentsien at 11
U.S.C. § 109(a) (2006)); 2dLLIER (15th ed.)supranote 2, T 109.LH ("Section 109, as originally erdct
in 1978, was based in part on Section 2a(1) offdhmer Bankruptcy Act.")see also In réNeidecker, 82
F.2d 263, 264 (2d Cir. 1936) (explaining jurisdictigranted to bankruptcy courts under section 2mfier
Bankruptcy Act);In re Berthoud, 231 F. 529, 532 (S.D.N.Y. 1916) (holdingsidence or domicile or the
locus of the principal place of business is immiatdf there is property within the United Statasider
section 2 of former Bankruptcy Act).

% see In reYukos Oil Co., 321 B.R. 396, 406—07 (Bankr. S.BxT2005) (upholding eligibility under
section 109 where corporate debtor maintained dispasbank within United Stated)) re Global Ocean
Carriers Ltd., 251 B.R. 31, 38-39 (Bankr. D. D&d0Q) (finding bank accounts within United States to
constitute "property" within meaning of section 10@&gardless of how much money was actually imthe
on the petition date")n re Spanish Cayl61 B.R. at 722 (acknowledging United States bacdounts as
"property" under section 109); Bank of Am., N.T.S8A. v. World of English, N.V., 23 B.R. 1015, 1023~
(N.D. Ga. 1982) (concluding bank accounts in Catifa constitute "property" under section 109).
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originals of the debtors' books and records, where the deltald not expect the
return of the documents to another couRtr{iii) the unearned portion of retainers
paid to the debtor's bankruptcy counsel that weslel In escrow in the United
States by the debtor's bankruptcy couf$eliv) marketing and advertising
materials>’ (vi) equipment® and (vii) accounts receivable owed to the foreign
debtor by a party that is located in the Unitede&

Bank accounts are the most common form of propeigd upon to establish
eligibility as a debtor. Bank accounts are deemoede located at the situs of the
bank, and bankruptcy courts have been willing terain chapter 11 cases brought
by foreign debtors where the only nexus to the éthBtates is a clearing account or
bank account® The amount in the account is generally irrelevhatause the
language of section 109 on its face does not impaseninimum value

% gee In re Paper | Partner283 B.R. at 674 ("[O]riginal business documemts groperty of the estate
for the purposes of section 109.Ty re Global Ocean251 B.R. at 37-38 (findingopiesof debtor's
business documents, books and records, of whictoddld not expect return of, not to qualify asdperty
of the Debtors for purposes of establishing ellgibto file bankruptcy in the United States¥ge alsdarc
Solomon, Foreign Companies and Affiliates under § 109: Thendits and Risks of "Manufactured"
Eligibility, AM. BANKR. INST. J., Sept. 2004, at 26 (suggesting locating originaliness documents of
foreign affiliates with U.S. parent company willfili "property" requirement of section 109).

% See In re Global Ocea51 B.R. at 39 (classifying debtors' interesedcrow funds which were paid
to counsel on behalf of all debtors as "propertyder section 109%kee alsdHealy,supranote 23, at 545-46
("[A] retainer for U.S. attorneys with some balameenaining has been held to be property of theatdbt
the purposes of eligibility [under section 109(a)]. ."); Solomongsupranote 25, at 58 ("[Clourts have
found that the unused retainer paid to bankruptensel in anticipation of filing for bankruptcy csiitutes
sufficient property to meet the criteria under fseg 109.").

%’ See In re Spanish Cag61 B.R. at 721-22 (concluding section 109(ajsfati where debtor owns
marketing and advertising materials, as well aspegent on houseboat and bank account, located itetUn
States);see alsoHealy, supra note 23, at 545-46 & n.60 (including advertisingl anarketing materials
within "certain classes of documents [that] haverbeonsidered property sufficient to gain accesth¢o
Code" (citingln re Spanish Cayl61 B.R. at 721-22)).

% See In re Spanish Cag61 B.R. at 721-22 (including equipment as "prgpewithin meaning of
section 109).But see In re Global Ocea251 B.R. at 37-38 (refusing to treat foreign débtmarine
vessels as "property" because merely having usete saf such vessels to visit United States ports is
insufficient under section 109).

% See In reworld of English, N.V., 16 B.R. 817, 819 (N.D. G&82) (concluding since account debtors
of alleged debtors are located in United Statdss 3f these accounts is in United States and fibrere
constitute "property in the United States" undetise 109);see alsolranscript of Hearing at 1808 re
Galvex Captial, LLC, (No. 06-10082) (Bankr. S.D.NMarch 1, 2006) (concluding "property" requirement
of section 109 satisfied based upon potential daagainst former director who resided in Unitede3gp
David Costa Levenson, LLM ThesiBroposal for Reform of Choice of Avoidance Lawha Context of
International Bankruptcies from a U.S. Perspecti¥®@ Av. BANKR. INST. L. REV. 291, 316-17 (2002)
(noting in one case, "property recoverable und&. @voidance provisions (sections 547, 548) qedlifis
property under section 109(a).").

%0 see In reYukos Oil Co., 321 B.R. 396, 406—07 (Bankr. S.BxT2005) (upholding jurisdiction under
section 109 based solely upon debtor's intereits iwholly-owned subsidiary's bank accousge also In re
Cenargo Int'l, PLC, 294 B.R. 571, 603 (Bankr. S.[.N2003) (acknowledging debtor is eligible for per
11 relief because he had bank account and stoddsited States); Bank of Am., N.T. & S.A. v. Wordd
English, N.V., 23 B.R. 1015, 1023 (Bankr. N.D. A#82) (concluding bank account located in United
States satisfied property requirement to declankrogtcy under section 109).
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requirement! Therefore, courts generally do not examine thentitya(or monetary
value) of the debtor's property in the United Statéhen determining eligibility
under section 10%. However, a mere claim or expectation to propeetg.( the
excess distribution, if any, of a trust fund) gexlgrdoes not constitute "property in
the United States" for purposes of section 109abse such a claim or expectation
is a mere contingency and not an actual propetéyast:®

Although it has not been the specific holding of agported decision regarding
the extent of a potential debtor's "property" withihe United States necessary to
satisfy section 109, courts have suggested thabtodcannot open a bank account
or place property in the United States solely tmuafiacture bankruptcy jurisdiction,
and that "attention must be paid to the circumstanmder which the property has

%1 See In re Global Ocea251 B.R. at 39 (“[W]e conclude that the bank ants constitute property in
the United States for purposes of eligibility undection 109 of the Bankruptcy Code, regardlessosf
much money was actually in them on the petitioredjtin re McTague, 198 B.R. 428, 431-32 (Bankr.
W.D.NY. 1996) (finding $194 in bank account quasfidebtor under section 109 to file chapter 7 ¢ase)
Solomon,supranote 25, at 26 (stating there is no minimum vakguirement to satisfy the ownership of
property provision under section 109).

%2 See In re Yuko$21 B.R. at 406-07 (indicating several courtsehiagld nominal amounts of property
situated in United States sufficient to qualifydign corporation as debtor under section 109(a)JAGI
Inv. Funds Trust v. Globo Communicacoes e Partiwpa S.A. I re Globo Communicacoes E
Participacoes S.A.), 317 B.R. 235, 249 (Bankr. 8.¥. 2004) (noting courts have required only norhina
amounts of property to be situated in United St&ie$oreign corporation to qualify as debtor undection
109);1In re Aerovias Nacionales de Colombia S.A. Avianca, BA3. 1, 8-9 (Bankr. S.D.N.Y. 2003) (noting
courts have "construed the 'property' requiremetit mespect to foreign corporations and individualsd]
have found the eligibility requirement satisfied éyen a minimal amount of property located in threted
States.")jn re Iglesias, 226 B.R. 721, 722-23 (Bankr. S.D. F&28) (finding $522.00 in bank account is
"property" under section 109 sufficient to estdbldigibility as debtor)in re McTague 198 B.R. at 432
(finding section 109 "seems to have such a plaianimg as to leave the Court no discretion to canrsid
whether it was the intent of Congress to permitesome to obtain a bankruptcy discharge solely orbésis
of having a dollar, a dime or a peppercorn locatedhe United States."); Allan L. GroppeGurrent
Developments in International Insolvency Law: AtddiStates Perspectivé5 J.BANKR. L. & PRAC. 145,
169 (2006) ("[E]ven a miniscule amount of U.S. pndp may be sufficient to sustain jurisdiction fretU.S.
courts under [section] 109 of the Bankruptcy Code ."). But seeln re Kava Bowl, 41 B.R. 244, 246-47
(Bankr. D. Haw. 1984) (finding section 109 not métere putative debtor kept accounting records, some
cash in bank accounts, and collection of some adtsoeceivable in Hawaii). However, the quantum of
property of the foreign debtor in the United Statésbe a significant factor relevant to whethecaurt will
abstain from exercising jurisdiction even wheretisec109 has been satisfieBeeln re Bd. of Dirs. of
Multicanal S.A., 314 B.R. 486, 523 (Bankr. S.D.N2004) (dismissing involuntary petition under sestio
305 abstention power where foreign debtor had @&8Ip00 in bank accounts in the United States and
therefore United States reorganization was likddjectively futile).But seeGlobo Comunicacoe817 B.R.
at 254 ("These considerations, however, shouldogahemselves prevent a federal court from exergisi
the full measure of authority granted to it by @enstitution and by Congress to enforce federakhgicy
law."). For a further discussion of abstention, akseinfra Part I.B.1.

% See In rePaper | Partners, L.P., 283 B.R. 661, 674 (Bagkp.N.Y. 2002) ("[P]roperty in the United
States must be real and cannot be 'some type aifteear inchoate claim against property in the Uhite
States' . . . ." (quotintn re Head, 223 B.R. 648, 652 (Bankr. W.D.N.Y. 199838e also In re Head223
B.R. at 652 (claim to trust fund is located whereslaimant resides, "not where the trust fund resjeéven
if the claims may only bassertedn the place where the trust fund reside8Ut see In re Yukp821 B.R.
at 407 (finding debtor's beneficial interest indsrpurportedly transferred to account of affiliatel held on
debtor's behalf to be "property in the United State support bankruptcy jurisdiction).
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arrived [in the United States] or left [the Unit&tates].?* Aside from these
statements, however, there is no formal barriea foreign entity commencing a
case under chapter 11 if it he@meproperty in the United Statés.

Finally, it bears noting that a foreign entity riidj for relief under the Bankruptcy
Code is not forced to wait until it is insolventftwe filing under chapter 11.
Although not specifically addressed by section X09pluntary chapter 11 debtor is
not required to be insolvent to be eligible forieef® However, many courts will

3 In re McTague 198 B.R. at 432see In re Head223 B.R. at 652 ("To make the record clear, éfsth
Debtors were to continue to assert eligibility bytue of having acquired U.S. mailing addresses and
opening small bank accounts in the U.S., thenGligrt would directly hold that one cannot so maaotufee
eligibility . . . ."); Bank of Am 23 B.R. at 1023 (finding since "there [was] midence that the bank account
was transferred from Japan to California merelyreate jurisdiction for a future bankruptcy prodegd
involving debtors" debtors satisfied eligibilityq@irements of section 109). In tiveikoscase, the court did
not address the issue of "manufactured” jurisdictioconnection with its conclusion that bank actsun
the United States satisfied section 109 jurisdictibut in abstaining from exercising such jurisidict
pursuant to section 1112(b) of the Bankruptcy Cédiscussed more fullynfra Part 1.B.2), the court
specifically cited (as a reason to dismiss the hgstky) the fact that such bank account was estaddi in
the United States less than one week before thialgatey filing and that it was primarily establightor the
purpose of creating bankruptcy jurisdictidm.re Yukos321 B.R. at 410-11 (analyzing cause for dismjssal

% See2 COLLIER (15th ed.)supranote 2, 1 109.02[3] (discussing various types opprty recognized
by bankruptcy courts)in re Globo Comunicacoes317 B.R. at 249 (stating there is "virtually rarrhal
barrier" for foreign debtors to file bankruptcy lasg as they have some property in United States).
addition to subject matter jurisdiction discusséxmbwe, a court must have personal jurisdiction abher
debtor to hear its case, which requires proof (giroper service of process has been effectetiairthe
debtor waives any defects in services; (ii) thetolebas engaged in conduct establishing minimuntacis
with the United States; and (iii) the exercise wigdiction over the debtor is fair and reasonaBkxelint'l
Shoe Co. v. Washington, 326 U.S. 310, 316-21 (1@&nblishing personal jurisdiction under due pssc
of U.S. Constitution). Generally, personal jurigiin is only an issue in an involuntary bankruptcy
proceeding.See Globo Comnicacge817 B.R. at 252 (indicating when bankruptcy cdarnot able to
exercise personal jurisdiction over debtor in invdéry bankruptcy case, it may exercise in rensgliction
only over debtor's assets within court's jurisdic}i In a voluntary case, the debtor consents & th
bankruptcy court's personal jurisdictid®eeEstrada v. Ahrens, 296 F.2d 690, 694 (5th Cir. 1J9gT]he
act of the plaintiffs in bringing suit automatigakstablishes consent to jurisdiction."); Am. Exp@roup
Int'l Services, Inc. v. Zueblinr{ re Am. Export Group Int'l Services, Inc.), 167 B.R.13313 (Bankr. D.C.
1994) ("A party who files a complaint is viewed having submitted to personal jurisdiction in that
forum."). Moreover, the jurisdictional requirements of a "caseontroversy" under article Il of the U.S.
Constitution similarly apply to bankruptcy procesgh even where section 109 is satisfisdeWolff v.
Cash 4 Titles, 351 F.3d 1348, 1353 (11th Cir. 2q68pting Steel Co. v. Citizens for a Better Enmireent,
523 U.S. 83, 102-04 (1998)) (explaining satisfyaunstitutional requirements of standing containeeh
requirements including injury in fact which is coet® and actual or imminent harm, causation wittyfa
traceable connection, and redressibility with filkebd relief for alleged injury)tn re Yukos 321 B.R. at
406 (citing Skelly Oil Co. v. Phillips Petroleum C839 U.S. 667 (1950)) (requiring entity commegcin
bankruptcy petition to have standing to sue)re McCartney, 336 B.R. 588, 592 (Bankr. M.D. Ga. 2006)
(dismissing movant's motion because movant coulgimow he sustained actual or imminent harm).

% See2 CoLLIER (15th ed.)supranote 2, 1 109.03[2] (remarking legislative attemiptsset minimum
debt requirement were unsuccessful because it wamilthnecessary burden on debtorsd; also In réBeck
Rumbaugh Assocs. Inc., 49 B.R. 920, 921-22 (BaBKR. Pa. 1985) (rejecting movant's argument to
dismiss bankruptcy case because of insolvency)eRdb KeachSolvent Debtors and Myths of Good Faith
and Fiduciary Duty AM. BANKR. INST. J., Dec.—Jan. 2005, at 3@liscussing absence of insolvency
prerequisite to filing of chapter 11 casB). contrast, insolvency is a factor considered niniravoluntary
chapter 11 case because an order for relief gatiia involuntary petition will not be issued whétee
debtor is generally not paying such debtor's [yndisd] debts as they become due . . . ." 11 U&3D3(h)
(1) (2006);seeLiberty Tool, & Mfg. v. Vortex Fishing Sys.Ir{ re Vortex Fishing Sys.), 277 F.3d 1057,
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examine whether the debtor commenced its bankryptoyeeding "in good faith"
and may dismiss a bankruptcy commenced by a déb#&tris not experiencing
some level of "financial difficulty" (although legban insolvency§’ By contrast,

an ancillary case under chapter 15 is available avthere there is a "foreign
proceeding" pending, and the bankruptcy laws oéwotiountries often only apply
where the debtor is, in fact, insolvent.

B. Abstention from Exercising Bankruptcy Jurisdioti

Even if a bankruptcy court determines that it heisgliction over a case and the
putative debtor is qualified under section 109 eonmence a plenary bankruptcy
case under the Bankruptcy Code, the bankruptcytceither on its own or on
motion by a party, may nevertheless abstain froerasing jurisdiction over an
otherwise proper bankruptcy case pursuant to sect®3® and 1112(bY of the
Bankruptcy Code.

1072 (9th Cir. 2001) (upholding bankruptcy coudkscision not to grant relief for involuntary petiti
because there was sufficient evidence allegingadetts making its payments as they became doeg
Taylor, 75 B.R. 682, 683 (Bankr. N.D. Ill. 1987)T{le theory supporting the first requirement for
involuntary bankruptcy (the debtor general is nayipg his debts) is simple . . . . When the debtomot
pay his or her debts, bankruptcy should be anavailalternative for creditors.").

37 Seell U.S.C. § 303(h) (1) (2006); NMSBPCSLDHB, L.PIntegrated Telecom Express, Intn (e
Integrated Telecom Express, Inc.), 384 F.3d 108, (88 Cir. 2004) (holding chapter 11 filing to bebad
faith where debtor was fully solvent and not exgecing any financial distresd)) re SGL Carbon Corp.,
200 F.3d 154, 164 (3d Cir. 1999) (ruling bankruppeyition not filed in "good faith" where putatigebtor
experienced no financial difficulty at time of fij nor any significant managerial distraction); Bak.
Latham Sparrowbush Assocdn (re Cohoes Indus. Terminal, Inc.), 931 F.2d 222, 228 Cir. 1991)
("Although a debtor need not e extremis..it must, at least, face such financial difficutbat, if it did not
file at that time, it could anticipate the needite in the future");In re Coastal Cable T.Vinc., 709 F.2d
762, 764 (1st Cir. 1983) (stating although BankrypEode does not require insolvency, putative debto
must at least owe debtsgesalso In rPurpura, 170 B.R. 202, 207 (Bankr. E.D.N.Y. 199#)d{ng debtor's
solvency and financial condition "negate[d] anyitiegate reorganization purpose" and ordering bédith-fa
dismissal).

% 11 U.S.C. § 305 (2006) ("The court, after noticel a hearing, may dismiss a case under this title
."); see In reNRG Energy, Inc.294 B.R. 71, 79 (Bankr. D. Minn. 2003) (stating bamtcy courts have
authority over all "cases under the Bankruptcy Cadé all civil proceedings arising in them . . Jnfder
[section] 305(a), however, the bankruptcy court rdegline to exercise that jurisdiction, relegatindebtor
and its creditors to the governance of non-banksupaw"); In re Duratech Indus., 241 B.R. 283, 287
(E.D.N.Y. 1999) (noting bankruptcy court's sigréit discretion to dismiss or suspend cases under 11
U.S.C. § 305)In re Coram Graphic Arts, 11 B.R. 641, 645-46 (Bankr..E.¥. 1981) (holding chapter 11
proceedings can be dismissdh sponteas per sections 105, 305 and 1112(b) of Bankruptzje).

%9 11 U.S.C. § 1112(bkee In re Yukos321 B.R. at 410 (stating court can dismiss casefiumerated
reasons in 1112(b)(4) and for any other reasontcdeems sufficient); Blumenberg v. Yihyén(re
Blumenburg), 263 B.R. 704, 712 (Bankr. E.D.N.Y. 2DQ'lt is well-settled law in this circuit that der
section 1112(b) of the Bankruptcy Code, a banksuptiurt maysua spontelismiss as a bad faith filing a
chapter 11 petition . . . .")n re Coram Graphic Artsll B.R. at 646 (holding, as per sections 105, 805
1112(b) of Bankruptcy Code, chapter 11 proceediagsbe dismisseslia sponte



2006] ENFORCING PREPACKAGED RESTRUCTURINGS 481

1. Abstention Under Section 305

Section 305(a) of the Bankruptcy Code recognizesttiere are situations where it
would be proper for the bankruptcy court, in reg@sto a motion osua sponteto
abstain from exercising otherwise proper bankrugteysdiction and authorizes
courts to suspend or dismiss bankruptcy cases warepriatéd® A bankruptcy
court's decision to abstain from hearing a casedde on a case-by-case basis—
examining the facts of the individual case—and srasithin the Court's sound
discretion. Because such suspension or dismissau@nt to section 305 is subject
to extremely limited appellate reviéWit is generally recognized that suspension or
dismissal pursuant to section 305 is a power thatlsl be exercised only under
extraordinary circumstancés.

40 11 U.S.C. 305(a) (2006). Section 305(a) states:

The court, after notice and a hearing, may dismissase under this title, or may
suspend all proceedings in a case under thisaitleny time if—

(1) the interests of creditors and the debtor wanldbetter served by such

dismissal or suspension; or

(2) (A) a petition under section 1515 for recognitdf a foreign proceeding

has been granted; and

(B) the purposes of chapter 15 of this title wolddbest served by such

dismissal or suspension.

Id.; see also In re Duratech Indu241 B.R. at 287 (stating bankruptcy courts hagsificant discretion to
dismiss or suspend cases under section 305 of Batakr Code)in re Axona Int'l Credit & Comm., Ltd.,
88 B.R. 597, 608 (Bankr. S.D.N.Y. 1988) (citing laarity to dismiss or suspend proceedings pending
foreign court's decision in same matter grantedsdgtion 305(a))See generallyn re NRG Energy294
B.R. at 86(holding "[c]onsiderations of cost, efficiency, latitudeawtion, and likelihood of better outcome
all support [the] conclusion” that courts abstaonf exercising bankruptcy jurisdiction pursuanségtion
305(a) in this matter).

“ 11 U.S.C. § 305(c) (2006) (“An order under subsac(a) . . . dismissing a case or suspending all
proceedings in a case, or a decision not so toiskson suspend, is not reviewable by appeal omaike by
the court of appeals . . . or by the Supreme Caiutite United States under section 1254 of titlé)28ee
also In reAxona Int'l Credit & Comm., Ltd., 924 F.2d 31, 3&(Cir. 1991) ("The enactment of this section
[305(c)] has thus limited non-reviewability to thmurt of appeals and the Supreme Court and, by
implication, left intact the possibility of distticourt review of [section] 305(a) decisions whead® by the
bankruptcy court."); Goerg v. Parungdo (e Goerg), 930 F.2d 1563, 1566 (11th Cir. 1991) (®Bwitting
any reference to the district courts in the amendm@ongress limited only the jurisdiction of theut of
Appeals and the Supreme Court to review a bankyuggart's section 305 order, but not the jurisdictof
the district court to review such an orderlf);re Andy Frain Servs., 798 F.2d 1113, 1123 (7th CiB6)9
(stating Seventh Circuit has no jurisdiction toiegwlower court's refusal to dismiss bankruptcyedas

42 See GMAM Inv. Funds Trust v. Globo Communicacoes e tiBimacoes S.A. I re Globo
Communicacoes E Participacoes S.A.), 317 B.R. 285, (Bankr. S.D.N.Y. 2004) ("Courts that have
construed [s]ection 305(a)(1) are in general ageggrthat abstention in a properly filed bankruptege is
an extraordinary remedy . . . .Th re Aerovias Nacionales de Colombia S.A. Avianca, B(R. 1, 9 (Bankr.
S.D.N.Y. 2003) (noting section 305 dismissal isttaardinary relief");see alsdBarnett v. Edwardsli re
Edwards), 214 B.R. 613, 620 (B.A.P. 9th Cir. 199Abstention under [section] 305 in a properly dile
bankruptcy case is an extraordinary remedy ). . ."
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a. Abstention Under Section 305(a)(1)

Section 305(a)(1) of the Bankruptcy Code provides the court may dismiss
or suspend a case if "the interests of credansthe debtor would be better served
by such dismissal or suspension . ** Therefore, abstention under this section is
warranted only if it will serve the best interestdoththe debtor and its creditot.
Abstention is not appropriate where it would sethe interests of only one creditor
to the detriment of the debtor and/or all otheditres.

Although the Bankruptcy Code does not establisterai or guidelines in
determining when abstention would be appropriatgeursection 305(a)(1), courts
generally weigh a number of factors in determinimgether abstention would
"better serve" the interests of the debtor and itmes] including: (i) judicial
economy and efficiency of administration; (ii) whet another forum is available to
protect the interests of both parties; (iii) whethiederal/U.S.  bankruptcy
proceedings are necessary to reach a just andabtgugolution; (iv) whether there
is an alternative means of achieving an equitalsgiloution of assets; (v) whether
the debtor and the creditors are able to work olgsa expensive out-of-court
arrangement that better serves all interests in dige; (vi) whether a non-
federal/non-U.S. insolvency action has proceedef@dusthat it would be costly and
time consuming to start afresh with a federal/U&hkruptcy process; and (vii) the
purpose for which bankruptcy jurisdiction has beenght!> Courts generally give
the first factor the most weigfit.

%311 U.S.C. § 305(a) (2006) (emphasis addsel® In reUno Broadcasting Corp., 167 B.R. 189, 200
(Bankr. D. Ariz. 1994) (denying motion for abstemtibecause it would not benefit all creditors);re
Colonial Ford, Inc., 24 B.R. 1014, 1023 (Bankr.UWlah 1982) (holding out-of-court settlement was enor
beneficial to both creditors and debtor than baptay proceedings)see also Edward214 B.R. at 620
("[Dlismissal is appropriate under [section] 305lyom those instances where the court finds thahbo
creditors and the debtor will be better served tistention or dismissal.").

4 SeeGlobo Comunicacoe$17 B.R. at 255 (quotini re RAI Mktg. Services, Inc., 20 B.R. 943, 945—
46 (Bankr. D. Kan. 1982)finding "both ‘creditors and the debtor' [must]'better served' by a dismissal");
In re Avianca 303 B.R. at 9 ("The test under [section] 305(g)iibwever, is whether 'both the ‘creditors and
the debtor' would be better served by a dismisgglioting Eastman v. Eastmaim fe Eastman), 188 B.R.
621, 624-25 (B.A.P. 9th Cir. 1995)8ee generally In rMartin-Trigona, 35 B.R. 596, 598-601 (Bankr.
S.D.N.Y. 1983) (analyzing Congress' intent in eimacsection 305).

% SeeGlobo Comunicacoe$17 B.R. at 255-56 (discussing relevant factoiden section 305(a)(1))n
re Bd. of Dirs. of Multicanal S.A., 314 B.R. 486, 52B-(Bankr. S.D.N.Y. 2004) (dismissing involuntary
chapter 11 petition against Argentine debtor ursd@tion 305(a)(1) and discussing relevant factdnsje
Paper | Partners, 283 B.R. 661, 678 (Bankr. S.D.NtQ02) (enumerating factors considered in section
305(a) dismissal)in re 801 S. Wells St. Ltd. P'ship, 192 B.R. 718, 72ar(@. N.D. Ill. 1996) (listing
criteria in determining "whether abstention wodddtter serve' the interests of the debtor and tned); In
re RCM Global Long Term Capital Appreciation Fund, L2000 B.R. 514, 524—-26 (Bankr. S.D.N.Y. 1996)
(describing factors courts use to determine whdthdismiss or abstain from hearing bankruptcy camsker
section 305(a)).

6 See In re Avianga303 B.R. at 11 n.12 (remarking "the court shallguided by what will best assure
an economical and expeditious administration of mtate" in examining if abstention is approppiate re
Paper | Partners 283 B.R. at 679 (labeling "economy and efficiendyagministration" as "primary
consideration" when considering section 305(a) eatt&tn); In re RCM Global 200 B.R. at 524-25
(deciding whether or not court should dismiss ostaip from hearing bankruptcy case by considering,
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The most common fact patterns in which section 8% is invoked include:
(i) where hold-out creditors commence an involuntesise during an out-of-court
workout to extract more favorable terms; (ii) whéinere is an absence of a true
bankruptcy purpose (such as debt adjustment, bngasipell from creditors or need
for discharge and fresh start), especially in thostances where an involuntary
petition was filed by a creditor to obtain a digpdionate advantage over other
creditors; (iii) where a chapter 11 bankruptcy exding would be duplicative and
wasteful of a state law or foreign liquidation peeding already in place; and (iv)
where the bankruptcy case constitutes a two-pasfyute between the debtor and a
single creditor, such as the case where all butcoeditor of a debtor have agreed
to defer collection of their debts from the debfor.

Section 305(a)(1)'s applicability has arisen ineéhrrecent cases involving
foreign debtor restructurings. Two of these cagseslved the restructurings of
bond debt of foreign debtors with nominal assetthan United States, where U.S.

among other factors, whether it would be efficiemtproceed);in re 801 S. Wells $t192 B.R. at 723
(highlighting "economy and efficiency of adminigtom" as first factor analyzed for section 305(a)
abstention)in re Grigoli, 151 B.R. 314, 320 (Bankr. E.D.N.Y. 1993pecifying "economy and efficiency
of administration" as factor utilized in determigiif case may be dismissed under section 305[@)je
Wine and Spirits Specialties of Kansas City, Idel2 B.R. 345, 347 (Bankr. W.D. Miss. 1992) (allowing
court to abstain when outside liquidation will "besrve the interests of both the creditors andatleged
debtor"); In re Trina Assocs., 128 B.R. 858, 867—69 (Bankr. E.¥.NL991) (examining "economy and
efficiency of administration" in determining whethease should be dismissed under section 303(ajg
Fitzgerald Group, 38 B.R. 16, 18 (Bankr. S.D.N.¥®83) (stipulating "[ijn evaluating the interests tbe
creditors and the debtor, primary considerationukhde given to the efficiency and economy of
administration."); Cassco Machining, Inc. v. RimpDorp. (n re Rimpull), 26 B.R. 267, 272 (Bankr. W.D.
Miss. 1982) (finding vast majority of creditors aptel and supported out-of-court arrangement andl sma
minority wanted bankruptcy as important factorspgaradigm" case for dismissaljy re Artists' Outlet, Inc.,
25 B.R. 231, 234 (Bankr. D. Mass. 1982) (noting beezclear majority of creditors were satisfied vath-
of-court arrangement, no benefit existed for retajrjurisdiction);In re Bioline Labs., Inc., 9 B.R. 1013,
1019-23 (Bankr. E.D.N.Y. 1981) (noting support cfjamity (60%) of creditors for "out of court settient"

as key factor in deciding to dismiss; re Luftek, Inc., 6 B.R. 539, 548 (Bankr. E.D.N.Y. I9gstating
"acquiescence in the alleged debtor's motion [Emdis] by a substantial body of creditors holding a
substantial part of its debt" was key factor imu&sing under section 305(a)(13);ReP. NO. 95-989, at 35—
36 (1978) (noting less expensive out-of-court watkomay better serve interests in case); FRE. NO.
95-595, at 325 (1977) (indicating less expensiveoficourt workouts may better serve interestsase).

4" See Globo Comunicacqe®l7 B.R. at 255 ("The statutory language andsletive history [of section
305(a)(1)] also demonstrate that Congress intenuedto allow dissident creditors to use involuntary
bankruptcy as a weapon against other creditorstaddebtor when the debtor is seeking to pursue a
voluntary reorganization with the cooperation af thast majority of creditors.")n re Multicanal 314 B.R.
at 521-23 (observing since "Multicanal's APE isaaelign proceeding,” court may dismiss involuntary
petition); In re Avianca 303 B.R. at 9 n.11 ("The legislative history se¢tion] 305(a)(1) indicates that
Congress had in mind a debtor undertaking a votyrgat-of-court restructuring and an involuntarysea
then being 'commenced by a few recalcitrant creslito provide a basis for future threats to extfatit
payment.™ (citation omitted))in re Rookery Bay, Ltd., 190 B.R. 949, 951 (Bankr. M.Da.F1995)
(granting abstention where judgment creditor filedoluntary case)in re Wine and Spirits Specialties of
Kansas City142 B.R. at 347 (dismissing case where creditonsngenced involuntary case to extract more
favorable terms from debtory) re Nahas, 95 B.R. 387, 388 (Bankr. W.D. Pa. 1989)n{téng abstention
where need for bankruptcy relief could disappeamugtate court resolution; COLLIER (15th ed.)supra
note 2, 1 305.02 (laying out elements courts camsichen determining if abstention is appropriaiéng
Grogan v. Garner, 498 U.S. 279, 286 (1991)).
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bondholders opposed to the restructuring commeringdluntary chapter 11
proceedings against such foreign debtors. Thedase]n re Board of Directors of
Multicanal S.A*® involved more than $500 million of bonds issuedabyArgentine
cable television company that were the subject oésructuring proceeding in
Argentina known as aaccuerdo preventivo extrajudicigbr "APE" pronounced
"ah-pay"), which is akin to a U.S. prepack. A heldf a significant amount of the
bonds subject to the APE sought to challenge th& APceeding in the United
States by first suing in state court for an injimttand damages, and then
subsequently filing an involuntary chapter 11 pemting against Multicanal after
Multicanal sought ancillary relief under sectior43@ response to the holder's state
court action. Multicanal's principle assets anerafions were located in Latin
America and its only asset in the United Statethattime of the bankruptcy filing
was $9,500 in bank accounts. The bankruptcy cdisrhissed the involuntary
proceeding under section 305(a)(1) because theesite of the debtor and its
creditors would be better served by dismissingnaluintary petition brought by a
recalcitrant creditor to interfere with a restruatg in a foreign court that enjoyed
the support of most of the debtor's other creditbhs addition, the court noted the
"objective futility" of attempting to exercise jgdiction to reorganize the Argentine
company with "virtually no property in the Unitedb®s" in an involuntary chapter
11 proceeding®

The second cas&MAM Investment Funds Trust v. Globo Communicaeoes
Participacoes S.A. (In re Globo Communicacoes Bi€ipacoes S.A3! involved
similar circumstances. There, affiliates of thétfmning creditor in theMulticanal
case similarly brought an involuntary bankruptcyitfm against a Brazilian cable
television company (with its principal assets apérations in Latin American and
only nominal assets in the United States) in ogjmwsito the direction that the
company's restructuring negotiations had taken witier bondholders. Unlike
Multicanal, Globo was not the subject of any pegdbankruptcy proceeding in
Brazil or anywhere else at the time of the filingnh an oral ruling based upon a
limited record, the bankruptcy court dismisseditiwdluntary petition, among other
things, because the court concluded that it waahbause of bankruptcy jurisdiction
to file an involuntary petition against a foreigebdor with minimal assets in the
United States, particularly where there was eviddhat the courts of the foreign
debtor's home country would not enforce or resmeders issued in any such
involuntary chapter 11 proceedirfgOn appeal, the district court reversed on the

‘8 314 B.R. 486 (Bankr. S.D.N.Y 2004).

49 1d. at 521-23.

%0 1d. at 523 ("[W]here the debtor is steadfastly oppdseal U.S. [c]hapter 11 case, where there aresasset
worth only $9,500 over which the Court could assyuarisdiction, and where the principals of the aebt
have no nexus to the United States . . . 'objeftitiity" is sufficiently show.").

51 317 B.R. 235 (Bankr. S.D.N.Y. 2004).

%2 See id.at 244 (stating main reasons for bankruptcy coutécision to dismiss to be improper relief
sought by appellants, it could not force Globo &itwoluntary debtor-in-possession, lack of jurisioin
based on insufficient assets, and hostility of Bieaz government to recognize judgments made ieifpr
bankruptcy proceedings rendering court managedursting impossible)See generallyn re Multicanal,
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basis that it was error to dismiss the case fdt tgurisdiction on an insufficient
evidentiary record. However, the district courtoyided guidance for the
consideration of issues on remand, including atrungon that dismissal under
section 305(a)(1) should be considetéthdeed, the court observed that it appeared
that "it was very likely" that dismissal under tls#ction was warranted because it
had been brought by a single disgruntled minordidér of the debtor's bonds to
oppose an out-of-court restructuring that could bémathe debtor to avoid
inconsistent judgments in the United States andiBaad the time and expense of
bankruptcy litigatior??

The third caseln re Aerovias Nacionales de Colombia S.A. Aviaficare
Aviancg, > involved the voluntary chapter 11 proceeding filad a Colombian
airline with the majority of its assets, operaticarsd employees located in Latin
America but with substantial assets and operatiorise United States as well. In
addition, many of Avianca's significant financialeditors (aircraft lessors and
holders of its bonds) were located in the Uniteat&3f® Like Globg, no bankruptcy
or insolvency proceeding had been commenced inrtlmbpor anywhere outside of
the United State¥. After the company had garnered substantial sugfpam most
of its creditors for its chapter 11 restructurioge dissident aircraft-lessor creditor
sought dismissal of the case under section 305(aj{d an order directing Avianca
to file for bankruptcy protection in its home cogntColombia. The bankruptcy
court denied the motion finding that the chapterpt@ceeding served the best
interests of the foreign debtor and its credita@sduse (i) there was no showing that
a Columbian bankruptcy proceeding would have hddctve jurisdiction over
many of the aircraft lessors who were located ie thnited States(ii) the
Columbian bankruptcy proceeding did not have argvigions that would permit
the debtor to reject its lease or cure defaultseuitd aircraft leases, the resolution
of which was essential to any successful reorgéinizaand (iii) despite certain
risks to the effectiveness of a chapter 11 reomgdioin, under the circumstances of
the case, Colombian parties-in-interest had gelyeraboperated with the
reorganization process. The court also noted (ihahany of the U.S. creditors,

314 B.R. at 523 (dismissing involuntary proceediog among other reasons, inability of court tockr
rehabilitation of debtor over its objectiorji re Int'l Administrative Servs, Inc., 211 B.R. 88, 9Bafkr.
M.D. Fla. 1997) (declaring if no in personam jureiin exists, court has no power to rule on prgpert
located outside United States without help of fgmeiourts).

3 Globo Comunicacoes317 B.R. at 254-55noting dismissal under section 305(a)(1) should be
considered if both creditor and debtor would berfeéim dismissal)See generallfEastman v. Eastmain
re Eastman), 188 B.R. 621, 625 (B.A.P. 9th Cir. 199p)]he test [under section 305(a)] is whetherhbot
the debtor and the creditors would be 'better sy a dismissal."); H.RREP. NO. 95-595, at 325 (1977)
(providing court may dismiss under section 30Hiéiests of creditors and debtor would be bettereskby
dismissal).

** Globo Comunicacoe817 B.R. at 255.

%5 303 B.R. 1 (Bankr. S.D.N.Y. 2003).

%5 Though the debtor airline was principally basedCblumbia it serviced two airports within the U.S.
constituting approximately 24% of its internatiors@rvice. Additionally, Avianca maintained subsiant
business relationships with U.S. based companigeaployed 28 workers within the U.. at 3—4.

%" 1d. at 12 (recognizing lack of foreign bankruptcy mreding).
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including the indenture trustee for Avianca's boruxl elected to adjudicate their
claims in the chapter 11 proceeding and had nogtsoto bring their claims in
Colombia, and (ii) no creditor had initiated a bangkcy or insolvency proceeding
in ColombiaZ®

b. Abstention Under Section 305(a)(2)

Section 305(a)(2) of the Bankruptcy Code provides the court may dismiss
or suspend a case if a chapter 15 petition has d¢p@erned with respect to a "foreign
proceeding” and such dismissal or suspension waestl serve the purposes of new
chapter 15? Generally speaking, a foreign proceeding is brpdefined to include
any judicial or administrative proceeding (incluglinnterim proceedings) in a
foreign debtor's home country "under a law relatimgnsolvency or adjustment of
debt" where the foreign debtor's affairs and asseés subject to "control or
supervision by the foreign court for the purposeesfrganization or liquidatior?™
As described more fullynfra, chapter 15 and former section 304(c) set forth
specific criteria for granting comity to such fayei proceedings and recognizing
and enforcing their results in the United States.

Two recent cases have ruled upon motions to dispiessary U.S. bankruptcy
proceedings regarding foreign debtors under se@@s(a)(2). In theéMulticanal
case, in addition to dismissing under section 3@bfaas discussed above, the
bankruptcy court also determined that dismissathef involuntary petition was
alternatively appropriate because the Argentine AfP&ceeding was a "foreign
proceeding" akin to a U.S. prepack that satisfiegl factors set forth in former

% 1d. at 10.

%9 Seell U.S.C. §305(a)(2) (2006) (listing requiremefatswhen court, after notice and hearing, may
dismiss case or suspend all proceedings in caser titld 11).See generally In r€enargo Int'l, PLC, 294
B.R. 571, 592-93 (Bankr. S.D.N.Y. 2003) (grantingtion to suspend cases under section 305(a)(2)
pending foreign proceedings). Prior to the 2005 KBaptcy Amendments, which replaced former section
304 with chapter 15, section 305(a)(2) provideddimmissal or suspension where a "foreign procegdin
was pending with respect to the debtor as londpadactors set forth under former section 304(ayavaed
such suspension or dismissal (though the foreiditodevas not technically required to file a sectRo%
petition to obtain such reliefpeell U.S.C. § 304(c) (2000)epealed byBankruptcy Abuse Prevention and
Consumer Protection Act of 2005, Pub. L. No. 108-802(d)(3), 119 Stat. 146. As discuss®da Part I,
"recognition” under chapter 15 imposes a less arseliurdenSee generallynited States v. J.A. Jones
Constr. Group, L.L.C., 333 B.R. 637, 638—39 (BakD.N.Y. 2005) (discussing petitions for recogmifj;
Jay Lawrence Westbroohapter 15 at Last79 Av. BANKR. L.J. 713, 726 (2005) ("[A] major change is
that recognition is granted to a foreign main pealteg without reference to criteria like those feriy set
forth in [section] 304(c).").

€ 11 U.S.C. § 101(23) (2006). If there is a foreigsolvency proceeding pending regarding the same
debtor, the "foreign representative” of such faneigsolvency proceeding has statutory standingetk s
section 305(a)(2) dismissal of the U.S. proceedBeell U.S.C. § 305(b) (2006) (permitting foreign
representatives to seek dismissal or suspensioer wadtion 305(a)(2)). The "foreign representatively
appear in a U.S. court for this limited purposehwaitt being subjected to the jurisdiction of anyeotb.S.
court for any other purpose. 11 U.S.C. § 306 (2@p&)viding for limited appearance in bankruptcyito
by foreign representative).

®1 see infraPart Il (discussing criteria for granting comityforeign proceedings under section 304(c)).
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section 304(c§? By contrast, inin re Avianca the bankruptcy court refused to
dismiss the foreign debtor's voluntary chapter Ibceeding under section
305(a)(2) becauster alia, there was no "pending" foreign proceeding to dtfe
and Avianca had substantial connections to theddrtates (e.g., the presence of
mobile assets, operations and creditdt$articularly important as factors strongly
supporting the continuation of the U.S. reorgamiratproceedings were the
presence of Avianca's "key" creditors in the Unitttes (who were therefore
subject to the power of the court's jurisdictiomdahe cooperation of Avianca's
other creditors located outside of the United Stite

By its terms, section 305(a)(2) dismissal is onpplacable where a "foreign
proceeding" has been commenced and is peridiAgcordingly, it should only
become relevant to a voluntary chapter 11 reorgainiz of a foreign debtor, if, at
any time during such U.S. proceeding, a foreigrceeding is commenced by or
against the debtor and a party-in-interest raigatian 305(a)(2) in the United
States. It is therefore important to manage th®. Bankruptcy case carefully to
avoid impairing the rights of trade creditors arntdless who might act impulsively
to commence conflicting proceedings in a foreigrisjliction®® For the reasons
discussedinfra Part 1(B)(1)(ii)(3), a U.S. prepack offers the dign debtor
substantial flexibility to manage this risk by viet of, among other things, the speed
with which such a case proceeds and by permittiegdiebtor to narrowly tailor its

2 In re Bd. of Dirs. of Multicanal S.A., 314 B.R. 486, 5PBankr. S.D.N.Y. 2004) (noting Argentine
proceeding was "foreign proceeding" and satisfeexddrs set forth in section 304(c)).

% In re Avianca 303 B.R. at 11-13 (holding dismissal was inappate because there lacked pending
foreign proceeding and foreign debtor had signifiazonnections to United Statesgelyster,supranote
9, at 215 (examining court's recognition of lackakign proceedings and presence of assets inwith&n
refusing to dismiss foreign debtor's voluntary ¢kapg1 proceeding im re Avianca.

® In re Avianca 303 B.R. at 13 ("The fact that many of Aviangaiscipal creditors are in this country,
and the willingness of major Columbian partiesnterest to participate in the proceedings, is dnth®
most significant factors supporting the filing hé&ye

% 11 U.S.C. § 305(a)(2)(A) (2006) (requiring foreigroceeding for dismissal to be granteleGMAM
Inv. Funds Trust v. Globo Communicacoes e Partitipa S.A. Ifi re Globo Communicacoes E
Participacoes S.A.), 317 B.R. 235, 253 n.13 (Ba8Kp.N.Y. 2004) (noting section 305(a)(2)ist relevant
because no foreign proceeding had yet been commergarding foreign debtor subject to involuntary
chapter 11 filing);In re Avianca 303 B.R. at 12 (refusing to dismiss under sec8656(a)(2), in part,
because there lacked pending foreign proceedBugf).see In reSpanish Cay, 161 B.R. 715, 724 (Bankr.
S.D. Fla. 1993) (dismissing, pursuant to sectio®(&§2), involuntary chapter 11 proceeding commerine
owners of foreign debtor in order to permit secucestlitor to initiate foreign liquidation proceediout of
interest for judicial economy and notwithstandifggence of "pending" foreign proceeding at timewaths
dismissal).

% See generalltl U.S.C. § 305(a)(2) (2006) (requiring foreigngeeding as grounds for dismissal). As
a practical matter, it should be noted that disatipsirsuant to section 305(a)(2) can only be gchafter
giving notice to the debtors, creditors, and otharties-in-interest pursuant to rule 1017(d) of Heeleral
Rules of Bankruptcy Procedure ("Bankruptcy Rulesfjch in the case of foreign debtors may often be
supplemented by some form of publication noticespant to rule 2002(l) of the Bankruptcy Rul8seFED.
R.BANKR. P. 1017(d) (2006) (requiring notice prior to dissaior suspension); Villareal v. Laughlim (e
Villarreal), 304 B.R. 882, 885-86 (B.A.P. 8th Cir. 2004) (acklealging Federal Rules of Bankruptcy
Procedure require reasonable notice and opportémithearing and serviceyee alsdn re Hourani, 180
B.R. 58, 68 (Bankr. S.D.N.Y. 1995) ("Bankruptcy Bu?002(1) allows the court to order notice by
publication only when mailing is impracticable arasupplement to notice by mail.").
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restructuring to the debt of sophisticated finahoiaestors and thereby leave all
other claims unimpaired (including trade debt antpleyee wages and benefits,
which are often paid in the ordinary course of bass during the reorganization),
which then reduces the risk that such unimpairestitsrs would commence a
proceeding in the debtor's home country.

2. Abstention/Dismissal Under Section 1112(b) ef Bankruptcy Code

Section 1112(b) provides that "on request of ayparinterest, and after notice
and a hearing . . . [the] coushall convert [a chapter 11 case] to a case under
chapter 7 or dismiss a case under [chapter 11helrer is in the best interests of
creditors and the estatié,the movant establishes cau$é The 2005 Bankruptcy
Amendments significantly modified section 1112(ly), lamong other things, (i)
making dismissal or conversion upon a showing alu%e" mandatory rather than
permissiveé’?® (ii) expanding the illustrative statutory list @ircumstances that

7 11 U.S.C. § 1112(b) (2006) (emphasis added).ribreant has the burden of producing evidence that
there is "cause" to dismiss the debtor's bankrupétition if the motion is oppose&eeFaflich Assoc. v.
Court Living Corp. [n re Court Living Corp.), No. 96 CIV.965 JSM, 1996 WL73B3, at *2 (S.D.N.Y. Sep
16, 1996) ("[plaintiff], as moving party, bears therden of proving cause for conversion [or disatissy a
preponderance of the evidencelf);re Lizeric Realty Corp., 188 B.R. 499, 503 (BankD$l.Y. 1995)
(noting moving party must prove, by preponderarfcevidence, cause for relief under section 1112(lb))
the movant demonstrates "cause," the debtor most Shnusual circumstances" establishing that disatis
or conversion is not warranted. 11 U.S.C. § 1114BD6);see In re3 Ram, Inc.343 B.R. 113, 117 (Bankr
.E.D. Pa. 2006) ("Absent unusual circumstancesehttblish that conversion or dismissal is nohi lhest
interests of creditors and the estate, on reqdesiparty in interest, the cowshall convert or dismiss if the
movant establishes 'cause.™); Richard C. MaxweB.&\Vebb King,Bankruptcy Law40 U. RCH. L. REv
53, 88 (2005) (noting section 1112(b)(2) empowensricto deny motion to dismiss chapter 11 procegdin
but must find unusual circumstances when suchfridi@ot in best interest of creditors and estaid)e
debtor itself qualifies as a "party-in-interest'damay move to dismiss its own case, and the coayt act
sua sponten dismissing the case pursuant to section 1113@8 In reAbijoe Realty Corp., 943 F.2d 121,
124-25 (1st Cir. 1991) (emphasizing debtor may dmypn interest under section 1109); Johnstorem J
Dev. Co. (n re Johnston), 149 B.R. 158, 161 (B.A.P. 9th Cir. )9@&serting under section 1109 debtor
may be party in interest); 70CLIER (15th ed.)supranote 2, 1112.04[9][b] ("[This] issue . . . has gexted
a split of authority . . . whether a court, actmgit own motion, may convert or dismiss a chagtercase.
The better view is that . . . the court may do so only if necessary to enforce a court orderue, or in
order to prevent abuse of process.").

11 U.S.C. § 1112(b) (2006) (mandating costtall convert . . . or dismiss [a chapter 11 case]f. the
movant establishes cause" (emphasis added)). ritwe 2005 Bankruptcy Amendments, section 1112(b)
provided that the courtffayconvert . . . or dismiss [a chapter 11 case]for cause." 11 U.S.C. § 1112(b)
(2000),amended bBankruptcy Abuse Prevention and Consumer Proteéti of 2005, Pub. L. No. 109-8,
§ 442(a), 119 Stat. 115. As a practical matterrtsoretain some discretion even where "cause" leas b
shown in light of the fact that the statute perngtaurts to refrain from dismissing where "unusual
circumstances . . . establish that the requestedecsion or dismissal is not in the best intere$tsreditors
and the estate.” 11 U.S.C. § 1112(b)(1) (2006)\idog when case under chapter 11 may be dismisked)
re Baumgartner57 B.R. 513, 515 (Bankr. N.D. Ohio 1986) (notindedmination of cause for dismissal of
chapter 11 petition is within court's discretiofJA AM. JUR. 2D Bankruptcy § 1182 (2006)
("[Dletermination of cause for conversion or dissaisis a matter of discretion with the court.").
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constitute "cause>® and (iii) imposing strict expedited deadlines foourt
resolution of section 1112(b) motioffs.

Dismissal "for cause" focuses on théjective nature of the debtor's case
because the main purpose behind section 1112(b)nwintain the integrity of the
chapter 11 process and "to weed out unlikely rauegdion prospects even though
the debtor's intentions may be strictly honorabletiowever, courts may also
examine the debtor'subjectiveintentions to prevent "abuse of the bankruptcy
process, or the rights of others, involv[ing] coodar situations only peripherally
related to the economic interplay between the dedrd the creditor community?'
and dismiss bankruptcy cases pursuant to sectid2(fh)l for bad faith in the
commencement and/or prosecution of the case, iiti@ido the enumerated basis
of section 1112(b}?

9 11 U.S.C. § 1112(b)(4) (2006) (providing exammésause for dismissal or conversion under chapter
7). As amended, section 1112(b) defines "causein¢tude numerous circumstances, including (i) a
"substantial or continuing loss to or diminutionthé estate and the absence of a reasonable tikelibf
rehabilitation,” (i) "gross mismanagement of tretage," (iii) "unauthorized use of cash collateréiy)
"failure to comply" with any court order, and (Mgllure to file a disclosure statement" or confienplan
within the statutory deadlines. 11 U.S.C. 1112(bj2006). This list is illustrative and courts afforded a
great deal of flexibility to dismiss a chapter Idtifion "for reasons that are not specifically eeuated in
[section 1112(b)], provided that these reasonssaféicient to demonstrate the existence of cau3e."
COLLIER (15th ed.),supranote 2, § 1112.04[1] (citing H. R. 595. 95th Contst Sess. 406 (1977))
(explaining scope and limits of court's discretiower section 1112(b)3eell U.S.C. § 102(3) (2006) (use
of terms "includes' and ‘including' [in Bankrupt©pde] are not limiting.")In re Great Am. Pyramid Joint
Venture,144 B.R. 780, 790 (Bankr. W.D. Tenn. 1992) (statiagse for dismissal is not limited to factors
listed in section 1112(b)).

™ 11 U.S.C. § 1112(b)(3) (2006) (requiring courtnmence hearing on section 1112(b) motion within
30 days and to decide such motion within 15 dater &ommencement" of such hearinggeThomas E.
Carlson & Jennifer Frasier Hayele Small Business Provisions of the 2005 Bankyuftnendments/9
AM. BANKR. L.J. 645, 676 (2005) ("New [section] 1112(b)(3) gelly requires the court to commence the
hearing on a motion to dismiss or convert withimtyhdays of filing, and to decide the motion witHifteen
days after the hearing.").

"™ 7 OLLIER (15th ed.)supranote 2, 1 1112.07[1eeAli M. M. Mojdehi & Janet Dean GertZThe
Implicit "Good Faith" Requirement in Chapter 11 uidations: A Rule in Search of A Rationgld2 Av.
BANKR. INST. L. REV. 143,150(2006) ("Courts generally look to factors such dether there is a business
to save, jobs to preserve, and whether there lig any chance of emerging from the reorganizatimtess
to continue as a viable business.").

2 7 COLLIER (15th ed.)supranote 2, 1 1112.07[1] (quotinig re Victory Constr. Co., Inc., 9 B.R. 549,
559 (Bankr. C.D. Cal. 1981yacated 37 B.R. 222 (B.A.P. 9th Cir. 1984)8geln re Syndicom Corp., 268
B.R. 26, 49 (Bankr. S.D.N.Y. 2001) (noting for pases of section 1112, "neither malice nor actwaldris
required to find a lack of good faith'n re RCM Global Long Term Capital Appreciation Fund, L 200
B.R. 514, 520 (Bankr. S.D.N.Y. 1996) (stating inc&®&d Circuit, "a petition will be dismissed if both
objective futility of the reorganization processlaubjective bad faith in filing the petition amuhd").

3 See7 COLLIER (15th ed.)supranote 2, 1 1112.07 (Although "no provision of theafruptcy] Code
expressly authorizes a court to dismiss a casen[bjd faith or lack of good faith] . . . the regurent of
good faith has been held to be an implicit conditio the filing and maintenance of a bankruptcyedas
over a century.")see alsd.ittle Creek Dev. Co. v. Commonwealth Mortgage Cdhp.re Little Creek Dev.
Co.), 779 F.2d 1068, 1071 (5th Cir. 1986) ("Eveankruptcy statute since 1898 has incorporatedliyer
or by judicial interpretation, a standard of goadtf for the commencement, prosecution, and coafion
of bankruptcy proceedings."); H. Miles Col®pod Faith and the Single-Asset Deht®2 Av. BANKR. L.J.
131,132(1998) ("Although [c]hapters XI, XIl and XllII [ofite Bankruptcy Code] contained no 'good faith'
filing requirement, 'this 'gap’' was filled by theutts.™). Courts have also held that section 303he
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Because no single factor is determinative of baith,fadhe court will examine
the facts and circumstances of each case in lighgweral established guidelines or
indicia. It is the totality of circumstances, raththan any single factor, that will
determine whether bad faith exiétsCertain circumstantial factors are sometimes
used to identify "bad-faith" filings, including wtieer (i) the debtor has only one
asset; (ii) the debtor has few unsecured credittiese claims are small in relation
to the claims of the secured creditors; (iii) thebtbr has few employees; (iv) the
property is the subject of a foreclosure actionaaesult of arrearages; (v) the
timing of the filing evidences an intent to delayflustrate the legitimate efforts of

Bankruptcy Code provides a separate basis to disamsnvoluntary bankruptcy proceeding that was
commenced in "bad faithSeell U.S.C. § 303(i) (2006) ("[T]he court may gramigment . . . against any
petitioner that filed the petition in bad faith . ."); In re WLB-RSK Venture, 296 B.R. 509, 513 (Bankr.
C.D. Cal. 2003) (dismissing involuntary petitionchase it was filed in bad faith). Numerous adddion
grounds may be raised to dismiss an involuntary. ba®kruptcy filed against a foreign debtor that aot
addressed at length herein, including failure tsBathe requirements to file an involuntary predang set
forth in section 303 of the Bankruptcy Code an@ rL003 of the Bankruptcy Rules, as well as otheegs
doctrines such as lack of personal jurisdictionnitgp and forum non-convenienSeell U.S.C. § 303
(2006) (requiring, among other things, three "diel' petitioning creditors (i.e., creditors whoddnot
acquire claims for purpose of commencing involuntaroceeding) holding undisputed claims of at least
$11,625 in aggregate, and showing debtor was notrgly paying its undisputed debts as they become
due); 11 U.S.C. § 305(a)(2) (2006) (providing fomsty based dismissal if a pending foreign procegdi
satisfies section 304(c) factorggD. R. BANKR. P. 1003 (requiring certification that petitioningeditor did
not acquire debt for purpose of commencing banksupind providing evidence of claim); GMAM Inv.
Funds Trust v. Globo Communicacoes e Participa&As (n re Globo Communicacoes E Participacoes
S.A)), 317 B.R. 235, 254-60 (Bankr. S.D.N.Y. 20@d¥structing court on remand to consider defenses t
involuntary petition concerning personal jurisdictiand forum non-conveniens).

" Seeg.g.,In re Silberkraus, 253 B.R. 890, 902 (Bankr. C.D. CAD® ("Findings of lack of good faith
in proceedings depends [sic] on the totality offdms and circumstances surrounding the parti@ase . . .
[and] 'on a conglomerate of factors rather tharaoy single datum.™ (citation omitted)); 9281 Sh&e.
Owners Corp. v. Seminole Realty Q@n re 9281 Shore Rd. Owners Corp.), 187 B.R. 837, 84hkR
E.D.N.Y. 1995) (noting there is "no particular tefstr determining whether petition was filed in bgaith,
and "courts may consider any factors which evidemrcetent to abuse the judicial process and thpgses
of reorganization")In re Trina Assocs., 128 B.R. 858, 872 (Bankr. E.D.NL¥91) (rejecting any bright line
rule in favor of looking at facts and circumstancéseach case in determining whether cause to desmi
under section 1112(b) exists); Farley v. Coffeel@gnd Inc. [n re Coffee Cupboard, Inc.), 119 B.R. 14, 17
(Bankr. E.D.N.Y. 1990) ("The lack of good faith maintaining the case must rest on the totalityhef t
circumstances.")In re HBA East, Inc., 87 B.R. 248, 259 (Bankr. E.D.NX388) ("No single factor is
determinative of the issue of good faith, but ratttee bankruptcy courts must examine the facts and
circumstances of each case in light of severalbsteed guidelines or indicia."). Flexibility is smntial
because "[b]ad faith is not a concept that lersdfito precise definition" and dismissals for aith have
"long been the policing mechanism for [blankrupfcjourts to make certain that those who invoke the
reorganization or rehabilitation provisions of thankruptcy law do so only to accomplish the aimd an
objectives of bankruptcy reorganization philosoptmg for no other purposelfi re Syndicom Corp.268
B.R. at 49 (quotingin re Island Helicopters, Inc., 211 B.R. 453, 462 (BankrD.N.Y. 1997));see
NMSBPCSLDHB, L.P. v. Integrated Telecom Express, i re Integrated Telecom Express, Inc.), 384
F.3d 108, 119 (3d Cir. 2004) ("Requirement [sichobd faith prevents abuse of the bankruptcy psobgs
debtors whose overriding motive is to delay creditwithout benefiting them in any way." (quotifig re
SGL Carbon Corp., 200 F.3d 154, 161-62 (3d Cir.9)gsitation omitted)); Carolin Corp. v. Miller, 886
F.2d 693, 698 (4th Cir. 1989) ("[A] good faith stiand protects the jurisdictional integrity of thenfiruptcy
courts by rendering their powerful equitable weapdne., avoidance of liens, discharge of debts,
marshalling and turnover of assets) available tmipose debtors and creditors with 'clean han(tsitting
In re Little Creek Dev.779 F.2d at 1072)).
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the debtor's secured creditors to enforce thetsig(vi) the bankruptcy is a mere
litigation tactic, (vii) the bankruptcy is, in régl a two-party dispute between the
debtor and another party, and (viii) whether thbtdeactually suffered from any
financial difficulty.”

Courts have invoked section 1112(b) to dismiss mialty U.S. bankruptcy
proceedings filed by foreign debtors. For examimiee Head® involved a chapter
11 petition filed by a Canadian foreign debtor witimly an interest in a
condominium in the United States. The foreign defited the proceeding to avoid
contractual insurance liability and forum selectalligations to Lloyds of London.
The bankruptcy court dismissed the chapter 11 jeaiog under section 1112(b)
because it concluded that the foreign debtor attedhpo use U.S. bankruptcy
jurisdiction in a manner that was not "fundamesgtddiir" (although the court did
not find "bad faith") to its creditors based upoteauous jurisdictional nexus to the
United Stated’ The facts of that case were particularly egregiaog involved a
clear attempt by the foreign debtor to file bankeypas a mere litigation tactic
because it viewed a U.S. bankruptcy proceeding m®er@ advantageous forum to
resolve its two-party dispute with Lloyds of Londdman English court® In re
Head has been interpreted as authority that "bankruptoyrt[s] ha[ve] ample
power to dismiss" bankruptcy proceedings initiatey foreign debtors who
manipulated their place of filing for the purposé gaining "perceived legal
advantage" in their debt restructurifig.

Perhaps more well known ls re Yukos Oil Comparfi the recent decision
dismissing the voluntary chapter 11 petition filegd Yukos Oil Company under
section 1112(b). Yukos is a massive Russian eneogypany, organized under
Russian law, with virtually all of its assets (#mest significant of which are oil and

5 SeeC-TC 9thAve. P'ship v. Norton Colr{ re C-TC 9th Ave. P'ship), 113 F.3d 1304, 1309-11G#2d
1997) ("[A] [c]hapter 11 filing 'may be deemed filous if it is clear that on the filing date thexas no
reasonable likelihood that the debtor would reoigand no reasonable probability that it wouldreuelly
emerge from bankruptcy proceedings.™ (quoting Baké.atham Sparrowbush Assoin (e Cohoes Indus.
Terminal, Inc.), 931 F.2d 222, 227 (2d Cir. 19913pe also In re Integrated Telecom Expr&&! F.3d at
112 (finding bad faith filing where debtor was juiolvent entity not experiencing any financialtaiss);In
re SGL Carbon Corp 200 F.3d at 156 (demonstrating bankruptcy jpetitiot filed in "good faith" where
putative debtor experienced no financial difficulag time of filing nor any significant managerial
distraction);In re Century/ML Cable Venture, 294 B.R. 9, 34-35 (BaikD.N.Y. 2003) (identifying eight
factors which may be indicative of bad faith filjng

5 223 B.R. 648 (Bankr. W.D.N.Y. 1998).

7 |d. at 653-54.

8 d.

" In re Aerovias Nacionales de Colombia S.A. Avianca, BOR. 1, 13 (Bankr. S.D.N.Y. 2003%ee
Increasing International Cooperation in Cross-bordéases AM. BANKR. INST. J., Apr. 1999, at27
(commenting on recent judicial trend discouragit@pter 11 filings in "jurisdictions of convenierite,
particularly between U.S. and Canada (citinge Head 223 B.R. at 648)); Solomosupranote 25, at 58
(noting some courts have indicated foreign dehittag not create eligibility by opening small bank@ants
in U.S. or acquiring U.S. mailing addresses soletybankruptcy jurisdiction purposes (citimg re Head
223 B.R. at 652)).

8 321 B.R. 396 (Bankr. S.D. Tex. 2005).
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gas deposits in Russian soil), operations and grepoin Russi& Yukos had no
assets in the United States other than certaimeisiie that it claimed to have in
funds transferred into an account held by a suésidihat it created on the same
day it filed its chapter 11 petition in Tex&sYukos filed the chapter 11 proceeding
a mere days before an auction at which the Ruggaarnment was to sell Yukos'
interests in its most valuable subsidiary to sat27.5 billion of disputed tax
assessments allegedly owed to the Russian govetfim@rhile the bankruptcy
court held that Yukos' interests in the funds helids subsidiary's account satisfied
the jurisdictional requirements of section 109ndnetheless dismissed the case
under section 1112(b) based upon the "totalityhef dcircumstances” including: (1)
the "property" to support jurisdiction was transéer to the United States for the
purpose of creating jurisdiction less than one wbefore the Petition Date; (2)
Yukos' proposed plan of reorganization was not, essence, a financial
reorganization, but rather a challenge to the astif the Russian government and
a forum to litigate other causes of actions thakd@ubelieves it holds; (3) Yukos
has commenced proceedings in several other forurdssaught to replace such
forums (and otherwise applicable foreign and irdéomal law) with the U.S.
bankruptcy court (which is not uniquely qualified tletermine Yukos' various
disputes) and U.S. law; (4) the Court's personasdiction over many pertinent
parties to Yukos' disputes was questionable; (®) wast majority of Yukos'
business operations are in Russia; (6) any reagaon of Yukos would require
the cooperation of the Russian government; andtt{€) sheer size of Yukos'
operations and its importance to the Russian ecgriawor permitting resolution of
the disputes presented by Yukos in a forum wheeeRhssian government will
participate®

By contrast, inn re Avianca the bankruptcy court denied a motion to dismiss
Avianca's voluntary chapter 11 petition pursuantséxtion 1112(b) for reasons
similar to those underlying its denial of the dissa@l request under section
305(a)(1) discussed abo%eThe court flatly rejected the proposition thabaefgn
debtor must commence a parallel proceeding inatsencountry simply based upon
the speculative allegation that it may not be ableffectuate a chapter 11 plan of
reorganization with respect to creditors in thesign debtor's home country that are

& 1d. at 399.

8 |d. at 400.

% |d. at 401.

8 |d. at 410-11. Russian insolvency proceedings werermmed regarding Yukos, which subsequently
resulted in the commencement of a chapter 15 catfeelforeign representative of such Russian iresaly
proceedings and is pending in the United Statekia@tcy Court for the Southern District of New York
under Case Number 06-10775-RDD. Kurt A. M&yiTale of Two Proceedings: "Turnabout is Fair Play"
the Yukos U.S. Bankruptcy Casast. BANKR. INST. J.,July—Aug. 2006, at 24-25, 67-69 (analyzing Yukos
U.S. chapter 11 and chapter 15 bankruptcy cases).

8 In re Aerovias Nacionales de Colombia S.A. Avianca, 30R. 1, 17-18 (Bankr. S.D.N.Y. 2003)
(explaining reasoning behind denial of motion tendiss);see supranotes 18-19 and accompanying text
(discussing court's section 305(a)(1) analysis).
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not clearly subject to the U.S. court's jurisdint® The bankruptcy court again
emphasized that no difficulties had arisen wittpees to such issues in the case at
that stage. The Court advised that, if any sudblpms were to arise, the foreign
debtor could then consider whether concurrent pdiogs might be necessary to
effectuate its reorganization, or whether applyiegtain provisions of Colombian
law in the chapter 11 plan of reorganization may rexessary to enhance
enforceability of the plan in Colombfa.

3. Prepackaged Chapter 11 Proceedings

As the foregoing illustrates, foreign debtors mayiate a plenary chapter 11
proceeding based upon as little as a bank accoutiie United States to seek
protection under the Bankruptcy Code. However hiteadth of this access to U.S.
bankruptcy jurisdiction is tempered by the disaediry abstention powers of the
bankruptcy courts. Perhaps the most significarsteadtion concern for foreign
debtor bankruptcies relates to the effectivenesh®fU.S. bankruptcy proceeding
upon creditors and other parties-in-interest whm lacated entirely outside of the
United States and therefore might not be subjectthi bankruptcy court's
jurisdiction. As theAviancacase plainly illustrates, these issues involvelacate
balancing act that will depend upon the circumstanof each case, but most
importantly upon the cooperativeness and consettiasfe outside the bankruptcy
court's jurisdiction.

In Avianca a traditional non-prepackaged chapter 11 reorgdion without a
parallel Colombian bankruptcy proceeding was fdasibecause many of the
foreign debtor's dissenting creditors were subjexrtthe bankruptcy court's
jurisdiction and the foreign debtor had succesgfakgotiated and structured its
bankruptcy proceeding to meet the needs of paldiggted outside of the United
States. For example, the foreign debtor had obthinstandstill agreement with its
affected Colombian creditors, and those credit@ad &ctively participated in and
supported the chapter 11 c&3dn addition, the foreign debtor had obtained
authority from the bankruptcy court to pay, in trelinary course of its business,
small pre-petition claims (claims under $7,000noy-U.S. creditors and to pay the
pre-petition claims of certain critical Colombiagndors in the ordinary course of
busines$® As a result, the pre-petition claims of this umaee of creditors (who
were outside the U.S. court's jurisdiction) wereeesially excluded from the

zj In re Avianca303 B.R. at 17.

8 1d. at 14;seeLyster,supranote 9, at 214—1GFemarking Avianca's chapter 11 filing appearedfable
to most of its creditors and creditors did not ekpthapter 11 process); Howard SeiBgnkruptcy for
Bankers 121 BANKING L.J. 341, 347 (2004) (reaffirming Avianca received effective standstitbm
Colombian creditors without formal filing and indiing major creditors actively participated in U.S.
bankruptcy matters).

In re Avianca 303 B.R.at 10. As the Court noted, such relief is not uneam in other large domestic

chapter 11 casekl.
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chapter 11 process, thereby limiting the risk thath creditors would take action in
opposition to the reorganization outside of thetebhiStates. The bankruptcy court
recognized, however, that opposition by partiessidet of its jurisdiction could
undermine the feasibility of the chapter 11 regtring, but suggested that if such a
situation arose it could be addressed at that tpo¢entially by commencing a
concurrent Colombian proceeding that could be doatdd with the U.S.
bankruptcy proceeding.

A "prepackaged” chapter 11 proceeding is an alteenatructure that can be
successfully employed to manage these risks inigordebtor initiated U.S.
bankruptcy proceedings. In a prepackaged bankruptte potential debtor
negotiates a mutually acceptable plan of reorgéinizavith some of its creditors
(often financial creditors such as banks or bondéra) prior to filing for
bankruptcy’’ In a "pure" prepackaged bankruptcy, the debtot pieépare and
disseminate a disclosure statement and ballots abtdin the requisite votes
approving the plan before filing for bankrupt®The debtor only needs to solicit

% |d. at 16-17.

%1 Seell U.S.C. § 1126(b)(1) (2006) (contemplating staition of votes upon chapter 11 plan of
reorganization before commencement of chapter &&)cim re Bd. of Dirs. of Multicanal S.A., 314 B.R.
486, 505 (Bankr. S.D.N.Y. 2004) (stating U.S. pakaged bankruptcies allow debtors to develop
reorganization plans and solicit acceptance of gd#hs prior to chapter 11 filing provided certain
requirements fulfilled);in re Bd. of Dirs. of Hopewell Int'l Ins. Ltd., 238 B.R5, 52 (Bankr. S.D.N.Y.
1999) (explaining prepackaged bankruptcies invaleeising reorganization plan and seeking votes poio
filing chapter 11);In re Colonial Ford, Inc., 24 B.R. 1014, 1017 (Bankr. Dtah 1982) (indicating
acceptance of reorganization plans agreed to fwifiing chapter 11)Order M-203 Procedural Guidelines
for Prepackaged Chapter 11 Cases in the U.S. BantkyuCourt for the Southern District of New Y,ork
LA (McKinney's New York Rules of the Court Fede2006) [hereinafteiGuideline$ (contemplating
scheduling motion to be filed upon commencemenh wlisclosure of pre-petition creditor vote results)
Prepackaged bankruptcies are a well-establishédicesring device which has existed in the Unitedt&s
for decadesSeeln re Multicanal, 314 B.R. at 504 (citing Campbell v. Alleghany g¢r75 F.2d 947 (4th
Cir. 1935)) (stating United States has long recogphiprepackaged bankruptcies as way of restrugyrin
Josef S. Athana€xpediting the Administration of the Estate in Cieapll: The Case for Obtaining a
Court-Approved Combined Plan and Disclosure HeariBgJ. BANKR. L. & PRAC. 103, 115 (1999)
(suggesting long history of prepackaged bankrugptdéie chapter 11 cases). For a good discussion of
prepackaged bankruptcies, ggmerallyN. SAGGESE& A. RANNEY-MARINELLI, A PRACTICAL GUIDE TO
OUT-OFCOURT RESTRUCTURINGS ANDPREPACKAGED PLANS OFREORGANIZATION (Aspen Publishers, Inc.
2000) (1993) and Corrinne Ball & Reginald A. GreeBé&rategies in "Prepackaged" Bankruptcies and
Implication of Security Laws827 PLI/@MM. 201 (2001). As discussed more fuilyfra note 122, other
countries have adopted similar streamlined resirud regimes that may be employed by a foreigrtateb
under foreign law and potentially recognized in thated States under chapter 15 of the BankruptgeC
See infranote 122 (pointing to several international orgatians encouraging foreign countries to adopt
rehabilitation methods similar to prepackaged ranizations); Salafissupranote 9, at 316—17 (explaining
chapter 15 seeks to enhance recognition of fore@grkruptcy proceedings and lists as objective catioa
in reorganizing unstable companies).

2 In re Multicanal, 314 B.R. at 504-05 (explaining filers of prepame bankruptcy plans may provide
court with previously solicited acceptances progidelicitation complied with relevant laws and mutar, in
absence of laws or rules, acceptance was obtaifteddisclosure of sufficient informationjBuidelines
supranote 91, at Ill.A (compelling debtors to solicit @equired votes on prepackaged bankruptcy plah an
to indicate attainment of necessary acceptances torfiling scheduling motion); Saggeseipranote 91, §
4.01[A] ("In a prepackaged plan, the prospectivbtoienegotiates and solicits acceptances of ita pfa
reorganization prior to the commencement of itbdpter 11 case."). In other hybrid approaches élled
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acceptances from creditors who are "impaired" by terms of the plan of
reorganization and does not need to solicit (iflitoes who are "unimpaired” (who
are assumed to accept the plaror (ii) creditors who are proposed to receive
nothing under the plan (who are presumed to vo&nagthe planj? Thus, where
the debtor seeks only to restructure its finand&tt (e.g., bonds) and leave other
creditors unimpaired, the debtor need only sotloit impaired financial creditors.
There is no bankruptcy court oversight during thegiqu in which the debtor
formulates and negotiates its plan of reorganipadiod solicits acceptances of such
plan from its affected creditorS.However, the debtor's solicitation is subject to
applicable non-bankruptcy law, which, in the casaemrganizations of existing
securities, or offerings of new securities undez filan of reorganization, will
require compliance with applicable U.S. securitisgs

"pre-negotiated" or "pre-arranged” chapter 11 pedagys), the debtor may negotiate all or part ef glan
of reorganization and obtain the support of a $icgmt number of its creditors before filing foragter 11
protection, but not officially commence the sobtibn of votes on such plan until after filing foenkruptcy
protection.SeeBall & Greene supranote 91, at 245-47 (examining pre-arranged bankyupians, "lock-
up agreements," in which creditors agree to suppmrfirmation of debtors' reorganization plansimiet of
voting); Kurt A. Mayr, Unlocking the Lockup: The Revival of Plan Suppogre&ments Under New §
1125(g) of the Bankruptcy Caodd5 J. BANKR. L. & PrAC. (forthcoming Dec. 2006) (discussing
prenegotiated chapter 11 cases and plan suppesragnts).

% Seell U.S.C. § 1126(f) (2006) (deeming “a class ihabt impaired” as accepting plasge alsdn re
E.S. Bankest, L.C., 321 B.R. 590, 595 (Bankr. $R. 2005) (stating unimpaired creditors are nditled
to vote on reorganization plan under section 1328¢f re River Vill. Assocs., 181 B.R. 795, 806 (Bankr.
E.D. Pa. 1995) (noting Bankruptcy Court found uraingd creditors deemed to have accepted plan wtithou
voting under section 1126(f)).

% Seell U.S.C. § 1126(g) (2006) (declaring class notrézeive or retain any property under plan”
presumed to reject plangee also In rePWS Holding Corp., 228 F.3d 224, 231-232 (3d @000)
(acknowledging holders without interest deemedejeat reorganization pland)) re Snyders Drug Stores,
Inc., 307 B.R. 889, 894 (Bankr. N.D. Ohio 2004)ofpding classes receiving nothing assumed to reject
reorganization plans).

% 11 U.S.C. § 1126(b) (2006) (contemplating pretioet solicitation);see In reMulticanal, 314 B.R. at
505 (providing no court oversight while debtor deps reorganization plan and solicits acceptanoa® f
creditors); In re Hopewel] 238 B.R. at 52 (suggesting debtors devise re@gton plan and solicit
acceptances prior to judicial involvement).

® 11 U.S.C. § 1126(b) (2006ontemplating solicitation of plan acceptancesejections must be in
compliance with relevant non-bankruptcy laws, rides regulations for disclosuréj re Pioneer Finance
Corp., 246 B.R. 626, 630 (Bankr. D. Nev. 2000) (akpng prepackaged bankruptcies require discloatire
time of solicitation to comply with relevant nondsauptcy laws, rules or regulations); Athansspranote
91, at 114 (providing prepackaged bankruptcy pkmesonly confirmed if disclosure statements confmm
with relevant non-bankruptcy laws). As discussederfolly infra note 117, there is some risk that the
exemption from the registration requirement of th8. securities laws for securities offered undptaa of
reorganization provided by section 1145 of the Baptcy Code may not apply to ttsslicitation that
occursbefore the commencement of the bankruptcy case. Howesemtion 1145 likely applies to the
issuanceof securities under a prepackaged plan of reorgéioh confirmed by the Bankruptcy Court. 11
U.S.C. § 1145(a) (2006) (authorizing exemption fr@istration requirements for securities offeredad
as part of bankruptcy reorganization plan). Acaagtli, the foreign debtor will likely seek to haus pre-
petition solicitation qualify for an exemption frotme registration requirements of the U.S. se@agi@ws or
register the solicitation with the SESee infranote 117.
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Court supervision of the restructuring process doets commence until the
debtor files a chapter 11 petitidhAt the time that such petition is filed, the debto
also files its plan of reorganization, disclosutatement, and evidence that it has
obtained the requisite votes to confirm its plarredrganization, and requests the
court to schedule a hearing (typically approximatahe month from petition date)
to consider approval of the solicitation procesd aonfirmation of the plan. In
many cases, this court oversight consists of twarihgs before the bankruptcy
court: (1) a "first day" hearing on the day that tthapter 11 petition is filed, and
(2) the confirmation hearing to approve the plad aalicitation®® The "in court"
process for an unconstested prepack typically eaashlittle as one month, though
it has been as short as two days in one recenftase

In a prepackaged bankruptcy, the debtor becomedehtdr-in-possession”
under the Bankruptcy Code and existing managenartinues in possession and
administration of the debtor's property and busin®sAs a debtor-in-possession,
the debtor and its management owe legal dutiesrédlitors and parties-in-
interest:®* The debtor is permitted to conduct its businesth&ordinary course,

" In re Multicanal, 314 B.R. at 505 ("Once a case is filed, U.S. toexercise supervisory and oversight
powers in a U.S. Prepack . . . .T re Hopewel] 238 B.R. at 52 (suggesting court's involvement in
prepackaged bankruptcies begins once petitioned)fi Richard E. Mendale$¥e Can Work it Out: The
Interaction of Bankruptcy and Securities Regulatiorthe Workout Contexd6 RUTGERSL. REv. 1213,
1286 (1994) (indicating court's involvement in pekaged bankruptcies begins with filing of chaptér
petition).

% See In reHopewel| 238 B.R. at 52 (explaining after bankruptcy petitis filed, court becomes
acquainted with reorganization plan and then led@wvenes to consider authorization of discloswuatestent
and plan); Guidelinesupranote 91, at Il (contemplating scheduling of camgtion hearing not more than
90 days after petition dateut-of-Court Workouts, Prepacks and Pre-arrangedsé&& A Primer AM.
BANKR. INST. J., Apr. 2005, at 16 (noting in prepackaged bapitcies, once petition is filed debtor just
needs court to retroactively approve disclosureestant and confirmation of plan).

% In re Blue Bird Body Co., which is pending in United $®Bankruptcy Court for District of Nevada,
filed a chapter 11 petition and a plan of reorgaiin on January 26, 2006, and the court entereatdar
confirming the plan and approving the prepackaggidisation process on January 27, 208ée In reBlue
Bird Body Co., Case No. 06-50026-GWZ (Bankr. D. N2906), docket Nos. 1 & 4 (petition and plan) and
27 (confirmation order).

1091 U.S.C. § 1107 (2006) (providing rights, poweasid duties of debtor-in-possessioir); re
Multicanal, 314 B.R. at 505 (explaining in U.S. prepack, ‘tdelcontinues in possession of its property and
operates its businessth the case of a contested prepackaged procedtim@pposing creditor could seek
to appoint a trustee to take over management, bchh sppointment is unlikely absent extraordinary
circumstances wherein a supermajority of the dé&btaffected creditors maintain their support foe th
reorganization. 11 U.S.C. § 1104 (2006) (permitapgointment of trusteedpeCourtney C. CarteSaving
Face in Southeast Asia: The Implementation of Rekpged Plans of Reorganization in Thailand, Malaysi
and Indonesial7 Bank. DEv. J. 295, 299 (2000) (noting rules regarding appoémt of examiner and/or
trustee are not usually invoked in context of pokpa

10111 U.S.C. § 1107 (2006) (requiring debtor-in-@ssion to perform all functions and duties of &est
serving in chapter 11 casd)) re Kingston Square Assocs., 214 B.R. 713, 735 (Ba8KD.N.Y. 1997)
(noting debtors' fiduciary duties include generakditors when corporation approaches or reaches
insolvency);In re Bellevue Place Assocs., 171 B.R. 615, 623 (Bank. NI. 1994) (stating section 1107
imposes fiduciary duties upon management of debtpessession); Official Committee of Unsecured
Creditors of RSL Com PrimeCall, Inc. v. Beckdffi fe RSL Com Primecall, Inc.), No. 01-11457, 2003 WL
22989669, at *7-8 (Bankr. S.D.N.Y. Dec. 11, 2003J]he directors owe fiduciary duties to the entire
‘community of interests' of those involved with therporation, including creditors." (quoting Credit



2006] ENFORCING PREPACKAGED RESTRUCTURINGS 497

but must seek prior court approval to perform aapdactions outside the ordinary
course of the debtor's business and to make pagmardny debts that arose before
the debtor filed for bankruptcy during the pendentyts bankruptcy case (i.e., the
period before the court confirms the plaf).

Prepackaged bankruptcies can greatly reduce thgthleand cost of the
bankruptcy case and provide greater certainty deegmutcome to the debtor, the
parties-in-interest and the market generdifyPrepackaged bankruptcies afford
debtors greater flexibility than out-of-court restturings (e.g., tender offers and
exchange offers in the case of bond debt) becdeseempower the debtor to bind
dissenting and non-voting creditors to the restmiicf terms accepted by the
majority of voting creditors in their class requiréor approval of the plan of

Lyonnais Bank Nederland, N.V. v. Pathe Commc'ngpCdcCIV.A.12150, 1991 WL 277613, at *34 n.55
(Del. C. Dec. 30, 1991))).

10211 U.S.C. § 363 (2006) (requiring court approvatrahsactions outside ordinary course of debtor's
business)in re Structurlite Plastics Corp., 86 B.R 922, 932 (BaixkD. Ohio 1988) ("Selective re-payment
of pre-petition debt . . . is violative of the antatic stay imposed by 11 U.S.C. § 362(a) and,|érated,
would negate the fundamental principle of equabifytreatment among similarly situated creditors.").
Although not expressly stated in the Bankruptcy €atlis universally accepted that the automathy s
section 362 of the Bankruptcy Code and the nattiie chapter 11 proceeding generally prohibit a debt
from paying pre-petition debts other than thoseeurigrms of a confirmed plan of reorganization or
pursuant to court authorizatioBeeMichelle L. Miller, The Fox vs. the Hedgehog: Why Purely Emotional
Damages Should Be Recoverable Under 11 U.S.C. 862 DEPAUL Bus. & CoMm. L.J. 497, 499-500
(2006) (discussing how automatic stay operatedastsry injunction).See generallyll U.S.C. § 362(a)
(2006) (listing instances wherein petitions filedder sections 301, 302, or 303 of Code invoke aatiom
stay); Rafael Efrat,The Case for Limited Enforceability of a Pre-PetitiWaiver of the Automatic Ste32
SAN DIEGO L. REv. 1133 (1995) (analyzing courts' rational regardiftether or not to enforce pre-petition
waivers of automatic stays). As notiedra, due to streamlined nature of prepackaged bankirgytcourts
frequently grant debtors authority to pay certane-petition claims, including unaffected claimse(.
"unimpaired") under a plan of reorganization.

103 SeeSaggesesupranote 91, § 4.03[B] (discussing advantages andieffides of prepackaged chapter
11 proceeding including reduced cost, shorter moicg, diminished adverse effects of proceedingnupo
debtor's business, and increased certainty oftje&all & Greene supranote 91, at 207 ("A prepackaged
bankruptcy potentially can greatly reduce amounttiofe spent in bankruptcy because the principal
remaining task is the approval of the disclosuageshent and confirmation of the plan of reorgainizat);
International Monetary Fund, Legal Dep@rderly & Effective Insolvency Procedureg3 (1999) (noting
prepackaged plans provide ability to bind dissentireditors and "provides [debtors] certainty wigspect
to retention and control of the enterprise and, ralle minimizes the disruption of the business");
UNCITRAL, Legislative Guide on Insolvency Law, 23@nited Nations 2005) (noting expedited
reorganizations overcome hold-out problems in dwgemrt workouts and permit debtors to avoid "tosts,
delays and procedural and legal requirements afssociated with full reorganization proceeding¥he
International Insolvency Institute's Committee oxpé&dited International Reorganization Procedures ha
specifically noted efficiencies of prepackaged/ehiigel reorganization proceedingSee International
Insolvency Institute, Expedited International Reorganization Procedureas® Upon Portions of
UNCITRAL's Insolvency Legislative Guid€2d Annual Int'l Insolvency Conference June 2002)
(recommending adoption of expedited reorganizajwocedures to facilitate benefits of out-of-court
reorganizations because they are "cost effectificiemt tools for rescue of financially troubled
businesses")see alsoProposed Framework For Expedited Insolvency Procesiulo Facilitate Cross-
Border Restructuringshttp://wwwe.iiiglobal.org/international/projectsémework.pdf [hereinafteProposed
Framework (suggesting use of expedited reorganization giocss).
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reorganization under the Bankruptcy Cd¥fe.In addition, a bankruptcy
restructuring can be "crammed down" over the olgaodf non-consenting classes
of claim or interest holders under certain circuanses where such parties' consent
would be required in an out-of-court restructurtfiy.ln a traditional (non-
prepackaged/pre-negotiated) bankruptcy, no prioreeagent regarding the
reorganization terms is reached, and such negmimtactually occur after the
bankruptcy filing, which may consume significamh& and resources.
Prepackaged plans can be structured to minimizextent to which creditors
(particularly ordinary course employees and traclitors) will have their rights
impaired. Such plans often include an agreemeobtapromise the claims of large
financial creditors (such as banks and bondholdbtg)leave the claims of all other
creditors unimpaired to be paid in full under tlestructuring® As a result, a
claims reconciliation process (the process in diticmal chapter 11 proceeding
where creditors file claims in the bankruptcy whare then disputed, if warranted,

104 Seelnternational Monetary Fund, Legal Deptupranote 103, at 73 (noting one benefit of expedited
reorganizations is ability to bind hold-out cred#y UNCITRAL, supranote 103, at 238-39 (discussing
benefits of expedited reorganizations); Internalomsolvency Institutesupranote 103, at 1 (analyzing
benefits of expedited reorganizationBxoposed Frameworksupra note 103, at 2—-3 (stating expedited
reorganizations provide ability to bind hold-ouéditors). A class of creditors is deemed to hawvepied a
plan of reorganization if a group of creditors irck class—holding two-thirds of the total value ama-
half of the number of such claims—votes to acdepttianSeell U.S.C. 8 1126 (2006) ("A class of claims
has accepted a plan if such plan has been acceptetditors . . . that hold at least two-thirdsamount
and more than one-half in number of the allowe@hteof such class held by creditors . . . .").Ha tontext
of out-of-court restructuring, the ability to bimltissenting creditors can be constrained by apgécabn-
bankruptcy law. For example, in the case of bonbt,dedentures often include contractual provisions
protecting dissenting creditors and precluding ajarity action” to consent to restructuring thatulebalter
the dissenting holder's right to sue for, amongeothings, principal and interest owed on such édd
bond. Indeed, in the case of bonds issued undentaoce and qualified under the Trust Indenture éfct
1939 ("TIA"), such indentures are presumed as mattdaw to prohibit such "majority actionSeel5
U.S.C. 8§ 77ppp(b) (2000) ("[T]he right of any hald# any indenture security to receive paymenthef t
principal of and interest on such indenture segurit . shall not be impaired or affected withthé consent
of such holder.")seeSaggesesupranote 91, § 4.01[A] (noting prepackaged bankrugteymits debtor “to
effectuate a financial restructuring with levelsasteptance generally lower than those requiresdhange
offers"). As discussed more fullinfra, TIA's "majority action" restriction is inapplickb to in-court
restructurings under chapter 11 or chapter 15eB#nkruptcy Code.

19511 U.S.C. § 1129(b) (2006) (providing circumstanadierein court shall confirm plan). For example,
existing equity-interest holders frequently haveeithinterests impaired, if not extinguished, under
prepackaged plans that convert all or part of toedilaims into equity when a reorganized debtoergas
from chapter 11SeeJustin R. Kaufman, Commerndalting the Enron Train Wreck: Using the Bankruptcy
Code to Rescue Retirement Pla@é TEMP. L. REv. 595, 608 n.109 (2003)'Although the rule that
creditors' claims are superior to equity holderriests in bankruptcy is not made explicit in Gale, it is
implicit in the ‘cramdown’ provisions of 11 U.S&1129(b).").

1% See Saggesesupra note 91, § 4.01 (noting prepackaged plans are "Mikely to succeed if a
company's problems flow mainly from a highly levgd capital structure" and discussing importance of
and strategies for paying debtor's other ordinayrse liabilities); UNCITRAL supranote 103, at 239-40
(encouraging countries to adopt prepackaged oreétiigd" reorganization procedures, particularly for
reorganizations that affect discrete classes dafitmes such as lenders, bondholders, equity holaedsother
non-institutional creditors with considerable stke foreign debtor)Proposed Frameworksupra note
103, at 4 (proposing model statute for expeditentganization procedure focused upon "borrowed money
indebtedness (institutional and public, whetheuseat or unsecured) and other similar financialgdilons
[that can] be adjusted by . . . a vote").



2006] ENFORCING PREPACKAGED RESTRUCTURINGS 499

by the debtor) is not necessary because the dsipically admits its liability to the
class of financial debt affected by the plan (eagmits that it owes the outstanding
principal and interest on its bonds) and agreepdy all other claims that are
unimpaired by the bankruptcy in the ordinary cows¢he debtor's busine&¥.In
addition, debtors may obtain court authorizatiorp&y the claims of unimpaired
creditors and other "critical vendors" in the oty course of business during the
pendency of the bankruptcy proceediffyAs a result, the plan and the chapter 11
proceedings can be structured to permit the debtave unimpaired and pay the
claims of the debtor's trade creditors and empleyaed thereby substantially
diminish the risk that such parties would challetty2 U.S. prepack proceeding. In
such circumstances, the bankruptcy court is predentith a voluntary and
consensual plan that has already been agreed #osypermajority of the foreign
debtor's affected creditors and is less likely dach parties over whom the court
lacks jurisdiction or who may be able to avoid eoément of its orders. Where
available, the foreign debtor could potentially lseessistance similar to ancillary
relief under the laws of its own country and othigarticularly where such country
has adopted the UNCITRAL model law as has the dritgates in new chapter 15)
to aid the U.S. prepack and bind parties that mayuliside the reach of the U.S.
bankruptcy court's jurisdiction.

The prepackaged chapter 11 proceedings of Empréseriea Del Norte
Grande S.A. ("Edelnor") and Chivor S.A. in the itStates Bankruptcy Court for

197 See In reBd. of Dirs. of Multicanal S.A., 314 B.R. 486, 5(Bankr. S.D.N.Y. 2004) (stating "there is
no need for a claims administration or reconciiatprocess" in many U.S. prepacksge alsoUnited
Artists Theatre Co. v. Waltorin( re United Artists Theatre Co.), 315 F.3d 217, 224 {88 Cir. 2003)
(comparing "[p]renegotiated" bankruptcies with tygdichapter 11 cases); Republic Health Corp. valCor
Gables, Ltd. 6 re REPH Acquisition Co.), 134 B.R. 194, 196 n.1 (NI@x. 1991) (highlighting timeliness
of "prepackaged" plansuidelines supranote 91, VI.C.13-18 (contemplating motions to atiedebtor
to pay numerous pre-petition obligations in ordynaourse, including employee wages & benefits,
unimpaired claims under the prepackaged plan, m&telaims and warranties, and payments under key
executory contract obligationsf3uidelines supra note 91, IX.A&B (contemplating no bar date will be
established for filing claims in prepackaged chaffieunless requested by debtor).

198 Seeln re Multicanal 314 B.R. at 506 (noting unaffected creditors 'geaerally paid on confirmation
of a plan or in the ordinary course of the debtbdsiness"); Joshua A. Ehrenfe@uieting the Rebellion:
Eliminating Payment of Prepetition Debts Prior tbd@pter 11 Reorganization30 U.CHI. L. REV. 621, 635
n.92 (2003) (discussing how pre-petition “paymeate unnecessary in prepackaged reorganization");
Guidelines supranote 91, 1V.C.13-18 (examining motions to auth®riiebtor to pay various pre-petition
claims). The recent decision restricting the paymnoéticritical vendors" issued by the Seventh Cir€lourt
of Appeals inin re Kmart Corp, 359 F.3d 866 (7th Cir. 2004), appears to indith#t its decision, which
focused primarily upon domestic “critical vendoims"a case involving a domestic debtor, would eguall
apply to foreign creditorsSee generallys. Ray Warner & Monica L. LoftinSeventh Circuit Casts Doubt
on Common Practice of Paying Critical Vendors innBauptcy CasesSGREENBERG TRAURIG ALERT,
March 2004 (analyzing effects ¢fmart decision). However, it does not appear that thigjuem issues
presented by foreign creditors were actively litigaand that the case did not involve a foreigrtateb
initiated proceedingSeeln re Kmart 359 F.3d at 866see also In rélropical Sportswear Int'l Corp., 320
B.R. 15, 20 (Bankr. M.D. Fla. 2005) (indicating cta reliance on failure of movant to make any
evidentiary showing inKmarf). Moreover, the 2005 Bankruptcy Amendments proviskatutory
"administrative claim" priority to vendors who solgoods to the debtor within 20 days before
commencement of the chapter 11 proceediegll U.S.C. § 503(b)(9) (2006).
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the Southern District of New York, illustrate thiegtiveness of such a stratet}y.
Edelnor, a power company with all of its operationsChile, restructured $340
million of participation certificate debt (which wasubstantially similar to
unsecured bonds) in a prepackaged bankruptcy pioageevhere the plan was
confirmed approximately one month after commencéragthe proceedings.

Edelnor's restructuring did not impair any otheeditors or equity interest
holders but permitted the company to substanti@tjuce the financial burden of
the participation certificates to permit the compan return to profitability. The
success of Edelnor's restructuring was driven igelgpart by the overwhelming
support of the holders of its affected debt (98%hef outstanding principal amount
of such debt voted to accept the plan). In additihe risk of a rogue creditor
taking action in Chile inconsistent with the U.Sogeeding was tempered by the
fact that holders of the participation certificathd not have individual standing to
bring suit on such debt in Chilean courts. Morepu®y leaving general trade
creditors unimpaired and obtaining authority to gagh creditors in the ordinary
course of business, such creditors did not objedrttake any action inconsistent
with the U.S. bankruptcy proceedify.

The Chivor reorganization similarly focused upodiscrete class of financial
creditors without impairing the general trade credi of a Colombian power
concern, and was successfully consummated in aemaft months. Chivor's
prepack restructured approximately $330 milliorsetured bank debt and enjoyed
100% support by all banks that actually voted ufienchapter 11 plah’ Like
Edelnor, Chivor sought and obtained approval to paypre-petition debts other
than the secured bank debt being restructured @notidinary course during the
pendency of its bankruptdy? The court confirmed Chivor's plan of reorganizatio
approximately five weeks after commencement ofctee.

In addition to providing foreign debtors with thbildy to bind dissenting or
non-participating holders of their bonds, prepaekhdpankruptcies offer several
other advantages. First, the discharge, releasmjlgation and injunction, and
other provisions of the confirmed plan of reorgatian provide many of the non-
debtor/third parties participating in the restruictg with protection against legal

1 There are no published decisions in these unstetteand prepackaged chapter 11 proceedings.
However, the court filings in these cases can bedon the docket of the United States BankruptoyrC
for the Southern District of New York (electronioaket website: https://ecf.nysb.uscourts.gov/cgi-
bin/login.pl) undein re Edelnor S.A.Case No. 02-14530 (ALG) arl re Chivor, S.A. E.S.PCase No. 02-
13291 (BRL). The disclosure statement filed in ¢heases, which provides significant detail regaydirese
reorganizations, can be found at Docket No. 15henEdelnor docket and Docket No. 2 on ti@hivor
docket.

110 The motions and orders relating to this relief ba found on th&delnordocket at Docket Nos. 4, 5,

6, 18, 19 & 20.

1 Two holders of approximately 10% of the overalhk debt had opposed the restructuring and did not
cast votes regarding Chivor's prepackaged chapitealdn.In re Chivor, No. 02-13291 (BRL), 2002 WL
32773533 (Bankr. S.D.N.Y. Aug. 9, 2002).

12 The motions and orders relating to this relief ba found on th€hivor docket at Docket Nos. 8, 10,
13, 26, 29 & 30.



2006] ENFORCING PREPACKAGED RESTRUCTURINGS 501

action by dissenting creditors in the United Statéss a result, numerous third
parties whose cooperation is necessary for the efistent closing of a bond debt
restructuring will obtain certainty that their peipation will not unreasonably
expose them to liability. For example, the indeatuiustee for existing bonds will
be able to assist the debtor in communicating whibndholders, making
distributions under the plan to such bondholderd atimately canceling any
global notes evidencing the existing bonds suliigahe restructuring. Similarly,
The Depositary Trust Company and the foreign déebexchange agent will be able
to facilitate consummation of the restructuring dffect bonds that have been
tendered in connection with the solicitation withéear of exposing themselves to
liability. Such protection may also extend to fbeeign debtor's officers, directors,
and advisors, as well as other parties engagedhé process leading to
consummation of the confirmed plan of reorganizatio

Second, section 1145 of the Bankruptcy Code prevateexemption from the
registration requirements of the U.S. securitieswslaor the issuance of new
securities under the prepackaged plan of reorghmizd® The section 1145
exemption provides a clear safe harbor for theahdsisuance of the new securities
under the confirmed prepackaged plan and thereifdte an element of certainty to
the transaction. However, there is some risk thatsection 1145 exemption may
not apply to the pre-petition solicitation that o in a prepackaged chapter 11
case. At least one member of the United Statesurfies and Exchange
Commission (“SEC”) staff has implied that the sewetil145 exemption does not
apply beforethe debtor commences a chapter 11 proceedingtamdfore, in the
case of a prepackaged bankruptcy, the disseminafiandisclosure statement and
solicitation of votes before filing a chapter 11ltifien constitutes an offer and sale
of securities that must either be registered uttteJ.S. securities laws or qualify
for another registration exemptioff. As a result, foreign debtors may determine

1311 U.S.C. § 1145 (2006%ee In reKenilworth Sys. Corp., 55 B.R. 60, 62 (Bankr. ENDY. 1985)
(finding section 1145 was intended to give bothtdeband creditors of debtors' estates exemptimms f
securities laws); NRTON BANKRUPTCY LAW AND PRACTICE 2d Rule 4003 (William L. Norton, Jr. ed.,
2005-2006) (describing procedures regarding exemg}i The exemption is subject to certain limitasio
including an exception for securities that are éssto an "underwriter" as defined in section 11%15kell
U.S.C. § 1145(b) (2006) (defining "underwriterlty; re Standard Oil & Exploration of Del., Inc., 136 B.R.
141, 148-50 (Bankr. W.D.Mich. 1992) (exploring memnof "underwriter" under Bankruptcy Codé&);re
Kenilworth, 55 B.R. at 62 (stating term "underwriter" is defil in section 1145(b) as an entity which
"purchases a claim or interest for the purposesoéiving securities under a plan with a view tdritiate
those securities").

114 SeeAbigail Arms, Current Issues and Rulemaking Proje@89 PLI/GRP 747, 870-71 (1996). There,
the author states:

Issuers soliciting approval of prepackaged banksuptans are engaged in an offer and
sale of securities. Under these plans, securitgdre| in electing whether to accept a
new or different security in exchange for theirstixig security, are making a new
investment decision. Consequently, these transectioe subject to registration under
the Securities Act, absent an available exempsoich as Section 3(a)(9) exchange
offer exemption or the private offering exemptidrBection 4(2).
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that the safest course is to ensure that the prevamcement solicitation of U.S.
creditors is either registered with the SEC or ifjeal for a registration exemption
other than section 1145. Alternatively, in order & solicitation to be covered by
section 1145, the foreign enterprise could pursupra-negotiated" chapter 11
proceeding where significant creditors (typicalyB® and non-US persons) agree
to the general terms of the reorganization plamteetommencement of the chapter
11 case, but actual solicitation of creditors de@isoccur until after commencement
of the casé’®

While the foregoing benefits of a prepackaged aragtl proceeding are
substantial, they are not unaccompanied by riskostvhotably, the chapter 11
proceeding provides a forum for dissenting creditorobject to confirmation of the
plan of reorganization and other relief (i.e., awify to pay trade creditor or
unimpaired claims) sought by the foreign debtoronMrivolous objections can
seriously impact the efficiency of the prepackagedceeding. For example,
objections to confirmation or to approval of thedbsure statement and solicitation
process can raise complex litigation issues underBankruptcy Code that may
delay the confirmation process and result in extensearings or a trial.
Additionally, the Bankruptcy Rules provide such edltjng parties with broad
discovery rights that may result in extensive doentary discovery and depositions
that may add, even if performed on an expeditedspaignificant delay and
expense to the proceediti§.Foreign debtors are typically not accustomed 8. U.

Id.; seeSaggesesupranote 91, § 4.40[D] (noting SEC position that sattld45 is not available to prepack
solicitation because it exempts only "a securitythe debtor" and issuer is not technically "debtantil
chapter 11 proceedings have commenced). For amarguagainst this interpretation, see Ball & Greene
supranote 91, at 216 and Saggesapranote 91, § 4.40[D], which notes that the SEC’s vievhyper-
technical and inconsistent with prior SEC guiddinegarding the scope of section 1145's statutory
predecessor under section 393(a) of Bankruptcy Rut. National Bankruptcy Review Commission, which
was established by Congress to examine and recodhnobanges to the Bankruptcy Code, has
recommended that Congress expressly amend sed#m tb extend the bankruptcy exemption to certain
pre-petition solicitations in connection with pregaged chapter 11 plans of reorganizati®ee
Bankruptcy: The Next Twenty Yea€s GOLLIER (15th ed.)supranote 2, 8 2.4.cf. James J. White, The
Virtue of Speed in Bankruptcy Proceedings, StaterBefore the National Bankruptcy Review Commission
6 (May 14, 1997) (suggesting goal of chapter 11 khbe expedition of process to benefit both secuaradl
unsecured creditors).

15 See United Artists Theatre Co. v. Walton, 315 F.3d 2P24 n.5 (3d Cir. 2003) (highlighting
differences between prenegotiated bankruptciespagie@ged bankruptcies, and typical chapter 11
bankruptcies)Bankruptcy: The Next Twenty Yea® GOLLIER (15th ed.)supranote 2, § 2.4.17 ("The lack
of an exemption for [pre-petition] solicitation [anprepack] can be a significant impediment, whigght
lead a debtor to initiate a traditional chapterche instead, or to pursue a 'pre-negotiated' iplavhich
most of the negotiation—but not the solicitatioket place prior to filing."); Ball & Greensupranote 91,
at 245-47 (discussing prenegotiated chapter 11 cases).

18 For example, Bankruptcy Rule 2004 provides tHaparties-in-interest to a chapter 11 case may
request the bankruptcy court to order extremelyatirexamination "of any entity" relating to the delst
restructuring.FED. R. BANKR. P. 2004 ("On motion of any party in interest, the ¢oomay order the
examination of any entity."). In addition, BankroptRule 9014 provides that various other rules that
incorporate discovery procedures under the FedRarkds of Civil Proceduree(g, FED. R. BANKR. P. 7026
& 7037) apply in the case of "contested matterdictv are essentially any disputed matter in a hgstky
case that is not governed by another specific hgm&y procedure (such as an adversary proceedia).

R. BANKR. P. 9014 ("Except as otherwise provided in this,raled unless the court directs otherwise, the
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style discovery, which is further complicated b ttact that many witnesses and
documents are likely to be located outside of thatddl States in the foreign
debtor's home country, causing language issuegliwhay require extensive use of
translators) and the need for expedition to fat#itthe restructuring. Where the
prepackaged plan proposes to eliminate or subathniimpair existing equity
interests, there is a risk that the bankruptcy tcoay appoint an official committee
of equity holders, whose expenses (including adtprifiees) in resisting the
prepackaged plan would then be paid by the fordigtor's estat€’ While these
risks can be managed by carefully structuring tle pf reorganization and the
chapter 11 proceeding to conform to the Bankrupgfode's requirements, they
cannot be eliminated (particularly where the debiny restructured includes
securities that can be purchased by opportunistit lgigious investors) and are
inherent to any proceeding.

In addition, the prepackaged bankruptcy proceesliefficiency is subject to
the omnipresent risk that a dissenting creditor equity holder outside the
bankruptcy court's jurisdiction could commence legeoceedings against the
foreign debtor in its home country or elsewheresinigt of the United States. The
commencement of concurrent insolvency proceediggsnat the foreign debtor
will trigger the need to coordinate proceedingghie debtor's home country with
those in the United States, which may delay cordirom of the prepackaged
plan*® In the worst casecompliance with the requirements of the concurrent

following rules shall apply: . . . 7026, 7028-7037. ."). Rule 9014 and its related discovery tsgapply to
confirmation objections. #b. R. BANKR. P. 3020(b)(1).

17 5ee1l1 U.S.C. 1102(a)(2)(2006) (“[T]he court may ortie appointment of additional committees of
equity security holders if necessary . . . ."); @zgp supranote 91, § 4.01[A], n.17 (discussing appointment
of equity committee iin re AM Int'l, Inc, Case No. 93-582 (Bankr. D. Del.)j; re Oneida Ltd., Case No.
06-10489-ALG, Memorandum of Opinion and Order on Motfor Appointment of Equity Committee
(Bankr. S.D.N.Y. 2006)available athttp://www.nysb.uscourts.gov/opinions/alg/147842 2fpinion.pdf
(explaining circumstances under which an equity mittee is permissible). Typically, such equity
committees will challenge the debtor's valuationitsfenterprise by claiming that the prepackagesh pl
undervalues the debtor and therefore improperlyiges insufficient distributions to existing equity
holders. This type of a challenge can result irergthy and expensive confirmation heariGge In re
Williams Commc'ns. Group, Inc., 281 B.R. 216, 2Bartkr. S.D.N.Y. 2002) (deciding appointment of
equity committee would cause delay in case)re Kalvar Microfilm, 195 B.R. 599, 601 (Bankr. D. Del.
1996) (remarking additional costs would undoubtediyult from formation of official equity committge
Albero v. Johns-Manville Corplr( re Johns-Manville Corp.), 68 B.R. 155, 164 (Bankr. 8SLIY. 1986)
(finding appointment of official committees wouldldy confirmation of plan).

18 5ee In reAerovias Nacionales de Colombia S.A. Avianca, 30R.B., 1617 (Bankr. S.D.N.Y. 2003)
(discussing potential coordination of U.S. chaptér with Colombian insolvency proceeding); Official
Comm. of Unsecured Creditors v. Transpacific Cdtp.re Commodore Int'l, Ltd.), 242 B.R. 243, 256
(Bankr. S.D.N.Y. 1999) (stating protocol was dedisend implemented to coordinate U.S. and Bahamian
insolvency proceedings); Shinichiro AbRecent Developments of Insolvency Laws and CrosieBo
Practices in the United States and Japaf Av. BANKR. INST. L. REV. 47,72 (2002) (noting three general
approaches address coordination of cross-bordelverscy cases including tacit cooperation guided by
comity, use of protocols, and by treaty). For d@Her discussion of concurrent bankruptcy proceexdseg
infra Part 1ll. Subchapters IV and V of new chapter 15h&f Bankruptcy Code include specific guidelines
that promote coordination between concurrent irmody proceedingsSeell U.S.C 88 152532 (2006)
(codifying statutes dealing with cooperation withrdign representatives and coordinating concurrent
proceedings).
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foreign proceeding may be irreconcilable with th& Lprepack;® or may cause the
need for a resolicitation of acceptances for thenpf foreign insolvency law
imposes an adverse change under the plan of rapagian with respect to any
impaired creditof?°

[I. ANCILLARY CASES—NEW CHAPTER15AND FORMERSECTION 304

The insolvency laws of some other countries al$eraftreamlined procedures
for the expeditious and largely consensual reatringy of financial debt. Some of
these procedures, like Argentingsuerdo preventive extrajudiciglAPE") and
Brazil's newRecuperagéo Extrajudicialare modeled after and akin to the U.S.
prepack by providing for a pre-petition solicitati@f creditors followed by an
expedited reorganization proceeding to obtain coanfirmation** The adoption
of these expedited reorganization procedures ismaerging trend in international
insolvency law that has been endorsed by intematiorganizations, including the

International Monetary Fund and UNCITRAL, both dfiieh have adopted official

19 For example, the foreign insolvency law may inggsiorities fundamentally inconsistent with the
U.S. Bankruptcy CodeSeeStonington Partners, Inc. v. Lernout & Hauspie $heerods. N.V., 310 F.3d
118, 13%33 (3d Cir. 2002) (discussing conflicts regardingardination powers of U.S. law and insolvency
law of foreign debtor's home country); Maxwell Comm€orp. v. Societe Generalén (re Maxwell
Commc'n Corp.), 93 F.3d 1036, 1683 (2d Cir. 1996) (examining conflicts of avoidancaler U.S. law
and insolvency law of foreign debtor's home countigcob S. ZiegelCorporate Groups and Crossborder
Insolvencies: A Canada-United States PerspecfivBORDHAM J. CORP. & FIN. LAW 367, 38288 (2001)
(discussing conflicts between U.S. and Canadiarkroatcy law regarding substantive consolidatisge
alsoBank of N.Y. v. Trecolf re Treco), 240 F.3d 148, 1580 (2d Cir. 2000) (denying section 304 relief to
proceeding that subordinated secured claims tor atleéms given statutory priority under foreign law
because "security interests have been recognizegra@serty rights protected by our Constitution's
prohibition against takings without just compensait).

120 seeFED. R. BANKR. P. 3019 (permitting pre-confirmation modificatiotts plan already accepted by
creditors where "proposed modification does noteasily change the treatment" of any party who s n
consented to such modification in writingp);re Dow Corning Corp. 237 B.R. 374, 378 (Bankr. E.D. Mic
1999) (acknowledging anyone who voted to acceptipus plan will be deemed to have accepted modified
plan if modified plan does not adversely changatinent of creditor's claim); Frank R. Kennedy & &ér
K. Smith, Postconfirmation Issues: The Effects of Confirmatmd Postconfirmation Proceedingst S.C.

L. Rev. 621, 721 (1993) (interpreting rule 3019 to adsresodification of accepted plan before
confirmation in which court can allow modification)

12 See In reBd. of Dirs. of Multicanal S.A., 314 B.R. 486, 5048 (Bankr. S.D.N.Y. 2004) (noting France
and Mexico have forms of prepacksge als®CGSH memae France (mandate ad hoc). For a discussion
regarding the similarities between the APE and pr8&packs, setn re Multicanal, 314 B.R. at 50406,
which concludes that Argentina's APE bears a stresgmblance to U.S. prepackaged plans,lamd Bd.
of Dirs. of Telecom Argentina, No. 05-17811 (BRRQ0O6 WL 686867, at *237 (Bankr. S.D.N.Y. Feb.
24, 2006), which states that APE procedures coénewith U.S. law. For a discussion of Brazil's new
procedure, see Christopher Jarvinen & Luiz FernaNa@tente de Paivalhe New Bankruptcy and
Restructuring Law in Brazil888 PLI/28th Annual Current Developments in Bamikcy & Reorganizations
Vol. I, 33, 44-49 (2006); Fabio CelliBrazil Overhauls Bankruptcy LaWL.EGAL WEEK GLOBAL, Oct. 3,
2005; and Standard & Poorslew Brazil Bankruptcy Law Likely to Improve Recgv@rospects for
Creditors, But Challenges Remain RATINGSDIRECT (2005), http://www.securitization.net/
pdf/sp/BrazilianLaw_5Jul05.pdf.
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policies encouraging countries to incorporate eikpddreorganization procedures
similar to the U.S. prepack into their insolvenaws:**

Even without such modifications to establish a newepack procedure, the
insolvency laws of many countries already providible procedures similar to a
"prepackaged" or "prenegotiated” chapter 11 praogethat foreign debtors can
use to implement an expedited reorganization. example, the U.K. "scheme of
arrangement" procedure, which exists in some fonmumerous jurisdictions,
provides a mechanism to obtain expeditious coumpr@aml of consensual
reorganization plans> Canada's CCAA reorganization procedure can silyitae

12210 2005, UNCITRAL issued its “"Legislative Guide dnsolvency Law," which is intended to assist
national authorities and legislative bodies to lelih "efficient and effective legal framework tddxess the
financial difficulty of debtors.” UNCITRAL,supra note 103. Recognizing the efficiencies inherent to
prepackaged reorganizations, UNCITRAL specificaltivised countries to adopt expedited reorganization
proceedings and provided guidelines for such adoptd. at 238-47. The International Monetary Fund
similarly concluded that, "[t]o enhance the effiaig of the rehabilitation process, the law shodlovafor
the approval by the court of rehabilitation plahatthave been voted upon (or, at a minimum, netgofia
before commencement of the rehabilitation procegtiiimternational Monetary Fundupranote 103, at 73.
The G10 Contact Group on Legal and Institutionatléhpinnings of the International Financial Systeas h
also concluded that prepackaged reorganizationsaaressential element of insolvency law reform to
provide international financial stability. ContaGroup on Legal and Institutional Underpinnings bé t
International Financial Systertmsolvency Arrangements and Contract Enforceabilify, 50 (Sept. 2002),
http://lwww.bis.org/publ/gten06.pdf (discussing paekaged reorganizations role in an international
insolvency setting). Finally, the International éhency Institute's Committee on Expedited Inteora!
Reorganization Procedures has called for a modé&ltst regarding expedited reorganization proceading
International Insolvency Institutesupra note 103;see Proposed Framewgrkupra note 103(offering
supg)ort to voluntary out-of-court restructuringsasminternational basis).

123 A scheme of arrangement is:

[A] procedure provided for under section 425 of @empanies Act [that] . . . may be
used by a company in financial difficulties to reaa binding compromise with
creditors. It is similar to a "pre-packaged" [c]lmpll, in that the agreement is
negotiated out of court, with a court hearing atehd to sanction the pre-agreed deal.

David Frauman, Carolyn Conner & Marc Benn€bmparing Insolvency Regimes in the U.S. and Eaope
Union: The Transatlantic PerspectiveTHE AMERICAS RESTRUCTURING AND INSOLVENCY GUIDE
2004/2005, at 52 [hereinaftérauman & Connelr One court has found schemes of arrangement to be
similar to a U.S. prepacl&eeln re Bd. of Dirs. of Hopewell, 238 B.R. 25, 50-53 (Bang.D.N.Y. 1999)
(granting section 304 relief to Bermudan schemaragfngement and noting its similarities to U.Sppik).
Like a pre-negotiated chapter 11 plan, the deb¢gotiates a financial restructuring with a discreess or
classes of creditors under a scheme of arrangeamehthen files the scheme with a court togetheh wit
request that the court schedule a creditor vBeeid. at 52-53 (describing creditor/debtor negotiation
process under scheme of arrangement). If the rigguismber of creditors (50% in amount and 75% in
number of each affected class) approves the schienee,then submitted for court approval, which, if
granted, binds all affected creditors (includingsginters)Seeld. at 58 (noting statutory effect of scheme
binds all creditors, regardless of whether or hetytvoted in its favor)Frauman & Connersupra at 114
(noting U.K. courts have been willing to grant egiped consideration of schemes of arrangement)eiOth
countries have scheme of arrangement proceduresahae similarly use@®ee, e.g., Frauman & Conner
suprg at 37 (noting in Bermuda "it is not impossible &éodebtor to negotiate with their significant dtecs
and devise a restructuring plan which can be irmaied into a scheme . . . .3 at 67 (noting Cayman
law permits expedited scheme of arrangement pracgell THE AMERICAS RESTRUCTURING AND
INSOLVENCY GUIDE 2004/2005 at 301-02 (discussing Bermuda's schéragangement procedureajt. at
319 (discussing Cayman scheme of arrangement proged2 LLIER INTERNATIONAL BUSINESS
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used to efficiently implement a consensual gfdnn addition, the insolvency laws
of Austria, Colombia, France, Germany, Italy, Jgpsiexico and Scotland also
offer some ability to implement an expedited reaigation proceeding

Depending upon the circumstances, a foreign debty find it preferable to
avail itself of the streamlined restructuring prdgee in its home country and seek
recognition and enforcement of that foreign prooegdn the United States.
Historically, section 304 of the Bankruptcy Codes paovided foreign debtors with
the procedural mechanism to obtain such recognitiothe United State%° The
2005 Bankruptcy Amendments repealed section 304 repthced it with new
chapter 15 of the Bankruptcy Code, which providesaen more comprehensive
regime that can be invoked in aid of a foreignreestiring proceeding’’

INSOLVENCY GUIDE 1114.04[1][b], 23B.10, 27.10[1] (Richard F. Broude ®aeodore L. Freedman et al.
eds., 2005) (discussing Australia, Hong Kong, aethhd's scheme of arrangement procedure).

124 canada’s reorganization procedures are simiflkjble enough to permit expedited reorganizations
based upon reorganization plans agreed to pregpet8eePress Pub., Ltd. v. Matol Botanical Int'l, Ltd., 37
P.3d 1121, 1124 (Utah 2001) (referring to Canabemkruptcy court's reorganization procedurEsduman
& Conner, supranote 123at 61 ("With sufficient advance planning and creditonsultation and support,
'‘prepackaged reorganizations' can be accommodatbdth BIA and CCAA plans."); Ziegesupranote
119, at 384 (discussing "prepackaged plan of amavegt under the CCAA" of Bramalea companies).

125 seeFrauman & Connersupranote 123, at 15 (Austria's "Settlement and RecoitippsAct . . . may
be 'prepackaged’ or structured within certain Btdins");id. at 84 (noting "totally or partially prepackaged
reorganization" is possible under Colombian insotyelaw);id. at 153 (noting German debtors may agree
upon terms of plan with main creditors to be filgtbn commencement of self-administration reorgdioiza
proceeding);id. at 183 (noting that under new lItalian proceduretateban submit a composition plan
already agreed to by at least 60% of its crediforscourt approval as long as such plan does npaim
other creditors)id. at 195-96 (noting two expedited Japanese reorgimizproceduresjd. at 224 (noting
that Mexican law does not prohibit "the executiora@orporate reorganization agreement with theitorsd
before filing the request of a bankruptcyit); at 264 (noting through Scotland's "mechanism céikezship
it is possible to have a pre-packaged reorganisd}joPatrick E. Mears & Hideyuki SakaRacific
Overtures: Acquistions of Financially Distressedn@any Assets in Japa@Bl web posted article at 6
(October 1, 2004) (discussing Japanese prepackageganization proceedings); Cleary Gottlieb St&en
Hamilton LLP, Alert Memo (2005), http://www.cgsh.cfiites/tbl_s5096AlertMemoranda%5CFile
Upload5741%5C293%5C62-2005.pdf (discussing 2006 ndments to French insolvency law and
procedures for court approval of pre-negotiatedrgawization plans pursuant tmandat ad hoand
procédure de concilitation 2 COLLIER INTERNATIONAL BUSINESSINSOLVENCY  23A.04 (2005) (Richard
F. Broude & Theodore L. Freedman et al. eds., 20@5russing flexible reorganization procedureseund
Greek insolvency law).

126 For a comprehensive discussion of section 304, Atan L. Gropper,Current Developments in
International Insolvency Law: A United States Perdjve 863 PLI/Gmm, 815, 822—835 (2004), which
illustrates the procedural mechanisms that enabkign companies in reorganization to bring angillar
special proceedings in the U.S.; Paul L. Léecillary Proceedings Under Section 304 and Propose
Chapter 15 of the Bankruptcy Cqd& AM. BANKR. L.J. 115, 115 (2002), which analogizes section 304
functions as "a portal through which foreign bamtey law can flow into the United States"); and Msh
S. Rimel, CommentAmerican Recognition of International Insolvency&gedings: Deciphering Section
304(c) 9 BaNKR. DEv. J. 453, 455-56 (1992), which discusses varioa®ifa that courts must consider
under section 304 in connection with a foreigntee's request for relief.

1275ee11 U.S.C. §§ 1501-32 (2006) (regulating ancillang other cross-border cases). Chapter 15 is
based upon the Model Law on Cross-Border Insolvgmoynulgated by the United Nations Commission for
International Trade Law ("UNCITRAL"), which has beedopted in varying forms in several other
countries including, Eritrea, Japan, Mexico, PoldRdmania, South Africa and Serbia and Monteneg§ea
Susan Jaffe Roberts et diternational Secured Transactions and Insolverdy NT'L LAw. 381, 382
(2006)("The enactment of chapter 15 represents the levagtad adoption of the UNCITRAL Model Law
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Like former section 304, new chapter 15 allowsaréign representativ&® to
commence an ancillary case in the United Statesdirof a plenary insolvency case
located outside of the United States. An ancillzage facilitates preservation of the
debtor's assets in the United States in aid ofdredgn plenary insolvency case, and
is instituted when an insolvency proceeding outsidihe United States has already
commenced and the debtor does not want to inidiabeurrent plenary proceedings
in the United States. The broad ranging equitabiority granted under chapter
15 (like former section 304) can be exercised $aésinjunctive relief in the United
States to facilitate the foreign debtor's restruoty by, among other things,
implementing a stay of creditor actions againstftiieign debtor and its property in
the United States, giving effect to the dischardedebt granted in the foreign
proceeding, and facilitating an efficient admirasion of the foreign estate by
protecting third parties who cooperate or parti@pan the restructuring
implemented by the foreign proceeding from actitgscreditors in the United
States'®

on Cross-Border Insolvency (Model Law) in the Unit8thtes."); Salafiasupra note 9, at 316 n.153
("Legislation based on the UNCITRAL Model Law on €seBorder Insolvency has been adopted in Eritrea,
Japan (2000), Mexico (2000), Poland, Romania (2088)th Africa (2000), Montenegro (2002) and British
Virgin Islands (2005).").

128 vForeign representative” is defined in the Bapkry Code as "a person or body, including a petson
body appointed on an interim basis, authorized fareign proceeding to administer the reorganirato
the liquidation of the debtor's assets or affairsooact as a representative of such foreign paioge' 11
U.S.C. § 101(24) (2006).

129 Ancillary proceedings have not historically bete only line of defense that a foreign debtor may
invoke to protect its restructuring against legaheks in the United States. Foreign debtors hdse a
defended against such actions by asserting othditional defenses in lawsuits brought against thm
parties resisting their foreign restructuring. Gtdenong these defenses is the well establishedideabf
international comity, which courts may invoke temiss a U.S. lawsuit in deference to the judicial o
administrative processes of another sovereign, etere important U.S. statutes are at isSe=Can. Ry.
Co. v. Gebhard, 109 U.S. 527, 537-39 (1883) (defgto Canadian insolvency proceeding to dismiss su
brought by U.S. bondholders); Finanz AG Zurich anBo Economico S.A., 192 F.3d 240, 247 (2d Cir.
1999) (noting "the particular need to extend cortotforeign bankruptcy proceedings"); Allstate Lifes.,
Co. v. Linter Group Ltd., 994 F.2d 996, 998-1000 (@r. 1993) (dismissing bondholders federal s¢iegwi
fraud action to grant comity to Australian insolegrproceeding); Cunard S.S. Co. v. Salen ReefersSer
AB, 773 F.2d 452, 459 (2d Cir. 1985) (vacating @ttaent of assets in United States and dismissitigrac
to require arbitration and deferring to foreignal&ncy proceeding); Smith v. Dominion Bridge Coi33
Bankr. Ct. Dec. (LRP) 1263, 1265 (1999) ("The giffim argue that the United States has an ovemidin
public policy interest in enforcing its securitiésws; however, deference may be given to foreign
bankruptcy proceedings notwithstanding that thénpfés in this Court are Americans and the claiare
based on the securities laws of this country."fidibier Fund, Inc. v. Polly Peck Intl PLC, 143 B8R7,
808-11 (Bankr. S.D.N.Y. 1992) (dismissing federatwsities fraud actions against debtor in United
Kingdom reorganization proceedings based on germiatipals of comity). New chapter 15 seeks to
centralize the issue of granting comity to foreigisolvency proceedings in the bankruptcy courts by
authorizing the foreign representative to enfonc@rler granting recognition under chapter 15 i @ther
court in the United StateSeell U.S.C. § 1509(b)—(c) (2006) (granting rightdo&ct access); United States
v. J.A. Jones Const. Group, LLC, 333 B.R. 637, @Bankr. E.D.N.Y. 2005) (denying foreign debtor's
motion to stay civil litigation based on principles comity because foreign debtor had not commerced
chapter 15 case in bankruptcy court and statirjg tfie absence of recognition under chapter 15,Gloiurt
has no authority to consider [foreign debtor]'sues} for a stay"). Similarly, a denial of chapt&rrélief will
preclude a foreign representative from obtainirgfrdased upon comity in any other court in theiteth
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At least three Argentine companies (Multicanal SPelecom Argentina S.A.
and Cablevision S.A.) have sought judicial recagnitof their prepackaged APE
restructurings in the United States through anwillelief under the Bankruptcy
Code’® Similarly, foreign debtors have also reorganizédough schemes of
arrangement and then sought recognition of suclrustarings in the United
States>*

A. Obtaining Chapter 15 Ancillary Relief

To obtain ancillary relief, a "foreign representati must commence an
ancillary proceeding by filing a verified petitigeeking recognition of a "foreign
proceeding” currently pending with respect to tbeeign debtor outside of the
United State$** The petition must include (i) a decision commegdaiuich foreign
proceeding and appointing the foreign represerdafii) a certificate of the foreign
court affirming the existence of the foreign pratieg and the foreign
representative's appointment, or (iii) in the aleseaof either of the forgoing, such

States.Seell U.S.C. § 1509(d) (2006) ("If the court deniesagnition under this chapter, the court may
issue any appropriate order necessary to preventfdreign representative from obtaining comity or
cooperation from courts in the United States.")e Tdygislative history indicates that Congress idéshthese
provisions to "make it clear that chapter 15 is..the exclusive door to ancillary assistance t@ifm
proceedings.” H.R. B. No. 109-31, at 110 (2005ps reprinted in2005 U.S.C.C.A.N. 88, 173 (noting
Congress intended to depart from prior practice reheourts granted comity outside of section 304
proceeding context)See generallyd.A. Jones Construction Grouf333 B.R. at 638describing when
provisions of chapter 15 are applicable); Jay LaweeWestbrookMultinational Enterprises in General
Default: Chapter 15, The Ali Principles, and the Hhbolvency Regulatiorni76 Av. BANKR. L.J. 1, 23
(2002) ("[Section] 1509 centralizes the procesgemognition of foreign proceedings in the bankryptc
courts.").

%0 re Bd. of Dirs. of Telecom Argentina S.A., No. 05-1788RL), 2006 WL 686867, at *1 (Bankr.
S.D.N.Y. Feb. 24, 2006) (giving judicial recognitito APE restructuring)n re Bd. of Dirs. of Multicanal
S.A.,, 314 B.R. 486, 491 (Bankr. S.D.N.Y. 2004) (ddsng attempt for judicial recognition of APE
restructuring);in re Cablevision S.A., 315 B.R. 818, 819 (Bankr. S.D.N2004) (examining Argentinian
cable company's attempt to gain judicial recognittbits APE restructuring).

131 5ee In reNetia Holdings S.A., 277 B.R. 571, 573 (Bankr. SILY.. 2002) (allowing request for section
304 relief by Polish company)n re Bd. of Dirs. of Hopewell Int'l Ins. Ltd., 238 B.R5, 50-52 (Bankr.
S.D.N.Y. 1999) (granting section 304 relief to Bexdan scheme of arrangement and noting its siméarit
to U.S. prepack)in re Brierley, 145 B.R. 151, 167 (Bankr. S.D.N.Y. 1992ection 304(c)(4) does not
command that the distributive scheme wholly repdicaurs. What it directs the court to consider lether
that scheme is 'substantially in accordance' widih which we employ. And it is.")ndeed, the first reported
chapter 15 opinion granted recognition to a U.khesoe of arrangemeree In rePetition of Lloyd, No.
05-60100 (BRL), 2005 WL 3764946, at *1, (Bankr. NI¥. Dec. 7, 2005) (permitting recognition to
solvent scheme of arrangement of U.K. insurancepemy).

18211 U.S.C. § 1515(a) (2006) ("A foreign represtmeaapplies to the court for recognition of a figre
proceeding in which the foreign representative basn appointed by filing a petition for recognitijn
Bankruptcy Rule 1008 requires that all petitiorledibe "verified or contain an unsworn declaratamn
provided in 28 U.S.C. § 1746."eB. R. BANKR. P.1008. In addition, Bankruptcy Rule 1010 providestth
the court will issue a summons that the foreigrresentative must serve upon "any entity againstmvho
provisional relief is sought under section 151%hef Code and on any other parties as the courtdinegt."
FED. R. BANKR. P. 1010. In addition, section 1514 imposes neticeagequirements applicable in ancillary
cases, particularly with respect to parties withaltnown address in the United States. 11 U.S.05181
(2006).
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other satisfactory evidence to establish the extgteof the foreign proceeding and
the foreign representativé’ Courts are entitled to presume the authenticityhef
documents attached to the petition and are diret&dtbr notice and a hearing” to
decide the issue of whether to recognize the fargigpceeding "at the earliest
possible time*** Unlike the procedure under section 304, which daeluire an
extensive process to obtain recognition, chapteettces the process to obtain the
automatic statutory relief (which focuses uponphatection and use of the foreign
debtor's U.S. assets) to a streamlined documeptangess unless it is challenged by
a party-in-interest® Additional proceedings are required to obtainefebeyond
the "automatic" statutory relief®

Upon the filing of the chapter 15 petition, cousee empowered to grant
provisional relief pending a determination regagdfimal relief, including, among
other things, (i) staying actions against the fgmedebtor's property, (ii) entrusting
administration or realization of the foreign delgorassets to the foreign
representative or other court appointed party &sgnve the value of assets, (iii)
suspending the right to transfer, encumber or disg the foreign debtor's assets,
and (iv) providing for discovery concerning the dign debtor's assets, affairs,
rights, liabilities or obligation§®’ To obtain such relief, the foreign representative
must satisfy the procedural and substantive remérgs generally applicable to
injunctions, which will require a showing that {He foreign representative has a
probability of success on the merits of its petitgeeking recognition of the foreign
proceeding, or (ii) sufficiently serious questioms the merits and a balance of

hardships tipping in favor of the foreign represg¢ine*® Some courts may also

13311 U.S.C. § 1515(b) (2006) (listing required dmemtation which must accompany petition for
recognition under section 1515).

18411 U.S.C. § 1517(a), (c) (2006) (describing rezmients for order granting recognition).

1% 5eell U.S.C. § 1520 (2006) (providing automatic relipbn recognition); Westbroo&ypranote 129,
at 14 ("Articles 15-17 of the Model law [(sections15 & 1517 of the Bankruptcy Code)] are designed to
make the recognition process as simple, fast aedpensive as possible . . . . Thus, recognition lwan
reduced to a simple documentary process unleskeobed.").

1% 11 U.S.C. §8 1507, 1521(a) (2006) (providing wtay authority for supplemental relief beyond
automatic relief provided for under section 15Z8e In reEphedra Prods. Liab. Litig., Nos. 04 MD 1598
(JSR), 06 Civ. 538 (JSR), 06 Civ. 539 (JSR), 2006 2838092, at *1 (Bankr. S.D.N.Y., Aug. 11, 2006)
(noting additional relief available under chapt&);1n re Artimm, S.r.L., 335 B.R. 149, 159-60 (Bankr.
C.D. Cal. 2005) (stating other relief is availahlader chapter 15). For a further discussion of such
supplemental relief, sasfra note 145.

18711 U.S.C. § 1519 (2006%eeBiery, supranote 9, a3 ("[Clourt may, at the request of the foreign
representative, grant certain enumerated formsafigional relief to protect the assets of the delot the
interests of the creditors.").

138 See In reNetia Holdings S.A., 278 B.R 344, 352 (Bankr. $IY. 2002) (discussing what moving
parties must show to prevail on motion for preliariy injunction);see alscAdelphia Commc'ns. Corp. v.
Rigas (n re Adelphia Commc'ns. Corp.), 323 B.R. 345, 373 (Bar&D.N.Y. 2005) ("[S]tandards for
issuance of a preliminary injunction in this Citcare well known.");NWL Holdings v. Eden Ctr.l§ re
Ames Dep't Stores), 317 B.R. 260, 273 (Bankr. S.10.12004) (recognizing practice of issuing preliain
injunctions in their circuit as "well known").
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require a showing of irreparable injury if the ingiion is denied, though this
requirement has not been strictly applied in aagilproceeding$®®

To obtain recognition, the foreign representativasimestablish that (i) the
foreign proceeding is a "foreign main proceeding" @ "foreign nonmain
proceeding” within the meaning of section 1502 le# Bankruptcy Code, (ii) the
foreign representative is "a person or body," aii)l the petition meets the
requirements of section 1515 above (i.e., it attdcthe appropriate evidence of
foreign proceeding and foreign representative'stere):® This showing is a
relaxed standard that does not require the brostu@wving required under former
section 304 that the foreign proceeding satisfiex factors set forth under former
section 304(cj™

Unlike section 304, which left the scope of relief be granted largely
undefined and in the discretion of the court, cka@5 provides a significant
amount of automatic statutory relief upon entryaaf order recognizing a foreign
proceeding. First, upon recognition, the automata&y of section 362 applies to
protect the foreign debtor's assets in the UnitéateS'** Second, the foreign
representative is authorized to operate the fordator's business (and transfer its
assets) in the United States with similar powera taustee/debtor-in-possessigh.

391n re Avila, 296 B.R. 95, 114 (Bankr. S.D.N.Y. 2003)T(fie need to show irreparable harm has not
been uniformly applied in [section] 304 cases .");.In re Rukavina, 227 B.R. 234, 242 (Bankr. S.D.N.Y.
1998) ("[Section] 304 does not mention irrepardidem as a predicate for the issuance of an injong)i 2
COLLIER (15th ed.)supranote 2, 1 304.05 at 304-21 ("[S]ection 304 doesspetify irreparable harm as a
predicate to the issuance of an injunction .)..."

105ee11 U.S.C. § 1502 (2006) (defining "foreign main geeding” as “foreign proceeding pending in
the country where the debtor has the center omisn interests" and "foreign nonmain proceeding" as
"foreign proceeding, other than a foreign main peating, pending in a country where the debtor mas a
establishment”); 11 U.S.C. § 1515(b)(1) (2006) (doenting "a petition for recognition" could be
accompanied by "certified copy of the decision canning such foreign proceeding and appointing the
foreign representative.”); 11 U.S.C. 8§ 1517 (20@Q&ting terms required to obtain order granting
recognition).

141 SeeH.R. REP. NO. 109-31,pt. 1, at 113 (2005)as reprinted in2005 U.S.C.C.A.N. 88, 175 ("The
decision to grant recognition is not dependent ugonfindings about the nature of the foreign pealtegs
of the sort previously mandated by section 304{dhe Bankruptcy Code."seealso Gropper,supranote
126, at 828 (indicating under chapter 15 "the 3p#{ctors will play a less central role, as thesetdrs are
expressly applicable only when 'additional assisais sought under proposed [section] 1507").

12 5ee11 U.S.C. § 1520(a)(1) (2006) (providing sectio@ 3@plies to debtor's property within "territorial
jurisdiction of the United States"). Other autoroatiay related provisions also automatically applgited
States v. J.A. Jones Const. Group, LLC, 333 B.R/, &38 (Bankr. E.D.N.Y. 2005) ("Once a foreign
bankruptcy proceeding is recognized, a wide rangeelef available under American bankruptcy law
immediately becomes applicable . . . ."). For exangection 361 applies to provide creditors willeguate
protection rights, as well as the right to seeleféfom the automatic stay under section 362(d)U1S.C.§
1520(a)(1) (2006) ("[S]ections 361 . . . apply wieispect to the debtor and the property of theaddhtt is
within the territorial jurisdiction of the Unitedt&es . . . ."). In addition, various statutory epiions to the
automatic stay also automatically apply in chafdf8rcasesSeell U.S.C. § 103(a) (2006) (providing
automatic stay exceptions under sections 555-58 ections 559-562 apply in chapter 15 cases).

1811 U.S.C. § 1520(a)(3) (2006) ("[Floreign repreative may operate the debtor's business and may
exercise the rights and powers of a trustee "); see In reArtimm, 335 B.R. 149, 159 (Bankr. C.D. Cal.
2005) ("[U]nless the court orders otherwise, theifgn representative may operate the debtor's essin. .

."); Westbrook supranote 59, at 723 (stressing foreign representativale range of relief, which includes
operation of debtor's business under section 363).
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Notably, the conduct of such business is subjethéorestraints under section 363
of the Bankruptcy Code (i.e., court approval ohsactions outside the ordinary
course is required) and improper post-petition dfars can be avoided under
section 549*

In addition to this automatic relief, chapter 1®ydes two statutory sources
that authorize courts to grant a broad range oblempental relief to promote
chapter 15's purposes. First, section 1521 autb®ricourts to grant other
"appropriate relief" including: (i) staying actioons proceedings against the foreign
debtor or its assets, rights, obligations or liéibs, (ii) staying execution against the
foreign debtor's assets, (iii) suspending the rightansfer, encumber or dispose of
the foreign debtor's assets, (iv) granting discpweigarding the foreign debtor's
affairs and assets, (v) entrusting the administnatir realization of the foreign
debtor's assets in the United States to the fonegresentative or another person,
and (vi) granting relief available to a trusteetdetin-possession other than relief
related to the avoidance powers under the U.S. lgbky Code'* To obtain such
relief, the foreign representative must satisfydtedards and procedures generally
applicable to injunctions and show that such rebefnecessary to effectuate the
purpose of [chapter 15] and to protect the asdetseodebtor or the interests of the
creditors.**

The second statutory source of supplemental résiesection 1507, which
authorizes a court to grant "additional assistangegre, consistent with principles
of comity, such assistance will reasonably assiijaigt treatment of stakeholders,
(i) protection of U.S. creditors against prejudexed inconvenience in processing
their claims, (iii) prevention of fraudulent andefgrential transfers, and (iv)
distributions substantially in accordance with ¢inder prescribed in the Bankruptcy
Code!’ The Bankruptcy Code does not define what the téadditional

14411 U.S.C. § 1520 (a)(2) (2006) (“[S]ections 3689, and 552 apply to a transfer of an intereghef
debtor in property that is within the territoriairisdiction of the United States to the same extieat the
sections would apply to property of an estate .");.11 U.S.C.§ 1520 (a)(3) (2006) ("[U]nless the court
orders otherwise, the foreign representative magraip the debtor's business and may exerciseghts ri
and powers of a trustee under and to the extentd®d by sections 363 and 552. .. .").

1511 U.S.C. § 1521(a) (2006) (permitting variousdemof relief which courts may grant upon requést o
foreign representativesyee In re Artimm335 B.R. at 159 ("In addition to the automatieefs of the
recognition of a foreign main proceeding providgddection] 1520, [section] 1521 authorizes a nundfe
other modes of relief that the court may grant upfenrequest of the foreign representative.");&.ICER
(15th ed.)supranote 2, ML.521.01("Section 1521(a) of the Bankruptcy Code catalbgsrelief available to
a foreign representative after recognition of a&ifgm proceeding and closely tracks Article 21 & Model
Law. The relief under section 1521 is discretionamg most of it is consistent with relief regulagkanted
in domestic cases under other chapters of the Batdyr Code.").

14611 U.S.C. § 1521(a) (2006)ee8 COLLIER (15th ed.)supranote 2, 11521.01("The section 1521(a)
list is preceded by the qualifier that the reliaisnhbe necessary to effectuate the purpose of @haptand
to protect the assets of the debtor or the intei@streditors.").

%711 U.S.C. § 1507 (b) (2006). If appropriate, ¢hart may also consider whether the foreign proicepd
provides "individuals" with an opportunity for aefh startld. § 1507(b)(5). These factors are substantially
similar to the criteria previously required for theanting of ancillary relief under former secti®d4(c).See
11 U.S.C. § 304(c) (2006) (providing similar fast@o those in section 1507(b)). The only major ¢jeaio
the former section 304 standard is the exclusioroafity as a specific factor to clear up confusioet had
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assistance" means, but this provision is understodchport all of the relief that
was previously determined to be available undeméor section 304 of the
Bankruptcy Code, which courts had interpreted wvigle virtually "blank check”
authority to craft relief in aid of a foreign insehcy proceeding®

The filing of an ancillary case empowers the foneigpresentative to discover,
find and marshal assets in the United States aotdcwte the disposition of such
assets with the main foreign proceeding, therebyidiavg piecemeal seizure by
creditors without the expense normally incurredairplenary bankruptcy in the
United States?® As under former section 304, the foreign debtat #a foreign
representative do not need to satisfy the requinésn@liscusseduprad necessary
to qualify as a debtor in a plenary bankruptcy daghe United States, unless they
are certain entities specifically excluded by sectl09, such as railroads, foreign
banks and stockbroket®. Indeed, the foreign debtor need not even haveeptpp
or a place of business in the United States to cemwe a chapter 15 caSé.
Therefore, subject to certain limited exceptiomseatity is eligible for relief under
chapter 15 so long as it qualifies for and hasititsd insolvency or debt
adjustment proceedings under the laws of a juriiedioutside of the United States.

resulted from section 304(c) mention of comity fre tintroductory language of section 304(c) and as a
specific section 304(c) factoSee generalyH.R. REP. N0.109-31, at 18 (2005as reprinted in2005
U.S.C.C.A.N. 88, 104 (establishing new forms ofkraptcy relief for transnational insolvencies inded to
promote international comity and greater certainty)

1“8 Seeln re Culmer, 25 B.R. 621, 624 (Bankr. S.D.N.Y. 19829lding under section 304 courts were
"free to mold appropriate relief in near blank dhéashion"); H.R. BRP. No. 109-31, at 109 ("[Section
1507] is intended to permit the further developmeiinternational cooperation begun under sectiof, 3
but is not to be the basis for denying or limitiredjef otherwise available under this chapter."eatrook,
supranote 129, at 21 (indicating chapter 15 importechaxity under former section 304 jurisprudence to
extent it increases power of assistance under ehap).

149 Notably, however, the avoidance powers (i.e., tioevey to unwind fraudulent and preferential
transfers) under the U.S. Bankruptcy Code are xtenheled to the foreign representative in an angiltase.
Seell U.S.C. § 1521(a)(7) (2006) (excluding all powgnanted under sections 522, 544, 545, 547, 548, 55
and 724(a) from powers that may be granted as ehaptrelief).

10 5ee11 U.S.C. § 1502(1) (2006) (defining "debtor" farposes of chapter 15 simply as "an entity that
is the subject of a foreign proceeding”); 11 U.S8C1501(c)(1)—(3) (2006) (excluding railroads, fgre
banks, stockbrokers and other entities and indalgldrom chapter 15 eligibility)see alsoAgency for
Deposit Ins., Rehabilitation, Bankr. and Liquidatiof Banks v. Superintendent of Banks of State of.N
(In re Agency for Deposit Ins.), 310 B.R. 793, 795 (Ban®D.N.Y. 2004) (noting foreign bank not
qualified under section 109 was eligible for satt80D4 relief);In re Brierley, 145 B.R. 151, 160 (Bankr.
S.D.N.Y. 1992) (holding section 304 debtor need nwmtet requirements to be debtor in plenary
proceedings); Universal Casualty & Surety Co. ve @ere Gee), 53 B.R. 891, 900 (Bankr. S.D.N.Y. 1985)
("[S]ince a [section] 304 case is one which doesauinister an estate as such but simply aidseidio
bankruptcy, there is little reason to exclude ataieineligible for chapter 11 relief from being thabject of
a case under section 304.").

11 5ee28 U.S.C. § 1410(2) (2006) (providing for venuechfipter 15 case where "the debtor does not
have a place of business or assets in the UnitdsSt).
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B. Contesting a Chapter 15 Petition

Any party-in-interest may contest a chapter 15tjpetiby filing and serving
objections in the manner prescribed by rule 12 hif Federal Rules of Civil
Procedure within twenty days after service of thensions->® Such objections
essentially proceed in a manner similar to moseifaldcivil litigation: the chapter
15 petition serves like a complaint to which thgecbing party may respond by
filing a motion to dismiss and/or an answ&rHowever, such litigation is focused
narrowly upon the chapter 15 relief requested aedbjecting party may not assert
any claims against the chapter 15 petitioner "exfapthe purpose of defeating the
petition."™* If the case is not dismissed or settled, it maycped like ordinary
litigation, including discovery, summary judgmerrida in appropriate cases, an
evidentiary hearing on the merifS. Typically, such litigation will occur on an
expedited basis, driven by the circumstances aagteh 15's express mandate that
the court must decide the chapter 15 petitionHatetarliest possible timé2®

Chapter 15 provides numerous grounds to conteahaitlary proceeding a few
of which are discussed below. First, a party magllenge whether the three basic
elements for recognition have been met (e.g., venetie petition establishes the
existence of a "foreign proceeding” and a "foreigpresentative”). The statute

%2 Fep. R. BANKR. P. 1011(a)—(b) (2006)%ee In reShapiro, 128 B.R. 328, 331 (Bankr. E.D.N.Y. 1991)
(noting Bankruptcy Rule 1011(b) requires defensesbjections to involuntary petition be filed anehged
within 20 days of service of summons).

153 Fep. R. BANKR. P. 1011 (b)—(e). No other pleadings are permittazbgt that the court may permit a
reply to an answend. Bankruptcy Rule 1018 provides that litigation riglgtto contested petitions for
ancillary relief proceeds much like an adversacpeding in a U.S. bankruptcy case by invoking mafny
the procedural rules provided for in Part VIl oétBankruptcy Rules, which govern adversary procegdi
litigation. FED. R.BANKR. P.1018.

5 Fep. R. BANKR. P.1011(d).

%5 Fep. R. BANKR. P. 1018 (rendering discovery rules and summary judgnmeles applicable to
contested ancillary proceeding). Section 304(b) teeh interpreted by some courts to permit se@@h
injunctive relief in a contested proceeding onlyteéa trial.” 11 U.S.C. § 304(b) (2006jepealed by
Bankruptcy Abuse Prevention and Consumer Proteéiirof 2005, Pub. L. No. 109-8, § 802(d)(3), 119
Stat. 1465ee In reBd. of Dirs. of Multicanal, S.A., 307 B.R. 384, 3@ankr. S.D.N.Y. 2004) (declining
parties' invitation to rule as matter of law onts®t 304 petition and observing statute "itseltessa[that
such determination] should be made, if timely cowdrted, ‘after trial." (quoting 11 U.S.C. § 304(b
(2000))). However, chapter 15 expressly requirdg tmotice and a hearing." 11 U.S.C. § 1517(a) @00
("[Alfter notice and a hearing, an order recogrizia foreign proceeding shall be entered if . .). ."
Moreover, Bankruptcy Rule 1018 expressly renderskBgoicy Rule 7056 applicable to contested chapter
15 petitions, which courts have applied authordyrésolve matters on summary judgment without a
traditional trial where appropriateSee In reHourani, 180 B.R. 58, 63-64 (Bankr. S.D.N.Y. 1995)
(considering summary judgment motion by foreignrespntative in section 304 proceeding, and stating
summary judgment is appropriate when there is muige issue as to any material fact); Stuart A.usea
et al., Relief Under Section 304 of The Bankruptcy Codearifging the Principal Role of Comity In
Transnational Insolvencie$4 FORDHAM L. REv. 2591, 2596 (1996) ("[A] threshold summary judginen
determination often arises shortly after a [se¢tB@% petition is contested.").

1% 11 U.S.C. § 1517(c) (2006) (“A petition for reaitipn of a foreign proceeding shall be decidedrupo
at the earliest time. Entry of an order recognizinfpreign proceeding constitutes recognition urtties
chapter.”).
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directs courts to presume that many of these eltsrae present, but a party may
challenge that presumptid.

Second, even where recognition has been grantpdrtya may still seek relief
from the automatic stay to allow it to take actegainst the foreign debtor or its
property™® Similarly, a party may seek modification or teration of any interim
or supplemental chapter 15 relief granted by atcatany time™>®

Third, while not a defense to "recognition” and @stomatic consequences
under section 1520, parties may challenge any gianal (under section 1519) or
supplemental relief (under section 1521) to therixthat "the interests of creditors
and other interested entities, including the debtare [not] sufficiently
protected.*® What exactly this means will be defined by thésjrudence that will
develop regarding chapter 15.

Fourth, a creditor may challenge chapter 15 radefpublic policy grounds.
Chapter 15 expressly provides that courts may ake br refuse to take "action
[that] would be manifestly contrary to the publiolipy of the United States®
While this exception may seem generous at firsshplut is clear that Congress
intended this exception to be narrowly appliedhi® tmost fundamental policies of
the United States:** Based upon the jurisprudence under section 30dedms
clear that manifest public-policy considerationsudolikely include objections
based upon violations of U.S. principles of "duegess.*®® It would also likely

17 5eell U.S.C. § 1516 (2006) (setting forth presumpsjon

%611 U.S.C. § 362(d) (2006) ("On request of a partinterest and after notice and a hearing, thetco
shall grant relief from the stay provided undersadtion (a) of this section . .. .").

1911 U.S.C. §8§ 1517(d), 1522(c) (2006) ("The primvis of this subchapter do not prevent modification
or termination of recognition if it is shown th&etgrounds for granting it were fully or partialjcking or
have ceased to exist . . . ."). However, in so gidive Court must "give due weight to possible piigje to
parties that have relied upon the order grantimggaition."Id. § 1517(d);see In rePetition of Lloyd, No.
05-60100 (BRL), 2005 WL 3764946, at *2 (Bankr. $NIY.. Dec. 7, 2005) (granting debtor relief under
section 1517 after finding that such relief woutst nause hardship to creditors or to other partieapl L.
Lee, Ancillary Proceedings Under Section 304 and PropgoShapter 15 of the Bankruptcy Cod& Awm.
BANKR. L.J. 115, 186 (2002) (noting courts have foundtiahibasis to deny recognition under section 1517
to foreign proceedings).

10 5ee11 U.S.C. § 1522(a) (2006). Section 1522(a) datsefer to additional relief under section 1507.
Id. ("The court may grant relief under section 1519521 . . . .")However, given that relief under section
1507 is expressly subject to "the specific limdas stated elsewhere in [chapter 15]," the limataget forth
in section 1522(a) would apply to section 1507efefthough section 1522(a)'s principle is largdhpady
covered by the section 1507 factors). 11 U.S.C5@&7(a) (2006)seeLynn P. Harrison, Il and Jerrold L.
BregmanChapter 15 of the U.S. Bankruptcy Code: A Hand&aide to the New World Order of Ancillary
and Cross-border Cased4 J.BANKR. L. & P. 3, 8-9 (2005) (stating section 1507 is "subject to the
limitations of the Bankruptcy Code and other refeva.S. laws")

10111 U.S.C. § 1506 (20086).

162 4 R.ReP. No. 109-31, at 109 (20053s reprinted ir2005 U.S.C.C.A.N. 88, 172.

13 5ee In reBd. of Dirs. of Multicanal S.A., 314 B.R. 486, 50Bankr. S.D.N.Y. 2004) ("The key issue
[to recognition] is one of due process and the ipubblicy of the forum."); Ecoban Fin. Ltd. v. Grup
Acerero del Norte, S.A. de C.V., 108 F. Supp. 26,862-53 (S.D.N.Y. 2000) (emphasizing fundamental
importance of due processj re Paperleras Reunidas, S.A., 92 B.R. 584, 590-91KB&nD.N.Y. 1988)
(denying section 304 relief based upon lack of grgeess)see alsoVictrix S.S. Co., S.A. v. Salen Dry
Cargo A.B., 825 F.2d 709, 714 (2d Cir. 1987) ("Undeneral principles of comity as well as the sfeci
provisions of section 304, federal courts will rgoize foreign bankruptcy proceedings provided treifn
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include any foreign proceeding that would impawperty interests in a manner that
amounted to an unconstitutional takifiglt may also extend to issues under the
U.S. securities laws, which have also been rais#ttl, varying degrees of success,
to challenge recognition of foreign insolvency predings in the past. For
example, in theMulticanal case, the courts found that the foreign debtoP& A
restructuring satisfied all requirements for redtign in the United States (subject
to the implementation of a cure to remedy the tneat of certain creditors) but
nonetheless required extensive additional procgsdio determine whether the
cure (which involved the issuance of securitiesthie United States) could be
implemented in a manner consistent with the reafistin requirement of the U.S.
securities law$®

Other attempts to raise "public policy" groundsctallenge recognition of a
foreign proceeding under section 304 have beerslessessful. For example, lim
re Multicanal'®® the objecting creditor claimed that the APE couldt be
recognized because the foreign proceeding allegeitliated the bondholder's

laws comport with due process and fairly treatdlaéms of local creditors."). One court has obsdrthat if
a creditor had to fear criminal prosecution in tweim of the foreign proceeding based upon suctittnes
opposition to the foreign debtor's restructuringgmsal, such proceeding should not be recognizeten
Untied Statesln re Multicanal, 314 B.R. at 516 ("[I]f a U.S. creditor had torfélat it would face criminal
prosecution in the issuer's courts as a consequerite opposition to a foreign proceeding . .e foreign
proceeding would not necessarily be entitled teikecrecognition in the courts of the United Stajes

164 seeBank of N.Y. v. Trecolf re Treco), 240 F.3d 148, 158-60 (2d Cir. 2001) (degysection 304
relief to proceeding that subordinated securednddbecause "security interests have been recogazed
property rights protected by our Constitution'shiip@tion against takings without just compensatjoet. 11
U.S.C. 8§ 1532 (2006) (protecting secured creditmd @ rem claims in payment priority applicable to
concurrent proceedings).

16% seeArgentinean Recovery Co. LLC v. Bd of Dirs. of Malhal S.A., 331 B.R. 537, 539 (Bankr.
S.D.N.Y. 2005) (remanding section 304 proceedinfpaokruptcy court for further proceedings regarding
compliance with U.S. securities lawsff'd in part remanded t840 B.R. 154 (Bankr. S.D.N.Y. 200&ge
also In re Cablevision, S.A., 315 B.R. 818, 821 (Bankr. S.N2004) (noting bondholder's claim that
section 304 petition should be denied becauselefed violations of U.S. tender offer rules). Omaad,
the bankruptcy court overseeing Multicanal S.A.'stisa 304 proceeding held that its section 304
jurisdiction could be used to hold a "fairness megirto determine whether the securities issuedeuide
APE reorganization plan qualified for the sectiqa)8L0) exemption from the registration requiremeht
the U.S. securities lawsMulticanal, 340 B.R. at 179-80 (stating "Muliticanal cannodiml [section]
3(a)(10) exemption as a matter of law at this tilmat, as the District Court judge suggested, a izekt
3(a)(10) exemption might nonetheless be availafikr a 'fairness hearing' conducted on notice.'the®
courts have rejected claims that comity should éeietl to a foreign insolvency proceeding because th
creditor would be forced to assert its purporte8.l&ecurities law claim against the foreign delothe
foreign proceeding in order to receive a distribatin the foreign proceedin@eeAllstate Life Ins., Co. v.
Linter Group Ltd., 994 F.2d 996, 998-1000 (2d @B93) (dismissing bondholder's federal securitiead
action to grant comity to Australian insolvency ggeding where claim could be asserted in Australian
proceeding); Lindner Fund, Inc. v. Polly Peck IRIC, 143 B.R. 807 (Bankr. S.D.N.Y. 1992) (dismigsi
federal securities fraud actions against debtotmited Kingdom reorganization proceedings based on
general principals of comity where claim could seted in U.K. proceeding). As discussefia note
183-184 and accompanying text, U.S. securities lasiuges can complicate a cross-border restructtiniig
involves U.S. investors; however, the broad disonetry powers under sections 1507 and 1521 mayiggov
courts with the power to overcome such U.S. seearfaws complications.

166 307 B.R. 384 (Bankr. S.D.N.Y. 2004).
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federal rights under section 316(b) of the Trusteimture Act of 1939 ("TIA"}®’
Section 316(b) of the TIA provides, among othengsi that an indenture qualified
under the TIA cannot contain any provision that ldopermit impairment of a
bondholder's right to sue for principal and interesthout such bondholder's
consent® Under Argentine insolvency law, like U.S. bankayptaw, Multicanal's
APE restructuring (once approved by the requisitgonity of creditors and the
Argentine court) was binding upon all creditorglimding non-consenting creditors.
The bondholder argued that the section 304 refiehéorcing such restructuring in
the United States would violate the public polighimd TIA section 316(b). The
bankruptcy court (and the District Court on appeej¢cted this argument, finding
that section 316(b) regulated only the types oftreatual provisions that could be
included in an indenture to affect an out-of-cawdtructuring and did not in any
way regulate the types of judicial proceedings hiclr bondholder rights could be
impaired, even in a non-consensual manner. Instidwdcourt determined that
Congress regulates the types of judicial proceedithgit can affect bondholder
rights pursuant to separate legislation, includihgpter 11 and section 304 (now
chapter 15) of the Bankruptcy Cotfé.

%71d. at 386-38;see In reBd. of Dirs. of Telecom Argentina S.A., No. 05-12§BRL), 2006 WL
686867, at *27-29, (Bankr. S.D.N.Y. Feb. 24, 2006)ecting argument that TIA section 316(b) preeldd
section 304 relief for APE restructuring of $3.8ibn of debt). A bondholder advanced a similaruamgnt
in opposition to the section 304 petition filed Bablevision S.A., another Argentine cable televisio
company seeking to restructure bond debt pursoaam tAPE proceedingee In reCablevision 315 B.R. at
819-20.

18815 U.S.C. § 77ppp(b) (2000). Section 316(b) of the provides in relevant part:

Notwithstanding any other provision of the indeptto be qualified, the right of any
holder of any indenture security to receive paynarthe principal of and interest on
such indenture security, on or after the respectiedates expressed in such indenture
security, or to institute suit for the enforcemehtany such payment on or after such
respective dates, shall not be impaired or affestititbut the consent of such holder.

Id.; see, e.g.UPIC & Co. v. Kinder-Care Learning Ctrs. Inc., 7B3Supp. 448, 452-453 (S.D.N.Y. 1992);
Friedman v. Chesapeake Ohio Ry. Co., 261 F. Su#$.731 (D.C. N.Y. 1966) (stating plaintiff's surmya
judgment argument was precluded because Trust tmeerAct of 1939 prohibits any limitation on
bondholder's right to sue for principal interesthout bondholder's consent).

189 |n re Multicanal, 307 B.R. at 390-92. Of course, innumerable chdpteroceedings have restructured
bond debt that was issued pursuant to indenturakfigd under the TIA with less than unanimous @nis
of such bondholders. In addition, outside the baptay context, courts have approved settlementshihze
impaired bondholder rights to principal and inter8seCroyden Assocs. v. Alleco Inc., 969 F.2d 675, 676—
77 (8th Cir. 1992) (noting lower court approvedlsetent of bondholder class action restructurirdgmture
debt that was binding on all bondholders); Centé@mest Co. v. Jackson Saw Mill Co., 736 S.W.2d 486,
494-95 (Mo. Ct. App. 1987) (noting trustee-initiateess action settlement restructuring all claimder
indenture and binding all noteholders did not welandenture clause prohibiting actions affecting
bondholder rights to principal and interest); Kempeestors Life Ins. Co. v. Las Colinas Corp., 188.C
9162 (N.D. Ill. June 29, 1988) (deciding approviklass action settlement binding on all notehader
satisfy principal and interest owing under indeetdid not violate TIA section 316(b)); MBank Dallsat'|
Ass'n v. LaBarge Inc., Case No. 86 C 9583 (N.D.J#in. 2, 1987) (stating settlement of indentwistée-
initiated class action binding on all noteholdershaut unanimous consent did not violate TIA sattio
316(b) because noteholders had "not been deprivéizbio right to sue for payment of principal amderest
within the meaning of Section 316(b) of the Trustdnture Act.").
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Creditors have also unsuccessfully claimed thatillanc relief should be
denied to the extent that it would force a creditopresent its claim in the foreign
insolvency proceeding and thereby impair a cred@iteight to arbitration in
violation of the strong public policy favoring amtgition underlying the Federal
Arbitration Act!™® Finally, to the extent that the petition seeks ditidnal
assistance" under section 1507, a party may cowtasther the factors set forth in
that section have been satisfied to justify sudiefr&’*

In addition to the forgoing substantive bases ®istean ancillary proceeding,
objecting parties may also employ different procatistrategies. For example,
objecting parties may seek to withdraw the refeeemicthe matter to have the case
decided by a United States District Coliftin doing so, the party may seek to have
the chapter 15 petition considered in a forum whérenay be able to assert
affirmative claims against the foreign debtor ifcélary relief is denied. For
example, in theCablevision’® case, the section 304 petition was brought toeptot
the debtor against a lawsuit that the dissentingdbolder brought in the District
Court seeking an injunction based upon claims that restructuring violated
section 316(b) of the TIA and U.S. securities law3he dissenting creditor
persuaded the District Court to withdraw the refese of the section 304

10 seeVesta Fire Ins. Corp. v. New Cap Reinsurance C@p4 B.R. 209, 217 (Bankr. S.D.N.Y. 2000)
(noting FAA does not bar application of regular tset 304 standards to determine whether to give
recognition to foreign proceeding with respecttte liquidation of claims)in re Bd. of Dirs. of Hopewell
Int'l Ins. Ltd., 238 B.R. 25, 63—64 (Bankr. S.D.N.Y999) (rejecting claim of unfettered entitleméot
arbitration under FAA and observing "bankruptcy stimes causes changes in contractual rights negessa
to benefit the estate as a whole" and "the adniyjttstdong policy favoring arbitration is not as szanct as
[creditors] urge.")aff'd, 275 B.R. 699 (Bankr. S.D.N.Y. 2002 re Springer-Penguin, Inc., 74 B.R. 879,
884 (Bankr. S.D.N.Y. 1987) ("Generally, bankrupfayisdiction is favored rather than allowing claims
against a debtor to be determined in arbitratiaceedings, even when the bankruptcy case is imeggfo
country and the arbitration proceeding is pendimghis country . . . .")see alsoCunard S.S. Co. Ltd. v.
Salen Reefer Servs. AB, 773 F.2d 452, 459 (2d1®@85) (noting "while the strong public policy irvia of
arbitration is well recognized, the public interest the fair and efficient distribution of assets a
bankruptcy is also significant.”) (citations omitje

See supraote 135 and accompanying text (discussing se@607 factors).

172 seeGrant Thornton Int'l v. Parmalat Finanziaria Spére Parmalat Finanziaria SpA), 320 B.R. 46, 50
(S.D.N.Y. 2005) (finding permissive withdrawal action 304 case from bankruptcy court where it \oul
promote "judicial efficiency" to coordinate secti®d4 litigation with separate related litigationngeng
before District Court)In re Cablevision 315 B.R. at 821 (finding mandatory withdrawakettion 304 case
from bankruptcy court where claims asserted requiaurt to "substantially and materially" considen-
Bankruptcy Code federal statuteb);re White Motor Corp, 42 B.R. 693, 698—99 (Bankr. N@hio 1984)
(discussing withdrawal under 28 U.S.C. 8§ 157(d))ithdfawal of the reference is mandatory where
"resolution of the proceeding requires consideratid both [the Bankruptcy Code] and other lawslaf t
United States regulating organizations or actigitaffecting interstate commerce." 28 U.S.C. § 1p7(d
(2006); seeBarnett v. Stern, 909 F.2d 973, 981 n.12 (7th €&90) (explaining section 157(d) and its
possible application to proceedin@ee generallfrich D. Anderson, CommengElosing the Escape Hatch
in the Mandatory Withdrawal Provision of 28 U.S.&157(d) 36 UCLA L. Rev. 417, 417-46 (1988)
(discussing mandatory withdrawal under 28 U.S.C158(d)). The District Court may also exercise its
discretion permissively to withdraw the referenoe dood "cause" shown. 28 U.S.C. § 157(d) (2066g
Andrew S. Atkin, NotePermissive Withdrawal of Bankruptcy Proceedings éir2B U.S.C. Section 157(d)
11 BANKR. DEV. J. 447, 447 (1994) (discussing permissive withdfawa

73315 B.R. at 820.
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proceeding to permit the District Court to consitlez section 304 issues and the
bondholder's affirmative non-bankruptcy law claifmgich claims the bondholder
could not assert in a pure ancillary proceedingabse of the prohibition in
Bankruptcy Rule 1011(d) against asserting claim$ertthan to defeat
recognition):”

Objecting creditors may also, as was donévimticanal, file an involuntary
chapter 11 petition against the foreign debtor iagythat ancillary relief should be
denied and plenary U.S. bankruptcy proceedingsldhamntrol the foreign debtor's
reorganization, either unilaterally or concurrentligh the foreign proceeding in the
debtor's home country. However, chapter 15 hadddrthe effectiveness of this
strategy after "recognition” of the foreign mairopeeding by restricting the effect
of a plenary proceeding under the U.S. BankruptogleCto "the assets of the
[foreign] debtor that are within the territorialrisdiction of the United States” and
assets outside of the United States that "are ubjest to the jurisdiction and
control of a foreign proceeding that has been reizegl under [chapter 15} In
addition, chapter 15 directs U.S. courts to codpeaad coordinate with the foreign
proceeding, a statutory mandate at odds with dtorestrategy to obstruct a foreign
proceeding through an involuntary filing in the téui States’®

Both of these procedural strategies engraft aduitidayers of litigation (by
adding new substantive issues and potentially mahdik discovery) regarding the

1741d. at 821.See generallfED. R. BANKR. P. 1011(d) (stating counterclaim against petitignineditor

may not be asserted in responding papers "excephdopurpose of defeating the petition"). To asaay

claims against the foreign debtor, the court mastehjurisdiction over the foreign debtor for sudhiros.

See2 COLLIER (15th ed.)supranote 2,1 109.01[2] ("For a debtor to be eligible for religider the Code,
the debtor must have a domicile, residence, plateisiness or property in the United States."). f@&al5

makes it clear that the foreign debtor and itsespntative are not deemed to consent to jurisdiétiosuch

claims that go beyond the issues presented inhhpter 15 case. 11 U.S.C. § 1510 (2006) ("The faale
that a foreign representative files a petition urgetion 1515 does not subject the foreign reptasee to

the jurisdiction of any court in the United Statesany other purpose.").

17511 U.S.C. § 1528 (2006). Chapter 15 providesbattable presumption that a foreign debtor sulifect
a foreign main proceeding is not generally payitsgdebts as they become due within the meaning of
section 303, thereby satisfying a main elemenfifimg an involuntary petition against such foreidabtor.
Seell U.S.C. § 1531 (2006) ("In the absence of ewideio the contrary, recognition of a foreign main
proceeding is, for the purpose of commencing a g@ding under section 303, proof that the debtor is
generally not paying its debts as such debts bechrae’); Paul J. Keena@hapter 15: A New Chapter to
Meet the Growing Need to Regulate Cross-BorderiVeseies 15 NORTON BANKR. L. & PRAC., 191, 212
(2006) (reiterating foreign main proceeding is gribat debtor is generally not paying debts as tiegome
due for the purpose of commencing a proceedingnsetgion 303).

176 5eell U.S.C. § 1529 (2006) ("If a foreign proceedimgl a case under another chapter of this title are
pending concurrently regarding the same debtor,cthet shall seek cooperation and coordination unde
sections 1525, 1526, and 1527 . . . I}; U.S.C. §8 1525-1527 (2006) (discussing multiplens of
cooperation, including direct communication betweenrt, trustee and foreign courts or represergsa}ijv
see alsdn re Artimm, S.r.L., 335 B.R. 149, 159 (Bankr. C.D. Ca005) (suggesting significant change
introduced by chapter 15 is "a mandate that thetamoperate 'to the maximum extent possible' with
foreign court or representative, either directlytioough any domestic trustee"). A foreign représiare
may also attempt to mitigate this risk by seekingrgunction against the filing of an involuntaretjion
against the foreign debtor in the provisional aechmnent chapter 15 injunctions. Whether suchfrefié
be granted is uncleaBeell U.S.C. § 1520(c) (2006) (stating automatic stmgered by recognition does
not affect the right of "an entity to file a pediti commencing a case under this title").
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foreign debtor's restructuring, which may involvedaional risk, expense and
delay.

As the foregoing illustrates, if the insolvency &wof the foreign debtor's home
country provide a streamlined procedure to reatinectts obligations, the debtor
may seek to enforce the legal effect of such auesiring (including the discharge
of indebtedness granted in the foreign proceedimgf)e United States through a
chapter 15 case. Chapter 15 provides significattnaatic statutory protection for
the foreign debtor's restructuring (primarily thgbuinvocation of the automatic
stay) as well as broad authority for courts to tcsapplemental injunctive relief to
enforce and implement the restructuring in the &thiStates. Ancillary relief is
particularly helpful where there are any significholdout creditors that are subject
to the jurisdiction of a U.S. bankruptcy court buto may not be subject to the
jurisdiction of the foreign proceeding. Absentlsuelief, the foreign debtor would
face significant risk doing business in the Unit&ites or seeking to access the
U.S. capital markets in the future due to the thoégossible legal action by such
holdouts against the foreign debtor and its U.Setss

In addition, ancillary relief may also provide thiparties whose assistance is
needed to efficiently implement the debtor's regtring with comfort that they
will not be exposed to claims by creditors and po#takeholders based solely upon
their good faith cooperation in the debtor's regtriting. For example, as in the
Multicanal case, the foreign debtor may seek an order tlaiges injunctive relief
to protect (i) financial, legal and other advisdrs the debtor regarding the
restructuring, (ii) the indenture trustee for bomslsued by the debtor that are the
subject of the restructuring, which often is a WeStity or an entity with substantial
connections to the U.S., (iii) the Depositary Tr@simpany, through which bonds
are held and traded and whose assistance is tiypiegjuired, among other things,
to communicate with bondholders/investors and tokemalistributions to
bondholders/investors under the restructuring pldiv) exchange agents,
solicitation agents and information agents hiredHgydebtor in connection with the
restructuring, and (v) potentially other partiesowtould be exposed to claims
related to the restructuring, including the debtofficers and directors and other
investors. Similarly, Telecom Argentina S.A. obtd section 304 relief in support
of its APE restructuring specifically because thdenture trustee demanded such
protection before it would fully implement the nestturing due to threats of legal
action by a holdout bondhold&¥. Absent such protection, these parties may refuse
to assist the foreign debtor's efforts to consurentatrestructuring because of what
they perceive to be legal risks posed by holdopbsijtion.

A chapter 15 case may also provide the foreign adehith the ability, if
necessary, to obtain an expeditious judicial rulihgt the securities to be issued
under the foreign reorganization plan are exengnfthe registration requirement

" See In reBd. of Dirs. of Telecom Argentina S.A., No. 05-118BRL), 2006 WL 686867, at *10-11
(Bankr. S.D.N.Y. Feb. 24. 2006) (granting sectiod 8elief in support of APE restructuring).
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of the U.S. securities lawé® As theMulticanal case illustrates, the U.S. securities
laws can impose a substantial obstacle to the ssftdamplementation of foreign
reorganization proceedings that involve the sdatmn and issuance of new
securities to U.S. investors, even where the foreigorganization otherwise
deserves recognition under the U.S. Bankruptcy Caeahel principles of
international comity’® As noted above, section 1145 of the Bankruptcy eCod
automatically exempts securities issued under emapl reorganization plans.
However, because section 1145 is limited by itsngeto the "offer or sale [of
securities] under a plan," it may be viewed, stagdalone, as being limited to
securities issued under a chapter 11 piaAs a result, foreign debtors seeking to
implement a foreign reorganization that involve$ Ucreditors and investors have
historically been forced to rely upon another UsBcurities law exemption or
register the new securities with the SEC beforendhing the solicitation of
creditors and other stakeholders for its reorgdinaaplan. However, the three
non-section 1145 registration exemptions commoeligd upon in the cross-border
restructuring context each have their own limitasiothat may render them

infeasible’®* Moreover, SEC registration can be an expensivetiame consuming

78 For a discussion regarding how a chapter 15 caserovide foreign debtors with the ability to aibt

a judicial determination regarding such U.S. s¢imsrilaws issues, see Kurt A. Maysing Chapter 15 to
Overcome U.SSecurities Law Impediments to Effective Ancillagli€ in Cross-Border Reorganizatigns
15 NORTONBANKR. L. & PRAC. 4ART. 2 (2006).

9 see id. (discussing U.S. securities lasomplications for cross-border reorganizations)amlL.
Gropper,Memorandum on the Impact of the United States 8&=utaws on the Restructuring of Non-U.S.
Debt  http://www.iiiglobal.org/country/usa/lmpact_of ¢hUnited_States_Gropper.pdf, at 1 (2003)
[hereinafter,Impact of U.S. Securities Lajvénoting, before chapter 15, "the restrictions tbé U.S.
securities laws often impose burdens that may,omescases, make a restructuring [of debt issued by
foreign enterprise] impossible. The U.S. securildess may also make it impossible to restructune-toS.
debt even in a foreign insolvency proceeding, fagaiebtors to consider a filing in the United Stateat
would otherwise be unnecessary").

180 seelmpact of U.S. Securities Lawsupra note 179, at 9 (noting if securities issued in &fgn
proceeding" do not qualify for non-section 1145istgtion exemption, foreign debtor may be forced t
register its exchange offer or "may be compelleéiléoa proceeding in the United States in ordeavail
itself of the securities law exemption in [sectidri45 of the Bankruptcy Code"). In the chapter dbtext,
the securities offered under a reorganization "plgoverned by the insolvency law of the foreign
proceeding might not be viewed as a "plan" for pegs of the Bankruptcy Code and section 11f5.
Argentinean Recovery Co. LLC v. Bd of Dirs. of Maldhal S.A., 331 B.R. 537, 546 (Bankr. S.D.N.Y.
2005) (noting securities issued under Argentine ifireorganization were issued in case under Angen
law, and therefore not being issued in "a case wdke 11" notwithstanding pendency of section 304
proceeding under title 11).

18 These three exemptions are (1) the single isswelmange offer exemption of section 3(a)(9) of the
Securities Act of 1933 (the "Act"), 15 U.S.C. § {@)9) (2006); (2) the "fairness" hearing exchange
exemption of section 3(a)(10) of the Act, 15 U.S§C77c(a)(10) (2006); and (3) the "private placethen
exemption of section 4(2) of the Act and Rule 14#&l/or Regulation D issued by the SEC related toere
SeeBall & Greene,supranote 91, at 228-239 (discussing these exemptiotis nespect to pre-petition
solicitation in prepackaged bankruptcies). Theise@(a)(9) exemption is limited to exchanges alusities
issued by the same issuer and therefore it is m@doenough to encompass the reorganization ofeggfo
debtor that involves securities issued by an affilior successor to the debtor as is permittedebgios
1145.SeeBall & Greene supranote 91, at 231-38 (discussing requirements ofse8(a)(9) exemption);
Impact of U.S. Securities Lawsupranote 179, at 2-3 (finding exemption is "only avliéa. . . when the
initial issuer and the issuer of the new securiiesthe same entity . . . [and] would not appleretthe new
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process that simply may not be feasible for a fpraiebtor faced with an urgent
need to implement its restructuring in an expediteshner-*

Fortunately, the broad discretionary powers undapter 15 can be used to
ameliorate the adverse affect that strict enforagroéthe registration requirement
of the U.S. securities laws can have on cross-bostgganizations. For example,
the most recentulticanal decision indicates that courts should be ablestwotheir
powers under sections 1507 and 1521 to hold andéiques hearing to determine
whether the securities to be issued in a foreigmgamnization should be exempt

security is issued by an affiliate of or succeswothe original issuer (for example, after someeiigm
insolvency case)"). In addition, section 3(a)(9pipbits the payment of any "commission or other
remuneration . . . for soliciting [the] exchang&5 U.S.C. § 77c(a)(9) (2006). This limitation rersiéhe
exemption unavailable as a practical matter forfangign debtor who needs the assistance of arsiment
bank or other entity to promote its exchange offerelmpact of U.S. Securities Lay@ipranote 179, at 3—

5 (noting "requirement that no commission or otrenuneration be paid 'for soliciting such exchange,
which most significantly defines the limits of aefsion] 3(a)(9) exchange offer, and often precluities
use"). The section 3(a)(10) exemption requires sevfmexchange involving foreign debtor's securitiasst
be "approved, after a hearing upon the fairnessidh terms and conditions at which all personshorwit

is proposed to issue in such exchange shall haveight to appear” by a court or governmental attiho
authorized to grant such approval." 15 U.S.C. §&){t0) (2006). Because the Act does not defingdhma
"fairness" and SEC has adopted a restrictive appraathe section 3(a)(10) exemption, the secti@)(30)
exemption has been used "sparingly”; though, a®leypmatter, it should be applied more liberally,
particularly where an ancillary proceeding has tgdrrecognition to the foreign proceeding pursuant
which such exchange will occuseelmpact of U.S. Securities Layaipranote 179, at 7-9 ("[I]t should be
possible for the foreign proceeding to meet thaddieds of [section] 3(a)(10) even if the ‘fairnbearing' is
not identical to the hearing required for confirroatof a plan under the Bankruptcy Code"); Ball &eéne,
supranote 91, at 238—-39 (discussing requirements ofase8{(a)(10) exemption). The "private placement"
exemption, particularly when implemented in a martoecomply with Rule 144A/Regulation D, is limited
to securities offered and sold to "qualified ingtitnal buyers"/"accredited investors" and, assaltesmall
"retail" investors cannot be solicited under sugbneption.See Impact of U.S. Securities Lasspranote
179, at 6 (stating inability of issuers to solisihall individual holders of debt in the U.S.); B&llGreene,
supranote 91, at 229-231 (examining requirements ofvgte placement” exemption). Notably, section
3(a)(9) and section 3(a)(10) exemptions both begih language stating these exemptions apply "gixc
with respect to a security exchanged in a casertitlgel1 of the United States Code," but thisjaage has
been interpreted in a manner not to render thesmpttons unavailable simply because an ancillaaséc
under title 11" is pending with respect to the mgduring in which the securities are to be issugee
Multicanal S.A. 331 B.R. at 546 (holding securities issued utgentine reorganization plan were issued
"in a case brought under the law of Argentina" adtase under Title 11" for purposes of sectior)(9§a
notwithstanding pending section 304 case under1itl).

182 Ball & Greenesupranote 91, at 228 (describing time and expense irebin registering securities for
prepackaged bankruptcy and noting that "the registr requirements [of the U.S. securities law] ten
time consuming and costly; and time and cost arg weportant factors for a financially troubled uss");
William F. Hagerty,Lifting the Cloud of Uncertainty Over the Repo MettkCharacterization of Repos as
Separate Purchases and Sales of Securi@svanD. L. REv. 401, 419 (1984) (noting expensive and time
consuming nature of SEC registration); Joseph Shadancing Exploration: Requirements of Federal and
State Securities Laws37 NAT. RESOURCESJ. 749, 757 (1997) (acknowledging SEC "[r]egistmatis a
costly and time consuming process"). Indeed, thesletive history of the Bankruptcy Code indicatieat
Congress enacted the section 1145 exemption bedauseognized that strict compliance with the
registration requirement of the U.S. securitiesslawposed an unreasonable burden upon financially
distressed debtors in bankruptcy proceedifgeH.R. REP. NO. 95-595, at 23638 (1977s reprinted in
1978 U.S.C.C.A.N. 5963, 6198-97 (discussing pdlicglerpinning of section 1145 exemption).
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from the registration requirement of the U.S. sitiasr law’®* While this decision
focused upon the section 3(a)(10) exemption, theegaowers could, in the author's
view, similarly be used to determine whether theusées should be exempt under
section 1145 in cases where the foreign debtopoawe that "adequate disclosure”
was used in connection with the foreign reorgaivpaproceeding®

lll. Concurrent Proceedings

In some circumstances, the foreign debtor may tasimplement its expedited
reorganization in concurrent proceedings under bbtpter 11 and the insolvency
procedure in the foreign debtor's home country.e @kbtor may need a plenary
insolvency in its home jurisdiction for any numlméireasons, including having the
ability to bind creditors in its home country eféintly and to protect its assets
located there during the reorganization. This eomanight be particularly acute
where there is a holdout creditor or another padyerse to the restructuring that is
not subject to the jurisdiction of the U.S. bankaypcourt and may therefore take
adverse action in the debtor's home country. Atsdime time, the debtor may also
need a plenary chapter 11 proceeding because symtocaeding offers legal
advantages necessary or desirable for the efficiemplementation of its
restructuring that are not automatically availahlan ancillary proceediny®

For example, a chapter 11 proceeding automati¢atigers the section 1145
exemption for the solicitation and issuance of sées under the reorganization

8 n re Bd. of Dirs ofMulticanal S.A.,340 B.R. 154, 167 n.17 (Bankr. S.D.N.Y. 2006) ("e&nft]hapter
15, upon recognizing a foreign main proceedingamrkbuptcy court can . . . grant 'any approprialefreas
well as 'additional assistance to a foreign repregize under this title or under other laws of theited
States.' The Court's authority to make a [sectB§a)(10) finding of fairness is even clearer unjd#napter
15.") (citations omitted).

18% For a discussion of how the section 1145 andese8(a)(10) exemptions could be applied in a ofrapt
15 case, see Maysupranote 178, which discusses how section 1145 anibse®ta)(10) exemptions could
be applied in chapter 15 cases. The section 11dfetion for chapter 11 reorganizations is based wpo
congressional policy compromise that seeks to welidebtors of the burden of compliance with the
registration requirement of the U.S. securitiessldorpromote successful business reorganizationise at
the same time promoting the U.S. securities lawicpobf preventing securities fraud and promoting
disclosure in securities offeringSee id.at 369-76 (discussing legislative history regardiegtion 1145).
The latter policy is protected by the requiremerftsection 1145's statutory sibling, section 1125he
Bankruptcy Code, which requires that all chapter digclosure statements must contain adequate
information for creditors and other stakeholderartake an informed investment decision regarding the
securities to be issued under the reorganizatian.d1 U.S.C. § 1125 (200&ge In reA. H. Robins Co.,
Inc., No. 98-1080, 1998 WL 637401, at *3 (Va. CppA Aug 31, 1998) ("The disclosure statement must
contain 'adequate information.™). This policy coompise is even more appropriate in the cross-border
reorganization context where there is adequatdodigie and strict enforcement of the U.S. secusritgvs
would unnecessarily burden the foreign reorgaromaproceeding, particularly given Congress' express
direction that chapter 15 is intended to "facit[. . the rescue of troubled businesses" anulige greater
Ie?al certainty for trade and investment.” 11 U.§@501(a) (2006).

8 SeeGropper,supranote 126, at 835 (“A plenary proceeding will oftem brought when the foreign
representative needs to access a particular poovigiU.S. bankruptcy law that is available in arg@ry suit
but not clearly available under [section] 304.").
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plan®® While, as discussed above, the foreign debtor beagble to seek section
1145 relief (or other registration exemption rélief a chapter 15 case, such relief
will not be automatic and cannot be guaranteed.coAcurrent chapter 11 case
therefore provides added certainty regarding UeSussties laws issues, particularly
where the foreign debtor cannot efficiently resolsech issues through SEC
registration or reliance upon another registrax@mption. Though, as noted
above, if the concurrent chapter 11 proceeding iset a "pure" U.S. prepack (i.e.,
one where the solicitation takes place before conuemment of the chapter 11
proceeding), the section 1145 exemption might nderel to the pre-petition
solicitation process. In such a circumstance, shéest course, from a U.S.
securities law perspective, may require the foredgftor to (i) implement the
restructuring through a "pre-negotiated" chaptempidceedindg®’ (i) register the
new securities offering with the SE& or (iii) structure the pre-petition solicitation
to qualify for a non-section 1145 exemption.

Another advantage that a plenary U.S. bankruptoggeding might offer is the
ability to avoid fraudulent and preferential traarsf®® In some cases, the
Bankruptcy Code avoidance powers may be broadenawd advantageous to the
debtor than those available under the insolveneydéathe foreign debtor's home
country’®® As noted above, these powers under the U.S. BptdyriCode are not
available to the debtor in a chapter 15 proceedihgugh the debtor may assert

186 Seel11 U.S.C. § 1145 (2006).

187 See generalls COLLIER (15th ed.)supranote 2, § 2.4.17 ("The lack of an exemption foefpetition
]solicitation [in a prepack] can be a significampiediment, which might lead a debtor to initiateaaitional
chapter 11 case instead, or pursue a 'pre-negdtiplen in which most of the negotiation--but nbe t
solicitation--takes place prior to filing."); Ba8l Greene supranote 91, at 245-47 (discussing prenegotiated
chapter 11 cases); Carteypranote 100, at 310-11 ("The prenegotiated reorgaoizatiffers from the
prepackaged case in that the debtor does not cocartbe solicitation process until it has obtained t
bankruptcy court's approval of the disclosure stat&.") (quotations and citations omitted).

18 gee, e.g.In re Bd. of Dirs. of Telecom Argentina S.A., No. 05-11822006 WL 686867 (Bankr.
S.D.N.Y., Feb. 24, 2006) (granting section 304efelo APE reorganization proceeding where solicitat
was registered with SEC).

19 5ee11 U.S.C. § 544 (2006) (stating trustee may avaig obligation incurred by debtor that is
voidable by lien creditor); 11 U.S.C. 8§ 545 (gragttrustee ability to avoid fixing of certain statty liens
on debtors property); 11 U.S.C. § 547 (allowingstee to avoid transfer of interest of debtor's prgp
under defined conditions); 11 U.S.C. § 548 (pravidirustee ability to avoid any transfer of intéres
property that was intended to hinder or defraudlitve); 11 U.S.C. § 550 (authorizing trustee toonesr
transferred interests that were supposed to beledainder sections 544, 545, 547, 547, 549 and}54(

0 Though, the existence of concurrent proceedingg result in a conflict of laws scenario betwees th
avoidance powers under U.S. law and the insolvdawy of the debtor's home countree Maxwell
Commc'n Corp. v. Societe Generale (In re Maxwell @an Corp.), 93 F.3d 1036 (2d Cir. 1996) (holding
true conflict of law present in international insahcy proceeding)See generallySamuel A. Caufield,
Fraudulent and Preferential Conveyances of the lirst Multinational Corporation17 N.Y.L. SCH. J.
INTL & ComP. L. 571, 571-73 (1997) (stating avoiding court mosike choice of law decisions in
multinational corporation insolvency proceeding€hris Farley, CommentAn Overview, Survey, and
Critique of Administrating Cross-Border Insolvers;i@7 Hous. J. INT'L L. 181, 195-97 (2004) (noting
multiple proceedings lead to inconsistent resuits @onflict of law determination).
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similar claims under applicable non-U.S. IaW)Similarly, the debtor may perceive

an advantage to the subordination provisions ofBaekruptcy Code that may be
superior to those, if any, under foreign I&%.The ability to reject executory
contracts and unexpired leases may also offer ldvd.advantages not available
under foreign law? There may be other advantages depending upon the
circumstances of a particular foreign debtor'sruestiring.

For U.S. bankruptcy law purposes, the proceduretlier foreign debtor's
expedited restructuring would proceed generallhenmanner discussed in Section
| above, but such solicitation procedure may neebdet modified to accommodate
the requirements of the insolvency law of the debtoome country (e.g., specific
notice requirements or voting rules) or to takd &dvantage of the section 1145
exemption where desirable. In addition, the sultsta requirements of the
Bankruptcy Code and the insolvency laws of theifprelebtor's home country may
need to be harmonized, and in the worst case, maflict in a manner that
precludes concurrent proceedings as a viable aptidwew chapter 15 provides a

%1 See supraote 144see alsdGroppersupranote 126, at 83637 (noting jurisprudence holdargign
representative may sue to avoid transfers undes Hwts home country even though it cannot suesund
U.S. Bankruptcy Code avoidance provisions).

1¥25ee11 U.S.C. § 510 (2006) (providing various suboatiim powers/rights). As with avoidance
powers, the subordination powers under the Bankyufode may require resolution of conflict of law
issues with respect to the insolvency law of thbtales home countrySeeStonington Partners, Inc. v.
Lernout & Hauspie Speech Prods. N.V., 310 F.3d 1B8-133 (3d Cir. 2002) (suggesting court consider
both United States and foreign country's suboriinaules to resolve choice of law issues).

193 5eell U.S.C. §§ 365(a) (2006) (granting trustee righteject any executory contract or unexpired
lease of the debtor except as provided in statite§ 1123(b) (authorizing plan to provide for rejeatiof
executory contracts or unexpired leases of debseg;also In reAerovias Nacionales de Colombia S.A.
Avianca, 303 B.R. 1, 9-10 (Bankr. S.D.N.Y. 2003t{ng U.S. Bankruptcy Code was more advantageous
for Colombian airline debtor because Colombian lwestcy law had no provision for rejection of
burdensome leases). In the case of unexpired Idaseson-residential property, the Bankruptcy Code
provides a further advantage because it imposésEay cap upon the amount that landlords magtide
to claim as rejection damages. 11 U.S.C. § 502(i§@06) (defining when statutory cap may be impypse
seelLaura B. BartellRevisiting Rejection: Secured Party Interests iades and Executory Contract03
Dick. L. Rev. 497, 529-30 (1999) (stating Code contains limidamages from rejection of a lease); Scott
A. Wolfson, Deciphering the Damage Cap: Filing the Landlord'®i® in Bankruptcy 81 MCH. B. J. 26,

28 (2002) (noting purpose of cap is to compensatdibrd for its loss in debtor's rejection of l8ase

1% For example, if the priority of distribution sehe provided by the foreign insolvency law was
fundamentally inconsistent with the priority scheomeer the U.S. Bankruptcy Code, such conflict doul
render a concurrent plenary proceeding infeasibless an accommodation can be reacBegStonington
Partners 310 F.3d at 130-31 (acknowledging conflict regagdgubordination powers of U.S. law and
insolvency law of foreign debtor's home countrypnk of N.Y. v. Treco I( re Treco, 240 F.3d 148,
158-60 (2d Cir. 2000) (denying section 304 relief toefgn proceeding that subordinated secured claims
because "security interests have been recognizegraserty rights protected by our Constitution's
prohibition against takings without just compensatl); see also In rédlaxwell 93 F.3d at 1041-43 (noting
conflict of avoidance powers under U.S. law and itteolvency law of foreign debtor's home country);
Gropper,supra note 126, at 83546 (stating substantive conflidftdaw have arisen between U.S. and
foreign insolvency law in concurrent proceeding&ggel, supranote 119, at 382—-88 (2001) (discussing
conflicts presented by substantive consolidationgiples of U.S. bankruptcy law).
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statutory mandate that U.S. courts should seelotpearate and coordinate such
plenary U.S. proceedings with the concurrent faréigolvency proceeding®

CONCLUSION

Cross-border restructurings of foreign debtors tieate accessed U.S. capital
markets present layers of complexity that must defally managed to ensure a
successful result that can be recognized and esdoic the United States. A
prepackaged or expedited bankruptcy process exelysunder U.S. or foreign
law, or concurrently under both, offers foreign web a powerful and versatile
mechanism to efficiently achieve that result. WkhHemplemented correctly, a
prepackaged bankruptcy can dramatically reducesa@ion costs by controlling
risk through a consensual process that can proated accelerated pace for the
benefit of the foreign debtor and all of its statdelers.

19511 U.S.C. § 1529 (2006) ("If a foreign proceedamy a case under another chapter of this title are
pending concurrently regarding the same debtor,cthet shall seek cooperation and coordination unde
sections 1525, 1526 and 1527 . . . s§eGropper,supranote 126, at 846—47 (reporting chapter 15 tries to
deal with conflicts between insolvency proceedimgnited States and foreign jurisdictionSge generally
Westbrook,supranote 59, at 717-18 (discussing ability of Unitedt& courts to cooperate with foreign
courts in bankruptcy proceedings).



