Web posted and Copyright © Apr. 15, 1997, American Bankruptcy Institute.

American Bankruptcy Institute Law Review
Volume 4 Number 2 Winter 1996

SALE OF PROPERTY OF THE ESTATE FREE AND CLEAR OF RESTRICTIONS AND COVENANTS IN
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Estate maximization is the watchword of the bankruptcy faithful. Undeniably, one of the principle purposes of
bankruptcy law is to maximize assets of the estate for the benefit of unsecured ciédlitérs: generally 1 Bankr. Serv.

L. Ed. 88 1:2, 1:4, 1:5 (1994) (discussing collective nature, principles and goals of bankruptcy proce@ftars) this task is achieved

at the expense of some other enfifyi\: See David Gray Carlson, The Dubious Foundations of Securitization (Unpublished
manuscript) (on file with the authorSection 363 of the Bankruptcy Code (the "Cod@&N: 11 U.S.C. § § 101-1330 (1994).]

permits a bankruptcy trustee to use, sell, or lease property of the estate both in and outside of the ordinary course c
the debtor's busineds:N: Seeid. § 363(b)(1). (c)(1).Dne of the powers reserved to the bankruptcy trustee is the power to
sell property of the estate "free and clear of any interest in such property of an entity other than the estate" if certair
conditions have been meétN: Seeid. § 363(f) (setting forth five criteria, only one of which must be met to permit s@)de sure,

a party with an interest in the property sold under section 363 is entitled to adequate protectitieid. § 363(e)

(stating sale may be conditioned as is necessary to provide adequate protection of such Tiisspower of sale vested in the
bankruptcy trustee is not without limifEN: See 11 U.S.C. § 363(f); but sde§ 1206 (providing that sale of farmland or farm
equipment by trustee under chapter 12 may be accomplished without satisfaction of conditions set out in $8¢3Hn]1363(f) sets

out five criteria;] FN: Seeid. § 363(f); see alsimfra text accompanying note 35 (setting forth five criterif)gny one of the five is
satisfied, then the sale is permissibleN: See 11 U.S.C. § 363(f); see aCiticorp Homeowners Serv. Inc. v. Elliot (In re Elliot), 94

B.R. 343, 345 (E.D. Pa. 1988) (holding implied consent to sale sufficient to satisfy the consent requirement of § Jdargié¥e.v.

Pemberton (In re Tabone Inc.). 175 B.R. 855, 858 (Bankr. D.N.J. 1994) (sAdélifionally, section 363(g) permits a sale by the
bankruptcy trustee free and clear of any vested or contingent right in the nature of dower or{ giNiégW.S.C. §

363(a).| Furthermore, section 363(h) permits a sale by the bankruptcy trustee of both the estate's and a co—owner's
interest in property of the estaté&N: Id. § 363(h) |

Within the context of section 363, may a bankruptcy trustee sell property of the estate free and clear of deed
restrictions or reciprocal land covenants? Courts that have addressed the issue have ans uveia v.

Tazbir, 37 F.3d 295, 297 (7th Cir. 1994) (holding trustee could not sell land free of reciprocal land covenant):In re 523 E. Fifth St. Hous.
Preservation Dev. Fund Corp., 79 B.R. 568, 571 (Bankr. S.D.N.Y. 1987) (holding covenant could not be extindtivsealticle

disagrees with the decisions of the courts and asserts that section 363(f) permits the sale of property of the estate f
and clear of restrictions and covenants.

This article will explore the premise that a bankruptcy trustee may not sell property free and clear of restrictions anc
covenants] FN: The term "restrictions" as used in this article is intended to encompass both real covenants running with the land and
equitable servitudesHirst, it will be argued that the Bankruptcy Code compels no such conclusion. Second, it will be
asserted that the Bankruptcy Code's policy favoring maximization of value for the unsecured creditors is furthered k&
permitting sales free and clear of restrictions and covenants. Such sales are no less "offensive" than sales free and
clear of dower and curtesy rights or the interests of co—owners, sales expressly recognized_under the Bankruptcy
Code [EN: See 11 U.S.C. § 363(9), (n).]
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Part | commences with the statutory foundations of sales free and clear of interests in a bankruptcy case. Part Il
discusses those cases that have held that a bankruptcy trustee may not sell property of the estate free and clear of
restrictions and covenants. Part Ill argues that section 363(f) itself permits sales free and clear of restrictions, and tl
Bankruptcy Code policies are furthered by the model of section 363(f) constructed in this article.

I. Sales Free and Clear of Any Interests

A. Restrictions and Covenants: A StbRy: See Mari J. Matsuda, Voices of America: Accent, Antidiscrimination Law, and a

Jurisprudence for the Last Reconstruction, 100 Yale L.J. 1329, 1331-32 (1991) (stating use of stories is within a legitimate scholarly
tradition); see alsRichard Delgado, Storytelling For Oppositionists and Others: A Plea For Narrative, 87 Mich. L. Rev. 2411, 2440 (1989)

(stating stories are valuable "tools" necessary to "test” reality).]

Let us consider an example where the sale of property free and clear of restrictions and covenants in bankruptcy is
beneficial to the debtor, its creditors, and society, without penalizing the beneficiary of the restriction or covenant (a
the case may be). Assume an inexperienced landowner, whom we shall call "Developer", owns two thousand acres
land close to a large lake. Developer decides that the two thousand acres are the perfect location for an industrial p
devoted to manufacturing. Developer is aware that many businesses have encountered difficulties from residential
neighbors because of the impact of noise, dust, traffic and other matters that are often associated with the operatiol
a manufacturing facilityl. FN: See, e.g. Copart Indus. Inc. v. Consolidated Edison Co. of N.Y. Inc., 41 N.Y.2d 564, 567 (1977)
(discussing elements of public nuisance in New Y@lopmer v. Atlantic Cement Co., 26 N.Y.2d 219, 225 (1970) (granting injunction that
would be vacated upon payment by defendant of permanent damages to plaintiffs for "servitude" imposed @eweloper believes

that if he restricts the use of the two thousand acres to industrial use only, he can successfully sell all the industrial
to manufacturing concerns. One of the first steps Developer undertakes is to properly impose restrictions that prohi
the use of the land for residential purposes. Developer takes the proper formal steps to impose these rgBlitictions,
See Net Realty Holding Trust v. Franconia Properties Inc. 544 F. Supp. 759, 762 (E.D. Va. 1982) (discussing "running with the land"

criteria). See generally Cunningham, et al. The Law of Property §§ 8.13-8.33, (2d. ed. 1993). In order for a real covenant to run with the I
most courts require that the parties to the covenant (i) intend that the covenant run with the land, (ii) that the covenant touch and concern
land, and (iii) that there be privity of estate between the promisor and the prdchised66-504. Equitable servitudes likewise require the

intent and touch and concern elements to be enforceable against successors, but substitute notice for the requirement of pridtyrof estate.
addition, as a general rule both real covenants and equitable servitudes must comply with the statute of fmdiselcdrds the
restrictions in the appropriate real property records to put the world on nétic&ee generally Cunningham et stipra

note 17, § 11.9, at 823-33 (recording restrictions assures that successors who would otherwise qualify as bona fide purchasers are bounc
restrictions).]

Next, Developer begins to put the infrastructure in place for the industrial park. In doing so, Developer incurs
substantial expense in connection with the legal work, grading and installing of roads and utilities. Developer
anticipates paying these expenses from the proceeds generated by the sale of the industrial lots.

Shortly after completion of the project, Developer is able to sell quickly four acres located on the most northwestern
portion of the park to Re—Movall, a local trash collection company. Re—-Movall had been receiving complaints from
its neighbors regarding the storage of dumpsters and trucks. According to the neighbors, the storage had caused
excessive levels of odor, flies and noise. Re—Movall wanted to relocate to the industrial park so that it would no
longer have to deal with these complaints. Developer, being anxious to begin attracting businesses, with the
expectation that others would follow, quickly sold the four acres to the trash collection company at a very favorable
price.

Despite undertaking a massive marketing campaign, the initial sale of the four acres was the only sale Developer w
able to close. In connection with this campaign, Developer incurred significant additional debt by spending large sul
for advertising and employees to market the property. As with the prior expenses, Developer expected to be able tc
repay these additional debts from the sale of the developed lots.

Despite the development of the land and the massive marketing campaign, no other businesses have been attracte
the area. Developer now realizes that the location of the industrial park was a poor selection and that he has made
huge mistake. According to every business that Developer approached, the location is too far from a source of skille
labor, raw materials and a market for the finished product or services. Furthermore, each prospect Developer
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contacted was concerned about the proximity of the industrial park to the large lake. Those prospective tenants fea
that operations in that location may result in having to defend in the future against claimed environmental liabilities.
The tenant's primary concern is runoff of contaminants from the industrial park into the lake. In short, Developer's
industrial park is a complete failure. Developer is unable to pay his employees and creditors and is forced to file
bankruptcy amidst this huge mountain of debt. Developer's only asset is the two thousand acre industrial park, whic
has a value of practically zero, inasmuch as it is unmarketable because of the restrictions.

Initially, Developer filed for relief under chapter 11 of the Bankruptcy QétlieSee 11 U.S.C. § 1101 et seq. (199ahd
operated the business as the debtor-in—possession, marketing and attempting to sell the proFertig. § 1108
(authorizing continued operation of debtor's businekinéble to sell the property with the restrictions or otherwise reorganize
the debtor, the bankruptcy court converted the chapter 11 case to a case under chapter 7 of the Bankruptey Code.
Seeid. § 1112 (permitting court for cause to convert cases from chapter 11 to chapffve’United States Trustee, an officer of the
Department of Justice, appointed a chapter 7 tristeeseeid. § 701. Technically, the United States Trustee appoints an interim
trustee who becomes the permanent trustee unless creditors elect another trugte® 782€stating creditors may vote for candidate for
trustee subject to certain conditions which if not met result in interim trustee serving as permanent toustaethe affairs of the

debtor, collect and liquidate assets, identify and challenge claims, and distribute property of the estate in accordanc
with bankruptcy priorities. EN: See 11 U.S.C. § 704 ]

Although Developer was unable to find a purchaser of the property, the chapter 7 trustee has located a prospective
purchaser of the property that is willing to pay $10,000/acre, or approximately $20 million for the property. The
prospective purchase price is more than adequate to pay all the employees and creditors in full, with a surplus
remaining. The sole problem is that the prospective purchaser, whom we will call Re—Developer, is interested in the
property only if she can use it for residential purposes. It seems that many of the same attributes of the property the
make it undesirable for manufacturing use, make the property highly desirable for residential use. These attributes
include the distance from the noise, crime and congestion that residents associate with higher density areas, and tt
perceived beauty and recreational benefits associated with the nearby lake.

The chapter 7 trustee has filed a motion requesting the bankruptcy court to approve a sale of the land free and clea
all interests in the propertyfN: In some districts, the bankruptcy bar refers to the motion as a "sale free and clear of all liens, claims
and encumbrances." See e.g. ,|IOyster Bay Cove, Ltd., 161 B.R. 338, 343 (Bankr. E.D.N.Y. 1993), affd , 196 B.R. 251 (E.D.N.Y. 1996).
The actual language in 8 363(f) is broader, permitting the sale free and clear of any interest in the blode®t¢. § 363(f) (emphasis
added).lincluding the restrictions prohibiting the use of the property for residential purpbseshe request to sell the

property constitutes a contested matter under Bankruptcy Rule 9014. Such an action is commenced by the filing of a motion by the trustee
Fed. R. Bankr. P. 9014The trustee's motion contemplates that the holder of the benefit of the restriction, Re—Movall,
would have the value of its interest attach to the proceeds of tHeEbafee 11. U.S.C. § 363. The sale of property free and

clear of an interest is subject to the adequate protection requiréda@iB63(e). According to the legislative history of § 363, "most often,
adequate protection in connection with a sale free and clear of other interests will be to have those interests attach to the proceeds of the
H.R. Rep. No. 95-595, at 5 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, @#d .Wwould be paid from such proceeds before
distribution to any employees, creditors or others holding unsecured claims. Re—Movall has objected to the sale of 1
property, and has asserted that it continues to enjoy the benefits of not having the land around its operations used f
residential purposes.

Prior to the chapter 7 trustee filing her motion to sell the property pursuant to section 363, the trustee has attemptec
negotiate with Re—Movall to either purchase Re—Movall's land, or obtain a release of the restrictions. Re—Movall is
more than willing to do either, and could easily relocate to another location. The benefits of the restrictions to
Re—-Movall are minimal, who by now realizes that it has located too far from where it provided its services to operats
economically. However, Re—Movall understands that without its property or its release of the restrictions, the land h
little value. Re—Movall, therefore, insists on no less than $10 million for its consent. The $10 million largely reflects
what Re—Movall views as the value of its "hold out" position, and its ability to prevent the trustee's sale. This money
would, of course, come out the proceeds of the sale to the great harm of the debtor's employees and creditors.

If the bankruptcy court were to refuse to approve the trustee's motion for the sale of the property free and clear of tt
restrictions, it would not only deprive the employees and creditors of payment of the monies due them, but would al
prevent the area from being developed for its most appropriate use. The refusal to approve the motion would depriv
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the community and its residents from both the opportunity to reside in that location and the tax base associated witt
the development. The only party to benefit from such a refusal would be Re—Movall, who, in its monopolistic
position, could hold out and perhaps ultimately acquire the property for much less than its best-use value. At that
point, Re—Movall could release the benefit of the restrictions, and then sell the entire property itself for $20 million.
Because of this monopolistic position, Re—Movall can virtually acquire two thousand acres for the price of four acre:
This would be the result of a very poor decision by Developer, making the land practically unmarketable and causin
harm to the creditors and community at large. Developer's poor decision would be exacerbated by a bankruptcy col
deciding the trustee's requested relief is not permissible under the court's interpretation of section 363. Nonetheless
the few courts addressing the issue thus far have read section 363 in just that[fABhBae Gouveia v. Tazbir, 37 F.3d

295, 299 (7th Cir. 1994) (holding trustee may not sell property free of restriction under fn363523 E. Fifth St. Hous. Preservation Dev.

Fund Corp., 79 B.R. 568, 576 (Bankr. S.D.N.Y. 1987) (prohibiting sale of property free of covenant pursuant to § 363(f)).]

As currently written, the Code provides ample opportunity for courts to authorize the sale of property free and clear
covenants and servitudégN: See 11 U.S.C. § 363(fjotwithstanding the courts' refusal to do so thud f&t: See

Gouveia , 37 F.3d at 300 (prohibiting sale free of covenant under § 36 . Bifth Street , 79 B.R. at 576 (sam#$ explained in this
article, courts should be willing to authorize such a sale pursuant to either section 363(f)(1), (f)(3), or (f)(5). The
authorization of such a sale is supported by the Bankruptcy Code itself and by strong policy considerations.

B. Sale of Estate Property Free and Clear

In order to maximize the return to the unsecured creditors of the estate and to further the rehabilitative efforts of the
debtor, section 363(b)(1) provides that a trustéd; See 11 U.S.C. § 363(b)(1). In a case under chapter 11, where no trustee has
been appointed, a debtor-in—possession may operate the business of the debtd.13€F (providing that subject to limitations,
debtor-in—possession will have all rights, power and duties of trustee under chapt®after.hotice and a hearing, may use, sell,

or lease, other than in the ordinary course of business, property of the estatectid. § 363(b)(1); see, e.g. ,In Taylor,

198 B.R. 142, 158 (Bankr. D.S.C. 1996) (stating sales under § 363(b) are limited to sales of estate Mcleeaty]ndus. Inc. v. Medical

Lab. Automation Inc. (In re McLean Indus. Inc.), 96 B.R. 440, 443-446 (Bankr. S.D.N.Y. 1989) (analyzing § 363(b)'s applicability, but not

found to be violated in case); ¥WBQ Partnership v. Commonwealth of Va. Dep't of Med. Assistance Servs. (In re WBQ Partnership), 189
B.R. 97, 102 (Bankr. E.D. Va. 1995) (explaining court's method for preventing debtors from using § 363(b) as vehicle for circumventing

creditor protections) Section 363(c)(1) provides:

[i]f the business of the debtor is authorized to be operated under section 721, 1108, 1203, 1204, or 1304 of this title
and unless the court orders otherwise, the trustee may enter into transactions, including the sale or lease of propert
the estate, in the ordinary course of business, without notice or a hearing, and may use property of the estate in the
ordinary course of business without notice or a hearifg. 11 U.S.C. § 363(c)(1).]

Where others have an interest in property of the estate, the threshold inquiry still must center on section 363(b) or

(c)(1) before any of the property may be sold outside the ordinary course of businesse, e.g. Sony Music

Entertainment Group Inc. v. Clark Entertainment Group Inc. (In re Clark Entertainment Group Inc.), 183 B.R. 73, 81 (Bankr. D.N.J. 1995)
(finding court must enforce policies of Code and allow debtor—in—possession to sell tapes if either § 363(b) or (c) is_satisfied);In re Signal
Hill-Liberia Ave. Ltd. Partnership, 189 B.R. 648, 651 (Bankr. E.D. Va. 1995) (noting § 363(f) conditionally authorizes trustee to sell

property under § 363(b) or (c) free and clear of any interest in the proghaia v. Conoco Inc. (In re Williams Contract Furniture Inc.),
148 B.R. 805, 808 n.5 (Bankr. E.D. Va. 1992) (stating in order for § 363 to be used as authority for showing act was authorized under §
363(b)(1) requires notice and hearing if transaction is not in ordinary course of business and § 363(c)(1) nonetheless requires court

authorization under chapter 7 for transactions in ordinary course of busiTdnss] section 363(f), (g), and (h) may be understood
as a further limitation on a trustee's power to sell property either in or outside the ordinary course of ptisirtess.
1 David G. Epstein et al. , Bankruptcy § 4-7, at 399 (19Mpre specifically, section 363(f) provides:

[tlhe trustee may sell property under subsection (b) or (c) of this section free and clear of any interest in such prope
of an entity other than the estate, only if)

(1) applicable nonbankruptcy law permits sale of such property free and clear of such interest;

(2) such entity consents;
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(3) such interest is a lien and the price at which such property is to be sold is greater than the aggregate value of al
liens on such property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable proceeding, to accept a money satisfaction of such intere
FN: 11 U.S.C. § 363(f).]

Since conditions on sale under section 363 are stated in the disjunctive, a sale under section 363(f) is proper if any
of the five conditions are mét-N: Seeid. ; supra notes 8-9 and accompanying teXdditionally, the interest holder's right
to adequate protection limits sales free and clear of those interests. In particular, section 363(e) provides:

[n]otwithstanding any other provision of this section, at any time, on request of an entity that has an interest in
property used, sold, or leased, or proposed to be used, sold, or leased, by the trustee, the court, with or without a
hearing, shall prohibit or condition such use, sale, or lease as is nhecessary to provide adequate protection of such
interest. This subsection also applies to property that is subject to any unexpired lease of personal property (to the
exclusion of such property being subject to an order to grant relief from the stay under sectioBN362)J).S.C. §

363(e) |

In this context, a closer look at section 363(f) is warranted. The legislative history states:

[s]Jubsection (f) permits sale of property free and clear of any interest in the property of an entity other than the esta
The trustee may sell free and clear if applicable nonbankruptcy law permits it, if the other entity consents, if the
interest is a lien and the sale price of the property is greater than the amount secured by the lien, if the interest is in
bona fide dispute, or if the other entity could be compelled to accept a money satisfaction of the interest in a legal o
equitable proceeding. Sale under this subsection is subject to the adequate protection requirement. Most often,
adequate protection in connection with a sale free and clear of other interests will be to have those interests attach
the proceeds of the sale.

At a sale free and clear of other interests, any holder of any interest in the property being sold will be permitted to b
If that holder is the high bidder, he will be permitted to offset the value of his interest against the purchase price of tl
property. Thus, in the most common situation, a holder of a lien on property being sold may bid at the sale, and if

successful, may offset the amount owed to him that is secured by the lien on the property (but may not offset other

amounts owed to him) against the purchase price, and be liable to the trustee for the balance of the sale price, if an
FN: H.R. Rep. No. 95-595, at 5 (1977), reprinted in 1978 U.S.C.A.A.N. 5963, 6301-02.]

In sum, although section 363(f) is an enigiria): See Epstein et al supra note 34, § 4-7, at 40& [seems to have been
designed with the disencumberance of liens in miRd: Seeid. § 4-7. at 404 Note, however, that the statute itself is
much broader, a trustee may sell free and clear of "any interest in such profatygl'U.S.C. § 363(f) ]

II. AUTHORITIES ADDRESSING SECTION 363 SALES FREE
AND CLEAR OF RESTRICTIONS AND COVENANTS

As previously discussed, section 363(f) permits a trustee to sell property of the estate free and clear of any interest
the property if any one of five conditions is nietN: Seeid. § 363(f)(1)—(f)(5);supra notes 8-9, 35-36 and accompanying text.]

In the context of a proposed sale of property free and clear of restrictions, the debate has primarily centered on sec
363(f)(5). Section 363(f)(5) permits a sale free of another's interest if the third party could be compelled, in a legal o
equitable proceeding, to accept a money satisfaction of such inté&ié&siee 11 U.S.C. § 363()(5)Although section

363(f)(5) is generally used to sell property of the debtor's estate free and clear of monetary liens, debtors in posses
have also attempted to use this subsection to sell property free and clear of other interests, including restrictions an

covenants] EN: See WBQ Partnership v. Commonwealth of Va. Dep't of Med. Assistance Servs. (In re WBQ Partnership), 189 B.R. 97,
99 (Bankr. E.D. Va. 1995) (considering propriety under § 363(f)(5) of debtor's postpetition agreement contemplating sale of estate propert

free and clear of defendant's right of recapture):In re Crabtree, 112 B.R. 420, 422 (Bankr. W.D. Okla. 1989) (addressing trustee's request
pursuant to 8 363(f)(5), to sell debtor's residence free of both homestead exemption and creditor bank's interest in order to produce greate
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monetary return for bankruptcy esta@erdes v. Gerdes (In re Gerdes), 33 B.R. 860, 870-71 (Bankr. S.D. Ohio 1983) (considering

husband's request pursuant to § 363(f)(5) to sell marital asset free of wife's tenancy in common interest to facilitate divorce settlement).]

One of the earlier cases addressing section 363 sales free and clear of restrictions is In re 523 East Fifth Street
Housing Preservation Development Fund ChffiN: 79 B.R. 568 (Bankr. S.D.N.Y. 1987]i 523 East Fifth Street, the

debtor sought authority to sell certain real property located in New York City, free and clear of all liens,
encumbrances and covenants\: Seeid. at 570.]The property at issue was subject to a restrictive covenant, running in
favor of the City of New York, that required the property to be used only for low—income hdusingeeid. at 569
(reviewing extent of restrictive covenant in dee@fle chapter 11 debtor moved for authorization to sell the real property free
and clear of the covenant requiring the property to be used solely for low—income hptisigeid. at 570.]The

debtor argued that the bankruptcy court has the power to order the sale of the property under section 363(f)(1) and
free and clear of the restrictive covenant: Seeid. at 570-71 ]

The court, however, disagreelN: See 523 E. Fifth St. . 79 B.R. at 57aid held that the covenant could not be voided

under the New York statutes governing enforceability of restrictive covehahtsieeid. at 571-72.This conclusion

was supported by the fact that the covenant, which was contained in the deed conveying the property from the City
the debtor, was created for public purposes by a governmentélfiiigeeid. The court further noted that under New York

law, a party seeking to attack the enforceability of a covenant has the burden to prove: (1) lack a of benefit derived from the enforcement «
the covenant; and (2) a legally cognizable reason for extinguishment of covdnatnb72. The court concluded that the debtor failed to bear
this burden]d. at 573.]Moreover, the court observed that the covenant could not be extinguished under New York
common law because the debtor and the City intended the covenant to run with the land, and the covenant did "tou
and concern” the landEN: See 523 E. Fifth St. . 79 B.R. at 574-7Binally, the court determined, on equitable grounds,

that the debtor, which had paid nominal consideration to acquire the property from the City, was not entitled to relie
FN: Seeid. at 576.|Because the City had not abandoned its goal of alleviating the low—income housing shortage proble
via the debtor's property, the balance of equities favored the City and not the[deébtdee id.JUltimately, the court
concluded that the City could not be compelled to accept a money satisfaction of its iritsrést id |

At this point, it is beneficial to unpack carefully the debtor's arguments. First, the debtor asserted that the covenant
was extinguished under provisions of the deed itself or under New YorkAawseeid. at 570-71.]Second, the debtor
argued that section 363(f) of the Bankruptcy Code authorized the sale of the property free and clear of the[covenan
EN: See 523 E. Fifth St. . 79 B.R. at 570-7Tllje City's response to both arguments was equally straightforward) "it ain't
S0."[ FN: Seeid. at 570-71, 574.]

First, the court observed that the crux of the debtor's argument was that the debtor could sell free and clear under
section 363(f)[ FN: Seeid. at 570. "In asserting that the property can be sold free and clear of the covenant, the Debtor principally relies
on § 363(f) of the Code." Id$pecifically, the debtor asserted that the City could be compelled in a legal or equitable
proceeding to accept a money satisfaction of its inteérest.Seeid. at 571; see aldN.Y. Real Prop. Acts. Law § 1951

(McKinney 1979) (allowing action to extinguish non-substantial restrictive covenants whether or not land in question is held for public use
Based on New York law, the court concluded that the City could not be compelled to accept money dahisiges.

523 E. Fifth St., 79 B.R. at 571-74.]

Second, the court rejected the debtor's attempt to extinguish the covenant under New York commondeawd. at
574-75.]At common law, covenants were either personal, that is, enforceable only by the original covenantee agains
the original covenantor, or real covenants running with the [aifd.Seeid. at 574 (citing Richard R. Powell & Patrick J.

Rohan , 5 Powell on Real Property & 670 (1979hle covenantee's benefits and covenantor's burdens would devolve upon
their respective successive assignees if: (1) there is privity of estate; (2) the original covenanting parties intended tf
covenant to run; and (3) the covenant touched and concerned thig-larfékeid. ; see alsiNeponsit Property Owners' Ass'n

v. Emigrant Indus. Sav. Bank, 278 N.Y. 248, 254-55 (N.Y. 1938). The court reasoned: [t]he age—old essentials of a real covenant, aside f

the form of the covenant, may be summarily formulated as follows: (1) It must appear that grantor and grantee intended that the covenant
should run with the land; (2) it must appear that the covenant is one "touching" or "concerning" the land with which it runs; (3) it must appe
that there is "privity of estate" between the promisee or party claiming the benefit of the covenant and the right to enforce it, and the promi
or party who rest under the burden of the coveridnt(citation omitted); see al€@range & Rockland Utils. Inc. v. Philwold Estates Inc., 52
N.Y.2d 253, 262 (1981) (noting three factors determining whether covenant restricting real property was personal or ran with land) (citing
Neponsit, 278 N.Y. at 255). See generally Richard R. Powell & Patrick J. Rohan, 5 Powell on Real Property & 673 (1996) (describing
covenants).The court noted that all three conditions were met and, therefore, the covenant ran with thised.

523 E. Fifth St. . 79 B.R. at 574 (citing Neponsit , 278 N.Y. at 261). In order for the burden of low income housing restriction to run, the
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parties must intend the covenantor's successor be obliged to perform the cRawelh& Rohan supra note 65, & 673, at 60-55. The

requisite intent is adduced from the character of the entire instrument, however the presence of certain language such as "these covenant
run with the land," or "the grantee promises for himself, his heirs and assigns," may greatly influence the court's determination. 2 Thomas
Atkinson et al., American Law of Property § 9.10 at 366 (19@well & Rohan, supra note 65, & 673[2], at 60-62.]

Although the court rejected the debtor's argument in this instance, the court nevertheless left open the possibility th
section 363(f)(5) would have permitted the sale of the property free and clear of the negative covenant if it could be
shown that applicable law permitted money damages for breach of the negative cordh&er 523 E. Fifth St. . 79

B.R. at 576.[Thus, 523 East Fifth did not close the door completely on the efforts of a bankruptcy trustee to sell
property free and clear of restrictions; the court merely threw the substantive controversy back to applicable
nonbankruptcy law. If applicable nonbankruptcy law forced a holder of the benefit of the restriction to accept money
damages, then the requirements of section 363(f) are met and the trustee may sell the property free and clear of the

restriction.[ FN: Seeid. Cf. WBQ Partnership v. Commonwealth of Va. Dep't of Med. Assisatance Servs. (In re WBQ Partnership) 189
B.R. 97, 106 (Bankr. E.D. Va. 1995) (noting that if holder of interest cannot be compelled to take money damages in lieu of equitable relie
then sale under § 365(f)(5) cannot go forward).]

One of the more recent decisions and the only Court of Appeals opinion, that directly addresses the issue of selling
property free of restrictions under section 363 is Gouveia v. Tagir37 F.3d 295 (7th Cir. 1994)lh Gouveia, the
landowner decided to build a commercial music store on property located in a residential subdivisioreid. at

297.] The property was burdened by a restrictive, reciprocal land covenant prohibiting use of the land for any purpos
other than residential buildingeN: See id.]The landowner, nonetheless, sought and obtained permission from the city
zoning commission for the construction and operation of the music [Storesee id.]JSome neighbors then filed suit

in state court seeking to enforce the covenant and enjoin the construction of tHe-steresid. (noting that covenant
specified that neighborhood was restricted to only "single—story, residential property").]

The landowner prevailed before the state trial court, which found that the covenant was unenforceable under Indiar
law. [ EN: See Gouveia , 37 F.3d at 29The neighbors immediately appealed the trial court's decision, while the
landowner immediately began constructior\: Seeid .| Shortly after completion of the building, the state court of
appeals reversed the trial court, holding that the covenant was enforceabfizeid .| The state court of appeals

remanded the case with instructions that the landowner be permanently enjoined from building the musit:store.
Seeid.]

Having been enjoined from operating the music store business at a most inopportune time, that is, after funds were
expended for its construction, the landowner was unable to meet her financial obligations and was forced to seek re
under chapter 11 of the Bankruptcy Code\: See id.]The landowner, as debtor-in—possession, sought to sell the
property free of the restrictionEN: See Gouveia , 37 F.3d at 2@unningham v. Hiles, 395 N.E.2d 851 (Ind. Ct. App. 1979),
modified . 402 N.E.2d 17 (Ind. Ct. App. 1980)he neighbors objecteédEN: See Gouveia , 37 F.3d at 29g@nd the bankruptcy
court rejected the debtor's motion. The court held that section 363 did not permit such a sale, and that the restrictiol
did not constitute an executory contract that could be rejected under section 365 of theCadeid.; 11 U.S.C. §

365(a) (1994) (permitting rejection of unexpired leasEhe bankruptcy court decision was affirmed by the Northern District
of Indiana, and appeal was taken tq the Court of Appeals fol" @@ duit, [ EN: See Gouveia, 37 F.3d at 29The debtor's
case was subsequently converted to a chapter 7 case wherein, the chapter 7 trustee, Gouveia, was substituted as 1
party plaintiff.[ FN: See id.]

In addition to arguing that the covenant was an unenforceable executory contract under section 365 of the Bankrup
Code, the trustee also argued that the property could be sold free of the neighbors' interest under section 363 beca
the interest was convertible to monetary damdges.Seeid. at 298.]JAs such, a sale free of the interest was

permissible under section 363(f)(5FN: See id.JThe trustee further argued that a sale free of the interest was also

authorized by section 105 of the Codg\: Seeid. ; 11 U.S.C. § 105(a) (granting courts power to “issue any order, process or
judgment that is necessary . . . to carry out the provisions of" the Code).]

The covenant at issue provided that parties seeking to enforce the covenant had the option of seeking either an
injunction or damages. As the neighbors had elected to restrain the V|olat|oanneu7t disagreed with the trustee's
position that the property could be sold free of the interest under section 363(f)(5) because the neighbors could not
forced to accept a money satisfactioBN: See Gouveia . 37 F.3d at 299 (stating that language of covenant granted option to pursue
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monetary damages, but that landowner cannot be forced to forego equitable relief in favor of cash reward and as such § 363(f)(5) does nc
apply).] The court concluded that section 363(f)(5) was inapplicable and that the property could not be sold free of th
interest[ FN: See id.]This holding appears to foreclose the possibility of using section 363(f)(5) to sell property free of
restrictions when such restrictions can be construed as equitable servittidésguitable servitudes are enforceable in

equity, through the equitable remedy of an injunction. See Cunningham &igria note 17, at § 8.31 (discussing remedies for breach of
equitable restrictions) The court's opinion contained no discussion of the legal principle that equity would not intervene
when an adequate remedy is available at [aw. See generally , 1 Pomeroy , A Treatise on Equity Jurisprudence (Spencer W.
Symons ed., 1949)Perhaps the court presumed that since land is generally viewed as unique, damages would never b
an adequate remedy in lieu of an injunction in this setting. More importantly, the court overlooked the fact that a
different plaintiff could very possibly have compelled the neighbors to accept money dambggesginfra notes

161-168 and accompanying text (discussing condemnation proceedimy)éntity with eminent domain authority could easily
condemn the neighbors' interest in the debtor's property and force the neighbors to accept a monetary award as jus
compensation.FN: Seeinfra notes 161-168 and accompanying text (discussing condemnation proceedings).]

One of the more interesting decisions regarding the avoidance of a restrictive use covenant in bankruptcy is In re
Arden & Howe Associates. LfdEN: 152 B.R. 971 (Bankr. E.D. Cal. 1993This 1993 California bankruptcy court decision
refused to permit the beneficiary of a land use restriction to enforce the restriction by an injunction against the debtc
or the debtor's successpFN: Seeid. at 978.]Under California law this restriction was found to be a valid restrictive use
covenant that would run with the laridN: Seeid. at 975 (providing that three requirements must be met: " the contiguous real
property must be particularly described in the lease; the lease must provide that successors are bound for the benefit of the demised real
property; and the lease must be recorded."); see€Calk€iv. Code § 1470 (West 1982) (containing same three requiremPussliant to

the law of California, the remedies for breach of the covenant are injunction or damages, normally at the election of
the covenanteé EN: See Arden & Howe . 152 B.R. at 975; see also Harry D. Miller & Marvin B. Starr , California Real Estate & 18.44
(2d ed. 1989).Nonetheless, the court held that in this instance where the debtor had filed bankruptcy, the covenant we
unenforceable by injunction because of its method of creatithh See Arden & Howe , 152 B.R. at 975-76 (stating that §

365(h) preempts California state law remedies allowed in event of breach of leaBeblieServ. Co. of New Hampshire v. New

Hampshire (In re Public Serv. Co. of New Hampshire), 108 B.R. 854, 870 (Bankr. D.N.H. 1989) (permitting Bankruptcy Code to preempt
state regulatory provisiong):n re Stable Mews Assocs., 41 B.R. 594, 598 (Bankr. S.D.N.Y. 1984) (recognizing that in some circumstances
even laws that are valid exercise of state police power must yield to bankruptcylavsiden & Howe, the land use restriction

was created and contained in a lease, which had been rejected by the debtor under section 365 of the Bankruptcy
Code.[ EN: See Arden & Howe , 152 B.R. at 973]

Arden & Howe Associates, the debtor/landlord, had developed a shopping center in Sacramento, Califosria.

id. at 972.]The lease between the debtor and its anchor tenant contained a restrictive use covenant that prohibited,
among other things, the use of any portion of the shopping center for a nighttlubze id. ]When the debtor was

unable to lease adequately the remainder of the shopping center, the debtor filed a chapter 11 petition and eventua
chapter 11 trustee was appointg:,&a\,l: Seeid. See alsdl U.S.C. § 1104 (1994) (providing guidelines when court may appoint trustee
in chapter 11 proceeding]The trustee negotiated a lease with a night ¢lEl: See Arden & Howe . 152 B.R. at 97The

anchor tenant objected and asked the bankruptcy court to enjoin the execution of the lease as a violation of the
restrictive use covenarit-N: Seeid. at 972-73.The trustee rejected the anchor tenant's lease, the injunction motion was
dismissed, and the night club opengel: Seeid. at 973.]The trustee§s sole purpose in rejecting the unexpired lease
with the anchor tenant was to shed the restrictive use covéhengee id.]

The anchor tenant, electing to remain in possession of the premises, brought an action for an injunction enforcing tt
covenant notwithstanding the lease rejectidiil: Seeid. (noting that right of tenant to remain in possession after lease has been
rejected in bankruptcy is granted under § 365(Mhée main thrust of the anchor tenant's argument was that the plan of
reorganization, which provided that the rejected lease would not be enforceable against the debtor's successor exc

as set forth in section 365(h), impermissibly took part of the anchor tenant's leaiselofge Arden & Howe , 152 B.R.
at 973

The Arden & Howe court confirmed the plan over the tenant's objection, and held that the covenant was not
enforceable against either the debtor or its successorseeid. at 977.]The court recognized that the Code does not
permit a taking of the lessee's leasehold estate, but that the Code authorizes the landlord to reject executory lease
covenants| FN: Seeid. at 97411 U.S.C. § 365 (1994)Ih construing the restrictive use covenant as an executory lease
covenant, and permitting rejection under section 365, the court construed this use restriction as more akin to an
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executory contract. This conclusion was reached notwithstanding the language of the opinion that states that
California law validly established the restrictive use covenant as a property right binding on sudde$sges Arden
& Howe , 152 B.R. at 974-75The court specifically held that "such covenants fall when the lease is rejected under
section 365, regardless of whether they run with the lafdl."Seeid. at 976.]

The court rejected the tenant's position that part of the leasehold had been taken; the key factor in the court's view"
that the tenants were in possession of the prenjisSisseeid. at 975.]0nly that portion of the shopping center to

which the tenant had possession constituted the leaséhuldieeid. at 974.]The court stated that "[b]reaches of
restrictive use covenants do not ordinarily work a dispossession,” and concluded that no part of the tenant's leaseh
interest had been takdri:N: Seeid. at 975.]

This may be a valid interpretation of what comprises the leasehold estate, but this approach left the court to grapple
with the question of what did the restrictive use covenant burdening the contiguous portion of the shopping center

grant to the tenant? Obviously, the tenant must have some interest in the contiguous non-leased space even if the
interest was not part of the leasehold. It appears that the debtor owned property in which another entity had an inte
Specifically, the property located at the contiguous portion of the shopping mall not leased to the anchor tenant, wh
the debtor seeks to lease free and clear of the restrictive use covenant. Rather than treating this as a lease of prop
under section 363 in which another entity had an interest, the court treated the restrictive use covenant as having b
rejected. Presumably this was accomplished by severing the leasehold and covenant portions of the lease agreeme
and then allowing rejection of the covenant portion as an executory contract. The Arden & Howe court also found tt
because of the preemption of section 365 over state law, the sole remedy available to the tenant was the offset aga

rents provided for in section 365(h)(2EN: See Arden & Howe , 152 B.R. at 976.]

The end result of the court's decision in Arden & Howe appears to further strong currents of bankruptcy policy by
allowing the debtor to maximize the value of its as$éil: See supra notes 2-11 and accompanying text (discussing
maximization of assets)Hlowever, it is difficult to justify achieving this end by rejecting unexpired leases under section
365 and eliminating covenants running with the land, but not allowing the sale of property free and clear under sect

363. For all practical purposes, in both situations, an identical interest is invdike@ee Arden & Howe , 152 B.R. at
974-75 (explaining that lease is conveyance of real property and that restrictive use covenants run with land conveyed under lease).]

Basically, only the method by which the interest was created diffétsSeeid. (noting that lease of real property creates
property right for lessee)The next anchor tenant to face this situation should insist on two documents: one to create the
leasehold estate, and a second to create a use restriction on the contiguous portions of the shopping center for a
comparable period of time.

One of the most detailed and exhaustive treatments of the disencumberance of restrictions may be found in an artic
by Professor David Gray Carlson at Cardozo Law Schéol.David Gray Carlson, Successor LiabilityBankruptcy: Some

Unifying Themes of Intertemporal Creditor Priorities Created By Running Covenants, Products Liability, and Toxic-Waste Cleanup , 50 Lz
& Contemp. Probs. 119 (1987Professor Carlson's argument begins with some obvious but overlooked gems of the law.
FN: Seeid. at 119 (discussing lack of development and consideration of foreclosure thdeyndtes that the purpose of a lien is to
generate cash proceeds from the sale of specific property so that the creditor holding the lien may collect oh the de
FN: Seeid . at 142.]0bviously, the lien cannot alone serve that function; rather, this purpose cannot be accomplished
without foreclosing the enforcing creditor's lien. According to Professor Carlson:

whether bankruptcy trustees should be able to foreclose contractually created running covenants . . . is another ma
The whole idea of running covenants on real estate is to prevent disencumberance by sale. If section 363(f) of the
Bankruptcy Code were read easily to authorize the destruction of servitudes, private land—use planning could be
defeated by the bankruptcy of any participating landowner.

Nevertheless, section 363(f)(5) of the Bankruptcy Code could be used to foreclose such servitudes if servitude own
can be forced to accept cash in lieu of injunctive relief at state law. The trustee could then disencumber the land fro
servitudes, sell the land for its unencumbered value, demote the servitude creditors (if they are unsecured) to a low
priority, and pay them a few cents on the dollan: Seeid. (citations omitted).]

Professor Carlson further notes that a sale free and clear of restrictions and covenants would convert the third party
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into a creditor of the bankruptcy estate. It does not follow, however, that the creditor would be unsecured. In fact, th
creditor's interest in the property is entitled to adequate protection under section[F»BE)U.S.C. § 363(e) (1994)
(empowering court to prohibit or condition sale of debtor's property to protect interest of créfaken in this context, adequate
protection usually means that the interest in the property attaches to the proceeds of the sale, a simple substitution
property.[ FN: Seeid ;In re Collins, 180 B.R. 447, 452 (Bankr. E.D. Va. 1995) (ordering liens to attach to proceeds of sale in order to
provide adequate protection to secured creditor's interisiéading Professor Carlson's discussion one must carefully note
what he did not say: he did not conclude that the disencumberance of covenants under section 363(f) was prohibite
by the statute itself.

Ill. WHY SALES FREE AND CLEAR OF RESTRICTIONS AND
COVENANTS ARE PERMITTED

In this Part, the article develops the argument that the sale of property of the estate free and clear of restrictions is ¢
should be authorized under the Bankruptcy Code. The position defended in this article is consistent both with the
language of section 363 itself and the policies embodied in the Bankruptcy Code. This Part provides a critical analy
of the various grounds on which bankruptcy courts may and should authorize such sales in appropriate situations.

A. Plain Meaning Approach — Language of Section 363 Itself

Section 363(f) of the Bankruptcy Code specifically provides that "[t]he trustee may sell property . . . free and clear o
any interest in such property of an entity other than the estaté.EN: 11 U.S.C. § 363(f).Bection 363(f) goes on to set
forth limitations.[ FN: Seeid. § 363(f)(1)=(5); see alsupra notes 8-9 and 36 and accompanying tejowever, a careful reading

of section 363, would lead one to realize that it is difficult to imagine a situation where the requirements of these
limitations cannot be met by the trustee.

The first obstacle the trustee must overcome in an attempt to sell property free and clear of equitable servitudes or
covenants requires the trustee to establish that equitable servitudes or real covenants fall within the term "any inter
as found in section 363(f)EN: See 11 U.S.C. § 363(f)Though not universal, a lone line of precedent exists in which

courts have repeatedly found servitudes and covenants to constitute interests iENa®ek Gouveia v. Tazbir, 37 F.3d

295, 298 (7th Cir. 1994) (agreeing with bankruptcy court in noting that "although restrictive covenants . . . may contain the characteristics
both a contract and an interest in real estate, the primary nature of such covenants is not contractual but rather a property interest") (citati
omitted); United States v. Evans, 844 F.2d 36. 41 n.1 (2d Cir. 1988) (stating that "we recognize that restrictive covenants may create
non-possessory interests in landdult Group Properties. Ltd. v. Imler, 505 N.E.2d 459, 464 (Ind. Ct. App. 1987) (noting that "restrictive
covenant creates a property right in each grantee and subsequent grantees") (citationStamifedd; v. Vuono, 143 A. 245, 249 (Conn.

1928) (noting restrictive covenants "are in the nature of an easement, constituting an interest in the land upon which they are imposed")
(citations omitted).[The trustee likewise should be able to show that such sale is permitted even with the limitations
imposed by section 363, specifically with respect to subsections (f)(1), (3), ane\S)have assumed that § 363(f)(2)

will not be satisfied because | have assumed that the entity other than the estate that has an interest in the property will not consent to suc
sale, and that § 363(f)(4) will not be satisfied because | have assumed there is not a bona fide dispute regarding the restriction.]

1. Section 363(f)(1) — "Changed Conditions"

Section 363(f)(1) permits the sale free and clear of any interest if "applicable nonbankruptcy law permits sale of suc
property free and clear of such interesEN: 11 U.S.C. § 363(f)(1) Virtually every jurisdiction’s real property laws

permit the voidance of, or hold as unenforceable, servitudes and covenants against the encumbered land under the
doctrine commonly referred to as "changed conditidrigy” Injunctive relief against the violation of the obligations arising out

of a covenant is not available "if conditions have so changed since the making of the promise as to make it impossible longer to secure in
substantial degree the benefits intended to be secured by the performance of the promise." Restatement (First) of Property , § 564, at 331
(1944).] Typically, however, courts will refuse to extinguish the covenants or servitudes under the doctrine of change
conditions if a parcel of land is perceived to be continuing to enjoy the benefit of the restriiithiSse Western Land

Co. v. Truskolaski, 495 P.2d 624, 626 (Nev. 1972) (providing that commercialization in vicinity of protected subdivision did not render
covenants restricting such subdivision to single—family dwellings unenforceable because they were still valuable to homeowners in
subdivision) (citations omittedWest Alameda Heights Homeowners Ass'n v. Board of County Comm'rs.. 458 P.2d 253, 256 (Colo. 1969)
(upholding restriction prohibiting commercial use because restriction was beneficial to home owners) Dk alsbleathcote Ass'n, 595
N.Y.S.2d 556, 557 (App. Div. 1993) (noting that plaintiff seeking to extinguish restrictive covenant must demonstrate lack of benefit derive
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from enforcement of restriction and legally cognizable reason for extinguishment of restriction, such as changed conditions which render
purpose of restriction incapable of being accomplished) (citations omittA$.long as the original purpose of the covenants can
still be accomplished and substantial benefit will inure to the restricted area by their enforcement, the covenants ste
even though the subject property has a greater value if used for other purge$ege'st Alameda Heights . 458 P.2d at

256.] Increased value alone is not enough to warrant refusal to enforce the restricticiee, e.g. Texas Co. v. Harker,
129 A.2d 384, 391 (Md. 1957) (discussing factor of increased economic benefit to owners need not be ignored but also finding factor was

controlling). Cf.Welshire v. Harbison, 91 A.2d 404, 406-07 (Del. 1952) (noting that mere change in economic conditions rendering it
unprofitable to continue development subject to original restriction was not in itself change sufficient to justify abrogating restrictive

covenant) (citations omitted]The fact that the subject property is in the bankruptcy estate is insufficient in itself to
establish "changed condition$ EN: See Rombauer v. Comptom Heights Christian Church, 40 S.W.2d 545, 553 (Mo. 1931) (stating

that in order to defeat purpose of restriction, changed conditions must be so radical so as to destroy essential purpose of agreement); see
Grossbaum v. Dil-Hill Realty Corp., 395 N.Y.S.2d 246, 247 (App. Div. 1977) (noting that party seeking to extinguish restriction on ground
of changed condition must establish that property was both valueless and enforcement of restriction was Pher@lrihge must be
examined from the perspective of the benefitted properties, i.e. from the entity other than the estate holding an inter
in the debtor's property.

One of the most difficult tasks courts face in resolving cases dealing with changed circumstances is defining the
"restricted area.['mN: See generallyPowell and Rohan . supra note 65, & 679[2], at 60-1FA¢ trustee nonetheless, may

prevail under this limitation if the trustee is successful in persuading the court that the "restricted area" must be
viewed in its totality, i.e., even if one individual parcel continues to receive the benefits, the restricted area as a wha
does not. This may be pertinent in many situations, such as in the story introduced in Part | of thechrifide supra
Part I.]Recall that the majority of the restricted area in the story was unsalable as restricted, and only a small
percentage received the benefit. (Even then, under the hypothetical it is questionable whether these parcels were
receiving any benefit from the restrictions other than the blackmail holdout impact garnered by the trash collection
company refusing to voluntarily release the restrictions.) Looking at the "restricted area" as a whole, a court may
indeed determine that the "restricted area" does not derive substantial benefit and may render the covenants void.
determination is in essence selling the property to the current owner free and clear of such interest pursuant to
applicable nonbankruptcy law.

The changed conditions doctrine is accepted by Restatement of Property sectidiNS8dstatement (First) of Property ,
supra note 131, § 564, at 331However, comment (d) of the Restatement states that denial of an injunction because of
changed conditions does not extinguish the obligation and does not foreclose an award of damages for breach of
covenant| FN: Seeid . § 564 comment (d)The damages remedy for breach of a restrictive covenant likewise has the
backing of some commentators when multiple parties have the benefit of covenant, making voluntary release
impracticable[ FN: See Curtis J. Berger, Some Reflections tnified Law of Servitudes , 55 S. Cal. L. Rev. 1323, 1330-31 (1982)

(discussing that availability of permanent damages would eliminate outcomes in which losers lose everything and would lead to terminatio

of doctrines such as changed conditions)Uciel Reichman, Toward a Unified Concept of Servitudes ., 55 S. Cal. L. Rev . 1177 (1982)

(proposing that servitude treatments should be extended only to conditions that were intended to benefit land).]

In some jurisdictions, the trustee would have a much easier time establishing that the doctrine of changed condition
meets the requirement that nonbankruptcy law permits the sale of such property free and clear of such interest
pursuant to section 363(f)(1)EN: 11 U.S.C. § 363(f)(1) (1994)For example, Massachusetts makes damages rather than
injunctions the only remedy in some cases. Under Massachusetts law, "[n]o restriction shall in any proceeding be
enforced or declared to be enforceable . . . unless it is determined that the restriction is at the time of the proceedin
actual and substantial benefit to a person claiming rights of enforcergxtMass. Gen. Laws Ann . ch. 184, § 30 (West
1991).]Further, even if a restriction is found to be of such benefit, it is not enforced except by award of money
damages if any of several enumerated conditions are found tg existeeid .| Those conditions include:

(4) continuation of the restriction on the parcel against which enforcement is claimed or on parcels remaining in a
common scheme with it or subject to like restrictions would impede reasonable use of land for purposes for which it
most suitable, and would tend to impair the growth of the neighborhood or municipality in a manner inconsistent wit
the public interest or to contribute to deterioration of properties or to result in decadent or substandard areas or
blighted open area, or (5) enforcement, except by award of money damages, is for any other reason inequitable or
in the public interesf.FN: Id . § 30(4), (5)]
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Applying Massachusetts law to the facts in our story, one could conclude that the property could be sold free of the
restriction under applicable nonbankruptcy law because enforcement of the restriction would either impede reasone
use of the land for the purposes for which it is most suitable, or be inequitable and not in the public interest.

2. Section 363(f)(3) — Restriction is within the Definition of "Lien"
under the Bankruptcy Code

Section 363(f)(3) permits a trustee to sell property under subsection (b) or (c) free and clear of any interest in such
property of an entity other than the estate if such interest is a lien and the price at which "such property is to be solc
greater than the aggregate value of all liens on such propefty.11 U.S.C. § 363(f)(3) The question then becomes, is

a restrictive use covenant a lien?

Although counterintuitive, the language of section 101(37) of the Bankruptcy Code seems to indicate that a restricti
use covenant is indeed a lien. Pursuant to section 101(37), "lien" is defined to mean a "charge against or interest in
property to secure payment of a debt or performance of an obligatiow.®l_._§ 101(37) (emphasis addedA]restrictive

use covenant, such as the one at issue in Gojfeigouveia v. Tazbir, 37 F.3d 295, 297 (7th Cir. 1994) (involving covenant
restricting use of land to residential purposesy.jn the story in Part | of the articlezN:_See supra text accompanying notes 15-27
(discussing covenant restricting land use to industrial purpoiggrecisely an interest to secure performance of an obligation.
FN: But seeln re 523 E. Fifth St. Hous. Preservation Dev. Fund Corp., 79 B.R. 568, 570 (Bankr. S.D.N.Ysdp&¥jiotes 45-68 and
accompanying text (discussing 523 E. Fifth St. ). The court concluded, without analysis of the Bankruptcy Code's definition, that a restricti
covenant requiring property be used only for low—income housing was not a lien. EeE##BSt. , 79 B.R. at 570lh Gouveia, the
neighbors, who objected to the construction of the music store, held an interest in the debtor's property (the use
restriction) to secure performance of the obligation by the debtor that she would not construct a non-residential
structure] EN: Gouveia , 37 F.3d at 297.]

Having thus established that the restrictive use covenant fits within the definition of lien, the trustee need only
demonstrate that the price at which the property is to be sold is greater than the aggregate value of all liens on suct
property.[ EN: See 11 U.S.C. § 363(f)(3) (allowing property to be sold by trustee free and clear of restrictions if sold for greater than
aggregate of all liens)This requirement forces a valuation of the "lien" interest held by the beneficiaries of the
restriction. Presumably, this valuation would be accomplished by establishing a fair market value of the neighbors'
property with the benefit of the restriction, and a fair market value of the neighbors' property without the benefit of t

use restrictionl. FN: See, e.g. Stamford v. Vuono, 143 A. 245, 249 (Conn. 1928) (establishing value of easement as "depreciation in the
market value of the dominant tenement . . . shown by the difference in the fair market value of the property before and after the taking")

(citation omitted).]The difference would constitute the value of the liéf: See id.]

It is unclear in Gouveia whether or not the trustee could meet this burden, since we do not know how many neighbc
benefitted from the "lien" or the aggregate

value of all of the liens. In the event there existed a large number of beneficiaries, the aggregate value of their liens
may indeed exceed the price at which the property was to be sold. In that instance, the trustee would have no incer
to market the property in such a fashion since the neighbors' claims would attach to all the proceeds of the sale, wit
no benefit to the estate by selling the property free and clear of theHki1 U.S.C. § 554(a). Instead of selling the

property, the trustee may elect to abandon the property under § 59ohigtheless, courts should recognize the trustee's ability

to explore this option.

In the story set forth in Part |, the sale of the 2,000 acres free of the "lien" held by Re—Movall would, in all likelihood
be beneficial to the estaleEN: See supra Part ISuch a sale would also be the best option for the trustee. Recall that the
trustee in the story could sell the property for $10,000/acre (totaling $20 million), if the property could be used for
residential purposes. The only other beneficiary of the restriction other than the debtor was the trash collection
company, which owned a mere four acres. If we assume that the loss of the benefit of the restriction for these four
acres caused a decline in value by as much as the full value of the four acres, this still amounts to only $40,000
(assuming Re—Movall's land is also worth $10,000 per acre). In this event, the trustee would sell the adjoining land
free of the restriction, the interest of Re—Movall would attach to the first $40,000 of the proceeds of the sale, and the
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remainder would be available for distribution to creditbEN: 11 U.S.C. § 363(e); setipra notes 130-31 and accompanying
text.] Thus, maximization of the estate has been accomplished without harm to the other entity holding an interest in
the debtor's property, and one central policy of the Bankruptcy Code has been fulfilled.

3. Section 363(f)(5) — Can Compel Holder of Interest to Accept Money Satisfaction

Section 363(f)(5) permits the trustee to sell property free and clear of any interest in such property of an entity othel
than the estate if such entity could be compelled, in a legal or equitable proceeding, to accept a money satisfaction
such interest. EN: 11 U.S.C. § 363(f)(5).Because the other entity could be compelled, in a condemnation action, to
accept a money satisfaction for their interest, a trustee should be able to meet this limitatioss id.]

In order to sell the property free of the restriction, section 363(f)(5) does not require that either the trustee be the on
able to compel the other entity to accept the money satisfaction, or that the other entity be actually compelled to ha
accepted the money satisfaction before the section 363 sale can takerplagesid. The relevant statutory language is:

"such entity could be compelled, in a legal or equitable proceeding , to accept a money satisfaction of sucldintereghasis added). It

does not say "the entity could be compelled by the trustee " or "the entity could be compelled, in a bankruptcy procEhé@rariguage

of section 363(f)(5) only requires that it be theoretically possilfis. 11 U.S.C. § 363(f)(5).]

It is well established that agencies possessing condemnation authority can, through eminent domain actions, acquil
property over the owner's objection to selling\: Seeid .| It is also settled that "the Government may take such lands
(cleared, of course, of the burden of the covenants of the grant) FN. United States v. 4.105 Acres of LancRleasanton,

68 F. Supp. 279, 289 (N.D. Cal. 1946)he condemning authority that acquires the property will not be burdened by any
previously imposed private restrictidrEN: See Dothan Area Chamber of Commerce Inc. v. Shealy, 561 So. 2d 515, 518 (Ala.
1990); see generalRowell & Rohan , supra note 65, & 679[4], at 60—-1&hid no restriction is superior to the right of eminent
domain.[ EN: See McLean v. Thurman, 273 S.W.2d 825, 830 (Ky. 1954) (stating that "reasonable restriction may further, rather than

oppose, public policy, and of course no restriction is superior to the right of eminent domain.").]

Generally, the only limitations on the ability of the condemning authority is that the condemnation be for a public ust
and that it pay just compensation for the interest takeén.See U.S. C onst . amend. Rowell & Rohan , supra note 65, &

679[4] at 60—153. There is disagreement among the jurisdictions whether the owner of the benefit of the restriction is even entitled to
compensationd. The majority of the jurisdictions maintain the benefit of the restriction is a property right, and thus the owner is entitled to
compensationld. A substantial minority, however, refuse compensation, reasoning that the restriction is a mere contract right and no
"interest" has been taken. IBy paying just compensation, the condemning authority has compelled the interest holder, ir
a legal or equitable proceeding, to accept a money satisfaction of their interest.

The laws of eminent domain qualify as applicable nonbankruptcy law that permits a sale of such property free and
clear of such interestEN: See Dothan , 561 So. 2d at 518 (stating that in acquiring land through eminent domain, condemning authorit
takes it free from burden of covenantJius, the trustee is authorized under section 363(f)(1) to sell the property free and
clear of equitable servitudes and restrictive covenahit.11 U.S.C. § 363(f)(1) (1994)Even if the public body with the
authority to condemn, acquired the property by purchase instead of through eminent domain proceedings, the sale
would be construed nonetheless, as free of the restrictiBsSee Ryan v. Town of Manalapan. 414 So. 2d 193, 197 (Fla.

1982) (stating that "regardless of whether the arrangement can be regarded as involving a purchase, there is by virtue of the agreement a
acquisition of property by a local government for public purposes.").]

Opponents to the trustee's motion may argue that the condemnation argument proves too much, and makes sectiol
363(f)'s alleged limitations superfluous. In essence, the opponent would be saying the section doesn't mean what it
says. The trustee's response — maybe not, but it still says what it says.

B. Policy Approach

By its very language, section 363(f)(5) permits the sale of property of the estate free and clear of restetibhs.
U.S.C. § 363(f)(5); sesupra notes 157-68 and accompanying t¢ntfhis section, the article will demonstrate that this reading
of section 363(f) is not only technically correct, but also promotes fundamental policies embodied in the present
Bankruptcy Code.FN: See H.R. Rep. No. 95-595, at 345 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 63FuwtAérmore, this

reading is no more offensive to third parties than other well-accepted present practices under secENNSE®3L.1


http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=11+USCA+%a7+363%28e%29
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=11+USCA+%a7+363%28e%29
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=11+USCA+%a7+363%28f%29%285%29
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=11+USCA+%a7+363%28f%29%285%29
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=11+USCA+%a7+363%28f%29%285%29
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=11+USCA+%a7+363%28f%29%285%29
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=11+USCA+%a7+363%28f%29%285%29
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=68+F.Supp.+279
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=68+F.Supp.+279
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=561+So.2d+515
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=561+So.2d+515
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=561+So.2d+515
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=273+S.W.2d+825
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=273+S.W.2d+825
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=273+S.W.2d+825
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=273+S.W.2d+825
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=561+So.2d+518
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=11+USCA+%a7+363%28f%29%281%29
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=414+So.2d+193
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=414+So.2d+193
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=11+USCA+%a7+363%28f%29%285%29
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=11+USCA+%a7+363%28f%29%285%29
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=11+USCA+%a7+363%28f%29%285%29
http://www.westdoc.com/find/default.asp?rs=CLWP1.1&amp;vr=1.0&amp;cite=11+USCA+%a7+363%28g%29

U.S.C. § 363(g), (h) (referring to dower or curtesy rights or tenants in common, joint tenants or tenants by the entirety).]

One historical function and modern justification of bankruptcy law is that the collective proceeding maximizes the
value of the debtor, reduces costs in administration, and increases the return for creditors of the\estate. Bankr.

Serv. L. Ed. § 1:2, at 16-17 (1994); see also H.R. Rep. No. 95-595, at 5 (1977), reprinted in 1978 U.S.C.C.A.N. 5968 chitfit.363
embodies the spirit and the flesh of creditor wealth maximization. By employing its powers under section 363, a
trustee may convert estate assets into cash in order to benefit estate cré&ditdisy.S.C. § 363(b), (c)As previously
discussed, section 363 is designed to permit a sale even at the expense of disencumbering competing interests in t
asset| FN: See id. 8 363(g), (h¥eltman v. Whetzal, 93 F.3d 517, 520 (8th Cir. 1996) (finding co—owners given sufficient notice that their
interests would terminate upon sale of properifhe Bankruptcy Code accomplishes this task in an elegant fashion; the Code
converts the competing interests in the asset into allowable claims against the bankruptcy estate most often secure
the proceeds of the saléEN: See 11 U.S.C. § 363(eambron Tool Co. v. Manufacturers Bank of Detroit (In re Cambron Corp.) 27

B.R. 723, 727 (Bankr. E.D. Mich. 1983) (attaching tax lien to proceeds of sale free and clear of lien).]

Permitting sales free and clear of restrictions is consistent with this model of section 363. Stripping the property free
of restrictions will increase the value of the asset for the benefit of the creditors as[e&-tldss.clear that if the value

of the property would not increase once the restrictions are disencumbered, then a trustee would not seek their disencumberance in the fi
instance. The fact that these restrictions deflate the value of the property is the reason that the issue must be@Ggdnsiskedthe

example discussed in Part | of this artiClEN: See supra notes 15-27 and accompanying text (addressing authors' hypothetical fact
pattern).]The trustee for Developer cannot sell the land as presently restricted for anything near its potential value
while encumbered by the restriction. Without the restriction, the value of the property substantially increases so that
the creditors may be paid in full.

To be sure, maximization of asset value and the increased return to creditors as a class is extracted, in part, from tt
holding the benefit of the restriction. So what else is new? The maximization of assets for the benefit of unsecured
creditors often comes at the expense of third pafti®s.Accord Carlson, supra note 2, at Téchnically, in this case, the
Bankruptcy Code does not reduce the value held by those benefitting from the restriction but converts an interest in
the land measured by the restriction into a claim against the é&idt€ee 11 U.S.C. § 363(e) (providing for adequate

protection of interest facing disencumberence); Veltman , 517 F.3d at 5@0is@1issing issue of valuation of interest after sale of property

free and clear of interests):In re WPRV-=TV Inc., 143 B.R. 315, 319 (D.P.R. 1991) (attaching secured portion of property sold, to proceeds
sale). Furthermore the violation of a restriction fits well within the all-encompassing meaning of "claim" uBgakiiuptcy Code. See 11
U.S.C. § 101(5) (1994)Viewed in this light, section 363(f)(5) provision concerning sale free of restrictions is no

different than the sale free of monetary liens. Granted, the former sale poses more difficult valuation issues, but the
exists a rich history of valuing the disencumberance of restrictions in the eminent domain context from which a
bankruptcy court may drawEN: See United States v. Welch, 217 U.S. 333, 339 (1910) (valuing loss of easement as reduction of valu
of affected property)Brooklyn East. Dist. Terminal v. City of New York, 139 F.2d 1007, 1011-13 (2d Cir.) (assessing value of freight

terminal's exclusive right to operate on land) cert. denied , 322 U.S. 747 (AB%et)can Tel. & Tel. Co. v. Madison Parish Police Jury, 465
E. Supp. 168, 170 (W.D. La. 1977) (measuring compensation as cost of relocation of right béeveyAtlanta, 219 Ga. App. 264, 267

(Ct. App. 1995) (finding proper damages as difference between market value before and afterTiigy)the slogan that land is
unique and, therefore, no adequate remedy at law exists rings hollow; the government has the power to force the s:
of the restriction at a fair priceEN: See supra notes 157-68 and accompanying text.]

Furthermore, a section 363 sale free and clear of restrictions is not as offensive as other sales explicitly permitted
under section 363 EN: 11 U.S.C. § 363(g), (h)For example, section 363(g) permits a sale free and clear of vested or
contingent dower or curtesy right$:N: Seeid. § 363(q).JAdditionally, section 363(h) permits a sale free and clear of
co—ownership rights in the properfy=N: Seeid. § 363(h).1In light of the language of section 363(f) and the furtherance

of recognized, well-accepted bankruptcy policy, an equitable argument by the holders of the benefits of restrictions
not as compelling as the widow or widower asserting dower or curtesy rights.

Finally, a construction of section 363(f) permitting a sale free and clear of restrictions is consistent with the efficient
breach doctrind.EN: See Northwest Airlines Inc. v. United States Dep't of Transp., 15 F.3d 1112, 1121 n.5 (D.C. Cir. 1994) (defining
efficient breach as concept that breaching party has option of paying contractual obligations where damages are adequate substitute for
specific performance). See generally Restatement (Second) of Contracts ch. 16 reporter's note at 101-Ne@ékissical economic
theory states that a voluntary exchange generally reallocates finite resources from less to more valudiNeSeses.
Restatement (Second) of Contracts . supra note 185. aHOWever, subsequent circumstances may alter the values of
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competing uses and make the contracted—for exchange ineffigigngee id.]Thus, changed circumstances make
performance inefficien{.FN: See id.JForcing the property owner (the trustee in the example in this article) to perform

where its opportunity costs exceed damages for breach of opportunity produces a deadweéi arlson,

supra note 119, at 143 n.109 for a brief discussion on the application of the efficient breach doctrine to servitudes. Professor Carlson does
favor the application of the efficient breach doctrine to restrictions in bankruptcy proceedings partly because under his reading of § 363 th
servitude owners would become general unsecured creditors. However, 8 363(e) provides that the court will prohibit or condition such sal
provide adequate protection to the entity other than the debtor that has an interest in the property to be sold. Most often, the form of adeq
protection will be to have the interest attach to the proceeds, thus avoiding Professor Carlson's concern of being converted to general

creditors. See generallan R. Macneil, Efficient Breach of Contract: Circles in the Sky ., 68 Va. L. Rev. 947 (1RB3)éover, two

recurring reservations endemic in the efficient breach theory are adequately addressed by the authorization of sale:
free and clear of restrictionsEN: See Macneil, supra note 189, at 954-60 (noting that first reservation with efficient breach theory is
that it ignores injured party's time and money expended in negotiation of contract and in later having to go to court and set expectation
damages, otherwise known at transaction costs and second problem is valuation ofRestatement (Second) of Contracts , supra note

185, chap. 16 intro, at 100 (samd5ifst, the holder of the benefits of the restrictions may not be able to extract an inflated
price for the value of the restrictionEN: See 11 U.S.C. § 506(a) (leaving valuation up to discretion of bankruptcy jufibe).]

holders "hold—out" power is severely curtailed by the infusion of a third—party neutral in the valuation process )the
bankruptcy judge.FN: Seeid. (noting that determination of value of secured claims is made at hea8egadnd, the often glossed

over assumption of payment for the breach becomes payment in fact where the holder receives a claim secured by

proceeds of the saleEN: See Cambron Tool Co. v. Manufacturers Bank of Detroit (In re Cambron Corp.), 27 B.R. 723, 727 (Bankr.
E.D. Mich. 1983) (securing lien with sale proceeds).]

CONCLUSION

The notion of a bankruptcy trustee disencumbering restrictions and covenants through a sale of an estate asset fre
clear under section 363(f) seems unfair. But several persuasive reasons exist, supporting such a construction of se
363(f), assuming that either section 363(b) or 363(c)(1) has been met. First, section 363(f) itself does not limit the ty
of interest in the property that may be disencumbered by the bankruptcy frastegee 11 U.S.C. § 363(f) (stating "trustee

may sell property . . . free and clear of any interest") (emphasis ac8e®dnd, a covenantee may be compelled to accept money
damages under existing laEN: See Christensen v. Tucker, 114 Cal. App. 2d 554, 559 (Cal. Dist. Ct. App. 1952) (stating general rule
of awarding damages over injunctive relieBésides the fact that damage remedies exist for actions asserting a breach of a
restrictive covenant enforceable at law, the government through its power of eminent domain may

compel the covenantee to accept money damaghlisSee supra notes 157-68 and accompanying text (discussing eminent
domain, forcing acceptance of money damages in exchange for sale of property free of resuSection 363(f) speaks in terms of

compelling the third party and not in terms of who is doing the compelling.

A covenantee's equity argument should also fail. First, although such a sale most assuredly maximizes the return fc
creditors, it does so at the expense of those who benefit from and may enforce the covenant. After all, the argumen

goes, one should not benefit or receive a windfall from the mere "happenstance of bankrEltSeé Butner v. United
States. 440 U.S. 48, 55 (1979) (quoting Lewis v. Manufacturers Nat'l Bank, 364 U.S. 603, 609) (creating uniformity in treatment of propert

interest between state and federal courBut we know debtors receive both a benefit and a windfall from a bankruptcy
filing. We also know that the principle purpose of bankruptcy law, to maximize assets of the estate for the benefit of
unsecured creditors, is often achieved at the expense of some othef EMtiBge Carlson. supra note 2 at 1.]

Additionally, such a sale is not as offensive as sales free and clear of dower and curtelsiNightd.S.C. § 363(g).]

or co—ownership interestistN: Seeid. & 363(h).]Finally, such sales are consistent with the efficient breach doctrine.
Concerns with the application of the doctrine in the past are not present in this context)a neutral third—party will
decide the value of the restriction and the nonbreaching party will be paid.
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