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STATE TAXPAYERS' VIEW OF SECTION 106(a) OF THE BANKRUPTCY REFORM ACT OF 1994

Congress has recently introduced section 106(a) of the Bankruptcy Reform Act of W®@&Hh unilaterally exposes
state treasuries to suit for monetary damag¥st, the Eleventh Amendment of the Constitutidras historically
been held to represent the principle of state sovereign immfifitys contradiction initially raises questions about
the constitutionality of section 106(a). Closer examination of the issue may even call into doubt the viability of
Eleventh Amendment doctrine.

The meaning of the Eleventh Amendment is regarded as one of the most nebulous in constitutional history.
Originally, the Eleventh Amendment was adopted in response to the Supreme Court's decision in Chisholm v.
Georgia. In Chisholm, two South Carolina citizens brought suit against the State of Georgia to collect a debt. The
Supreme Court granted jurisdiction pursuant to Articleltefusing to condition suit upon the defendant state’s
consent® The response to the decision was overwhelmingly ho3titestly because states feared that this decision
would open the floodgates to loyalists' and British creditors' suits on Revolutionary WatHhtkin five years,
Congress and the states overruled Chisholm by passing the Eleventh Amendment, adopting the minority opinion of
Justice Iredell in Chisholm?

A century later, the Supreme Court decided Hans v. LouistAcited for the proposition that in—state citizens cannot
sue their states in federal codftThe Court reasoned that the drafters must have intended to include these suits unde
the Eleventh Amendment. It would be illogical to forbid suits by out-of-state citizens while allowing suits by
residents?

After Hans, the Court continued to expand the reach of the sovereign immunity dd2tinsif has also created

several exceptions to the rul® The most notable are that a state may consent to suit in federal court, thereby waivin
its sovereign immunity’ and that Congress may unilaterally "abrogate” a state’s immunity when it legislates
pursuant to certain constitutional powefs.

This Note examines whether Congress has the power to abrogate states’ Eleventh Amendment sovereign immunit
suit when legislating pursuant to the Bankruptcy Clause. This issue will arise most often in the context of suits agair
state governmental units responsible for collecting td2&@pical situations include preference avoidance actions
under section 542 turnover actions under section 542actions to recover fraudulent conveyances under section
548,22 and actions for violation of the automatic stay of Section Z62.

Part | of this Note explains the history of section 106(a) of the Bankruptcy Reform Act. Part Il responds to common
arguments supporting 106(a) and legislative abrogation of sovereign immunity in general. Particular attention is give
to those arguments articulated in the recent case of In re York-Hannover Develoghantsl| offers an

alternative analysis of the sovereign immunity issue in terms of federalism.

This Note concludes that section 106(a) is unconstitutional because it violates the principle of state sovereign
immunity. It resolves the Eleventh Amendment debate by concluding that the principle of sovereign immunity,
manifested by the text of the Eleventh Amendment, has constitutional significance as an aspect of our federalist
governmental structure.

I. The Evolution of Section 106(a)



Prior to its amendment, section 106{&9ffered a waiver of sovereign immunity in bankruptcy cases which was

limited to compulsory counterclaint®.In Hoffman v. Connecticut Department of Income Maintenddtiee

Supreme Court held that the former version of section 10&{c)i#d not waive state sovereign immunity because
Congress did not make its intention to abrogate Eleventh Amendment immunity "unmistakably clear" in th&statute.
The Court did not address whether Congress has the power to abrogate sovereign immunity. Justices O’Connor an
Scalia concurred separately, asserting that even if the language in the statute had unambiguously waived sovereig!
immunity, Congress has no power under the Bankruptcy Clause to3o so.

In 1994, Congress amended section 106 of the Bankruptcy>Emdesponsé? to Hoffman and United States v.

Nordic Village, Inc23 Since the passage of the new section 106(a), three courts have litigated its constitufibnality.
The case which most fully explores the constitutional issue is In re York-Hannover Develoffwemsein the

court allowed a chapter 7 trustee to avoid and recover prepetition payments made by the debtor to the North Caroli
Department of Revenue as fraudulent transfeusider sections 548 or 544(b) 28

The plaintiffs first argued, unsuccessfully, that Pennsylvania v. Union GasImtich held that Congress has

authority to abrogate state sovereign immunity when acting under the Commerce Clause, was wrongly decided anc
should be disregardet The inference was that if Congress may abrogate sovereign immunity under the Commerce
Clause, there is no reason why it should not be able to do so under all of its Article | powers.

The court reasoned that since both the Fourteenth Amendment and Article | powers are plenary, the only way to fin
that Congress lacks the authority to create causes of action against states under the Bankruptcy Clause of Article |
would be to find some other distinction between the Fourteenth Amendment and Afficle I.

The court rejected three possible theories which would support such a distinction.

The first of these theories was that the Fourteenth Amendment could be viewed as a "limited repeal” of the Elevent
Amendment?? The "limited repeal" hypothesis suggested that the Eleventh Amendment may have limited Congress
Article | power to create a cause of action for money damages against a state and the Article |1l power of the federa
courts to adjudicate such suitdThe court used two popular theories to rebut this ground of distinction: the
"congressional abrogation theoff"and the "diversity theory2® The congressional abrogation theory states that the
Eleventh Amendment limits only the federal courts, not Congt®3e diversity theory posits that the Eleventh
Amendment does not limit federal question jurisdiction, only diversity jurisdictfon.

The second theory supporting a distinction between the Fourteenth and Article | powers was that Congress's powel
under the Fourteenth Amendment was greater than its power under Article I; in other words, that the Fourteenth
Amendment is "ultra plenary®® In rejecting this possibility, York—Hannover surmised that when Congress imposes a
monetary obligation on a state by exposing it to suit, it raises a Tenth Amendmerfigsverned by Garcia v. San
Antonio Metropolitan Transit Authoritg’ Since the "ultraplenary" theory depends upon state sovereignty as the limit
on congressional action, the York—Hannover court raised Garcia, which held that state sovereignty poses no limits
when Congress acts pursuant to one of its delegated pdi@rssorily, the court added that the Fourteenth
Amendment language containing express limitations on state authority is insufficient grounds to distinguish it from
the Commerce powe??

The third theory distinguishing the Fourteenth Amendment and Article | proposed that state sovereignty limits feder
courts' Article 11l power to issue enforceable orders where Congress has subjected unconsenting states to suit in
federal court>® This theory suggests that the Fourteenth Amendment "uniquely displace[s] state sovereignty's limit
upon the jurisdiction of the federal courtd"York—Hannover stated that state sovereignty could not possibly limit
federal courts' Article 1l powers because the principle of sovereign immunity is based on comity and not
constitutionally mandated® The court noted that if state sovereignty were a constitutional limitation on the judiciary,
"all suits against states — including suits to enjoin federal constitutional violations—would be &rred."

Since the York—Hannover court found no difference between Article | and the Fourteenth Amendment in terms of
Congress’s ability to abrogate state immunity, it held that Congress possesses the power to grant causes of action
against states pursuant to the Bankruptcy Clalse.



II. Discussion of Section 106(a) and the Eleventh Amendment

This Part will address arguments supporting section 106(a) and abrogation legislation generally, using the
York—Hannover analysis as a starting point.

A. Pennsylvania v. Union Gas, C5.
Pennsylvania v. Union Gas, Co.

held that Congress has the power to abrogate Eleventh Amendment sovereign immunity when acting under the
Commerce Power® Both York—Hannover and In re Merchants Grain, I8€rejected plaintiffs' arguments that it

was wrongly decided! Merchants Grain held Union Gas dispositive of the issue of section 106(a)'s constitutionality,
stating that if "the Article | commerce power enables abrogation of state sovereign immunity, so do all the other

Article | powers."®?

Union Gas

has received much criticism because it seems disingerfiidiree Court cited two waiver cas¥sas precedent for
upholding complete congressional abrogation of sovereign immunity when acting under its Commerc® power.
Worse, it held that Congress may take such action, yet purportedly retained the holding of Hans v. Louisiana, whict
expanded Eleventh Amendment sovereign immunity to protect a state from suit by its own &fitkese
inconsistencies are not compensated for by the plurality’s reasfihing.

Although Union Gas is Supreme Court authority, York—Hannover and Merchant's Grain may not have been
compelled to follow it. Union Gas was decided by a plurafftynd is, therefore, nonbindindy.Even if it were

binding authority, Union Gas is paradoxic&lJustice Scalia, dissenting, protested that the Supreme Court’s
reaffirmation of Hans v. Louisiana, and simultaneous holding that Congress may abrogate state sovereign immunity
when it acts pursuant to its Commerce power, is a principle "too much at war with itself to efidure.”

B. Distinguishing the Fourteenth Amendment from Article |

The York—Hannover court recognized a possible justification for striking down section 106(a), which enacted a
congressional abrogation of state immunity under the Bankruptcy Clause, while retaining Congress's right to expos
states to suit when acting pursuant to the Fourteenth AmendthEhe justification lay in distinguishing the

Fourteenth Amendment power from Congress's power under Artiél&his section will critically examine the three
arguments which the York—Hannover court rejected.

1. The "Limited Repeal" Theory

The "limited repeal" argument depends upon whether the Eleventh Amendment limits Congress's Article | and Artic
Il powers.” The first line of reasoning used by the court to reject "limited repeal” was that the Eleventh Amendmen
limits only the federal courts, not Congress, known as the "congressional abrogation fAddny.tourt's second
argument was that the Eleventh Amendment does not limit federal question jurisdiction, but only diversity
jurisdiction, commonly referred to as the "diversity theof§."

a. Congressional Abrogation Theory

The argument (known as the congressional abrogation theory) that the Eleventh Amendment limits only the federal
courts”’ is weak "2 First, the text of the Eleventh Amendment does not support this distinCtifime amendment
provides that the "judicial power" does not extend to certain &iltsider Marbury v. Madisorf: Congress may not

vest federal courts with jurisdiction exceeding the Constitution’s definition of “the Judicial p&f\@e¢ond, the

words "shall be construed” do not imply anythifiyf Congress passes a jurisdictional statute permitting suits against
states, the courts must "construe" the statute to permit such causes ofAction.



The congressional abrogation theory erroneously suggests that there is something peculiar to congressional power
confer jurisdiction which distinguishes it from "some prior, self-executing stage of the federal judicial fdivee."
federal courts have no jurisdiction until Congress confef&and when Congress confers jurisdiction to the federal
courts, it is constrained by Article Lil

b. Diversity Theory

The diversity theory, which suggests that the Eleventh Amendment does not prohibit abrogation of suit in federal
question case& is also problematic. The operative words in the amendment are “[t]he judicial power shall not be
construed to extend to any suit in law and equi§The diversity theory contradicts this express language by
construing the judicial power to extend to some of those cases ted.

The York—Hannover court argued that at the time of Chisholm v. Georgia and the passage of the Eleventh
Amendment, the question of whether states could be subject to suit on federal claims in federal court was undecide
9! The fact that there was no statutory basis for federal jurisdiction at the time of the Eleventh Amendment’s passag
does not suggest that the Framers of either the Constitution or of the Eleventh Amendment acceded to jurisdiction
over suits for monetary relief against the statel fact, Justice Iredell's dissent in Chisholm, which was adopted in
the Eleventh Amendment stated that even if federal claims against states were allowed, his "opinion [was] strongly
against any construction of the Constitution, which will admit, under any circumstances, a compulsive suit against a
state for the recovery of money?'

Moreover, the noncognizance argument is an anomalous way to analyze constitutional pré¥isiemstally, the
Supreme Court considers the Framers' overall purpose in passing a constitutional peB\igiewise, in this case,
the Framers’ intent to protect state treasuries from suit in federal court, while retaining some limited federal
jurisdiction, should goverr’

Finally, the diversity theory is an accountability—driven construction of the Eleventh Amendiienproponents
postulate that the Framers could not have intended constitutional violations perpetrated by states to go uifedressec
This argument incorrectly assumes that shielding states from suit for monetary damages by private individuals is
inconsistent with the enforcement of federal law as it pertains to s8tesreality, it is not difficult to reconcile

these ideas; the Court had been doing this up until 1989, by prospectively enforcing federal law against officers
employed by stated™*

Section 106(a) is a remedial provision that allows individuals to sue state governments for violations of the
Bankruptcy Code, not for violations of the Constitution. There is no need to put state treasuries at the mercy of
individuals. The government is already bound by the provisions of the automatic stay and discretionary stays issuec
under section 108% In addition, courts have contempt powers to protect individuals from an overreaching
governmental agency®® Moreover, most of the violations committed by government entities occur because of the
complexity of the Code or the difficulties of communication within large bureaucracies, rather than from intentional
disregard of the lawt®? Thus, the Eleventh Amendment, contrary to York—Hannover's conclusion, appears to have
limited Congress's Article | powers and Article Il federal question jurisdiction. One may reasonably conclude that
there was a restriction for the Fourteenth Amendment to "repeal,” thus satisfying the first basis for distinction betwe
Congress's power under Article | and under the Fourteenth Amendfiient.

2. The Eleventh Amendment as "Subconstitutional”

The obvious difficulty with arguing that the Eleventh Amendment constitutionalizes sovereign immunity is the
existence of well-established Supreme Court doctrine permitting a state ta-®étivémmunity. Many critics of

Eleventh Amendment doctrine propose that the principle of sovereign immunity be interpreted as "subconstitutional
197 or as a sort of "constitutional common lad?® Proponents of this view contend that all of the Supreme Court’s
decisions not to assert federal jurisdiction over states were based on principles of comity, and were not based in
constitutional law®® Justice Stevens has pointed out that "[t]he theme which emerges from [the Eleventh

Amendment] cases . . . is one of balancing state and federal intEfests.



What tends to be forgotten in the debate, is that the issue, at base, is really about feliErahsmote contends

that sovereign immunity is an aspect of state autonomy and should be given deference as an essential component
our governmental structure, as created in the Constitdfibfihis idea is illustrated in New York v. United StatEs.

In New York, the Supreme Court relied on the principle of state autonomy exemplified by the Tenth Amendment,
rather than upon the text of the Tenth Amendment, to strike down a federal law which forced states to enact and
enforce specific legislatiod? Justice O'Connor was concerned with preserving state autonomy, a fundamental
component of federalist structuf2® Viewing sovereign immunity as a constitutional aspect of federalism offers the
flexibility required to balance coherently national and state interests in resolving an Eleventh Amendment issue,
without degrading the principle of sovereign immunity to the status of prudential consideration. The difficulty posed
by state waiver of a constitutional provision is eliminated, since state autonomy is not compromised when the state
makes the decision to subject itself to suit.

3. The Fourteenth Amendment as "Ultraplenary"
York-Hannover®

and McVeyY’ argue that the Fourteenth Amendment is not an "ultraplenary” grant of power, but rather, that the
language in the Fourteenth Amendment fails to distinguish it from Congress’s power under any other constitutional
grant.

In support of this assertion, the York—Hannover and McVey courts argue that the language in the Fourteenth
Amendment tending to show that it was meant to affect state sovereignty differently from other constitutional
provisions is meaningless.

York—Hannover

and McVey also noted that the Tenth Amendment bars Congress from imposing an obligation on the states to spen
public funds if the states have not delegated plenary power to Congress in a given area. However, McVey continue
where Congress acts under one of its delegated plenary powers, "state sovereignty generally imposes no limits on
Congress's ability to impose obligations on the staté&Therefore, the issue is identical to that in Garcia v. San
Antonio Metropolitan Transit Authority2? in which the Supreme Court considered the ability of Congress, acting
under the plenary power given by the Commerce Clause, to impose a monetary obligation on a state by requiring it
pay overtime wages to public workef&

a. "Ultraplenary" Language in the Fourteenth Amendment

The courts' first argument, that the language in the Fourteenth Amentirtenting to show that it is "ultraplenary”

is meaningless?? is insupportable. The Fourteenth Amendment was added in order to alter the balance of power
between the Federal Government and the Stdtds was enacted after Article | and is "aimed squarely at
sovereignty.t2 Indeed, the Amendment contains express limitations on state authSr8ych restrictions on state
power are absent in all other constitutional provisions, indicating that Congress's power to enforce legislation again:
states under the Fourteenth Amendment is clearly greater than under its other constitutional powers. Fitzpatrick v.
Bitzer,2 which established that Congress may abrogate state immunity under its Fourteenth Amendment power,
stated that when Congress acts pursuant to section 5 of the Fourteenth Amendment, it exercises authority under a
section of a constitutional Amendment "whose other sections by their own terms embody limitations on state
authority."*2’ Thus, the hypothesis that the Fourteenth Amendment is an "ultraplenary” grant of power is strongly
supported by its text and by case law, supplying yet another basis for distinguishing Congress's Fourteenth

Amendment power from its Article | power.
b. Analyzing Garcia v. San Antonio Metropolitan Transit Authority

York—Hannover



argued that Garcia v. San Antonio Metropolitan Transit Authdtftgontrolled the issue of whether Congress has the
authority to abrogate state immunity under the Bankruptcy Clause in the Constifift®arcia held that the

judiciary would not interfere with legislative action imposing monetary obligations upon state governments unless th
political process did not adequately protect the stal®%his Note argues that Garcia’s holding should be limited (if

not overruled) for two reasons. First, because it is based on the false assumption that the political process protects
interests and second, because its holding is overhiiiad.

i. Political Safeguards Do Not Work

The main assumptions upon which Garcia relied to support the theory that the political process ensures protection
state governmental interests was borrowed from Herbert Wedffsierd Jesse Chopét This assumption equates

the interests of states with those of their residents, rather than with the interests of state governmental ititutions.
Following from this assumption, Professor Wechsler surmised that if a majority of voters in a majority of states want
local control, their wishes will be effectuated regardless of the preferences of the majority of national ¥tizens.

Contrary to Professor Wechsler's basic assumption, modern voters tend not to identify with state interests and the
positions of state official$=® This is partly due to the attenuation of state party organizafitiie. addition,

members of Congress develop independent constituencies, such as farmers, businessmen, laborers, or
environmentalists, which generally support national initiati#Z¥ost congressmen tend to focus on issues through
the lens of federal, rather than state polidy|eading one commentator to declare that "Congress faces a conflict of

interest whenever its legislation presents an assertion of federal power the states argue infringes on their sovereign
140

Legislation abrogating states’ immunity for money damages demonstrates the failure of political safeguards. In the
passage of section 106(a), the public record shows no evidence of consultation with representatives of states’ inter
141 Until after the bill was passed out of committ#2 From May 16, 1991 to August 17, 1994, the Subcommittee on
Economic and Commercial Law of the House Judiciary Committee and the Subcommittee on Courts and
Administrative Practice of the Senate Judiciary Committee conducted hearings on the bankruptcy refatiddoill.
debate of H.R. 2057, the future section 106, took place until an August 17, 1994 oversight Harindnich the

only substantive discussion of H.R. 2057 consisted of a statement by a representative of the National Bankruptcy
Conference strongly endorsing broad abrogation of state and federal sovereign intdUHiy.mere fact that state
concerns about legislation subjecting state treasuries to damage suits, a topic of significance to states, were not ev
mentioned in the discussions leading up to passage of this bill until the very last minute, tends to indicate, not only
that the federal "political process" is not serving states’ interests effectively, but also that the institutional linkages
between state and national government do not serve states as well as they$hould.

ii. Garcia's Overbreadth

The second problem with Garcia is its overbreadth. Professor Wechsler wrote that the Framers employed three ma
devices to preserve the ends of federalism:

They preserved the states as separate sources of authority and organs of administration — a point on which
they hardly had a choice.

They gave the states a role of great importance in the composition and selection of the central government.

They undertook to formulate a distribution of authority between the nation and the states, in terms which ga
some scope at least to legal processes for its enforceiffent.

Professor Wechsler suggested that the judiciary should not intervene in questions regarding the distribution of
authority between the state and national government because "[tlhe actual extent of central intervention in the
governance of our affairs is determined far less by the formal power distribution than by the sheer existence of the
states and their political power to influence the action of the national authtiityi& did not say that the judiciary
should refrain from intervening in cases involving the preservation of states as "sources of authority.” Garcia,



purportedly relying on Professor Wechsler's thesis, ignored this distintfon.

The interests that constitute the states as separate sources of authority involve fundamental decisions, such as, "hc
the state legislature is chosen, how often it meets, where it meets, how government agencies are structured, and h
the internal machinery of the state’s delivery of services is organiz8d'state must have the ability to function as

a sovereign; the ability to carry out "its responsibility to represent and be accountable to its ciizBysgnoring

this aspect of the states’ role, Garcia poses a threat to their existence.

lll. The Federalism Approach

This Note proposes that the concept of the State as a “separate source of authority', as opposed to the state in tern
formal power distributiont>? is a sensible standard to apply to the sovereign immunity issue. Where congressional
legislation unduly interferes with a state’s ability to function as a sovereign; with its ability to carry out "its
responsibility to represent and be accountable to its citizEit Is invalid. 2>

A fundamental aspect of the State as a 'source of authority' is control over "how the internal machinery of the state’
delivery of services is organized>® As one commentator notes, "independent state initiation of spending programs,
such as unemployment compensation insurance and income assistance to dependent families, has furthered the st
function as ‘laboratories for experimentation’ within our federal syst&th.”

Section 106 applies retroactivéfyf to allow private individuals, who are not accountable for their actions, to force
states into a federal bankruptcy courts "anywhere in the country to defend enforcement and collection activities that
may have been fully legal when they occurrE'for money damages under sixty sections of the Code.

The perceived impositiod® of significant monetary obligations on state treasuries by section 106(a)’s broad
exposure to liability, will force states to reallocate their public resources accordingly, and, in this way, effectively
reorganize state fiscal prioriti€€? Revenue raising, in anticipation of the effect of section 106(a) liability on the
amount of taxes that will be collected and retaif®hnd reallocation of money to hire and train state attorneys
general to defend bankruptcy suits, are examples of how states will respond to anticipated costs of secti3h 106(a).
In these ways, congressional abrogation of state immunity undermines the states’ ability to control how they organi:
the delivery of services to residents.

Moreover, section 106(a)’s interference with the states "as sources of authority” will cause state taxpayers, whose ¢
taxes are raised or whose state provided services are cut, to blame state officials, not the federal officials ultimately
responsiblel®® This result obtains whenever Congress compels a state to act or to make expenditures because of th
constitutional structure of our governmelif. This situation arises because of the nature of our political structure. The
"Constitution divides authority between federal and state governments for the protection [and liberty] of individuals,
not of states as entitie€® The federal and state governments were created to check each other by virtue of their
competition ‘for the affections of the peopl&®If the purpose of the Constitution is to be served, there must be "two
distinct and discernable lines of political accountability: one between the citizens and the Federal Government; the
second between the citizens and the StatBsThose citizens must have some way of knowing which level of
government to hold accountable for a particular act or failure to fun&fb@ongressional abrogation of state

sovereign immunity under statutes such as section 106(a) defeats the ability of taxpayers to discern which level of
government to hold accountable for the fiscal consequelides.

Conclusion

This Note emphasizes the importance of considering the effect section 106(a), a congressional abrogation of state
immunity, may have on federal-state governmental structure and on state and national accountability. This Note
concludes that sovereign immunity has constitutional status derived from the provisions in the Constitution outlining
our structure of government. This approach reduces most, if not all, of the inconsistencies associated with Eleventh
Amendment doctrine. Treating sovereign immunity as a constitutional principle will enable Supreme Court to return
to the pre—1989 understanding that a state may waive its immunity by express or implied consent, but Congress m:
not unilaterally abrogate state sovereign immunity. A state which waives its own immunity is actually, as well as



apparently, responsible for the fiscal consequences of its actions, but when Congress acts unilaterally under the
Bankruptcy Code to abrogate state immunity, state autonomy is compromised. Fitzpatrick v. Bitzer, which held that
Congress may abrogate state immunity under the Fourteenth Amendment, is consistent with this theory, as the
Fourteenth Amendment’s language and history indicates an intent to alter the constitutional balance of power betwe
the Federal Government and the states.

More significantly, this Note suggests that provisions such as section 106(a) have a potentially detrimental effect or
federal and state governmental accountability. When Congress imposes monetary obligations, in the form of cause
action, on state governments, it forces states to reprioritize their budgets. State taxpayers, whose state provided
services are cut or whose state taxes are raised, will look to state officials, who are not actually responsible for thes
consequences, while overlooking federal officials, who are. Such confusion defeats the purpose of a two-tiered
system of government.

This Note justifies application of two theories supporting the argument that Congress's power to abrogate state
sovereign immunity under the Fourteenth Amendment exceeds it power to do so under Atrticle I, specifically, the
Bankruptcy Clause. First, that the Fourteenth Amendment acted as a limited repeal of the Eleventh Amendment
restriction on Congress's power to grant causes of action against states. Second, that the Fourteenth Amendment r
be considered ultraplenary, or superior to Congress's power under the Bankruptcy Clause. In conclusion, this Note
argues, section 106(a) of the Bankruptcy Reform Act of 1994, wherein Congress attempted to unilaterally create
causes of action against states under the Bankruptcy Clause, is unconstitutional.

Loren F. Levine
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1 Tribe. supra note 9. at 684. Subsequent decisions demonstrate that the Eleventh Amendment repudiates judicial
interpretation of article Il as a self-executing abrogation of state sovereign immunity, "thereby reinstating the
original understanding that the states surrendered sovereign immunity only to the extent inherent “in the acceptanc
the constitutional plan.™ 1d.; Hans v. Louisiana. 134 U.S. 1. 12 (1890) (noting that the Eleventh Amendment codifiec
Justice Iredell's dissent). Back To Text

12134 U.S. 1 (1890).Back To Text

131d. at 20. In Hans, a citizen of Louisiana sued the state for its alleged failure to pay interest on its bonds in violatic
of the Contracts Clause. Id. at 1; see also Marshall, Fighting the Words, supra note 10, at 1342. Back To Text

¥ Hans, 134 U.S. at 15.Back To Text

15The Court was guided by Alexander Hamilton in The Federalist, No. 81:

It is inherent in the nature of sovereignty, not to be amenable to the suit of an individual without its consent.
This is the general sense, and the general practice of mankind; and the exemption, as one of the attributes
sovereignty, is now enjoyed by the Government of every State in the Union. Unless, therefore, there is a
surrender of this immunity in the plan of the Convention, it will remain with the States.

The Federalist, No. 81, at 487-88 (Alexander Hamilton) (Clinton Rossiter ed.,_1961).Back To Text

18 E g.. Edelman v. Jordan. 415 U.S. 651 (1974) (distinguishing between permissible prospective relief and
impermissible retroactive relief, the latter requiring payment of funds from state treasury): Ex Parte Young, 209 U.S
123, 167 (1908) (holding that federal court can enjoin state official from enforcing unconstitutional regulation—since
regulatory act was illegal, official acted without authority). Before 1989, the term "abrogation" had been used to
express "Congress' exercise of its power when coupled with a pre—existing, constitutionally—based separate waiver
State immunity." Brief of Amicus Curiae Supporting Respondents at 8, Seminole Tribe v. Florida, 11 F.3d 1016 (11

Cir. 1994), cert. granted, 115 S. Ct. 932 (1995).Back To Text

17 Consent may be implied by a state’s voluntary appearance in court and defense on the merits._Gunter v. Atlantic
Coast Line R.R., 200 U.S. 273, 284 (1906): Clark v. Barnard, 108 U.S. 436, 447-48 (1883). Additionally, consent
may be implied when the state legislature "passes a general law whose text leaves no room for any other reasonab
construction than that the state intends to waive its constitutional sovereign immunity and consents to be sued in

federal court.” Ron S. Chun, Avoiding a Jurassic Dinosaur Run Amok: Circumventing Eleventh Amendment
Sovereign Immunity To Remedy Violations Of The Automatic Stay, 98 Com. L.J. 179, 200 (1993). A waiver may be
triggered by an activity of a state entity by which it impliedly consents to be sued in federal court. Anton Maotors, Inc
v. Montgomery County (In re Anton Motors, Inc.). 177 B.R. 58, 62 (Bankr. D. Md. 1995). For example, when a state
files a claim in a bankruptcy case, as to a counterclaim by the bankruptcy estate arising out of the same transactior
occurrence, it waives its immunity. Id. (citing 11 U.S.C. § 106(b) (1994)). A state may also consent by voluntarily



http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=2+U.S.+476
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=89+Harv.+L.+Rev.+682
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=102+Harv.+L.+Rev.+1342
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=102+Harv.+L.+Rev.+1342
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=89+Harv.+L.+Rev.+683
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=89+Harv.+L.+Rev.+683
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=89+Harv.+L.+Rev.+684
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=102+Harv.+L.+Rev.+1342
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=134+U.S.+1
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=134+U.S.+1
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=134+U.S.+20
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=134+U.S.+1
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=102+Harv.+L.+Rev.+1342
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=134+U.S.+15
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=415+U.S.+651
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=209+U.S.+123
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=209+U.S.+123
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=11+F.3d+1016
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=11+F.3d+1016
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=200+U.S.+273
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=200+U.S.+273
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=108+U.S.+436
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=98+Com.+L.J.+179
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=98+Com.+L.J.+179
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=177+B.R.+58
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=177+B.R.+58
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=177+B.R.+58
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=11+USCA+s+106%28b%29

engaging in federally regulated activities. Parden v. Terminal Ry., 377 U.S. 184, 190 (1964) (holding that Alabama
consented to suit under the Federal Employer’s Liability Act by operating a railroad). The vitality of Parden has beel
called into serious question by subsequent cases. See Florida Dep't of Health & Rehabilitative Servs. v. Florida
Nursing Home Ass’n, 450 U.S. 147, 149-50 (1981) (per curiam) (following Edelman holding that monetary relief no
available against state in federal court where no state consent given): Welch v. Texas Dep't of Highways and Pub.
Transp.. 483 U.S. 468, 469 (1987) (overruling Parden in part, stating that Congress may abrogate state immunity o
when its intention is clearly stated in statute); Edelman v. Jordan. 415 U.S. 651, 673 (1974) (stating that consent
language must be expressly stated clearly and unambiguously): Employees of the Dep'’t of Pub. Health & Welfare v
Missouri Dep't of Pub. Health & Welfare, 411 U.S. 279, 286-87 (1973) (stating that Parden extends only to cases

where clear consent is given); see also William A. Fletcher, A Historical Interpretation of the Eleventh Amendment:

Narrow Construction of an Affirmative Grant of Jurisdiction Rather Than a Prohibition Against Jurisdiction, 35 Stan.
L. Rev. 1033, 1042-43 (1983) (summarizing law of state waiver and consent).Back To Text

18 This Note suggests that the only true abrogation case decided by the Supreme Court is Pennsylvania v. Union G
Inc.. 491 U.S. 1, 20 (1989). Before 1989, the term "abrogation” had been used to express "Congress' exercise of its
power coupled with a pre—existing, constitutionally—based separate waiver of immunity." See Brief of Amicus Curia
Supporting Respondents at 9. Seminole Tribe v. Florida, 11 F. 3d 1016 (11 Cir. 1994), cert. granted, 115 S. Ct. 932
(1995). The word "abrogation” is used in Fitzpatrick v. Bitzer, 427 U.S. 445 (1976), but the Supreme Court in that
case repeatedly stated that Congress's authority to remove states' immunity pursuant to 8§ 5 of the Fourteenth
Amendment was derived from a "separate constitutionally—based surrender of State immunity." Id. at 8. The Court
reasoned that, since the other sections of the Fourteenth Amendment contain limitations on state power, and since
Constitution grants Congress plenary authority under 8 5, Congress may, in determining "appropriate legislation” to
enforce the Fourteenth Amendment provisions, provide for private suits against the states. Id. at 453-56. Union Ga
tries to fit into the waiver line of cases by stating that the states "consented" to relinquish their immunity to Congres:
all at once when they ratified the Constitution containing the Commerce Clause. Union Gas, 491 U.S.. at 20. Back T
Text

19 See, e.g., 140 Cong. Rec. H10752, H10772 (daily ed. Oct. 4, 1994) (statement of Rep. Brooks) (noting that new
106 prevents Federal and State governments from seizing property of bankrupt taxpayers and then asserting sover
immunity as a shield in actions for violations of automatic stay). Back To Text

2011 U.S.C. § 547 (1994). The purpose of the avoidance powers "allow the trustee to recover for the benefit of the
estate certain prepetition transfers of the debtor’s property. . . The avoidable preference_power in 11 U.S.C. § 547
maximizes the return to the unsecured creditors by bringing estate assets back into the estate for every one to shar
and dissuades creditors from opting out of the collective debt-collection action once it is on the horizon." C. Richarc
McQueen & Jack F. Williams, Tax Aspects of Bankruptcy Law and Practice 8§ 14.01 (2d ed.. 1994). Back To Text

2111 U.S.C. § 542 (a) (1994) (providing that entity shall deliver property of debtor's estate to trustee and account fo
its value).Back To Text

%21d. § 548(a) (1994). Section 548 permits the trustee to avoid a transfer of debtor's interest or incurred obligations
they were made with intent to delay, hinder or defraud creditors; if debtor received less than reasonably equivalent
consideration; if debtor was insolvent, engaged in business with unreasonably small capital, or intended to incur de
he could not repay. Back To Text

23 1d. § 362 (providing that bankruptcy petition operates as a stay of judicial and administrative acts and proceeding
against debtor or debtor's estate where claims arose before commencement of case): see McQueen & Williams, su

note 20, § 5.10, at 14.01 (observing that automatic stay provisions have a significant effect on taxing authorities
seeking to assess and collect taxes, and seeking to resolve tax claims).Back To Text

24181 B.R. 271 (Bankr. E.D.N.C. 1995).Back To Text
25pyb. L. No. 95-598. § 106. 92 Stat. 2549, 2555 (1978). Back To Text
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26 1d. The former § 106 provided that:

(a) A governmental unit is deemed to have waived sovereign immunity with respect to any claim against suc
governmental unit that is property of the estate and that arose out of the same transaction or occurrence ou
which such governmental unit's claim arose.

(b) There shall be offset against an allowed claim or interest of a governmental unit any claim against such
governmental unit that is property of the estate.

(c) Except as provided in subsections (a) and (b) of the section and notwithstanding any assertion of sovere
immunity—

(1) a provision of this title [11 U.S.C.S. 88 101 et seq.] that contains "creditor," "entity” or "governmental
unit" applies to governmental units; and

(2) a determination by the court of an issue arising under such a provision binds governmental units.

1d. The House Judiciary Report accompanying this section stated, "Congress does not . . . have the power to waive
sovereign immunity completely with respect to claims of a bankrupt estate against a State." H.R. Rep. No. 595, 95t
Cong., 2d Sess. 76 (1977), reprinted in 1978 U.S.C.C.A.N. 2549, 2555. This legislative history indicates that
Congress believed that an abrogation of state sovereign immunity would be unconstitutional. 1d.Back To Text

27492 U.S. 96 (1989). In Hoffman, the Court denied a bankruptcy trustee recovery of preferential tax payments und
8 542(b) and money under a Connecticut Medicaid contract pursuant to 8 547(b). The Court found that the State di
not waive its immunity by filing a proof of claim in the debtors’ Chapter 7 proceedings. Despite the fact that §
106(c)(1) subjects "governmental units" to provisions of the Bankruptcy Code containing “trigger" words, and 88§
547(b) and 542(b) contain those trigger words, Congress did not make its intention to abrogate Eleventh Amendme
sovereign immunity "unmistakably clear in the language of the statute." Hoffman. 492 U.S. at 101 (quoting Welch v.
Texas Dep't of Highways and Pub. Transp., 483 U.S. 468, 474 (1987); Atascadero State Hosp. v. Scanlon, 473 U.S
234, 242 (1985); Dellmuth v. Muth, 491 U.S. 223, 227-28 (1989)). The trigger words set forth in the former version
of § 106 were "creditor,” "entity,” and "governmental units." Section 542(b) provided that "an entity" was required to
pay to the trustee a debt that is the property of the estate, 11 U.S.C. § 542(b) (1984) (current version at 11 U.S.C. &
542(b) (1994)), and § 547(b) provided that a trustee could, under certain circumstances, avoid the transfer of prope

to "a creditor.” Id. § 547(b) (1986) (current version at 11 U.S.C. § 547(b) (1994)). Back To Text

%8 See supra note 26. Back To Text

29 Hoffman, 492 U.S. at 101-02.Back To Text

301d. at 105 (O’Connor, J., concurring and Scalia, J., concurring). The remaining four Justices dissented on the
grounds that the statute was unambiguous and that Congress had the power to waive state sovereign immunity, cit
Pennsylvania v. Union Gas. 491 U.S. 1 (1989), as authority. Id. at 106-11 (Marshall, J., dissenting). Justices Stevel
and Blackmun added that the legislative history supported a reading of the statute that waived States’ immunity witl
regard to monetary liability. 1d. at 111-13 (Stevens, J., dissenting).Back To Text

3111 U.S.C. § 106 (1994). The amended version of § 106(a) provides:

(a) Notwithstanding an assertion of sovereign immunity, sovereign immunity is abrogated as to a
governmental unit to the extent set forth in this section with respect to the following:

(1) Sections 105, 106, 107, 108, 303, 346, 362, 363, 364, 365, 366, 502, 503, 505, 506, 510, 522, 523, 524,
525, 542, 543, 544, 545, 546, 547, 548, 549, 550, 551, 552, 553, 722, 724, 726, 728, 744, 749, 764, 901, 9-
926, 928, 929, 944, 1107, 1141, 1142, 1143, 1146, 1201, 1203, 1205, 1206, 1227, 1231, 1301, 1303, 1305,
and 1327 of this title.
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Id. § 106(a). Under 8§ 106(a)(3), an individual plaintiff may not recover punitive damages. 1d. § 106(a)(3). However,
governmental units may still be held liable for punitive damages, if they waive sovereign immunity under 8 106(b) o
(c). E.g..Flynn v. IRS (In re Flynn), 169 B.R. 1007, 1020 (Bankr. S.D. Ga. 1994) (awarding debtor $10,000 in
punitive damages for willful violation of automatic stay by IRS, which waived its sovereign immunity under 8§ 106(a)
(now § 106(b)), aff'd in part, rev'd in part, 185 B.R. 89 (S.D. Ga. 1995). In addition, 8 106(a) says the "court may
issue against a governmental unit an . . . order or judgment for costs or fees under this title . . . consistent with the
provisions and limitations of section 2412(d)(2)(A), the Equal Access to Justice Act.”" 11 U.S.C. 8§ 106(a)(3)
(1994).Back To Text

32 See 140 Cong. Rec. H10752, H10766 (daily ed. Oct. 4, 1994) (statement of Rep. Brooks) (explaining that
"Congress intended to make the provisions of title 11 that encompassed the words “creditor,' “entity,’ or “governmer
unit' applicable to the States). Congress also intended to make the States subject to money judgment, contrary to t
holdings in Hoffman and Nordic Village. Id.Back To Text

33503 U.S. 30 (1992). In Nordic Village, the Court denied a trustee recovery of tax payments made by a corporate
officer who used a Chapter 11 debtor’s funds to pay for his personal federal tax liability, even though the
misappropriation occurred while the corporation was under jurisdiction of the bankruptcy court. Id. at 31, 39. The
Supreme Court denied recovery on the grounds that the language of 8 106(c) did not "unequivocally express" a wal
of the federal government to monetary damages, as required by prior case law. Id. at 33—-34 (citing Irwin v. Dep't of
Veterans Affairs, 498 U.S. 89, 95 (1990) (quoting United States v. Mitchell, 445 U.S. 535, 538 (1980); United States
v. King, 395 U.S. 1, 4 (1969))). Back To Text

34E.g..In re Merchants Grain. 59 F.3d 630 (7th. Cir. 1995): Sparkman v. Florida Dep't of Revenue (In re

York—Hannover Devs.), 181 B.R. 271 (Bankr. E.D.N.C. 1995): Stern v. Massachusetts Alcohol Beverage Control
Comm'n (Inre J.F.D. Enters.. Inc.), 183 B.R. 342 (Bankr. D. Mass. 1995).Back To Text

%5181 B.R. 271 (Bankr. E.D.N.C. 1995).Back To Text

36 York=Hannover, 181 B.R. at 272. Back To Text

3711 U.S.C. § 548 (1994) (allowing trustee to avoid fraudulent transfer).Back To Text

38 1d, § 544 (1994) (providing that trustee has power of creditor under state law to avoid any voidable transfer of
property or obligation incurred by debtor).Back To Text

39491 U.S. 1(1989). Back To Text

0 york-Hannover. 181 B.R. at 273 (citing Seminole Tribe v. Florida, 11 F.3d 1016 (11th Cir. 1994), cert. granted,
115 S. Ct. 932 (1995)). In dicta, Seminole suggested that the result reached by the "badly fractured" Union Gas Col
would probably be decided differently if addressed by "a majority of the present Court." 1d. at 273 n.3 (citing
Seminole, 11 F.3d at 1026-27). The court stated that "a fair reading of Union Gas is one that would limit Congress’
abrogation powers to laws passed under the Interstate Commerce Clause."” Id. (citing Seminole, 11 F.3d at 1027).
Back To Text

! York-Hannover. 181 B.R. at 275-76. The court adopted the lengthy analysis in McVey Trucking. Inc. v. Secretar

of lllinois (In re McVey Trucking. Inc.), 812 F.2d 311 (7th Cir.). cert. denied, 484 U.S. 895 (1987). overruled by,
Hoffman v. Connecticut Dep't of Income Maintenance, 494 U.S. 96 (1989). Hoffman overruled the result in McVey,

but not its holding as to the constitutionality of Congress's power to abrogate state sovereign immunity. Hoffman, 4¢
U.S. at 104. Back To Text

42 york=Hannover, 181 B.R. at 276.Back To Text

3 McVey. 812 F.2d. at 316.Back To Text
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a4 See, e.g.. John E. Nowak, The Scope of Congressional Power to Create Causes of Action Against State

Governments and the History of the Eleventh and Fourteenth Amendments, 75 Colum. L. Rev. 1413 (1975)
(providing historical overview of basis for congressional abrogation theory). Back To Text

4 see Marshall, Fighting the Words. supra note 10, at 1347; George D. Brown, Has the Supreme Court Confessed

Error on the Eleventh Amendment? Revisionist Scholarship and State Immunity, 68 N.C. L. Rev. 867, 872 (1990);
William P. Marshall, The Diversity Theory of the Eleventh Amendment: A Critical Evaluation, 102 Harv. . Rev.
1372, 1372 (1989) [hereinafter Marshall, The Diversity Theory] (discussing diversity theory). Back To Text

“® york-Hannover. 181 B.R. at 276. For good descriptions of this theory. see Fletcher. supra note 17. at 1113-18;
Marshall, Fighting the Words. supra note 10, at 1348: William P. Marshall, The Eleventh Amendment, Process
Federalism and the Clear Statement Rule, 39 DePaul L. Rev. 345 (1990) [hereinafter Marshall, Process Federalisir

Marshall, The Diversity Theory, supra note 45, at 1372. Back To Text

47 See York-Hannover. 181 B.R. at 276 (stating that Eleventh Amendment may have been adopted to limit diversity
jurisdiction but not federal jurisdiction). Back To Text

8 1d. If the Fourteenth Amendment were a greater source of congressional power than Article I, it would explain wh
Congress could abrogate state sovereign immunity under the Fourteenth Amendment and not under the Bankruptc
Clause in Article I. However, this hypothesis could be true only if state sovereignty, as distinct from the Eleventh
Amendment, is the force limiting congressional power. 1d. Back To Text

491d, at 277. Back To Text

0469 U.S. 528 (1985). In Garcia, the Supreme Court held that "the test of congressional power to impose financial
burdens on a state is simply whether the Constitution has ‘divested [the States] of their original powers and transfer
those powers to the Federal Government.” York—Hannover, 181 B.R. at 277 (Bankr. E.D.N.C. 1995) (citing McVey,
812 F.2d at 320 (quoting Garcia, 469 U.S. at 549)). The court rationalized that "if under its plenary powers Congres
may impose monetary obligations on the States directly, it may also impose monetary burdens through the indirect
means of creating a cause of action for a money judgment enforceable against a state.” 1d. (citing McVey, 812 F.2d
320).Back To Text

°! York-Hannover. 181 B.R. at 277 (alteration in original) (citing McVey, 812 F.2d at 320-21). Back To Text

°2]d. Back To Text

*3|d. at 277.Back To Text

> 1d. at 276. This hypothesis "assumes that Congress has Article | authority to create a cause of action for a money
judgment against an unconsenting state, and asks whether state sovereignty restricts the federal judiciary’s Article |

power to issue an enforceable order in such a case." Id. at 277.Back To Text

°|d, Back To Text

% York-Hannover. 181 B.R. at 277 (citing McVey, 812 F.2d at 323).Back To Text

°7]d. at 278. Finally, the court mentioned various policy reasons supporting its decision—that holding § 106(a)
unconstitutional would "severely impair" Congress’s ability to regulate bankruptcies and would make the state a

preferred creditor in every bankruptcy, leading to an ™increase of bankruptcies and a distortion of the system of
preferences that Congress has carefully crafted.™ Id. (citing McVey, 812 F.2d at 328).Back To Text

%8491 U.S. 1 (1989).Back To Text
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9]d. at 19. In Union Gas, Union Gas Company's predecessors operated a coal gasification plant, which made coal
near a creek in Pennsylvania. Id. at 1. The State acquired easements in the plant's property, and, while excavating,
struck a deposit of coal tar which seeped into the creek. Id. The Environmental Protection Agency found the tar to &
hazardous substance and made the area a Superfund site. Id. The State and Federal Government cleaned the are:
the Federal Government reimbursed the State for cleanup costs and sued Union Gas to recoup those costs under t
Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (CERCLA), 42 U.S.C. 88 9604,
9600. Id. Union Gas, in turn, filed a third—party complaint against the State, asserting, inter alia, that the state was ¢
"owner and operator” of the site under § 107(a) of CERCLA, and therefore_liable. Id. Back To Text

®0 59 F.3d 630 (7th Cir. 1995).Back To Text

%1 york—=Hannover, 181 B.R. at 273-75: Merchants Grain, 59 B.R. at 634—-35.Back To Text

%2 Merchants Grain, 59 B.R. at 635.Back To Text

63 See, e.g., Vicki C. Jackson, One Hundred Years of Folly: The Eleventh Amendment and the 1988 Term. 64 S. Cs
L. Rev. 51, 56 (1990) (attacking Union Gas as incoherent). Back To Text

64 Welch v. Texas Dep't of Highways and Pub. Transp., 483 U.S. 468, 475-76 (1987): County of Oneida v. Oneida
Indian Nation, 470 U.S. 226, 252 (1985).Back To Text

% Union Gas, 491 U.S. at 15.Back To Text

%4, at 7. Back To Text

®" The Court compared abrogation under the Commerce power to that under the Fourteenth Amendment, but
disregarded the fact that Fitzpatrick v. Bitzer, 427 U.S. 445 (1976), relied on the amendment's express limitations o
state power. Union Gas, 491 U.S. at 15-17. The Court stated that the Fourteenth Amendment did not alter the
constitutional balance by making arguments about the chronology of constitutional events—whether sovereign
immunity came before the Eleventh Amendment or after. 1d. at 17-18. By taking this line of reasoning, the Court we
able to evade all substantive issues. Ultimately, the Court relied on the fact that the Commerce Clause is a plenary
grant of power. Id. at 19-20.

Because the Commerce Clause withholds power from the States at the same time as it confers it on Congre
and because the congressional power thus conferred would be incomplete without the authority to render
States liable in damages, it must be that, to the extent that the States gave Congress the authority to regula
commerce, they also relinquished their immunity where Congress found it necessary, in exercising this
authority, to render them liable.

Id. Back To Text

68

Union Gas, 491 U.S. at 3—-4 (showing five separate opinions and majority only for Parts | and Il). Part | dealt with
the facts and procedural history of the case. id. at 5-6, and Part Il held that Congress made its intent to override ste
sovereign immunity "unmistakably clear” in the language of CERCLA. Id. at 7-15. Part Ill of Justice Brennan's
opinion, which concluded that Congress has the authority to override the Eleventh Amendment when legislating
pursuant to the Commerce Clause, id. at 15, gained only three other votes; those of Justices Marshall, Blackmun ai
Stevens. 1d. at 3.Back To Text

%9 See Horton v. California. 496 U.S. 128. 128 (1990) (stating that plurality opinion by Supreme Court is nonbinding
Texas v. Brown, 460 U.S. 730, 736 (1983) (noting that plurality opinion is not binding authority). On the issue of the
constitutionality of congressional abrogation in CERCLA, Justice White stated:

This brings me to the question whether Congress has the constitutional power to abrogate the States'
immunity. In that respect, | agree with the conclusion reached by Justice Brennan in Part Il of his opinion,
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that Congress had the authority under Article | to abrogate the Eleventh Amendment immunity of the States
although | do not agree with much of his reasoning.

Union Gas, 491 U.S. at 57 (citations omitted). That was all Justice White wrate. See id. It is unclear what part of
Justice Brennan's rationale Justice White supported. Back To Text

. . : . 1484, 1489 (W.D. Mich. 1992) (stating
that Union Gas rests on "shaky ground") (citing Poarch Bank, 776 F.Supp.at 558), appeal dismissed. 5 F.3d 147 (6

Cir. 1993); Poarch Band of Creek Indians v. Alabama, 776 F. Supp. 550, 558 (S.D. Ala. 1991) (noting that Union G:
stands on "shaky ground"). aff'd, 11 F.3d 1016 (11th Cir. 1994). cert. granted, 115 S. Ct. 932 (1995).Back To Text

"l Union Gas. 491 U.S. at 45 (Scalia, J., dissenting). Back To Text

"2 Fitzpatrick v. Bitzer. 427 U.S. 445. 456 (1976) (establishing Congress's right to abrogate state immunity when
acting under 8§ 5 of Fourteenth Amendment).Back To Text

1n re York—Hannover, 181 B.R. at 275.Back To Text

4 See supra notes 42-47 and accompanying text.Back To Text

> See supra notes 44, 46 and accompanying text.Back To Text

® See supra notes 45, 47 and accompanying text. The fact that this court simultaneously offers both theories is
evidence that neither is itself very strang. Marshall, Fighting the Words, supra note 10, at 1350. There are way too

many "unanswered questions and incongruities" to support either as fact. 1d. Back To Text

" This theory is advocated by Professors Nowak and Tribe. See generally Nowak. supra note 44: Tribe. supra note
Back To Text

8 Brown. supra note 45. at 876. Professors Tribe and Nowak premise their support for the "congressional abrogatic
theory on the assumption that Congress is the national institution most likely to show concern for the states and to
protect them. Id.; see generally, Lawrence H. Tribe, American Constitutional Law (2d ed. 1988). Prof. Nowak
believes that the Eleventh Amendment ensured that the decision to subject states to suits must come from Congres
"the only governmental entity which shares a dual responsibility to the state and federal systems and is accountable
both levels.” Nowak, supra note 44, at . This Note will demonstrate that this assumption is flawed. See infra notes
128-51 and accompanying text.Back To Text

9 See Vicki C. Jackson. The Supreme Court. the Eleventh Amendment. and State Sovereign Immunity. 98 Yale L..
1. 44 n. 180 (1988) (arguing that Constitution does not require state sovereign immunity in federal question

cases).Back To Text

80 Brown. supra note 45. at 876 (citing U.S. Const. amend. XI). "The Judicial power of the United States shall not be
construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citiz
of another State, or by Citizens or Subjects of any Foreign State.” U.S. Const. amend. XI. Back To Text

815 U.S. (1 Cranch) 137 (1803). Back To Text

82 Marshall, Fighting the Words. supra note 10, at 1348; see also Verlinden B.V. v. Central Bank. 461 U.S. 480, 491
(1983) (citing Hodgson v. Bowerbank, 5 U.S. (5 Cranch.) 303 (1809); Kline v. Burke Constr. Co., 260 U.S. 226, 234
(1923)) (holding that "[c]longress may not expand the jurisdiction of the federal courts beyond the bounds establishe
by the Constitution™): National Mut. Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582, 590-91 (1949) (rejecting
argument that Congress may vest federal courts with jurisdiction over cases other than those fitting article llI's
definition of "Judicial power"). Back To Text
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831d. at 1348 n. 26 (stating that Congress indicated that "the Court's interpretation of Article 11l allowing suits agains
the states, while tenable, was to be abandoned in favor of the opposite construction").Back To Text

84 Brown. supra note 45. at 876. Back To Text

85 |d.Back To Text

8 see id. (citing Sheldon v. Sill, 49 U.S. (8 How.) 441 (1850)). Back To Text

871d. at 876-77 (citing Jackson. supra note 79. at 43). "One abiding lesson of Marbury is that Congress cannot exte
the jurisdiction of the federal courts beyond the boundaries provided by the Constitution, as construed by the courts

Jackson, supra note 79, at 43.Back To Text

8 The diversity theory suggests that the Eleventh Amendment precludes federal jurisdiction over suits against state
only when diversity of citizenship is the sole basis of federal jurisdiction. Marshall, Fighting the Words, supra note 1
at 1342-43.Back To Text

8 U.S. Const. amend. XI (emphasis added).Back To Text

90 Marshall, Fighting the Words. supra note 10, at 1347; see also Akhil Reed Amar. Of Sovereignty and Federalism,
96 Yale L.J. 1425, 1520 (1987) (advocating diversity theory). Back To Text

1 See Brown. supra note 45. at 872. There was no statutory basis for federal jurisdiction, and it was not until 1875 t
general federal question jurisdiction was provided. Act of March 3. 1875, ch. 137, 18 Stat., pt. 3, at 470. Federal
question jurisdiction was briefly provided in the Judiciary Act of 1801, ch. 4, 2 Stat. 89 (repealed 1802). The court
also claimed that there were no federal laws granting causes of action against states. Marshall. The Diversity Theol
supra note 45, at 1381. Thus, the York—Hannover judge reasoned, the motivation of the Framers was to prevent on
Chisholm-type, not federal question suits. Back To Text

92 Marshall. The Diversity Theory. supra note 45, at 1387. The only persons expressing support for state liability for
monetary relief were Randolph and Justice Wilson, who took part in the Chisholm majority opinion. The fact that
Chisholm was immediately overruled strongly suggests that these views were unacceptable. Id. at 1387-88.

The debate on the Eleventh Amendment has been waged largely in terms of history, yet the historical record is
uncertain. "Both sides can marshal quotations from the Framers to support their respective positions. All this proves

that the Framers’ disagreed on this issue." Erwin Chemerinsky, Congress, the Supreme Court, and the Eleventh

Amendment: A Comment on the Decisions During the 1988-89 Term, 39 DePaul L. Rev. 321, 342 (1990). See alsc
Fletcher, supra note 17, at 1037 ("History and law frequently make an awkward marriage, for legal analysis typically

selects and molds historical facts to serve its own purposes to a degree that is unknown to conventional history.").
Back To Text

93 See supra note 11 and accompanying_text.Back To Text

94 Chisholm v. Georgia. 2 U.S. (2 Dall.) 419. 448-49 (1793) (Iredell, J., dissenting); see also Marshall. The Diversity
Theory. supra note 45, at 1387-88 (stating that Chisholm itself involved a federal provision, the Judiciary Act of

1789, Ch. 20, 1 Stat. 73 (1789), which granted jurisdiction). The Eleventh Amendment’s overruling of Chisholm,
then, implies that states are protected from suits based on federal question jurisdiction. See id. at 1388. It has been
argued, however, that Chisholm was brought under diversity jurisdiction, Fletcher, supra note 17, at 1045, and that
Chisholm claim was actually a common law claim. Id. at 1070.Back To Text

% Marshall. The Diversity Theory. supra note 45, at 1383; Gregory Bassham, Original Intent and the Constitution: A
Philosophical Study 91-107 (1992) (pointing out that originalism's allure is not its rationality, but rather, that it lends
an aura of legitimacy). The downsides of this interpretive tool are that it requires the judge to play historian, a role ir
which they are usually untrained, that history—based interpretations are subject to becoming "hostage to changing
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historiographic fashions," thus, ""original intent' becomes a recipe for weather—vane jurisprudence." Id. at 95. Back
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% Brennan. Address. Construing the Constitution. 19 U.C. Davis L. Rev. 2. 7 (1985) (“A position that upholds
constitutional claims only if they were within the specific contemplation of the Framers in effect establishes a

presumption of resolving textual ambiguities against the claim of constitutional right."). This mode of interpretation i
necessitated by the need for a "living Constitution.” Bassham. supra note 95.

Time works changes, brings into existence new conditions and purposes. Therefore a principle to be vital m
be capable of wider application than the mischief which gave it birth. This is particularly true of constitutions.
They are not ephemeral enactments, designed to meet passing occasions. They are, to use the words of Cl
Justice Marshall, "designed to approach immortality as nearly as human institutions can approach it."

Weems v. U.S., 217 U.S. 349, 373 (1910). Thus, in almost all areas of constitutional law there is precedent which
varies from "original intent.” Bassham, supra note 95, at 98.Back To Text

97 Marshall, Fighting the Words. supra. note 10, at 1355 (stating that areas where jurisdiction over states is retained
include suits by other states, by foreign governments, and by federal government). In Cohens v. Virginia, 19 U.S. (€
Wheat.) 264 (1821), Chief Justice Marshall said of the purpose of the Eleventh Amendment:

It is a part of our history, that, at the adoption of the constitution, all the states were greatly indebted; and the
apprehension that these debts might be prosecuted in the federal courts, formed a very serious objection to
instrument. Suits were instituted; and the court maintained its jurisdiction. The alarm was general; and, to
quiet the apprehensions that were so extensively entertained, this amendment was proposed in Congress, ¢
adopted by the State legislators.

Id. at 406. Back To Text

% See, e.g.. Amar. supra note 90. at 1474-77.

By reading the Eleventh Amendment's "state sovereign immunity" restrictions on federal judicial power to gc
far beyond the Tenth's "residuary state sovereignty" restrictions on federal legislative power, the Court has
created a curious category of cases in which Congress may pass laws operating directly on states that can |
enforced (if at all) only in state courts.

Id.Back To Text

% See York-Hannover. 181 B.R. at 277: Amar. supra note 90. at 1441 (stating that federal courts had power to
prevent states from passing bills of attainder or ex post facto laws).Back To Text

100 Marshall, The Diversity Theory. supra note 45, at 1386.Back To Text

101 E g., Ex parte_Young. 209 U.S. 123. 166-67 (1908) (holding that federal court may enjoin state official in its
official capacity); see also Edelman v. Jordan, 415 U.S. 651, 678 (1974) (holding that prospective relief is available
even when state is real party in interest). Back To Text

10271 U.S.C. § 105 (1994) (“The court may issue any order, process, or judgment that is necessary or appropriate t
carry out the provisions of this title,”).Back To Text

103 5ee Hutto v. Finney. 437 U.S. 678. 690-91 (1978) (stating that courts may impose financial penalties against st

officials);_Colon v. Hart (In re Colon), 114 B.R. 890, 892 (Bankr. E.D. Pa. 1990), appeal dismissed, 123 B.R. 719

(E.D. Penn.), aff'd on other grounds. 941 F.2d 242 (3d Cir. 1991) (stating that attorneys fees may be collected agai
a governmental entity when it has violated 11 U.S.C. § 362(a) (1994)); see also Letter from William T. Pound,

Executive Director of the National Conference of State Legislatures to Rep. Jack Brooks, House Chairman (Sept. 2
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1994) (on file with author). Back To Text

104 see Letter from Heidi Heitkamp, Attorney General, North Dakota, Chair, Bankruptcy and Taxation Working
Group to Rep. Jack Brooks, House Chairman (September 27, 1994) (on file with author). Back To Text

105 see supra notes 42-47 and accompanying text (discussing limited repeal argument).Back To Text

106 E . Atascadero State Hosp. v. Scanlon. 473 U.S. 234, 238 (1985) (stating that where state waives immunity
Eleventh Amendment does not bar action); Parden v. Terminal Railway of Ala. Docks Dep't, 377 U.S. 184, 186
(1964) (holding that state immunity may be waived by state's implied consent): Clark v. Barnard, 108 U.S. 436,
447-48 (1883) (stating that state's immunity may be waived at any_time). Back To Text

197 york—Hannover, 181 B.R. at 271. 277 (Bankr. E.D.N.C. 1995) (citing McVey, 812 F.2d at 320) (“[T]here are not

certain elements of state sovereignty which the Constitution makes impervious to Congress'splenary powers.");
McVey, 812 F.2d at 321 (concluding that where Congress may create cause of action for money damages, state
sovereignty does not bar federal court from enforcing it); Pennsylvania v. Union Gas, 491 U.S. 1, 25 (1989) (Stever
J., concurring) (recommending denigration of sovereign immunity so that it is merely prudential consideration);
Jackson, supra note 79; see also William Burnam. Taming the Eleventh Amendment Without Overruling Hans v.

Louisiana, 40 Case W. Res. L. Rev. 931, 933 (1989-90) (suggesting that Hans v. Louisiana was really common lav
state sovereign immunity case).Back To Text

108 Henry Monaghan. Foreword: Constitutional Common Law. 89 Harv. L. Rev. 1 (1975). Monaghan suggests the
existence of "a substructure of substantive, procedural and remedial rules drawing their inspiration and authority fro

but not required by, various constitutional provisions; in short, a constitutional common law subject to amendment,
modification, or even reversal by Congress." Id. at 2—3.Back To Text

19 gee, e.g.. York—Hannover, 181 B.R. at 277: McVey, 812 F.2d at 321-22: Union Gas, 491 U.S. at 25 (Stevens, J
concurring) ("Several of this Court’s decisions make clear that much of our state immunity doctrine has absolutely
nothing to do with the limit on judicial power contained in the Eleventh Amendment.").Back To Text

19ynion Gas. 491 U.S. at 27 (Stevens, J., concurring). Back To Text

11 paniel Elazar wrote that federalism has to do with the constitutional diffusion of power so that the constituting
elements in a federal arrangement share in the processes of common policy making and administration by right, wt
the activities of the common government are conducted in such a way as to maintain their respective integrities.
Federal systems do this by constitutionally distributing power among general and constituent governing bodies in a
manner designed to protect the existence and authority of all. Daniel Elazar, Exploring Federalism 56 (1987); see a
George A. Bermann, Taking Subsidiarity Seriously: Federalism in the European Community and the United States,
Colum. L. Rev. 332, 403-04 (1994); Walter Harwell Bennett, American Theories of Federalism (1964); Edward
McWhinney, Comparative Federalism: States Rights and National Power (2d ed. 1965). Back To Text

12y s Const. Art. 1. § 1 ("All legislative Powers herein granted shall be vested in a Congress of the United States,
which shall consist of a Senate and a House of Representatives."); Id. 8 2 ("The House of Representatives shall be
composed of Members chosen . . . by the People of the several States. . . . " and "Representatives . . . shall be
apportioned among the several States . . . according to their respective Numbers . . . each State shall have at Leas
Representative . . ."): Id. 8 3 ("The Senate of the United States shall be composed of two Senators from each State
chosen by the Legislature thereof . . . and each Senator shall have one_Vote."): Id. amend. X ("The powers not
delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States
respectively . . ."): Id. amend. XVII ("The Senate . . . shall be composed of two Senators from each State, elected b
the people thereof . . . and each Senator shall have one vote."). Back To Text

113112 S. Ct. 2408 (1992). Back To Text
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141d, at 2418 ("The Tenth Amendment . . . restrains the power of Congress, but this limit is not derived from the te»
of the Tenth Amendment itself, which . . . is essentially a tautology."). Back To Text

13514, (stating that Tenth Amendment directs Court to determine whether incident of state sovereignty is adequately

protected).Back To Text
116181 B.R. 271 (Bankr. E.D.N.Y. 1995).Back To Text

117812 F.2d 311 (7th Cir.). cert. denied. 484 U.S. 895 (1987). overruled by. Hoffman v. Connecticut Dep't of Inc.
Maintenance, 492 U.S. 96 (1989). Back To Text

18 McVey, 812 F.2d at 320.Back To Text

119469 U.S. 528 (1985).Back To Text

1204 Back To Text
121y.S. Const. amend. X1V, § 1. Back To Text

122 5ee Pennsylvania v. Union Gas. 491 U.S. 1. 17-18 (1989) (contending that ultraplenary argument was invalid
based on chronological argument). This comment views the chronology issue as irrelevant, since no one could say

certain when the concept of sovereign immunity first appeared. Back To Text

123 See Fitzpatrick v. Bitzer. 427 U.S. 445, 453-54 (1976) (stating that Fourteenth Amendment clearly contemplates
limitation on state sovereignty): City of Rome v. United States, 446 U.S. 156, 179 (1980) (noting that Civil War

amendments were "specifically designed as expansion of federal power and on intrusion of state sovereignty"). Bac
To Text

124 Brown. supra note 45. at 886 (asserting that Fourteenth Amendment is intended to regulate state governments,
substantively and procedurally). The idea that the Fourteenth Amendment is aimed at state sovereignty, while "Artic
| powers affect state sovereignty indirectly by giving Congress the potential authority to displace states in some

fields",_ld. This was rejected by Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 531 (1985), when it
overruled National League of Cities v. Usery, 426 U.S. 833 (1976). Id. at 886—-87. Back To Text

125 5ection 1 provides that,

No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life, liberty or property, without due process of law; nor deny to an
person within its jurisdiction the equal protection of its laws.

U.S. Const. amend. XIV,. 8 1. cl. 1.Back To Text
126 427 U.S. 445 (1976).Back To Text

1271d, at 456, Back To Text

128 469 U.S. 528 (1985) (dealing with conflict between Tenth Amendment principle of state autonomy and power of
Congress to regulate interstate commerce under Commerce Clause).Back To Text

1291 re York-Hannover Devs.. 181 B.R. 271. 277 (Bankr. E.D.N.Y. 1995). Back To Text

10 Garcia, 469 U.S. at 552. Before Garcia, the Supreme Court vacillated several times on the federalism issue, uns

of how to balance the needs for national uniformity and a central source of accountability with the necessity of
preserving states as "sovereign entities.” Id. ("Any substantive restraint on the exercise of Commerce Clause powe



http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=112+S.Ct.+2418
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=112+S.Ct.+2408
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=181+B.R.+271
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=812+F.2d+311
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=812+F.2d+311
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=812+F.2d+320
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=469+U.S.+528
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=469+U.S.+528
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=USCA+CONST+amend.+XIV%2c+s+1
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=491+U.S.+1
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=427+U.S.+445
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=446+U.S.+156
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=460+U.S.+886
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=446+U.S.+156
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=469+U.S.+528
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=426+U.S.+833
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=426+U.S.+886
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=USCA+CONST+amend.+XIV%2c+s+1%2c+cl.+1
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=427+U.S.+445
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=427+U.S.+456
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=469+U.S.+528
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=181+B.R.+271
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=469+U.S.+552
http://www.westlaw.com/find/default.asp?rs=CLWD2.1&amp;vr=1.0&amp;cite=469+U.S.+552

must find its justification in the procedural nature of this basic limitation, and it must be tailored to compensate for
possible failings in the national political process rather than to dictate a ‘sacred province of state autonomy.™) (citing
Jesse Choper, Judicial Review and the National Political Process 175-84 (1961); La Pierre, The Political safeguarc
of Federalism Redux: Intergovernmental Immunity and the States as Agents of the Nation, 60 U. Wash. U. L.Q. 77¢
787 (1982); and Wechsler, The Political Safeguards of Federalism, in Principles, Politics, and Fundamental Law 55
(1961)). The first case to seriously grapple with the issue was National League of Cities v. Usery, 126 U.S. 833
(1976), which created the first real override of otherwise authorized congressional power, holding that the federal
government could not interfere with "traditional state functions.” Id. at 852. Hodel v. Virginia Surface Mining &
Reclamation Ass'n, 452 U.S. 264 (1981), derived a three part test from National League of Cities. Under Hodel, a
successful claim that commerce power legislation is invalid under the Tenth Amendment must establish that the lav
(1) regulates the "States as States," (2) addresses matters that are "indisputably ‘attributes of state sovereignty,™ al
(3) directly impairs the ability of the states "to structure integral operations in areas of traditional governmental
functions.” Id. at 286—87. There were problems with administering the test, however, and Federal Energy Regulatot
Comm'n v. Mississippi, 456 U.S. 742 (1982), more or less abandoned it. Id. at 754 n.18. Shortly afterward, Garcia
explicitly overruled National League of Cities, out of frustration with the unworkable "traditional government
functions” test. Garcia, 469 U.S. at 546—-47. The Court did not think that constitutional limitations on the commerce
power could be determined by relying on "a priori definitions of state sovereignty.” Id. at 548. Instead, the Court hel
that the political safeguards inherent in the structure of the Federal Government would adequately protect the state
interests, and that the Court would not intervene unless the State could demonstrate a politically significant failure i
the legislative process. Id. at 554-56.Back To Text

1311n addition, there is evidence that the Supreme Court has become disenchanted with its holding. Gregory v.
Ashcroft, 501 U.S. 452, 461 (1991) (finding that federal age—discrimination law did not override
mandatory—-retirement provision of state constitution, imposed "plain statement rule" to ascertain that Congress
intended to override the states' "substantial sovereign powers under our constitutional scheme™): New York v. Unite
States, 112 S. Ct. 144, 161 (1992) (citing Hodel v. Virginia Surface Mining & Reclamation Ass'n, 452 U.S. 264, 288
(1981)) (holding that the Federal Government may not "commandeer the legislative processes of the states by direc
compelling them to enact and enforce a federal regulatory program"”): U.S. v. Lopez, 115 S. Ct 1624, 1634 (1995)
(holding that states’ police power under Tenth Amendment overrode Congress’s power under Interstate Commerce
Clause to regulate gun possession near public schools). The (London) Economist noted that it appeared as if the
Supreme Court had partly repudiated Marbury v. Madison, in favor of a rule of "parliamentary supremacy in respect
to the boundaries of federalism,"” by seeming to suggest that "the principle of judicial review does not apply to
guestions of federalism when congress acts under the commerce clause." William Van Alstyne, The Second Death
Federalism, 83 Mich. L. Rev. 1709, 1721 (1985) (quoting Nine for the Seesaw, The Economist, Mar. 2, 1985, at 21.
Back To Text

132 g5ee Wechsler, supra note 130, at 558 (1961): Herbert Wechsler, The Political Safequards of Federalism: The R

of the States in the Composition and Selection of the National Government, 54 Colum. L. Rev. 543 (1954)
[hereinafter Wechsler, Political Safeguards].Back To Text

133 Jesse H. Choper, Judicial Review and the National Political Process: A Functional Reconsideration of the Role ¢
the Supreme Court 171-259 (1980) (restating and extending Wechsler’s ideas of what is now known as "process

jurisprudence” or "process federalism"). See_also Andrze] Rapaczynski, From Sovereignty to Process: The

Jurisprudence of Federalism After Garcia, 1985 Sup. Ct. Rev. 341, 367-68 (stating that both Garcia and National
League of Cities' views of federalism are flawed, making development of theory of federalism along lines of process

jurisprudence impossible). Back To Text

134 carol F. Lee, The Political Safeguards of Federalism? Congressional Responses to Supreme Court Decisions ol

State and Local Liability, 20 Urb. Law. 301, 305 (1988) (citing Wechsler, "Political Safeguards", supra note 132, at
549) (noting that Wechsler described "political safeguards of federalism™ as "intrinsic" and "inherent" because voter:

would elect members of Congress who shared their views). Back To Text

13% political Safeguards. supra note 132, at 547-48.Back To Text
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13¢) ewis B. Kaden. Politics. Money. and State Sovereignty: The Judicial Role. 79 Colum. L. Rev. 847, 862-63

(1979); Zoe Baird. State Empowerment After Garcia, 18 Urb. Law. 491, 504 n. 64 (1986) (arguing for judicial role in

preserving the system of divided powers). The Supreme Court, in McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316
(1819), in response to an argument that the Constitution emanated not from the people but from the "sovereign anc

independent states," and that, therefore, the federal government had only the powers delegated to it by the states,
stated:

It is true, they assembled [in convention] in their several States—where else should they have assembled? N
political dreamer was ever wild enough to think of breaking down the lines which separate the States, and o
compounding the American people into one common mass. . . . But the measures they adopt do not, on tha
account, cease to be the measures of the people themselves, or become the measures of the State governt

Id. at 403; see also William R. Denny, Note, Breakdown of the Political Safeguards of Federalism: A Response to
Garcia v. San Antonio Metropolitan Transit Authority, J.L. & Pol. 749, 755-60 (1987) (elaborating on how influence:
such as national media, decline of political parties, advent of open primaries, national interest groups, and Sevente
Amendment have reduced effectiveness of political process as safeguard of States’ interests).Back To Text

137 Factors which combine to diminish the importance of the state political organization are the use of money in
politics, W. Keefe & M. Ogul, The American Legislative Process: Congress and the States 104-07 (6th ed. 1985)
(indicating that funding is often provided by political action committees and private contributors, instead of political
parties, making the political party less influential as representative of state); Frank J. Sorouf, Inside Campaign
Finance: Myths and Realities 46 (Yale University Press, 1992) [hereinafter Myths and Realities] (noting that most
PACs are "national organizations operating in a national political arena on behalf of issues and interests that are
largely national in scope."), the changing use of the media in campaigns, Frank J. Sorauf, Party Politics in America
78-79 (4th ed. 1980) [hereinafter Party Politics] (observing that through media, candidate can communicate directly
with electorate and can effectively remove political party as central vehicle for election), the phenomenon of
"celebrity success" in politics, and the substitution of welfare state programs for community service functions of the
neighborhood political organization, Kaden, supra note 136. at 862. PACs contribute to influence governmental
decisions, by purchasing access to legislators. Myths and Realities, supra, at 164. "Now that PACs increasingly giv
to secure legislative access . . . [w]e no longer talk of PAC attempts to penetrate electoral politics but of their part in
the traditional struggle of interests in American legislatures. Almost imperceptibly, but fundamentally, the debate ha
shifted from influence in election outcomes to influence over legislative outcomes." Id. Back To Text

138 Kaden. supra note 136. at 862-63; Myths and Realities, supra note 137, at 48. ("Jewish, Greek, Nisei, Chinese,
other ethnic communities, pleased and flattered that one of their own runs for high office, open their checkbooks to
help office—seeking sons and daughters regardless of state borders."): Rapaczynski, supra, note 133, at 393 (notin
that primary constituencies of national representatives may even be same ones that support extension of federal pc
to disadvantage of states). Study of the political process has shown that when states do succeed in obtaining reme
legislation, their success is due more to "the configuration of political forces in particular cases" than to political
safeguards. Lee, supra note 134, at 335. Institutional linkages also help to secure some access and attention for st
and local concerns.” 1d. at 335-36. These are the only methods of gaining access available to state government, si
states do not have well-funded political action committees to contribute to the campaigns of incumbent congressm
Id. at 336-37.Back To Text

139) ee. supra note 134, at 338. George A.Bermann. Taking Subsidiarity Seriously: Federalism in the European
Community and the United States. 94 Colum. L. Rev. 331, 409 (1994) ("Members of Congress, desiring political

credit for the passage of legislation, may vigorously sponsor initiatives in Congress that could just as easily be
undertaken at the state level; their task then is to produce a sufficient legislative coalition in support of their
measures."); see also Baird. supra note 136, at 505-06. Back To Text

149 Baird, supra note 136. at 504. Changes in the state electoral process such as judicial limitation of state control o
congressional apportionment, see Kaden, supra note 136, at 860; Stephen L. Smith, Comment, State Autonomy Af
Garcia: Will the Political Process Protect States' Interests?, 7 lowa L. Rev. 1527, 1543 (1986) (citing Kaden, supra
note 136, at 859) (stating that state control over voter qualifications enhanced localism by excluding minority
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interests, and state control of apportionment placed a disproportionate number of representatives from choice area:
thus, before industrialism, Congress tended to leave many matters to state control), and the expansion of the
electorate. Id. at 1544-45. While the Fourteenth Amendment protections against conditioning suffrage on literacy o
affluence has had beneficial effect for disenfranchised groups, "the mechanism for that protection—federal power—h
the effect of decreasing state control of its own election processes," thus, "dilut[ing] state autonomy by usurping
states’ abilities to structure their own legislative remedies for particular problems. Id. See also Rapaczynski, supra
note 133, at 393 (remarking that ever since the adoption of the Seventeenth Amendment there has been an increas
federal regulation of states, through commands or conditional spending, making operation of state government
dependent on federal decisions).Back To Text

141 The National Association of Attorneys General (NAAG) and National Conference of State Legislatures
represented the interests of the state government. Letter from Heidi Heitkamp, supra note 104 (arguing that comple
abrogation of sovereign immunity is "unnecessary and ill-considered" and that 8 106 should be clarified only to apg
to "compulsory counterclaims of debtor arising out of same transaction as claim actually filed by government.");

Letter from William T. Pound, supra note 103 (opposing amendment of § 106). Back To Text

1425ee H.R. Rep. No. 883, 103d Cong., 2d Sess. (1995). One may surmise that the bill was essentially a fait accon
by the time representatives of state government learned of its consideration. See Letter from Heidi Heitkamp, supra
note 104; Letter from William T. Pound, supra note 103.Back To Text

1431994 Congressional Information Service, CIS Annual Index to Congressional Publications and Legislative
Histories 344-49.Back To Text

144 Bankruptcy Reform: Hearings on H.R. 5116 Before the Subcomm. on Economic and Commercial Law of the Hol
Comm. on the Judiciary, 103d Cong., 2d Sess. 15-16 (1994) (statement of Mr. Berman of California); H.R. Rep. Nc
883, 103d Cong., 2d Sess. (1995) (indicating that full Committee of Judiciary met to markup H.R. 5116 on Septembk
29, 1994, which was amended and subsequently agreed upon by voice vote). Despite eleventh hour notification, th
NAAG tried to work some compromise on behalf of state interests. It succeeded only in altering the final bill with
regard to the scope of damages available. Thus, the original version of 8 113, H.R. 5116, 103d Cong., 2d Sess. (O«
1994), stated that "(a) Notwithstanding an assertion of sovereign immunity, except as provided in subsection (d)—(1
all provisions of this title shall apply to governmental units . . . (3) the court may issue and enforce any order, proce:
or judgment against a governmental unit, including an order or judgment awarding a money recovery, to the same
extent as against any other entity." Id. (emphasis added). The October 20 version, as modified, stated: "(a)
Notwithstanding an assertion of sovereign immunity, sovereign immunity is abrogated as to a governmental unit to 1
extent set forth in this section with respect to the following: (1) Sections 105, 106, 107, . .. (3) The court may issue
against a governmental unit an order, process, or judgment under such sections or the Federal Rules of Bankruptcy
Procedure, including an order or judgment awarding a money recovery, but not including an award of punitive
damages. ... " 11 U.S.C. 106 (1994). There was no debate of the constitutionality of § 106(a).Back To Text

14% see Bankruptcy Reform: Hearings. supra note 144, at 15-16.Back To Text
146) ee. supra note 134, at 333-35. Back To Text
147 Wechsler. Political Safeguards. supra note 132, at 543-44 (emphasis_added).Back To Text

14819, at 544: Baird. supra note 136. at 508. Back To Text

149 Baird, supra note 136. at 508. Back To Text

1504, at 509. Back To Text

151 New York v. United States. 112 S. Ct 2408. 2429 (1992). Another commentator put it slightly differently, stating
that the states must be preserved in their "political functions," referring to
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[tihe states[] . . . role as autonomic power centers—and thus power bases-that are not subject to hierarchice
control from the center. They can thus sustain and reflect interests at odds with those having hegemony at t
national level, in the media, and in Congress. These differing interests may at times be a function of local
conditions . . . But they may also simply be a function of the fact that States have different constituencies an
thus provide bases for the rise of independent politicians and of candidates with views diverging from the
dominant national constituencies.

Paul J. Mishkin, The Current Understanding of the Tenth Amendment, in Federalism and the Judicial Mind: Essays
American Constitutional Law and Politics 156-57 (Henry N. Schreiber ed. 1992).Back To Text

152\wechsler, Political Safeguards, supra note 132, at 543-44 (emphasis added).Back To Text
153 see supra notes 148-52 and accompanying text.Back To Text

154 This idea is consistent with the recent holding in United States v. Lopez. 115 S. Ct. 1624 (1995), which drew a li
on Congress’s ability to regulate pursuant to the Commerce power where the regulation intruded upon a state’s pol
power and its control of public education. In his concurrence, Justice Kennedy stated that:

Were the Federal Government to take over the regulation of entire areas of traditional state concern, areas
having nothing to do with the regulation of commercial activities, the boundaries between the spheres of
federal and state authority would blur and political responsibility would become illusory. The resultant
inability to hold either branch of the government answerable to the citizens is more dangerous even than
devolving too much authority to the remote central power.

Id. at 1638-39 (Kennedy, J., concurring) (citations omitted).Back To Text

15° Baird, supra note 136. at 509 (explaining that other interests that constitute states as separate sources of author
involve fundamental decisions, such as, "how the state legislature is chosen, how often it meets, where it meets, hc
government agencies are structured"); see also Kerr—McGee Corp. v. Navajo Tribe of Indians, 471 U.S. 195, 198
(1985) (citing Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 137 (1982)) (stating that it has long been recognized
by the Supreme Court that the power to finance public services is an "essential attribute of self-government"). Back
To Text

158 30el H. Swift, Fiscal Federalism: Who Controls the States’ Purse Strings?. 63 Temp. L. Rev. 251. 253 (1990)
(citation omitted). See also Lopez, 115 S. Ct. at 1641 (1995) (noting that Gun—Free School Zones Act prevents stat
from experimenting in area of local expertise): San Antonio Ind. Sch. Dist. v. Rodriguez, 411 U.S. 1, 49-50 (1973)
(advocating local innovation in education): New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J.,

dissenting) (cautioning against impeding experimentation except when unreasonable or arbitrary).Back To Text

15711 U.S.C. § 702(b)(2)(B) (1994) (“The amendments made by sections 113 . . . shall apply with respect to cases
commenced under Title 11 of the United States Code before, on, and after the date of the enactment of the Act.").B
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158 Brief of Amicus Curiae for State of Florida, at 14 n. 3. Seminole Tribe v. Florida. 11 F.3d 1016 (1994), cert.
granted, 115 S. Ct. 932 (1995) (No. 94-12).

The difficulties this imposes on state governments is exacerbated by the short notice periods in bankruptcy
cases and the financial strains of defending out—of-state litigation. As such, the States are highly vulnerable
frivolous or bad faith filings by parties who challenge bona fide actions of the state simply in the hope that th
States will be unable to defend themselves adequately.

Id.Back To Text
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19 The actual cost which § 106(a) would impose on state treasuries may be overly burdensome, but that relies on
empirical cost determinations, the evidence for which is not yet available. Costs will result from having to defend
litigation and from being ordered to repay preferences under § 547(b), or fraudulent postpetition transfers under 8 5
In contrast, before § 106 was amended, if the state had not filed a proof of claim, it could retain such transfers. See
generally Steven M. Richman, More Equal Than Others: State Sovereign Immunity Under the Bankruptcy Code, 21
Rutgers L.J. 603 (1990) (describing pre—statute state of affairs). Less obvious costs will result from court ordered
nonmonetary sanctions on states. Back To Text

160 etter from William T. Pound. supra note 103. ("The decision to abrogate or waive sovereign immunity means th
Congress is making a decision to allocate resources away from programs and services for the general welfare in or
to satisfy judgments of individual claimants and their attorneys."). Back To Text

181 Eor example, previously, when a state received a preferred transfer, the state was immune from suit and retaine
the entire amount unless it had waived its immunity, as by filing a proof of claim. See Richman. supra note 159, at ¢
(recognizing sovereign immunity's role). Now, however, § 106(a), creates uncertainty for state treasuries, since the
are probably not aware of the status of monies received, and are liable to lose all but a fraction of such transfers. Id
627-29.Back To Text

162 Hess v. Port Auth. Trans—Hudson Corp.. 115 S. Ct. 394, 410 (1995) (O’Connor, J., dissenting (citing Hutsell v.
Sayre, 5 F.3d 996, 999 (6th Cir. 1993). cert. denied, 114 S. Ct 1071 (1994)) (recognizing that "If a State were

vulnerable at any time to retroactive damage awards in federal court, its ability to set its own agenda, to control its
own internal machinery, and to plan for the future—all essential perquisites of sovereignty—would be grievously
impaired");_Plaintiffs’ Steering Comm. v. Tourism Co. (In re San Juan Dupont Plaza Hotel Fire Litigation), 888 F.2d
940, 943-944 (1st Cir. 1989)) (finding government-sponsored company immune from damage suits because of
Eleventh Amendment immunity). This author does not see why the same reasons should not persuade against
congressional abrogation of state immunity (other than when it is acting under the Fourteenth Amendment). Back T
Text

183 This situation is not unlike that held unconstitutional in New York v. United States. 112 S. Ct. 2408 (1992).

[W]here the Federal Government compels States to regulate, the accountability of both state and federal
officials is diminished. If the citizens of New York . . . do not consider that making provision for the disposal
of radioactive waste is in their best interest, they may elect state officials who share their view. That view ca
always be preempted under the Supremacy Clause if it is contrary to the national view, but in such a case it
the Federal Government that makes the decision in full view of the public, and it will be federal officials that
suffer the consequences if the decision turns out to be detrimental or unpopular. But where the Federal
Government directs the States to regulate, it may be state officials who will bear the brunt of public
disapproval, while the federal officials who devised the regulatory program may remain insulated from the
electoral ramifications of their decision. Accountability is thus diminished when, due to federal coercion,
elected state officials cannot regulate in accordance with the views of the local electorate in matters not
pre—empted by federal regulation.

1d. at 2424 (citing Deborah Jones Merritt, The Guarantee Clause and State Autonomy: Federalism for a Third
Century, 88 Colum. L. Rev. 61-62 (1988): D. Bruce La Pierre, Political Accountability in the National Political
Process—-The Alternative to Judicial Review of Federalism Issues, 80 Nw. U. L. Rev. 577, 639-665 (1985)); Federa

Energy Reqgulatory Comm'n v. Mississippi, 456 U.S. 742, 787 (1982) (O’Connor, J., concurring in part and dissentin

in part) (noting uncertainty in political accountability when congress compels state agencies to act).Back To Text

164 E g..New York v. United States. 112 S. Ct. 2408, 2424 (1992) (stating that accountability is lost when Congress
compels state government to make expenditure).Back To Text

16519, at 2431 (emphasis added): Lopez. 115 S. Ct. 1624, 1638 (Kennedy, J., concurring). Back To Text
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166 see The Federalist No. 46, at 294 (Clinton Rossiter ed. 1961) (declaring that People have ultimate authority). Bz
To Text

187) opez. 115 S. Ct. at 1638 (Kennedy, J., concurring).Back To Text

16814, (claiming that otherwise political responsibility would be illusory). As Professor Kaden put it:

[a]s Congress increasingly implements national policy by directing the governmental activity of the states, th
people in whom sovereignty ultimately resides are left without a clear sense of the persons they may call to
account-the national legislators who conceived and ordered a program, or the state officials charged with it:
implementation. And as the states find their resources and energies increasingly consumed in meeting
obligations imposed by the national government, they confront a system federalism more coopting than
cooperative, in which the basic values of pluralism, creativity, participation, and liberty are progressively
undermined.

Kaden, supra note 136, at 868.Back To Text

189 Thus, it begs the question to argue that the state taxing authority should be treated as any private creditor. The
state’s money is the public’s money.Back To Text
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