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BOOK REVIEW: WILL CREDITORS QUIT PLAYING BLIND MAN'S BLUFF NOW THAT THEY
HAVE THE ABILITY TO SEE THE LIGHT?

Richardo I. Kilpatrick & Kevin C. Calhoun reviewing

Winton E. Williams, The Games Creditors Play: Collecting from Overextended Consumers
(Carolina Academic Press 1998)

Winton E. Williams, a professor of law at the University of Florida with an extensive background in
debtor−creditor law, focuses on two major themes in the area of consumer collection practices in his book The
Games Creditors Play.1 The majority of the book focuses on the potential benefit that would accrue to
consumer creditors if they could understand the role consumer credit counselors play in reducing the
transaction costs associated with acquiring information about individual consumer debtors.2 Williams utilizes
data from the work of game theorists to suggest that, in certain instances, cooperation by a creditor with the
debtor and other creditors would benefit all creditors.3 This benefit depends upon the creditors achieving a
common understanding about their shared interests.4 The second theme developed in the book addresses the
desire of some entities to limit a consumer creditor's remedies against a defaulting debtor with appropriate
legislation.5 Considering the book in reverse order, the following theme arises: debtors need to be pressured
by creditors to face reality.6 Once debtors face this and understand they have the ability to avoid bankruptcy
they will propose a workout of their debts with a certified credit counselor. Creditors should cooperate with
the workout and cease employing pressure tactics because it will benefit them collectively.7

Williams' first focus is on the counterintuitive increase in coercive actions taken by consumer creditors in
situations where a workout, involving all of the debtor's creditors, would yield better results for all creditors as
a whole.8 The problem is that a consumer workout will yield a better result for all creditors only if every
creditor cooperates.9 However, as both Williams' data shows, and common sense suggests, if one creditor
refuses to cooperate in the workout and continues to apply coercive collection measures against the debtor, the
financial return to that creditor will exceed what would have been obtained through cooperation.10 Therefore,
according to Williams, it is in the interest of creditors to realize the potential overall gain they would receive
by cooperating in all cases where workouts are possible.11 The transaction costs associated with determining
what cases qualify for a workout historically have been so high that creditors simply relied on the proven
recovery method of increased coercive measures.12 Now, thanks to the availability of consumer credit
counseling, transaction costs for creditors have been reduced, creating an environment in which increased
creditor cooperation may be possible.13

The heroes of this book are the credit counseling agencies, particularly those affiliated with the National
Foundation for Consumer Credit ("NFCC"). These agencies have the ability to nurture goodwill among
creditors (through their affiliation with the NFCC) and narrow the information gap that Williams believes is
the key to understanding the unproductive application of coercive creditors' remedies.14

Williams goes to great lengths in making the case for cooperation among consumer creditors by citing game
theory data to support his argument.15 In particular, Williams analogizes the position of creditors in a
consumer case to that of the "Prisoner's Dilemma."16 In the Prisoner's Dilemma, two crime suspects are
caught by the police and placed in separate cells where they cannot communicate. There is not enough



evidence to bring anything but a relatively minor charge against either suspect. The prosecutor offers each
suspect freedom in exchange for testimony implicating the other suspect, but only as long as the implicated
accomplice does not in turn implicate the turncoat. The prosecutor separately tells the suspects that if they
maintain their silence and are implicated by their accomplice, they will receive the harshest possible sentence
(five years); if both suspects incriminate one another, each receives an intermediate sentence (two years); if
both suspects maintain their silence, each receives a light sentence (one year).17

The analogy between the classic Prisoner's Dilemma and the position of a creditor in a consumer case is as
follows: a creditor, in a case where a workout is possible, will receive the best outcome when all other
creditors are cooperating with the debtor and the creditor continues to use coercive collection methods.18 The
next best outcome occurs when the creditor agrees to cooperate with the other creditors.19 The worst outcome
occurs when the creditor agrees to cooperate but some other creditor(s) continues to use coercive collection
methods.20 Williams calls this model a "Creditor's Dilemma,"21 and he provides the reader with ample game
theory material to support his conclusions in a readable approach that will be familiar to anyone who has been
exposed to the writings of the Law and Economics Movement.22 However, as Williams indicates, there is
reason to suspect the validity of these behavioral conclusions drawn from extending the game theory to
consumer collection cases. This is due to the high transaction costs that impede cooperation by creditors in
bankruptcy. He states:

Judge Posner attributes high transaction costs to two primary factors: (1) a large number of
parties to the transaction and (2) the inability of the parties to the transaction to deal with
others, a condition economists term a bilateral monopoly. He observes that 'costs of
transacting are highest where elements of bilateral monopoly coincide with a large number of
parties to the transaction−a quite possible conjunction.' Both elements are normally present in
workouts.23

To Williams' credit, the book consistently indicates weaknesses that exist in the application of game theory to
the Creditor's Dilemma as it makes the case for creditor cooperation.24 Given the varying conditions of
distressed consumers, it may be a considerable period of time before the transaction cost barrier to consumer
creditor cooperation is overcome.25

Williams also focuses on the restrictions being advocated to limit a creditor's remedies against a defaulted
consumer.26 He analyzes the lost value premise that historically has been advocated as the reason for
curtailing creditors' remedies.27 As he states, "[s]imply put, the lost−value problem is that the injury to
debtors caused by the use of various creditors' remedies 'frequently seemed greater than the corresponding
benefits to creditors.'"28

The book discusses the assertions made by commentators on the lost value premise.29 In so doing, it visits the
reasoning behind the 1984 Federal Trade Commission ("FTC") ban on: 1) confessions of judgment;30 2)
waivers of exemptions;31 3) the taking of a blanket security interest in household goods when the credit did
not arise from the acquisition of goods in a credit sale or from proceeds of a loan that was used to acquire the
good;32 and 4) wage assignments.33 In addition, the book discusses proposed creditors' remedies that the FTC
considered but ultimately rejected including: 1) election of remedies (requiring creditors with security
interests in household goods to elect the remedy of a suit on their claims or the return of their collateral);34 2)
the valuation of collateral other than household goods at the retail price for purposes of calculating
deficiencies;35 and 3) the use of cross−collateral terms in credit−purchase contracts (giving a security interest
to a creditor in both prior and subsequent items purchased by a consumer from the creditor).36

In making the case for the retention of creditors' remedies that some deem excessive, Williams points to two
arguments.37 First, the utility of creditors' remedies should focus on the time at which parties enter into a
credit contract as opposed to the effect of the remedy when a debtor defaults on the contract.38 From
Williams viewpoint, the limitation of creditors' remedies is an overly paternalistic safeguard that restricts
credit to consumers who often need it.39 Second, the informational deficit is responsible for the
counterproductive use of creditors' remedies, which has been overcome through the increased role of



consumer counseling agencies.40 This situation should lead to increased creditor forbearance in applying
these remedies in potential workout cases (cases that do not justify the use of a remedy).41

This does not mean that Williams is opposed to any restriction on creditors' remedies. At the end of his book
he cites an Ohio statute that allows a debtor to avoid a wage garnishment by entering into an agreement with a
credit counseling service for "debt scheduling" as an example of a positive restriction on creditors' remedies.
42

This book provides a useful analysis of potential cooperation among creditors when informational transaction
costs are reduced. What remains to be seen is the extent to which credit counseling services work within the
model of the "Creditors Dilemma." If laws like the Ohio garnishment statute, which restrict creditors'
remedies, provide increased pre−bankruptcy shelters for debtors (which also delay a debtor's financial
wake−up call), we may soon see books entitled "The Games Debtors Play."
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