HARSH REALITIESAND SILVER LININGSFOR RETIREES
DANIEL KEATING'
INTRODUCTION

When contemplating the future of labor law throubhk lens of bankruptcy, |
cannot help but focus on the plight of the retir& anted, American workers today
have plenty of problems of their own: stagnant veaige much of the middle class,
increased outsourcing to cheaper foreign sourcéabof, and a mounting pressure
for greater productivity at any cost.

Yet | would contend that despite the myriad proldeamd stresses faced by
today's American workers, the typical retiree isumeven more vulnerable position.
There are several reasons why this is so. Festees lack the leverage that current
workers have, since all of the retirees' contritmasi to their employer occurred in
the past. At least if you are a current employe®rj can use the threat of not
working as a way to bargain for better terms ottrfoto maintain the level of
benefits that you already have. Retirees, by estitmust rely solely on promises
that were made to them at a time when they hadewerage of their labor to
protect their interests.

Second, many retirees are effectively prisonetb&if own detrimental reliance
on the promises of their employers. For thesereedi their decision about
precisely when they retired was a function of theious pension and health
insurance promises made to them. |If after thdirement begins, the retirees'
former employer reneges on these promises and makeement financially
untenable, it is not as if the retirees’ old jols till there waiting for them to fill.

Third, the overall aging of the American work foroeans that the ratio of
retirees to active workers just keeps getting high#s this ratio climbs, there are
relatively fewer active workers to create the grofiecessary in a firm to support
the firm's earlier commitments of pensions and cadienefits for an increasingly
large pool of retirees. The effects of this tremd only magnified further by the
general decline in union membership, thereby reduthe economic leverage of
organized labor in the negotiation process.

Finally, | see the position of retirees as uniqualinerable in the years to come
because they typically have no vote in labor camsrahat often adversely affect

" 1 would like to thank Dan Doyle, Jane Keating, hyloPucki, Lloyd Palans, Barry Schermer and Peter
Wiedenbeck for helpful comments on earlier drafttis paper.

! SeeUAW v. Gen. Motors Corp., 497 F.3d 615, 621 (6th. @007) (noting "growing ratio of retirees to
active employees (four to one at GM in 2006 and twone at Ford in 2005) . . . ."); Kimberly Blanton
Facing a Fund Gap—Lucent Seeking to Shift Part afiSg Health Costs of RetireeBOSTONGLOBE, Oct.

20, 2004, at C1 ("Lucent Technologies' populatibrretired workers has grown so large over the years
there are four retirees for every active employeét® payroll.");cf. Justin Fox,Good Riddance to Corp's
Pension: The Real Shame is that Workers Put Suith FaUnstable SystenCHi. SUN TIMES, Jan. 16, 2006
(noting that "[w]hen succeeding generations arg@drigand wealthier than the ones whose retireménis t
must help fund . . . [there] isn't much of a prebldut [this is] no longer the case at GM.").
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their interests. In recent years, the most prgs&gsue in many important labor
agreements has been how to control the legacy asstxiated with various retiree
benefits.

As | look to the future of labor law, | see troulole the horizon for retirees — or,
perhaps more accurately, | s@eretrouble for retirees, since the past decade or so
has not exactly been a bed of roses for retire¢sisncountry’? As my title would
suggest, | anticipate some hard times in the coméags for retirees. My predicted
"harsh realities" fall into three general categ®rie

First, | believe that the defined-benefit pensioisis is far from over, despite
the enactment by Congress in 2006 of the most snggension reform bill since
ERISA. Courts continue to allow pension plan terations, typically as part of a
business reorganization strategy, and the affestéickes are left to collect the
often-reduced pension benefits that the federaiparinsurance program provides.
As for the new pension reform bill, probably itsefhimpact will be to accelerate
the already growing trend of employers to move frdefined-benefit plans to
defined-contribution plans.

The second harsh reality for retirees of the fuigr¢hat the status of retiree
medical benefits is shakier than ever these ddysspite a special section of the
Bankruptcy Code intended to help protect those fitsffe and despite an
amendment to that Bankruptcy Code section as pahec2005 bankruptcy reform
bill,* retirees continue to lose promised medical benéfitany chapter 11 cases.
Indeed, some large companies today have been ableegotiate significant
reductions in retiree medical benefits withoutnfiji bankruptcy at afl. What was
once an open-ended promise by the employer to geovealth benefits for life is
now being transformed in many instances to a sgpat by the employer to a
trust fund which retirees must rely on to fund thegalth benefits. In short, the risk
of future health-care cost increases is beingeghifitom the employer to its retirees.

The third harsh reality | see for retirees is thatthe overall labor pie gets
smaller, retirees can no longer count on theirvactinion brethren to protect the

2 See generallpaniel KeatingWhy the Bankruptcy Reform Act Left Labor LegacytsCatbone 71 Mo.
L. Rev. 985 (2006) (describing difficulties faced by reéis during past several years);Marilyn Geewax,
Airline Pension Help in Bill; House, Senate CongnNegotiationsATLANTA J.-CONST., June 17, 2006, at
1F (observing trend of major airlines terminatipgetision plans while under the protection of bantayp
laws"); Blanton, supra note 1, at C1 ("Corporations nationwide are trimgmior eliminating retiree
benefits.").

11 U.S.C. § 1114 (2006) (outlining special prdtext in chapter 11 cases for retiree medical be)efi

411 U.S.C. § 1114() (providing retiree medical &fits modified within 180 days before a compangsil
bankruptcy be reinstated unless the equities gliéavbr modification).

® SeeUnited Steelworkers of Am. v. Ormet Corpn (e Ormet), 355 B.R. 37, 39 (S.D. Ohio 2006)
(allowing retiree medical benefits to be modifieaspconfirmation); Pension Guar. Benefit Corp. &ldén
Prods., Inc. I re Falcon Prods., Inc.), 497 F.3d 838, 842—-43 (8th ZNO6) (affirming bankruptcy court's
approval of chapter 11 debtor's proposed terminatib pension plans); Blantorsupra note 1, at C1
(observing that "[alfter declaring bankruptcy, Bettem Steel ended retiree health benefits altogéthe

® See, e.g.UAW v. Gen. Motors Corp., 497 F.3d 615, 636—3Th (6ir. 2007) (upholding retiree medical
benefits reduction outside of bankruptcy); Maureldoy Techs., Inc. 212 F.3d 907, 919 (6th Cir. 2000)
(approving modification of retiree medical bengfits
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retirees' interest. This is not to suggest thabrmurworkers have completely
abandoned the concerns of those who came befone. tHeather, | believe that
there will simply be more cases in which retireedl e disappointed at the
representation given to them by the active uniomkexs. In a number of recent
cases, groups of retirees have either sued orlan@ipg to sue their union for its
failure to adequately represent their interésts.

In the face of all these harsh realities, is ttamg hope for good news regarding
the plight of the retiree in the future? | beligbat there are indeed some silver
linings for future retirees in this fast-approachinew world of labor. For one
thing, most retirees in the future will not needrédy on the solvency of their
former employer in order for their retirement press to be kept. Instead, the
retirees will be able to look to separate fundd thiél not be available to other
creditors of their employer, such as 401(k) plaos pensions and Voluntary
Employee Benefit Associations (VEBAS) for medicainkfits. Furthermore, as a
result of the separate-fund nature of future retibenefits, retirees will be able to
plan for their retirements with a lot more certgiabout exactly what will be there
for them when they stop working. For the retirédeh® future, the promises of
retirement benefits won't be nearly as grandiosii&g once were, but neither will
there be as many sad tales of bait-and-switch @atso common for today's
retirees.

The balance of this essay proceeds in four p&st | considers the continuing
pension crisis and summarizes the impact of thesiBerProtection Act of 2006.
Part Il discusses the ways in which retiree hebbhefits remain susceptible to
reduction or termination. Part Il explores thergasing instances of conflicts
between retirees and the unions who represent theamt 1V concludes with some
thoughts on the potential positive effects of thé&tsunder way in the realm of
retirement benefits.

I. THE FUTURE OFPENSIONS

It has been clear for a fairly long time now thafided-benefit pension plans
are on their way out, and that eventually definedtcbution plans will be the only
private employer-sponsored pension plans that werkan look to in order to
supplement their social security chetkét some level this is bad news for

” See, e.g.Nelson v. Stewart, 422 F.3d 463, 465, 474—75 Cith2005) (upholding retirees' right to sue
union for state-law causes of action following ursoagreement with chapter 11 debtor to reduceeeeti
medical benefits); Mansfield v. Air Line Pilots Assht'l, No. 06 C 6869, 2007 U.S. Dist. LEXIS 73585
*11-12 (N.D. Ill. Oct. 1, 2007) (denying union's tiom to exclude retirees from class as those eirgere
presumably owed a duty of representation); BakeéBd:. of Educ., 770 N.Y.S.2d 782, 785-86 (N.Y. App.
Div. 2004) (stating that while unions do not geligrdave a duty to represent former members, the
defendant union "had a continuing duty to repref@aintiff retirees] in negotiations . . . .").

8 Christopher E. Condelucthe New Single-Employer Defined Benefit Plan FupdRules: What's in
Store for Defined Benefit Plan Sponsors and Pauéinis? 48 TAX MGM'T MEMORANDUM 59, 59 (2007)
(noting that from 1974 until today, percentage w¥gte-sector employees covered by defined-bepkfits
has decreased from 44% to 17%); C. Scott Pfjay it Please the Court": If | had Been at Oralghment
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workers, since the beauty of the defined-benefinpis that in theory it gives
retirees more certainty and security about thdirerment income than the defined-
contribution alternativé. It also puts the risk of figuring out how to furide
retiree's pension at predetermined levels squarelithe shoulders of the employer.
The defined-contribution plan, by contrast, puts tisk of generating an adequate
annual return with the employee, not the employEne defined-contribution plan
is not a promise, but a pot of money, and it isauthe employee to manage that pot
of money upon retirement in a way that ensuresceifit annual income for lif&

Despite the clear trend away from defined-benefitgion plans, those plans are
still very much a part of our current labor langsea We are now in the midst of a
painful transition period, and the legacy of defisfienefit pension promises
continues to haunt some of this nation's largehistries, such as steel, coal, airline
and automobile manufacturing. A number of companfat have traditionally
offered such plans are freezing benefit levels sutstituting defined-contribution
plan features for what would otherwise have beamesmses in promised benefit
levels under the old-style plafis.

Courts, for their part, have not hesitated to allphan terminations in cases

in Rousey v. Jacoway Part 24 AM. BANKR. INST. J. 18, 18 (March 2005) ("Defined-benefit plans & t
traditional sort of pension plans, but defined-cwtion plans (frequently profit-sharing plans)vha
become more common . . . ."); Robert M. Sa@emplementary and Alternative Medicine: Foundatjons
Ethics, and Law31 J.L.MED. & ETHICS 183, 187 (2003) ("Funding of employees' healthuiasce by
employers is shifting from defined benefits to defi contributions.").

® SeeMichael J. BordenPSLRA, SLUSA, and Variable Annuities: Overlooket Siffects of a Potent
Legislative Medicine55 MERCERL. REV. 681, 709 (2004) (pointing out that "[iJn a defiheenefit plan, the
employee is assured of a certain benefit uponeraént,” whereas same is not true of defined carttdb
plans); Daniel KeatingChapter 11's New Ten-Ton Monster: The PBGC and iBaidy, 77 MINN. L. REV.
803, 805-06 (1993) (describing differences betwdsdimed benefit and defined contribution pensicamp);
Pryor, supra note 8, at 18 (noting "[p]ension plans come in thasic types: defined-benefit plans and
defined-contribution (also known as individual aaet) plans" and describing their differences).

1 Borden,supranote 9, at 709.

The alternative to a defined benefit plan is a radi contribution pension plan, in
which the employer contributes to the employeet®ait via a payroll deduction. The
employer maintains control of the aggregated fumdsested by all of its plan
participants but must provide a range of investnogtibns for each employee . . .. The
employer administers the account, but the emplayess it and carries it with him as
he moves from job to job or stops working. Ultimpatehe employee must be
responsible for making decisions about how to ihvése funds in a defined
contribution plan, and employees often do so oir ien without the guidance of a
plan administrator.

Id.

1 Condeluci,supranote 8, at 59 (noting survey of chief investmefiicers which indicated plans by
companies to freeze some or all benefits undenédéfbenefit plans and to start defined-contribufitans
in place of those foregone benefit increas&&e generallyBorden,supranote 9, at 710, 713 (outlining
factors that have "contributed to the shift awaynfrdefined benefit to defined contribution plan#t)len
Michel & Israel ShakedFiduciary Responsibility in the Case of Defined Cibution Plans 23 Aw.
BANKR. INST. J. 46, 46 (December 2005) ("Firms have been intrglgsswitching their retirement plans
offered to employees from defined benefit plandefined contribution plans.”).
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where the court believes that termination of thanpis necessary to allow the
debtor-company to reorganize successfully. Inciepter 11 case df re Kaiser
Aluminum Corp™ the debtor sought to terminate all six of its pemglans under
ERISA's reorganization test.That test requires a debtor to show that withbet t
requested plan termination, the company could emtganize?

The PBGC argued that the appropriate question whsvhether the debtor
could continue to fund all six of its plans andl s&organize; rather, the PBGC
contended that ERISA required a plan-by-plan apgrda termination instead of
necessarily considering all of the plans in theraggte’> The Third Circuit
disagreed with the PBGC, and said that the plaptag-approach that the federal
pension insurance agency advocated would be uniierkaThe court noted that
ERISA provides no guidance whatsoever on how atomauld apply such a test,
including, for example, in what order the plans Woneed to be terminatéd.

The Third Circuit also said that the PBGC's sugggtsipproach would be unfair
to workers. The court pointed out that the PBGpgroach could mean that some
workers in the same union would get full pensiomdfi,s while others in their
union would get the reduced PBGC-guaranteed ber@fih a case heard shortly
after Kaiser, the Eighth Circuit agreed with the Third Circaib this issue and
affirmed the decision of the Bankruptcy Court fbe tEastern District of Missouri
that allowed plan termination using an aggregate'te

Probably the most noteworthy plan termination otrer last couple of years
was allowed by the bankruptcy court for the Nonth&istrict of lllinois in the
United Airlinescasé’, where the debtor-airline was able to dump a edfibenefit
plan onto the PBGC that was underfunded by $6l®hif* The bankruptcy judge
in theUnited case certainly understood the magnitude of whatdeallowing, but
as he noted, the very nature of bankruptcy is dftgoresent a series of unattractive

12 456 F.3d 328 (3d Cir. 2006).

*1d. at 330.

1 See29 U.S.C. § 1341(c)(2)(B)(ii) (2006) ("The requirents of this clause are met by a person if— . . .
(IV) the bankruptcy court . . . determines thatiess the plan is terminated, such person will bebien. . .
to continue in business outside the chapter 1lgegnzation process"Kaiser Aluminum Corp 456 F.3d at
335 ("The reorganization test is satisfied wheraakbuptcy court determines that a plan sponsor lvell
unable to continue business outside of Chapterutiless theplan is terminated.™) (citation omitted)
(emphasis in original); Pension Guar. Benefit CarpFalcon Prods., Inclr( re Falcon Prods., Inc.), 354
B.R. 889, 893 (E.D. Mo. 2006xff'd, 497 F.3d 838 (8th Cir. 2006) (describing reorgatibn test by
quoting language of § 1341(c)(2)(B)(ii)(1V)).

% n re Kaiser Aluminum Corp456 F.3d at 332—33.

°1d. at 337.

7 d.

81d. at 341.

19 Sedn re Falcon Prods., 497 F.3d at 841-42.

2 |n re U.A.L. Corp., No. 02 B 48191, 2005 WL 2840266, & (Bankr. N.D. Ill. Oct. 25, 2005)
(terminating Pilot Plan pursuant to motion by PBB&sed on "unreasonable increase in the liability of
[PBGC's] fund" if plan continued).

2 Mary Wisniewski,Judge Allows United to Drop Pension Plan; Calls'lieast Bad of a Number of
Unfortunate Choices"CHI. SUN-TIMES, May 11, 2005 at 77 (stating Pension Benefit Gogr&orp. is
taking over $6.6 billion in funding for United waets' pension plans).



442 ABI LAW REVIEW [Vol. 15: 437

alternatives: "Bankruptcy generally involves chogsthe least bad of a number of
unfortunate choices. The least bad choice keepsaitline functioning, keeps

people employed, and is an alternative to the wareice, which is a shutdown of
the company®

One might think that in a world with federal pemsiosurance, retirees would
be more or less indifferent to terminations of defi-benefit plans. After all, that's
what the insurance is there for, right? Unfortehat the reality of pension-
insurance is more nuanced and ultimately a lot maodest than the ideal. There
are a number of exceptions to the PBGC's insuraagerage, including an overall
monthly cap on payments, as well as a failure teecaertain kinds of pension
benefits, such as early-retirement incentf’ds. any event, the bitterness expressed
by the United retirees in the wake of the coudtsnination ruling in that case left
little doubt that the affected retirees had becavedi aware of the many holes in
the PBGC's insurance coverdge.

The Pension Protection Act of 2606PPA) tried to effect a number of changes
to shore up the nation's pension system, and oiits afain goals was to improve
the solvency of both the PBGC and the many deflmeefit plans that this federal
corporation insure®. There are a whole host of problems with the PP#d h
outline some of them below. In fairness to theftdra of the PPA, | do want to
emphasize at the outset that they were truly fagéd an impossible task. By the
time of this legislation, the damage to the natiateéfined-benefit pension system
had already been done by decades of statutory tdepland shoddy enforcement
that had left many plans significantly, yet legaliyderfunded.

Certainly the greatest tension faced by the PPAtatgawas this: On the one
hand, pension laws needed to get tougher on emplogding rules and needed to
insist that plan underfunding no longer be toletat®©n the other hand, if the new
law got too tough too quickly, the net result wousiimply be additional
terminations of pension plans that were alreadyfwllyeunderfunded. When you

2|,

% geeKeating,supranote 2, at 989—90 (noting limits of PBGC coverage)

% SeeU.A.L. Corp, 2005 WL 2840266, at *1 (terminating Pilot Plarrsuant to motion by PBGC based
on "unreasonable increase in the liability of [PB§Gund" if plan continued); Michelle Maynardhe
Basics: If an Airline Fails, Who Would CareR.Y. TIMES, May 15, 2005, at 42 (stating workers suffer from
United Airlines failure); Wisniewskisupra note 21, at 77 (describing a flight attendant wath years'
experience who bemoaned PBGC takeover of pensimhslaimed she will lose almost half her pension
benefits as result of takeover).

% pub. L. No. 109-280, 120 Stat. 780 (2006) (dentatisty how scattered sections of 26 U.S.C. and 29
U.S.C. were amended and later codified).

% SeeAdam E. CearleyThe PBGC: Why the Retiree's Traditional Life RafSinking and How to Bail It
Out, 23EMORY BANKR. DEV. J. 181, 187 (2006) (stating Pension ProtectionoA@006 addressed problem
of underfunded pension plans in large corporatio@shdelucisupranote 8 (noting enactment of PPA was
motivated by concerns that plan underfunding asdltieég plan terminations were pushing PBGC to lorin
of insolvency); AGUIDE TO UNDERSTANDING THE PENSION BENEFIT GUARANTY CORPORATION CONG.
BUDGET OFFICE, at 1 (2005), available at http:// www.cbo.gov/ftpdocs/66xx/doc6657/09-23-
GuideToPBGC.pdf ("The recent spate of corporat&hagpicies has caused workers to shoulder manyeof th
burdens of corporate mismanagement [and] ineffecgiovernment regulation . . . one of the few silver
linings for workers . . . [is] the Pension Ben&itaranty Corporation.”).
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inherit a system that already includes a numbemalerfunded plans, you discover
that the plans which are most underfunded are thpeasored by companies that
are least in a position to rectify that. Typicaliyis the plan sponsor's poor cash
flow that caused the plan to become so underfuirdéue first place.

There is no question that the PBGC's overall defitroughly $23 billion was
a major impetus for the passage of the PPA, amefttre a chief focus of the bill
was how to strengthen what had obviously been éatiffe pension-funding rules.
Nevertheless, many members of the business comynueoinplained that the
defined-benefit plan underfunding problems werdlpatue to a statutory discount
rate for valuing plan liabilities that was artifaly low. This, they said, created a
future-liability figure for the plans that was &idially high, thereby overstating the
extent of plan underfunding in many ca$es.

Another complaint from the business community abibgt pre-PPA funding
rules was that the employer's contribution obligagi varied too much from year to
year based on swings in interest réfe&s a result, there were some years when the
employer would be required to contribute a lot leitt plans, and other years in
which the employer would not be allowed to contrébwat all to their plans.
Unfortunately, the PPA did not fix the contributieolatility problem, although it
does force certain underfunded plans to reducefitersnd benefit options for
participants’?

The gist of the new funding requirements underRP& is that an employer's
annual contribution to a defined-benefit pensioanpmust equal 100% of new
obligations for that yeaf. As for plan underfunding already in place from tpas
years, the PPA allows a seven-year amortizatioiroghén which the employer can
pay that back! The seven-year amortization period for past unaheting is a good
example of the delicate balancing act faced byRR& drafters. That period is
generally shorter than previous amortization pevifmt correcting underfunding,

% SeeNorman SteinFar-Reaching Changes are Bundled into the PensiaeRtion Acf 78 RRAC. TAX
STRATEGIES 281, 282 (2007) (describing problem of statutdsgcdunt rate).

% SeeDebra L. RaskinRecent Legislative Developments in Employment ira&6th Annual Institute on
Employment Law, at 65, 68-69 (Practicing Law Ingét Litig. & Admin. Prac. Course Handbook, PLI
ORDERNO. 11091,0ctober 2007) (discussing how Pension Protectionwas enacted to cure inadequacies
of pre-PPA funding rules)See generallyCearley,supra note 26, at 183-84 (discussing PBGC's overall
deficit).

% SeeHarold J. Ashnerlpdate on PBGC Legislative and Regulatory Actjviyyl-ABA COURSE OF
STuDY, at1759(March 2006)discussing how PPA amendments set out criteriarthest be met before an
underfunded plan could be voluntarily terminateé®iyskin,supranote 28, at 68—69 (stating PPA makes it
more difficult for employers to underfund plans)ei, supra note 27 (noting that net result of these
deficiencies in PPA may push more employers towlafthed-contribution plans).

% seePension Protection Act of 2006, Pub. L. No. 109;28112(a) (providing funding rules for single-
employer defined benefit pension plans); I.R.C. 12#)(2)(A) (2006) (providing text for liability fo
contribution section of I.R.C.); I.R.C. § 430(a)@) (2006) (requiring annual contributions to urfdeded
plans equal portion of liabilities attributabledorrent year).

% SeePension Protection Act of 2006 § 112(a) (providfugding rules for single-employer defined
benefit pension plans); I.R.C. § 430(c)(2) (2008ating seven-year amortization period); Nell Hessey,
Bankruptcy-Related Provisions of the Pension PtaiacAct of 2006 25 AM. BANKR. INST. J. 10, 64
(November 2006) (discussing seven-year amortizateiod).
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which could be as long as 30 ye#r&ut the PPA still allows the underfunding to
exist for seven years rather than requiring empkoye rectify it immediately.
Given that the underfunding in most cases took sy¢@araccumulate, it probably
would have been folly for Congress to think thathtswnderfunding could be
immediately corrected without precipitating a numbkcorporate bankruptcies and
plan terminations.

Perhaps the thorniest problem that the PPA hadde fvas the airline industry.
At the very same time that the PPA was being dilaftean attempt to stave off the
insolvency of the PBGC, airline executives wereblgihg Congress for relief from
their obligation to repay underfunding under exigtipension law. The PPA
compromise for airlines is that they are given ddittonal three years beyond the
standard seven years to amortize their past unmtiirfig>® Alternatively, the PPA
allows an airline to amortize a funding shortfalleo 17 years, but only if benefit
levels are frozen and certain benefits are eliremhaitogethet*

The PPA contains other provisions on funding thakenfor a paradoxical mix
of full-funding acceleration provisions on the drend, and full-funding waivers or
exceptions on the other hand. On the full-fundiitg, "at risk" plans (those funded
at a level of 80% or less) have a faster-than-nbstizedule of minimum required
contributions®® The hope is that the plan will thereby transitimut of its at-risk
position sooner than the typical amortization oarplfunding shortfalls would
dictate. On the waiver side, the IRS can stillngravaivers of the minimum
required funding contributions to companies thainea afford to pay therif.

Recognizing the reality that many of the new stridunding rules would drive
some employers away from defined-benefit plans, dredters of the PPA also
included provisions that would make it easier fonpéoyers to encourage their
workers to participate in defined-contribution @dhThe PPA preempts any state
law that would otherwise make illegal (under lopalyroll withholding laws, for
example) an automatic enroliment feature of an eywstsponsored 401(k) plah.
Thus, an employer could create a default rule ungddch an employee's pay is

%2 SeeHennesseysupranote 31 (discussing amortization perio@pmparel.R.C. § 412(b)(2)(B) (2006)
(requiring amortization periods of between five @tilyears under pre-PPA lawjth I.R.C. § 430(c)(2)
(stating seven-year amortization period).

zi SeePension Protection Act of 2006 § 402 (describimecil rules for airlines).

Id.

% seePension Protection Act of 2006 § 112(a) (descglior significantly underfunded plans).

% Seel.R.C. § 412(d)(1) (2006) (stating IRS waiver dares and requirements).

%7 SeePension Protection Act of 2006 § 902 (describipecial incentives for defined-contribution plans);
see alsoStephen F. BeforfThe Perfect Storm of Retirement Insecurity: Fixing Three-Legged Stool of
Social Security, Pensions, and Personal Sayi@dsMNN. L. REv. 938, 977-78 (2007) (noting Pension
Protection Act of 2006 removes potential obstadiesdefault enrollment of employees in defined
contribution plans); Susan J. Stable]t Time to Admit the Failure of an Employer-Ba$ension System?
11 LEwis & CLARK L. Rev. 305, 317-18 (2007) (noting study showing autoenatirollment increases
401(k) participation by new hires and Pension Ritaia Act of 2006 encourages adoption of automatic
enrollment of plan participants).

38 SeePension Protection Act of 2006 § 902(f)(1) ("Ndtvstanding any other provision of this section,
this title shall supersede any law of a State whichuld directly or indirectly prohibit or restriche
inclusion in any plan of an automatic contributammangement.”).
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automatically taken out and put into a 401(k) plembess and until the employee
specifically opts out of the plan.

From 1974 until today, the percentage of privateteseemployees covered by
defined-benefit pension plans has decreased frofo 46 17%*° Many
commentators believe that the PPA will simply aerse the trend away from
defined-benefit pension plafsin a survey of chief investment officers of marfy o
the nation's largest corporate pension plans, 68 that the PPA would cause
them to freeze some or all benefits under theiindefbenefit plan and to substitute
defined-contribution plans going forwatd.Some experts predict that the only
defined-benefit plans remaining over the next decail be public-sector defined-
benefit plang?

The shift from defined-benefit to defined-contriiput plans as the primary
source of a retiree's social security supplemesesaa host of concerns. As noted
above, the key difference between the two typegplahs is which party, the
employer or employee, bears the risk of ensurirgg there is enough money to
fund the retiree's living expenses for the durat@nretirement. Historically,
employees have not been known to participate fal§01(k) plans or to contribute
adequately to such plans even if they do partieifat

Employees are also not known to be the wisest tovesf the money that is in

39 Condeluci,supranote 8, at 59 (citing statistics on decline ofimled-benefit programs)See generally
Befort, supranote 37, at 948 (discussing decline in definecebiepension plans); Stabilsupranote 37, at
307-08 ("The number of defined benefit plans dedisubstantially between 1985 and 2004, from 114,00
in 1985 to 31,200 in 2004, and the number of emgisycovered by defined benefit plans fell from 30.1
million in 1980 to 22.2 million in 2000.").

0 See, e.g.Stein,supranote 27, at 290291 (calling new funding rulesattespiral for large defined
benefit plans")see alsdBefort, supranote 37, at 975-76 (expressing concern over Pef&iatection Act's
combination of more rigorous defined benefit funidiules along with loosened cash balance conversion
standards hastening demise of traditional defiretkfit plans); Condelucsupranote 8 at 59 (noting "shift
away from defined benefit plans").

41 Cearley,supranote 26, at 211 (“[The Pension Protection Act @& could have the consequence of
forcing companies to freeze their plans or to getad the defined benefit system altogether."); @snci,
supranote 8, at 68 (reporting results of survesge alsoBefort, supranote 37, at 976 (opining changes
made by Pension Protection Act will act as incesttifor still more employers to terminate or fredeéned
benefit plans).

2 SeeStein,supranote 22, at 291 (predicting that public-sector miedi-benefit programs will be last ones
to fall, but "fall they eventually will")see alscHenry H. DrummondsThe Aging of the Boomers and the
Coming Crisis in America's Changing Retirement &fdkr Care System41 LEwIS& CLARK L. REv. 267,
283 (2007) ("[Clertainly with the defined contribart/individual account model increasingly entrercthie
the private sector, support for the defined berstfitctural model in the public sector can alsekgected
to decline."); Karen Eilers Lahey & T. Leigh Anens®ublic Pension Liability: Why Reform Is Necessary
to Save the Retirement of State Employ2&sNOoTRE DAME J.L. ETHICS & PuB. PoL'y 307, 332 (2007)
(noting nine out of ten largest pension funds intéthStates are public pensions).

3 See Stabile, supra note 37, at 311 (stating upwards of one quarteeligfible employees do not
participate in 401(k) plan and "[m]ost workers wdmparticipate in 401(k) plans fail to contributeegh to
accumulate sufficient retirement savingssge alsoKaren C. Burke & Grayson M.P. McCouc8gpcial
Security Reform: Lessons from Private Pensi®@2sCRNELL L. REV. 297, 308 (2007) ("Given the option
to participate in a 401(k) plan, more than a quastell eligible employees do not do so at alld d&ss than
10% of participants contribute the maximum allovealslimount.").See generallyDorothy A. Brown,
Pensions and Risk Aversion: The Influence of Ratteicity and Class on Investor Behayidd LEWIS &
CLARK L. Rev. 385, 390 (2007) (describing empirical data on pasticipation rates).
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their accounts. Too many employees fail to divergieir holdings adequately,
oftentimes holding too much stock in their own eoyer®* Some employees are
too conservative in their investment strategy, eislg considering that the money
is going to be in the account for a long periodtinfe* In short, the benefit of
employee autonomy with defined-contribution plaren calso be the biggest
drawback of that type of pension.

Il. RETIREEMEDICAL BENEFITS SHAKIER THAN EVER

As poorly designed as the defined-benefit pensimsurance program has
proven to be, it nevertheless sparkles in comparisathe protections available to
retirees for their employer-promised medical bdarefiThe only vesting rules that
exist with retiree medical benefits are the comrtam-+ules of vesting, which are
subject to a lot of uncertainty and are sometimimation of the jurisdiction where
the promises were mad®But even if you can get beyond the vesting hurttle,
central problem with retiree medical benefits iattthe employer has no obligation
to pre-fund them. Ultimately, then, because thikgabon is not funded until it
comes due, the promise ends up being only as sa®tige company that makes it.

Until the Financial Accounting Standards Board (BASightened up its
accounting rules with respect to retiree medicalelies several years ago, things
were even worse. Companies could make grandiaseiges about retiree medical
benefits and take steps to cause them to vest wtifhatting a penny aside for the
future liability and without needing to reveal thHatlden but real liability on its
balance sheet. The lack of a pre-funding requirgnséll has not changed, but
thanks to FASB amendments, at least businessesmustvshow these liabilities on
their books®’

44 SeeBrown, supranote 43, at 392 (noting lower-income employeesparéicularly likely to over-invest
in employer stock)see alsoBurke, supra note 43, at 308 (stating many employees make epssivith
401(k) plans including investing substantial portiaf accounts in employer stock when allowed tcsdp
Stabile,supranote 37, at 319 (stating many 401(k) plan pariotp continue to remain heavily invested in
employer stock).

® SeeBrown, supranote 43, at 392 (describing how employees "oveeshin conservative fixed-income
options");see alsdBurke,supranote 43, at 308 ("Many employees are prone toiamartd procrastination;
to avoid the laborious process of comparing alt&reaptions and making affirmative choices, thegmy
follow default rules."); Stabilesupranote 37, at 315 (noting women especially tencht@st assets more
conservatively leading to lower plan accumulations)

46 SeeKeating, supra note 2, at 987-88 ("While ERISA's disclosure psiis apply to retiree health
benefits, its mandatory vesting and pre-fundingunegnents do not."); Helen M. Kemghe Employer
Giveth and Taketh Awayd4 THE BRIEF 16, 18 (American Bar Association, Tort Trial & Ins. Prai
Section, Spring 2005) (stating retiree health iasoe benefit plans are not subject to mandator§inges
under ERISA and generally are not vestesge alsddouglas Sondgerotlijigh Hopes: Why Courts Should
Fulfill Expectations of Lifetime Retiree Health Béts in Ambiguous Collective Bargaining Agreemefgs
B.C. L. Rev. 1215, 1228 (2001) ("ERISA, however, neither maesiahat welfare benefits vest, nor
expressly prohibits the vesting of welfare bendditauthorizes unilateral termination of welfareéfits.").

” SeeLen BoselovicAccounting Rule Shift on Pensions Could Accelerhtge RevisionsPTTSBURGH
POST-GAZETTE, Apr. 23, 2006, at D1 (reporting planned FASB tatians would require companies to
reflect funded status of pension plans on balaheets); Adam GelleNew Accounting Rules Could Retire
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Just like with defined-benefit pension plans, thebfem with retiree medical
benefits in our transitional period we face todsynot so much that employers are
promising more of them. Rather, it's that empleyeave realized that there is no
feasible way to honor the promises that they madegestime ago. Having accepted
that reality, employers then must face the chaleafyhow to give their retirees
some type of coverage in this arena that still &asathe employer to survive as an
ongoing entity.

Section 1114 of the Bankruptcy Code, which is ndew 20 years old, was
better than nothing at helping retirees protectrtbenefits, but not a whole lot
better’® Most fundamentally, section 1114 is flawed in titaoes nothing to
address the lack of a pre-funding requirement. eithat it is part of the
Bankruptcy Code, section 1114 is really not suliecdaddress the nonbankruptcy
problem of a failure to require pre-funding.

Congress made one small change to try to strengbieeprotections of section
1114 of the Bankruptcy Code as part of the receetigicted bankruptcy reform
bill.*® Newly enacted section 1114(l) says that if a debsmses a pre-bankruptcy
modification of retiree benefits within 180 daysfdre filing bankruptcy and at a
time when the debtor is insolvent, the court shalhstate those benefits at their
pre-modification level "unless the court finds tttad balance of the equities clearly
favors such modificatior’® The aim here was to make sure that a company which
knew that it was headed for chapter 11 could nmouaivents the retiree protections
of section 1114 simply by effecting the reductionbienefits immediately prior to
filing its bankruptcy’* Of course, this new provision would do nothinghelp
retirees post-confirmation in a case where theimalgretiree benefit promise
included a right by the employer to terminate tbaddits at any time.

Congress' basic message in section 1114 is thgtamwes in chapter 11 should
continue to give retirees as much of their promibedlth benefits as is possible
while still reorganizing the companyBut therein lies the rub. When retirement

Pensions ST. Louls PoOST-DISPATCH, Jan. 17, 2006, at B1 (describing impact of chamyeFASB
standards); Ellen Simoension Crisis Is Double Trouble: Besides UnderfugdFirms Face Specter of
Accounting ChangesCHARLOTTE OBSERVER Jan. 7, 2006, at 1D (observing FASB will requicenpanies
to add net pension and retiree health care co$tslémce sheets).

*Seell U.S.C. § 1114 (2006); Steven L. Willbowprkers in Troubled Firms: When Are (Should) They
Be Protected?7 U.PA. J.LAB. & EmMP. L. 35, 52 (2004) ("Section 1114 provides speciaightened
protections for the health insurance benefits tifees.").

% SeeKeating, supranote 2, at 991 (observing under new section 111t(lirt shall reinstate retiree
benefits if modified prior to petition while compawas insolvent).

011 U.S.C. § 1114().

51 SeeKeating, supranote 2, at 991 ("Presumably, this new provision waserted in anticipation of a
contingency in which a corporate employer contetmgiabankruptcy modifies retiree benefits on therev
of bankruptcy to avoid the special protections gitethose benefits after the employer files Chapie").

52 See1l U.S.C. § 1114(l); Richard Levin & Alesia Ranfdgrinelli, The Creeping Repeal of Chapter
11: The Significant Business Provisions of the Bapiicy Abuse Prevention and Consumer Protection Act
of 2005 79 AM. BANKR. L.J. 603, 611 (2005) ("Thus, in addition to pdialty increasing a debtor's retiree
benefit burden by authorizing the rescission offlawnodifications made within 180 days of the petit
date, BAPCPA could well be found to abrogate a aein-possession's right to reduce such benefits
postpetition based upon a unilateral modificatimuse.").
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health-benefit obligations run in the millions oree billions of dollars, how is a
struggling company supposed to devise a plan ofgesdzation that gets the
support of other creditors while still paying angrsficant portion of its retiree
medical benefits?

Not surprisingly, then, despite the existence atiea 1114 of the Bankruptcy
Code, retirees have continued to see their mediemlefits reduced or lost
altogether during the last several years. Betwk#98 and 2003, about 250,000
union steelworker retirees lost their medical bi#seflue to steel industry
bankruptcies® Those retirees either had to buy replacement rabdmverage on
the open market, or to pay for their retiree mddiemefits under COBRA if their
company was still in operation. Many of thesereets have struggled to buy health
benefits on the open market because of pre-existmglitions that might not even
be covered if they had to buy their own policies.

In the Delta Airlines bankruptcy, Delta and itsinets reached an agreement
during the airline's chapter 11 case in which Dedtirees would for the first time
have to pay some portion of their retiree mediealdiits>* Even municipal retirees
may soon see their health benefits reduced. Ativelg new Governmental
Accounting Standards Board Statement, No. 45, regutities, counties, public
utilities, school districts, and public collegesddamiversities to disclose the extent
of the their retiree medical benefit obligationsThese newly disclosed liabilities
could have the effect of hurting these public emele' bond ratings and thereby
making it more expensive for them to borrow. Tlmaturn, might cause the public
employers to think long and hard before offeringenhancing such benefits in the
future.

Probably one of the ugliest and most high-proféeses in the last few years

53 SeePamela A. MacLearPromises To Retirees Depend on What 'Lifetime" [gJeeE CONN. L. TRIB.,
Aug. 2007, at S10 (quoting steelworker union officstating 250,000 retirees and spouses lost hsnefi
during chapter 11 bankruptcies); Kimberly Peterddmions resisting Dana's cuts; Retiree health besgfi
worker wages in judge's handBHE FORT WAYNE J. GAZETTE, Apr. 30, 2007, at 1C (citing statistics on lost
retiree benefits)See generallfPeter KrouseBearing the Burden of Yesterday's Promises Leganststof
Pensions, Health Care Leave LTV in a Bi@IEVELAND PLAIN DEALER, Sept. 9, 2001, at G1 (discussing
history of large integrated mills creating legadyatirees for steel mills).

% SeeHarry R. WeberDelta, Retirees Reach a De&lINCINNATI POST, Oct. 6, 2006, at A17 (reporting
conclusion of deal to change medical benefits feftddemployees and retiree§)elta Reaches Deal on
Retiree Health-Care BenefjtsCFO.com, October 6, 2006, http://www.cfo.com/aeticim/8017758
(describing Delta's modification of retiree medibehefits, which will save Delta $50 million annlysl see
also Corey DadeBuckle Up Possible Turbulenc€NCINNATI PosT, Oct. 10, 2007, at A (mentioning
retiring Delta chief executive negotiated reductionhealth benefits with employees to cut costsrgur
bankruptcy).

%5 SeeDean GlosterSeasons of ChangAMERICAN CITY & COUNTY, Nov. 1, 2006, at 2B (noting effects
of new municipal accounting standards); Ronald Kear& Mark Casciari,Governmental Accounting
Standards Board (GASB) Statement No. 45 Makes dPEbtiployers Revisit Retiree Health Insurangé
URB. LAW. 427, 429-30 (2005) (outlining requirements of ®AStatement No. 45); Bruce Murphy,
Devastating Health Costs Loom for Milwauk&&LWAUKEE J. SENTINEL, Nov. 18, 2003 ("By 2007, the
Governmental Accounting Standards Board, whicheissguidelines for state and local governments, is
expected to begin requiring governments to acctaurrthe expense of retiree health insurance justdees
for pensions.").
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involving the loss of retiree benefits was the caselving Horizon Natural

Resources Compan§.What made theHorizon case so noteworthy is that it
demonstrated that even in the absence of a pietdmeid@ation of a company's
assets, retirees could nevertheless lose all df firemised and vested retiree
benefits>’

In Horizon, the ten debtors in bankruptcy, all unionized co@hpanies, had
successorship clauses in their collective barggiragreement® Under these
clauses, the debtors were not supposed to setl dipeiration without getting the
new owners to agree to assume the old employelitgatibns under the collective
bargaining agreement.The idea here was that all of the various oblayatito
current union workers and retirees would have tm'with the company,” as it
were. About 800 of the 2,500 total debtor emplsy&ere union-represent&d.

The debtors filed chapter 11 with the thought adrganizing, but ultimately
they reached a point where they decided to simiplyidate most of their asséts.
The debtors filed two chapter 11 plans that pradifler the sale of the debtor's
assets, with the buyers of the assets assumingatibins to reclaim the mine sit&s.
The proceeds of these proposed sales of the debrssts would pay off post-
petition lenders, secured creditors, administrattl@ims and other unsecured
creditors®®

The plans sought to conduct the sale as a sectiBrs8le, free and clear of all
liens, claims, encumbrances and other interestdding the successor liability
clauses under the collective bargaining agreenfénithe debtors had earlier

%% In re Horizon Natural Resources Co., 316 B.R. 268 (BaBkD. Ky. 2004).SeeJames DaoMiners'
Benefits Vanish With Bankruptcy Rulimg.Y. TIMES, Oct. 24, 2004, at N20 (recognizing termination of
collective bargaining agreement caused nearly 3@ workers and their dependents to lose health
insurance).

" Horizon 316 B.R. at 282 (holding "absent the rejectiorcollective bargaining agreements and the
proposed modifications of the retiree benefits, vewsion of these cases to chapter 7 and piecemeal
liquidation would ensue.")seeEmployee Distress—What About My Retiremefhi?h Annual Southeast
Bankruptcy Workshop, American Bankruptcy Instit@delly 26-29, 2006)available atWestlaw 060726
ABI-CLE 163 (observing that if a company is fordediquidate under chapter 7, as opposed to rei@gan
under chapter 11, debtors’ retirees could suftetuced retirement income'f. In re Sai Holdings Ltd., No.
06-33227, 2007 WL 927936, at *1,*4 (Bankr. N.D. ®hMarch 26, 2007) (stating section 1114 of
Bankruptcy Code applies to chapter 11 liquidatitang, but denying debtors' request for order aizimay
termination of retiree benefits).

8 Horizon, 316 B.R. at 271.

% |d. ("Each of the collective bargaining agreementduiies a 'successorship clause,” whereby the
employer agreed not to sell its operation withobtaming the agreement of the purchaser to asshme t
employer's obligations under the agreemenSge generallyin re Chateaugay, 155 B.R. 636, 654-55
(Bankr. S.D.N.Y. 1993) (noting union's successqrsii@use required partial purchaser of debtor'snkas
to assume all of the obligations of collective kzngng agreement to both current and former emgs)ye
John D. Ayer et al.The Intersection of Chapter 11 and Labor .26 AM. BANKR. INST. J. 22, 56 (May
2007) (defining successorship clauses).

zfl’ Horizon 316 B.R. at 271.

4.
63|

5 d. at 278 n.7seell U.S.C. § 363(f)(5) (2006) (stating trustee real} property free and clear of any
vested or contingent right only if "such entity e compelled, in a legal or equitable proceeding



450 ABI LAW REVIEW [Vol. 15: 437

attempted to negotiate with the unions to modifye tbollective bargaining
agreements and the retiree medical benefits witiise agreements, but the unions
insisted that the successorship clauses in theatnlé bargaining agreements could
not even be on the table for negotiation.

The debtors' experts testified that they triedheéifitly to market their businesses
with the successorship clauses in place, but thabnme wanted to buy the assets
with the union and retiree obligations still attadhto thenf® There was also
evidence that without the section 363 nature ofsthle, the assets would not even
generate enough proceeds to pay off post-petitemddrs and administrative
priority claims®’ Some potential buyers specifically pointed to l#gacy costs and
the successorship clauses as deal-breakers forthem

In holding for the debtors and allowing the salg¢oforward free and clear of
the retiree benefit obligations, tiorizon court pointed to a similar case where a
court also allowed a section 363 s&lén the analogous case, the debtor's assets
were worth about $1.9 million free and clear obiligies, but the debtor's accrued
Coal Act obligations were valued at about $7 milli® The court in that case found
that absent a section 363 "free and clear" ordher,assets would have to be sold
piecemeal for fewer dollars than could be realidetthey could be sold as a unit
without the Coal Act obligation§.

Turning to the case at bar, the courtiarizon noted, "It is in the best interests
of the Coal Act Plan and Fund and their benefiemmnd creditors generally that
the debtors' assets be sold for the best possildle, mot on a piecemeal basis. If
the modification of the Coal Act retiree benefissriecessary to accomplish that
goal and the other requirements of 1114 are sadisfmodification must be
permitted.”?

Horizon is not the only recent case to take an expandew of a chapter 11
company's ability to modify its retiree benefittn the case ofn re Ormef’® the
court allowed a modification of retiree medical b&ts to take place under section

accept a money satisfaction of such interestf);In re Netfax, Inc., 335 B.R. 85, 87 (D.Md. 2005)
(affirming bankruptcy court's order authorizing @tex 7 Trustee to sell intellectual property freel &lear
of all liens, claims, and encumbrances pursuabitt).S.C. § 363(f)(3)).

® Horizon 316 B.R. at 272.

% |d. at 274.

67| .

&g,

%91d. at 279 (citing United Mine Workers of Am. 1992 Bé&nPlan v. Leckie Smokeless Coal Ctn (e
Leckie Smokeless Coal Co.), 99 F.3d 573 (4th Gi86)).

0 United Mine Workers of Am. 1992 Benefit Plan v. kitSmokeless Coal Cdn(re Leckie Smokeless
Coal Co.), 99 F.3d 573, 586 (4th Cir. 1996) ("[TBankruptcy Court found that $1.9 million represzht.
fair and reasonable price for the debtors' asfetsgebtors' accrued Coal Act obligations, thowgghnd at
about $7 million.").

™ 1d. at 586-87 ("If a free and clear order could notdseied, the assets would almost inevitably have to
be sold piecemeal, thereby generating fewer furittswhich to satisfy the claims of the Fund, tharRland
the debtors' other creditors.").

Horizon, 316 B.R. at 279.

3355 B.R. 37 (D. Ohio 2006).
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1114 even after the debtor's chapter 11 plan hed benfirmed?

A month and a half after confirmation, the debt@dm a section 1114 proposal
to the United Steelworkers union, offering to ceeatretiree medical benefits trust
that would save the company $5 million per y&aFhe two sides negotiated but
could not agree, so the bankruptcy court grantesl diebtor's section 1114
modification proposal three months following thamps confirmatiod® The union
appealed to the district court after the bankruptmurt allowed the post-
confirmation modifications of retiree benefit oldtipns’’ The union argued that
section 1114 relief is simply not available postdianation® The district court
disagreed, holding that "[t]here is no temporalitétion stated in 1114 as to when
relief is available.™

" See Ormet355 B.R. at 43 ("Section 1114 authorizes a bastkgucourt to enter an order modifying
retiree benefits if certain procedural and substantonditions are satisfied."see alsoJ. Keith Bryan,
Expiration of Retiree Benefit Plans During Reorgaation: A Bitter Pill for Employee® BANKR. DEV. J.
539, 544-45 (1993) ("The purpose of section 1114 svoid unilateral changes in retiree benefinplay
companies undergoing reorganization.").

> Ormet 355 B.R. at 40 ("On January 28, 2005, the Debtuasle a § 1114 proposal to the USW. The
proposal called for the creation of a voluntary &mee beneficiary association that would be in ghaof
providing benefits to retirees."seeBrief of Appellee of Unsecured Creditors of Ormetrg, et al., in
Opposition to the Appellant United Steelworkerspagal from the Bankruptcy Court's Order Grantingi€tel
Under 11 U.S.C. § 1114(4n re Ormet, 355 B.R. 37 (D. Ohio 2006) (No. 2:05-cv-72005 WL 2669931
("The required remaining savings, approximatelyl$®illion annually, needed to be achieved through t
relief sought in the Section 1114 Application.").

5 See Ormet355 B.R. at 40 ("On December 15, 2004, the bartkyucourt confirmed the reorganization
plan."); see als®Brief of Respondent-Appellant United Steelworkerg.dan re Ormet, 355 B.R. 37 (D. Ohio
2006) (No. 2:05-cv-571), 2005 WL 2268102 ("The brampkcy court erred as a matter of law in holdingtth
a Chapter 11 debtor can modify retiree benefitspamt to 11 U.S.C. § 1114 after confirmation of its
reorganization plan."); Brief of Appellee of Unseed Creditors of Ormet Corporation, et al., in Ogifion
to the Appellant United Steelworkers' Appeal frdme Bankruptcy Court's Order Granting Relief Undér 1
U.S.C. § 1114supranote 75, at 9 ("The Bankruptcy Court correctly higldt the Debtors could seek relief
under Section 1114 after confirmation of the plareorganization.").

7 See Ormet355 B.R. at 39 ("The United Steelworkers of Aroerfthe "USW") brings this appeal of the
bankruptcy court's March 24, 2005 order grantingfeinder 11 U.S.C. § 1114 to modify retiree beisef;
see alsoBrief of Appellee of Unsecured Creditors of Ormebr@oration, et al., in Opposition to the
Appellant United Steelworkers' Appeal from the Bautcy Court's Order Granting Relief Under 11 U.S.C
§ 1114,supranote 75, at 6 (noting USW entered this appeal onlAlp 2005); Appellees—Reorganized
Debtors' Opposition to Appellant United Steelwosgképpeal from the Bankruptcy Court's Order Gramtin
Relief Under 11 U.S.C. § 1114 at 6 nl2,re Ormet, 355 B.R. 37 (D. Ohio 2006) (No. 2:05-cv-572005
WL 2669928 (noting "[o]n August 19, 2005, this Co(Braham, J.) dismissed the USW's appeal from the
Bankruptcy Court's Section 1113 Order as moot.").

8 See Ormet355 B.R. at 42 ("The USW argues that the banksupourt erred in granting § 1114 relief
after the Plan had been confirmed. The USW doesangte that the bankruptcy court was without
jurisdiction to consider the Debtors' application § 1114 relief.")see als®Brief of Respondent-Appellant
United Steelworkerssupranote 76, at 7 (arguing the bankruptcy court erretldlding modification under
1114 is available post-confirmation); Reply BrigfRespondent-Appellant United Steelworkers aln8re
Ormet, 355 B.R. 37 (D. Ohio 2006) (No. 2:05-cv-572005 WL 2872911 (arguing "[t{]he Bankruptcy Code
is thus clear that relief pursuant to Section 1dddnot be obtained post confirmation.").

9 Ormet 355 B.R. at 423See In reFederated Dep't Stores, Inc., 132 B.R. 572, 5Z5kB S.D. Ohio
1991) (emphasizing "the present posture of thise,cé®wever, by no means enables the Debtor to
unilaterally embark on a course to 'wipeout' the-jpetition retirees the day after a confirmatioarire.");

In re Farmland Indus. Inc., 294 B.R. 903, 921 n.19 (BaW.D. Mo. 2003) (noting debtor could still
terminate the life insurance benefits after planficmation).
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If the Ormet case broke new ground in the case of post-confiomaetiree
medical benefit modifications, an even bigger trehdt is happening lately is
section 1114-like modifications to retiree medibahefits without the need for an
employer to file bankruptcy at all. The most conmmaodifications under these
scenarios involve a shift in retiree benefits franpromise owed by the employer
for the future to a present fixed payment by thepleyer into a Voluntary
Employee Benefit Association (VEBX)from which retirees will need to cover
their benefit costs down the road. The basic @ is to shift the risk of future
increases in health-care costs from the employ¢hndaetiree, and also to cap the
total liability of the employer for its retiree Hé#mcare promise&"

In many ways, this arrangement is analogous to thewegal system dealt with
companies' mass-tort liabilities during the 19884 499087 In those cases, the
companies would admit that they had future lialetitthat were significant. The
problem was, these companies could not successfpdyate as ongoing entities
with the size and scope of those liabilities stiknown. If these giant uncertain
future liabilities would force a company to liqutdain the short-term, then
everyone would lose, including future victims. Téwution was to shift a portion
of the company's assets into a separate financitly ethat would be solely
responsible for that category of liability. In thaay, future victims would have
some source of funds from which to recover, andctirapanies could continue to
operate without the specter of unlimited futuréility holding them back.

A prominent example of this recent trend is themrgement that was forged,

8 See26 U.S.C. § 501(c)(9) (2006) (describing a VEBAaatax exempt organization providing for the
payment of life, sick, accident or other benefitscluding retiree medical benefits) for both actiaed
retired employees, their dependents, and beneés)asee alsaJohn J. Koresko, V & Jennifer S. Martin,
VEBAs, Welfare Plans, and Sec. 419A(F)(6): Is B® Trying to Regulate or Spread Propagand® Sw.

U. L. Rev. 1, 7-8 (2003)"Although there are socially useful reasons forihg VEBAs and protecting the
ability of small businesses using VEBAs to provitie much needed welfare benefits to both business
owners and their employees, there is the potefdiainisuse and schemes by those seeking only tdeeva
taxes."); John McNeilThe Failure of Free Contract in the Context of Eoygir-Sponsored Retiree Welfare
Benefits: Moving Towards a SolutioB5 Harv. J. ON LEGIS. 213, 257 (1988) ("VEBAs do not speak to
governance of the employer-employee relationshigeyTdo not address the creation of a retiree welfar
benefit plan, nor do they address the conditiondeurwhich an employer can stop contributing to the
VEBA.").

81 SeeAnne P. BirgeThe Pending Crisis in Employer-Provided Health Bitador Retirees: Are Tax
Breaks for Employers the Answefd® N.Y.U.REv. L. & Soc. CHANGE 797, 809 (1992) ("VEBAs also limit
an employer's ability to terminate its retiree nsatliplan, a benefit security concern for employggs.
Andrew W. Stumpff,The Unimportance of Being a VEBA: Tax AttributedNohexempt Welfare Benefit
Trusts 47 Tax LAw. 113, 130 (1993) ("When a welfare benefit trustiolly funded by a single employer's
contributions, it is more difficult to demonstrateat the employer (the insured) has shifted riskh®trust
(the insurer).").

82 SeeKathy L. Yeatter,Fumbling Towards Consistencyaluation of Future Asbestos Personal Injury
Claims in Bankruptcy25 AM. BANKR. INST. J. 50, 52 (November 2006) (noting thlanville asbestos crisis
demonstrates "historical claims data cannot bentd&e granted when developing a workable estimdte o
future asbestos personal-injury claimsge alsdScott S. Evand)ynamic Incentives: Improving the Safety,
Effectivity, and Availability of Medical Productshibugh Progressively Increasing Damage Caps for
Manufacturers 2007U. ILL. L. REV. 1069, 1088 (2007) (stating in order to avoid fatliability, potential
mass-tort defendants withdrew their product fromntarket).



2007] HARSH REALITIES AND SILVER LININGS FOR RETIREES 453

without the need for bankruptcy, between Generatoko(GM), Ford and their
unions. In 2005 the United Auto Workers (UAW) @le declaratory-judgment
class action regarding GM's and Ford's legal gbibt unilaterally modify retiree

medical benefits outside of bankruptcy when thaeeefits were arguably vest&d.

Ultimately, the two companies, the UAW, and thesslavhich filed the class action
ended up settling the matter, but "a small perggntaf the retirees from each
company (less than one half of one percent) oljeicte . . the settlement&*"

The settlements replaced premium-free and dedeefibé plans that retirees
had in place with two options: modified plans witbme monthly premiums and
substantial benefits, or catastrophic plans witlpremiums but higher deductibles
and co-pay§®> GM expected to reduce its accumulated retiree caédienefit
liability by $15 billion with the settlement and féoby $5 billion®® Under the terms
of the settlement, even the new costs requiredetgpdid by the retirees will be
offset by a defined-contribution VEBA tru§tGM will contribute $3 billion in cash
to that trust through 2011 along with at least $80ion per year in profit-sharing
payments through 2012, plus additional paymentedas increases in GM's stock

8 SeeUAW v. Gen. Motors Corp., 497 F.3d 615, 620 (6th 2007) (discussing the two settlements and
the declaratory judgment action).

8 SeeGen. Motors Corp.497 F.3d at 620 (noting less than one half of oeent objected to the
proposed settlementsg)ee alsdBrief of Movants—Appellants at 47, UAW v. Gen. Motd@srp., 497 F.3d
615 (No. 05-73991), 2006 WL 4588292 ("In approvitige settlement, the district court noted that
approximately 1,250 class members objected, a geatentage of the 476,000 class members estinated
be effected."); Brief of Defendant—Appellee Gendfators Corporation at 26, UAW v. Gen. Motors Corp.,
497 F.3d 615 (No. 05-73991), 2006 WL 4588289 (‘#sponse, fewer than 1,250 of the 476,676 Class
Members (less than three-tenths of one percent)itielnan objection to the Settlement Agreement.").

8 SeeGen. Motors Corp.497 F.3d at 623-24 (explaining the two optionailable to retirees)see also
Brief of Defendant—Appellee General Motors Corpamatsupranote 85, at 26 ("As the district court found,
with mitigation provided by the DC-VEBA, new chasgfor retirees under the Modified Plan will initiall
cost a single retiree a maximum of $370 per yelao{a$1 per day) for comprehensive medical, visiod
dental health care; family coverage will cost a mmam of $752 per year ($2.06 per day)."); Brief of
Movants—Appellantssupra note 85, at 34 (arguing "[tlhe settlement alsottreaembers of the Class
differently based upon their age.").

8 SeeGen. Motors Corp.497 F.3d at 624 (“In the long run, GM expectseduce its annual healthcare
expenditures by $3 billion and shed some $15 biltbits accumulated retiree healthcare obligatiéisd
expects to shave more than $5 billion from its augiated retiree healthcare obligationssge also Judge
OKs GM Health-Care Deal; Retirees Claimed Settleménlated Their ContractSGRAND RAPID PRESS
(Michigan), Apr. 1, 2006, at B1 ("GM has said theesmgnent would save it $1 billion after taxes eaehry
and would shave$l5 billion off its $70 billion in long-term retiredealth-care liabilities."); David
Shepardsonford Retirees Fight Cuts; Group Wants Judge to Bl@hanges to Health Care Benefits
Because Automaker Plats to Invest in Mexi€ae DETROIT NEWS, July 7, 2006, at 1C ("The deal is
expected to translate into an annual pretax sawmg®rd of $650 million, for cash savings of ab$200
million annually. It also will reduce Ford's ovdradtirement obligations by $5 billion.").

87 SeeGen. Motors Corp 497 F.3d at 624 ("[T]he retirees who must pagsthnew costs will not be
required to pay all of them. Under the agreememtsibstantial percentage of these costs will be fuai
through a trust set up for that purpose-what théigsacall a defined contribution 'Voluntary Empéas'
Beneficiary Association trust . . . ."$ge alsalim Leute,Health Care Slows Auto Talk¥HE JANESVILLE
GAZETTE (Wisconsin), Sept. 19, 2007 (explaining the VEB#@st); Todd SeibtDeal; UAW: 'We Feel Very
Good, THE FLINT JOURNAL (Michigan), Sept. 26, 2007, at AO1 (suggesting GMs ve@ntent with
establishing a VEBA trust).
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price® Ford will make comparable contributions. Forgtst, the UAW agreed to
defer negotiated wages and COLA adjustments anttilbote those to the trusts,
with gge foregone wages adding about $4 billionthe trust over the next 20
years:

Goodyearis another prominent example of a retiree medieaefit reduction
negotiated while the employer was not yet in clrapfe Goodyear shed all of its
retiree medical benefits outside of bankruptcy kchange for a $1 billion
investment in a VEBA that would be controlled bye thnion?® Goodyear was
happy because it shed this uncertain liability thvats projected to cost it $1.2
billion, and the union was happy because now if @year files for bankruptcy,
there is no way that any other creditors can géharetiree benefit money since it
will be separate and independent from Goodyearn&rbptcy estate. Goodyear's
total contributions to the VEBA will consist of $J0million in cash and $300
million in either cash or stock at Goodyear's apfib

The substitution of VEBAs for an employer's healtlie promises is also
happening inside of bankruptcy in the context oftise 1114 court-sanctioned
modifications of retiree medical benefits. Danapoation agreed this summer to
create a retiree medical benefits VEBA in its chaftl bankruptcy casé.As a
result, it expects to save about $100 million peary even though its one-time
payment to the VEBA includes $703 million in cagid&$80 million in stock®
There was a lot of consternation among Dana ratieseto exactly how much this
would reduce their current levels of retiree meldicanefits, but most retirees
believed after learning more that the VEBA woulcefeheir benefit costs fairly
close to their historical leves.

In re Tower Automotive involved a fairly contentious creation of a retire
medical benefit VEBA in the context of a chaptercbhbke. Tower initially offered
to make a one-time $5 million contribution to a V&BN behalf of existing retirees

8 See Gen. Motors Corp497 F.3d at 624 (discussing GM's contributiosse alsdBrief of Movants—
Appellants,supranote 84, at 11 ("The Settlement Agreement provideshe VEBA to be funded from
several sources. First, GM will make three paymenit$1 billion each in the first and second yeard an
again in 2011.")]Judge OKs GM Health-Care Deal; Retirees Claimedl&aent Violated Their Contragts
supranote 86 ("The agreement requires active GM hourtykers to contribute part of their future pay
increases to a new fund to help pay for retireesermge. GM would contribut®3 billion to that fund
through 2011.").

89 See Gen. Motors Corp497 F.3d at 624 (discussing Ford's contributiand the deferred wage and
cost-of-living adjustments); Shepardssopranote 86 (explaining Ford's various contributionsspant to
the settlement agreementSge generallyohn K. Teahen JiThe Big 3 Gave Away the StpAUTOMOTIVE
NEwsS, Sept. 10, 2007, at 14 (suggesting Ford, GM, ang/<Br gave away too much in the settlement
agreements).

0 SeeSharon Silke CartyBig 3, UAW Tackle Health Care; Goodyear Could Bedsld=or Union-Run
FLé?d, USATODAY, July 10, 2007, at 3B (describing Goodyear arrereys).

Id.

2 seeJon ChavezDana, 2 Unions Cut Deal to Save $100M Annyallye BLADE (Toledo, Ohio), July 7,

2%(3)7 (explaining arrangement in Dana case).

94,
Id.
% 241 F.R.D. 162 (S.D.N.Y. 2006).
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in lieu of honoring its outstanding retiree medibahefit obligationg® The final
settlement included, rather than the one-time paynieower's promise to make a
series of cash payments to a retiree health-beneBA®’ In addition, Tower
promised that a $150 million unsecured claim regméag the value of retirees’
future medical benefits would receive at least & 2@covery to be paid into the
VEBA (after subtracting the separate cash paynteatswere scheduled to be made
to the VEBA)®

The settlement specifically provided that the gotra of at least a 20%
recovery on the $150 million unsecured claim wobkl honored even if other
general unsecured creditors ended up receiving thamgeless than 20% on their
claims?® The creditors' committee argued that this kindadfoor guarantee was
impermissible under the Cod®.

Specifically, the creditors’ committee contendeat tthe settlements were
illegal because they treated similarly situatedditoes differently’® In other
words, the argument was that the debtor could ratige a minimum guarantee to
only one group of general unsecured creditorsrgltieees) but not to another group
of general unsecured creditors. The courfamver Automotivelisagreed, pointing
out that section 1114 by its nature gives the getimedical benefit claim, even
though it is unsecured, a special status that éatgr than that of the general
unsecured creditdf? This settlement, the court believed, was not isttant with
the statutorily elevated status that the retiragtibtherwise enjoyelf?

There are a number of obvious downsides for retigea result of a shift of
their retiree benefits to employer-funded VEBAs. h&li the VEBA is funded in
whole or in part with stock rather than cash, tkiemt of the retirees' benefits under
the VEBA will be a function of the company's shamce. For example, when
Wheeling-Pittsburgh's share value declined by 2¢q in one week, the retirees
of Wheeling-Pittsburgh took a big hit since thedtiree medical benefit VEBA
holds about four million shares of Wheeling-Pittsiiu stock:®* The VEBA was
created as part of Wheeling-Pittsburgh's chapteetdiganization.

®1d. at 164.

71d. at 165.

% .

99| )

19914, at 165-66.

1011d. at 166.But cf. In reU.S. Truck Co., Inc., 800 F.2d 581, 585 (6th CB88) ("It does not require
that similar claimsmustbe grouped together, but merely that any grouptedeenust be homogenous™
(quoting Barnes v. Whelan, 689 F.2d 193, 201 (EZ{E. 1982)));In re Graphic Commc'ndnc., 200 B.R.
143, 146 (Bankr. E.D. Mich. 1996) ("Plainly readl 82(a) does not require that similar claims began
the same class.").

192 See Tower Autp241 F.R.D. at 167ee alsdll U.S.C. § 1114 (2006)n re lonosphere Clubs, Inc.,
134 B.R. 515, 517 n.1 (Bankr. S.D.N.Y. 1991) (irdilcg status of claims for retirees' benefits &svated
during chapter 11 case).

193 See Tower Autp241 F.R.D. at 16%ee alsdll U.S.C. § 1114 (2006); Dan Keatit@ood Intentions,
Bad Economics: Retiree Insurance Benefits in Baptiesy 43 VAND. L. REv. 161, 183 (1990) (noting
Congress elevated retirees' status in BankruptdelCo

104 Seel en BoselovicSteelmaker's Ill Health Has Retirees Feeling QueBRIy SBURGHPOST-GAZETTE,
Nov. 13, 2005, at D1 (describing plight of retiréesn Wheeling-Pittsburgh).
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That share-value reduction translated into a $1lomiloss in value for the
Wheeling-Pittsburgh VEBA, and there has been a $iitbn drop in value for the
VEBA when measured from the stock's all-time highiofving the creation of the
VEBA.® To make matters worse for the Wheeling-Pittsbuegirees, the VEBA
also has significant restrictions in its abilitysell the Wheeling-Pittsburgh stotX.
The extent of each Wheeling-Pittsburgh retiree'slioa¢ coverage is ultimately a
function of the value of the VEBA, which in turn gends on the value of the
Wheeling-Pittsburgh stock.

I1l. UNION/RETIREE DIVERGENCE OFINTERESTS

Retirees have historically relied on their unioagépresents their interests in
labor contracts and labor disputes. For the magt this has worked out well for
retirees. Active union workers, who are the otes have the votes, have a number
of good reasons to look out for the interests tifees. First, there is the general
sense of loyalty to the retirees for the labor thatretirees have contributed to the
company through the years. This reason we mighkthf as purely altruistic.
Second, and perhaps a little more self-interessethat many retirees are relatives
or close friends of the active union workers, anditsonly makes sense that the
workers would want to make certain they are adedyaaking care of their own.
Finally, the active workers, particularly the olderes, realize that they will one day
be retirees themselves and thus have to live witatewer arrangements the union
has bargained for retirees.

It would be an exaggeration to assert that thignatient of interests has
completely broken down over the last few years.vétheless, there have been an
increasing number of situations, some of themyfdiigh-profile, in which retirees
believe that their interests are not being propespresented by their union. Part of
this, | suspect, is the reality that when the olgia gets smaller, as it certainly has
in the labor arena as of late, it is naturally leardr current workers to be generous
to retirees?’

Following GM's establishment of the VEBA for re@irenedical benefits that
was described above, some GM retirees sued indedgstrict court, arguing that

105|d.
10
®1d.

107 Seeleff GreenGM Retirees May Fight Reductions in Benefits; Mjelni Lawsuit Challenges UAW
BUFF. NEWS, Jan. 2, 2006, at B7 (noting that "[h]istoricalyctive UAW workers have been reluctant to cut
retiree benefits because many are near retirengenbahave parents and other relatives who aradyre
union retirees," but that "[lJosses at GM and Foagtehforced a change.'Sge alsolurner v. Local Union
No. 302, Intl Bhd. of Teamsters, 604 F.2d 1212321226 (9th Cir. 1979) (holding retirement betsefi
were not vested rights, but contractual rights aadeductions approved by active union members were
permitted in response to changes in working taedtemployees ratio); Joan VogéIntil Death Do Us
Part: Vesting of Retiree Insuranc® INDUS. REL. L. J. 183, 204 n.130 (1987) ("Retirees are an eamiget
for cost-cutting than active employees becauséngutiheir benefits will not necessarily damage rtierale
of active employees, as retirees are not preseheiworkplace.").
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their union should not have been allowed to negwtihis deal on their behaff
The retirees argued unsuccessfully that the shiftrfi retiree medical benefit
liabilities from the company to the VEBA was a meatbn which the retirees
deserved a more formal s&y.

Another recent case that is illustrative of thisreasing tension between unions
and retirees idlelson v. Stewart® The Indiana Steel & Wire company had filed for
chapter 11 bankruptcy in March of 1998.The company and its union began
renegotiating its collective bargaining agreememtbankruptcy. During these
negotiations, the union assured the retirees ligatdtirees' medical insurance in the
collective bargaining agreement was not even aestulipr negotiation and that
therefore the retirees did not need separate repagon-">

However, in August of the same year, the compaey fa motion to reject the
collective bargaining agreement and to amend thieeeemedical benefits under
sections 1113 and 1114. Then, a few weeks latgmoapective buyer for the
company emerged and the union negotiated the tGgkebargaining agreement
with that prospective buyer, including terminatiohretiree medical benefits. In
September, the local union ratified both the madifon of the collective
bargaining agreement and the purchase itself. dtol§@r, the bankruptcy court
approved both the collective bargaining agreemeatification and the sale. When
the retirees learned after the fact that they tusd their retiree medical benefits,
they sued their union, arguing negligence, misirtion and promissory
estoppef®

The Seventh Circuit noted that section 1114 isghexi to account for the
inherent conflict of interest that exists betweka interests of the union's current
workers and its retirees, particularly as that Bonfaffects retiree medical
benefits™** The union is the presumptive representative of rdtees’ interests
under section 11142 However, if the union elects not to serve, ordhart decides

198 SeeUAW v. Ford Motor Co., No. 05-74730, 2006 WL 198336t *28—29 (E.D. Mich. July 13, 2006)
(rejecting argument that union lacked authorityégotiate on retirees' behal§ffd, 497 F.3d 615 (6th Cir.
2007)).

199 See UAW v. General Motors Corp., 497 F.3d 615, 626 (€. 2007) (holding retirees were
adequately represented in declaratory judgmens e@eson to determine if collective bargaining agnents
vested former union workers with their health daeaefits on retirement).

110422 F.3d 463 (7th Cir. 2005).

' Nelson 422 F.3d at 464.

112 Id

113 |d

14 SeeNelson 422 F.3d at 471see also In réTower Auto. Inc., 241 F.R.D. 162, 166 (S.D.N.Y 08D
(noting Congress' purpose in enacting section M4d "to ensure that the debtors did not seek tceff
reorganization 'on the back of retirees' for thedbié of other parties in interest.” (quotihg re lonosphere
Clubs, Inc., 134 B.R. 515, 523 (Bankr. S.D.N.Y. 19® In re Farmland Indus., Inc., 294 B.R. 903, 918
(Bankr. W.D. Mo. 2003) (stating that "Congress kigly acted to provide special protections for resi
benefits when it enacted section 1114.").

115 Seell U.S.C. § 1114(c) (2006) ("A labor organizatidral be . . . the authorized representative of
those persons receiving any retiree benefits cavbyeany collective bargaining agreement to whiuét t
labor organization is signatory" unless organizatiefuses or court determines different represiemtat
appropriate).
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that the union should not serve, or a party inregemakes a motion, then under
section 1114 the court should appoint a retiree roittee whenever the debtor
seeks to modify or terminate retiree medical bésEfi Ultimately, the Seventh
Circuit concluded that section 1114 was not inteniepreempt state-law causes of
action such as the retirees were bringing here thee union's alleged
misrepresentation, and thus the retirees were atlaw proceed with their state-law
causes of action against the untoh.

The retiree-union conflict of interest has alsorbesaring its head in the public
sector. A couple of years ago in Chicago, cityrees, mostly from the city's
building trade unions, were threatening to suert@ion'® The city workers'
union had just entered into a new four-year uniontr@ct with the city of Chicago
that provided for two years' worth of back pay {60® active workers, but not to
the city's 1,000 retire€s? The exclusion of the retirees from the back-pagt p&
the deal saved the city about $4 million. In res® one disgruntled city retiree
was quoted as saying, "[The unions] took our monkgn we were on the job, and
then they did not represent U

A few states to the east, the Ohio Education Asgioei, a labor union for
education employees of the state, terminated ectinedical benefits for all of its
retirees over 65 even though those benefits wayeahty vested. Following this
move by the union, one retiree noted: "If a unian do this to its own retirees, no
one is safe!

One union-retiree rift that has gotten a lot ofypla the popular press over the
last year or so has been the battle between the f\dsters' union and its retirees.
NFL retirees, particularly those suffering from digdting injuries, have argued that
the union has not taken care of their needs. Ggshaw, head of the NFL players'
union, has responded by noting that he has inale@digee benefits in each of his
years as union chief, and that current playersnasg contributing almost $100

1611 U.S.C. § 1114(c)(2).

7 Nelson 422 F.3d at 475.

18 seeTodd Lighty, Retirees May Sue City Hall Over Union Deal, Bacly,Red1. TRIB., Dec. 28, 2005,
at 1 [hereinafteRetirees May Sue City Haldetailing events surrounding tension betweeromnirand its
retirees);see alsdvlarcatante v. City of Chicago, No. 06 C 328, 2006 2831100, at *1 (N.D. Ill. Aug. 10,
2006) (describing how suit was brought by retiragainst City for excluding them from retroactivey pa
increase); Todd LightyCity Retirees File Class-Action Suit Over Lost BRely, CHI. TRIB., Jan. 23, 2006,
at 3 [hereinafterCity Retirees File Class-Actipr(reporting commencement of suit by retired worker
contesting City's contract settlements with unidesying back pay to retirees).

119 Retirees May Sue City Habupranote 118, at 1see alsdMarcatante v. City of Chicago, No. 06 C
328, 2006 WL 2331100, at *1, *3 (N.D.IIl. Aug. 1R006) (laying out retirees' allegations of beirgated
differently than similarly situated active emplogesith respect to back pay, having been denied pagk
because of retirementfity Retirees File Class-Action, suprite 118, at 3 (discussing terms of labor
contract that benefit 8,000 active union membedsextlude retired ones).

120 petirees May Sue City Haflupranote 118, at 1.

121 geeJohn L. WardellRetirees Challenge OEA for Slashing BengefiisLUMBUS DISPATCH, Jan.12,
2005, at 10A (describing benefit-reduction scenéwioretirees);see alsoPrater v. Ohio Educ. Ass'n, No.
06-4393, 2007 WL 2849555, at * 2 (6th Cir. Oct.2B07) (discussing how OEA's termination of post-65
supplemental insurance gave rise to dispute).
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million per year to fund the pensions of retiredLN$layers'*? Despite Upshaw's

positive-spin figures, a July 2007 meeting betwde® union and some retiree
representatives was described as taking place "argidwing wave of protest from
former football stars who allege that the pensind disability programs for older
NFL retirees are broken and that the league ancpldygers union are not doing
enough.*®

In the increasing number of situations where therasts of active workers and
retirees diverge, it becomes especially irritatingetirees to accept the reality that
on most union matters, they simply do not haveta vo even a seat at the table. A
few years ago when Denver-area union supermarkegteng prepared to vote on a
new contract, it became distressingly clear to riétedees of that union that they
were depending on the kindness of the active werker protect the retirees'
interests** The retirees had no vote on this contract, evemgh the employer
contribution to retiree medical benefits had natréased for 11 years. Given that
freeze, an individual retiree's monthly medicalnpitem had climbed from $119 per
month to $556 per month in just five years becafdte increasing cost of health
care and the lack of any increase in the emplopatribution to retiree health
benefits.

Some retirees have tried to change the systenrehsges to give them a vote
on union contracts, even in matters that diredfigca their interests. A little over a
year ago, there was a proposal before the Unitad lorker delegates that would
have allowed retirees to vote on those parts obrlaimntracts that affect retiree
medical benefit$?® The proposal was voted down 207-9.

122 SeeTim Lemke,Bitter, Broken Affair in NFL: Union, Retirees AréiliSat Odds WASH. TIMES, June
14, 2007, at C1 (describing current state of "biétween retired football players and the NFL Player
Association"); see alsoChris Colston,NFL Retirees Feel Forgotten as Fight for Benefisg& USA
TobAy, July 8, 2007, available at http://www.usatoday.com/sports/football/nfl/2007-08-sw-
retirees_N.htm (recounting Upshaw's contributiomsntprove retired player's pensions, including atnu
pension increases and $88,000 annually for ingtitat care f ex-players with dementia); Mike Freeman
Pro Football: Inside the N.F.L.; Pension Pay Raided Pre-1977 PlayersN.Y. TIMES, May 19, 2002,
available athttp://query.nytimes.com/gst/fullpage.html|?res0PE1D71738F93AA25756COA9649C8B63
("[P]ension-rights experts maintain what the N.Fild in doubling pension payments to the older ptayis
almost without precedent.”).

122 seeGreg JohnsorGoodell, Upshaw Meet With Retirees: New Assistdtrogram Is Set Up to Help
Former NFL Players With Critical Health, Financigsues L.A. TIMES, July 25, 2007, at 10 (discussing
events leading to meeting between former footblalygrs and union representativeSgee generall{hris
Colston,supranote 122 (describing the financial difficultiesdaphysical disabilities of N.F.L. retirees);
Mike Freemansupranote 122 ("There has been only one glaring gdaparN.F.L.'s shiny armor, and that is
the sad physical, and sometimes poor financiapelof many of its older, retired players.").

124 seeKimberly S. JohnsorGrocery Retirees' Benefits at Risk; Health Care dfing is Fading DENVER
PosT, November 3, 2004, at C1 (outlining history ofgdite). Janet Forgriev&§rocery Workers Fund May
Go Bust No Proposal On Table To Raise Payments Tmtst for RetiregsRocky Mountain News,
November 4, 2004, at 5B (pointing out how unionesugarket retirees in Denver have "[n]Jo standing in
contract negotiations between the stores and theerduworkers"); World Socialist Web Sit&yorkers
Struggles: The Americasttp://www.wsws.org/articles/2004/nov2004/wkrsQrghtml (last visited October
17, 2007) (highlighting the 2006 events that totzice with Denver supermarket union workers).

125 SeeJason RobersoJAW Dissenters Speak Out: Activists Battle the Gidd€hallenging Union
Hierarchy, DETROIT FREE PRESS June 18, 2006 (giving details surrounding votge alsoDina El
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IV. SILVER LININGS AND MOREDARK CLOUDS

With all of the harsh realities for retirees thaé autlined above, one might
think that the future of benefits is necessarilgleak one for retirees. But | don't
believe that would be completely accurate. Foridgduraway in the midst of
otherwise disturbing labor trends are at least ssitaer linings for retirees. In this
final part of the essay, | describe just a fewhefn.

Let me start by comparing the old world of retiraedical benefits with the
current trend. Under the old-world approach, agamy would make unlimited and
grandiose promises of retiree medical benefits Ifie;, with no premiums or
deductibles for covered retirees. With this apphpahe employer would not put
aside any money today to cover the promises totwitizvas binding itself for the
future. The new approach to retiree medical b&nédi that a company makes a
predetermined contribution of cash, stock, or saombination of the two to a
VEBA that then becomes the sole source of a r&dieitlement to health benefits
beyond whatever Medicare would give the retireehe WEBA-covered medical
benefits are almost invariably a lot more modeantkthe unfunded promises the
employer would be making under the old approach.

Given the more modest coverage, what is the adganta the new health-
benefits paradigm for retirees? Probably the nhbainefit to the new approach is
that it separates for retirees their employer'dthdzenefits commitment from the
fortunes of the company that is making the commiimeln some ways, the
traditional retiree-benefit promises were akin towarker having a 401(k) plan full
of Enron stock. All of the eggs were in one basketl when the company would
fall, so too would fall the promises made of lifeé health benefits. The beauty of
the VEBA arrangements that are becoming increagitgimmon for providing
retiree health benefits is that even if the complaisr files for bankruptcy, none of
the company's creditors can attach the funds thatira the retiree health-care
VEBA.

A similar observation could be made about the treodiard defined-
contribution plans instead of defined-benefit plariSven though defined-benefit
pension plans are technically insured by the PBE,reality is that for many
retirees a termination of the plan precipitatedtiy employer's financial distress
will lead to significantly reduced pension benefitsder the PBGC's replacement
coverage. So just like in the realm of retireedignpromises, those who are
counting on receiving their entire defined-bengfiension entitlements are
effectively counting on the continued financial lieaf their employer. Defined-
contribution plans, by contrast, create a separdtgided account, the viability of

Boghdady UAW Chief Warns Workers of Tough Changes Ah&ESHINGTON POST, June 13, 2006, DO1,
available at  http://www.washingtonpost.com/wp-dyn/content/deti2006/06/12/AR2006061201157
(reporting on challenges faced by members of UARfHberta WoodAutoworkers Want Traction on Job,
Health Care PEOPLES WEEKLY WORLD, June 19, 2006 (discussing how national healtle eeais an
important issue on the minds of retirees at the JAB06 United Auto Workers convention in Las Végas
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which does not depend on the overall fortunes efdbmpany that created it. All
else being equal, retirees are certainly betteniifi a dedicated and separate fund
than they are with a mere promise.

Another silver lining to the evolving approach tengions and retiree medical
benefits relates to the power of expectations amgharticular, the bitterness felt
when clear expectations have been disappointede nHw paradigm of retiree
benefits has the distinct advantage of not settipgfor retirees extravagant
promises of lifetime benefits that ultimately canbe fulfilled. While the scope of
promises being made to retirees in the future laigely be limited to whatever
funds are in their health-care VEBA or their defireontribution plan, we should
no longer see the tragic bait-and-switch scenargiag discussed in union halls
across the country.

In the GM case involving proposed cutbacks of retiree médiemefits, for
example, frustrated retirees came to federal doucbmplain about the impending
modifications, noting specifically that they hadoprises in writing from their
former employer that guaranteed them health bentfditlife. The retirees before
the court argued that the company should stop mggtioney on bad strategic
moves so that they would not have to take money dwan retirees?®

In the similar case involving proposed modificagan Ford's retiree medical
benefits, one retiree noted that he even took ekaes financial management that
were offered by Ford before he decided that hedcondeed afford to retire at the
age he did?” With Ford reneging on its promise of lifetime hbatare, this retiree
argued, Ford should be required to allow him to edrack to work?® "They gave
us the tools to make our choice," this retiree ,sathd now they've taken those
tools away."?°

Perhaps the most bitter retirees of all are thos@ theHorizon case affected
by the bankruptcy sale of the coal mine assetssthigiped away all of their retiree
medical benefits. "I feel let down and cheatedjtl one affected mine work&Y
"We were productive for these people. We livechwihat we signed. They should
have to. But these lawyers, these corporatiory, see the loopholes and they can

take our benefits!3?

126 UAW v. General Motors Corp., 497 F.3d 615, 619—(&h Cir. 2007) (holding that retirees challenge
to modification of retirement benefits without cens was permissible in light of the settlement agrent);
seeMichael Ellis, Automaker, Union Under Fire: Retirees Blast UAW De@h GM: Proposal Calls for
Shifting Portion of Health Care CostBETROIT FREE PRESS March 7, 2006 (detailing frustration of some
UAW retirees for cut backs in their health careddits).

127 seeRetirees Blast Ford Health Care Deal; Tell Judgeidsnand Car Maker Can't Alter Benefits
BELLEVILLE NEwWS DEMOCRAT (Associated Press) June 1, 2006, at B5 (outlimognplaints of retirees)
[hereinafterRetirees Blast Ford Health Care Dgasee alsaJohn WelbesAt Ford, Families in LimboST.
PauL PIONEERPRESS December 31, 2005, at 1A (discussing the devagtaffect Ford's downturn has had
on families of Ford workers and retirees).

izzRetirees Blast Ford Health Care Dealjpranote 127, at B5 (outlining complaints of retirees)

Id.
130 seeSharon CoherHealth Benefits Vanish in Bankruptcy CourtA. TIMES, December 19, 2004, at 23

(desscribing stories of individual retirees affectgdHorizon case).
131
Id.
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There is a final silver lining to the new-world erdof retirement benefits,
although this is a silver lining only for futuretirees rather than current ones. This
silver lining is about a company's future viability light of the promises that it
makes today concerning pensions and retiree melggradfits that will come due in
the future. With the benefit of hindsight, one Icbargue that the generous pension
and medical packages offered to union retireegitam industries were destined to
make those companies unable to compete in the Igiohiket. At the time those
promises were made, perhaps neither the pervasiseaighe global market nor the
staggering increases in health-care costs could haen predicted by anyone. But
now that we know what we do, it simply is not reédi any longer to think that
employers can make these kind of open-ended premsisgounding pensions and
health benefits and still compete effectively a®agoing firm.

Consider the untenable position that such legasysdmave placed some of our
nation's largest employers. Delphi, a car-partsqwufacturer that ended up in
chapter 11 bankruptcy, had such generous pensidnhaalth benefits for its
retirees that an active worker who made $25 per éoded up costing the company
$65 an hour once he or she retit¥dNoting these figures, one commentator
opined, "The first [lesson] is that unions gainhiog in the long run by extracting
promises their employers cannot ke&f."

The GM and Ford cases are tales along similar .linésstimony in the GM
case indicated that GM provides health care tariillion people at a cost (in 2005)
of $5.4 billion, of which $3.7 billion is for rettee medical benefits* Ford's
numbers are about half of GM's figures. Healtte @arsts added on average $1,525
to the price of a GM car and $1,100 to the prica &brd car. Their Japanese rivals
spend about $450 per car for the combined heal#n-@asts of active workers and
retirees:>

GM's accumulated retiree medical benefit obligatidncreased from $42
billion in 2000 to $67.6 billion at the close of @) from 2000 to 2005, Ford's
accumulated retiree health obligations went frori $lion to $35 billion'*® By
the close of 2004, GM's total retiree medical beenbmises equaled about seven
times the company's market value, and Ford's ectiealth benefits totaled about
three times its market value. At GM in 2006, therere four retirees for each

132 See Delphi May be the World's Largest Maker of Barts, but that's Just a Hobp$7 NaT'L. REV.
(Special Issue) 20 (November 7, 2005) (outliningtistics on legacy costs at Delphi); Henry H.
Drummonds,The Aging of The Boomers And the Coming Crisis ireica’s Changing Retirement and
Elder Care Systemd1 LEWIS AND CLARK L. REV. 267, 279 (2007) (stating that "[D]elphi runs aagien
deficit it estimates at $5.1 billion (by PBGC cdétion $10.8 billion), and carries obligations fi@tiree
medical expenses estimated at $9.6 billion."); &ret MorgensorQohs and Ahs At Delphi's Circud.Y.
TiMES, November 13, 2005 ("Workers at Delphi earn goashey—$26 to $30 an hour in many cases . . . .
[and the] company jettisons a pension that is Uodded by $11 billion . . . and proposes cuts ofaipwo
thirds in worker's pay and deep reductions ineetlenefits . . . .").

133 SeeDelphi May be the World's Largest Maker of Car Battut that's Just a Hobbgupranote 132
(outlining statistics on legacy costs at Delphi).

12: UAW v. General Motors Corp., 497 F.3d 615, 620 (th 2007).
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active worker, and at Ford in 2005 there were tetaes for each active worker.
Absent the benefit-modification settlement befohe tcourt, GM expected its
accumulated obligations to increase 22% betwee a6@ 20093®

The court in the GM/Ford case pointed out that eifetihe plaintiffs were
correct in their assertion that the retirees' meddienefits were legally vested under
the case law, "any such victory would run the a$lbeing a Pyrrhic one because
the cost of insisting on irreversible healthcaredfiis might well be—and indeed
almost certainly would be—the continuing downwamra of the companies'
financial position . . . While we need not embaélliee point by raising the prospect
of bankruptcy, it is well to remember that the Fati&overnment's Pension Benefit
Guaranty Corporation, which providegnsionguarantees for the employees and
retirees of financially distressed companies, hasiater agency that provides the
same guarantees for retireealthcarebenefits.*** (emphasis in original)

CONCLUSION

Now that I've outlined what | see as three silviminggs to the evolving
approach to pensions and retiree medical benefitardtial separation of the funds
from the company, more realistic expectations altoeifuture, and a greater ability
of the employer to compete effectively in the ldegn—I feel that | must circle
back to the dark clouds on the horizon that weratioeed earlier in this essay.

The real danger of the fast-approaching new systemetirement benefits is
whether individual workers can and will do all agtright things to enable the new
system to work for them. The "right things" in g¢htase include a number of
components, each of which is fraught with peril.

First, employees need to choose to participateefineld-contribution pension
plans offered by their employers. Perhaps morel@reps will take advantage of
the default opt-in approach that has been maderehgithe PPA, but even that
approach means that employees can still choosgt toub.

Second, those employees who do opt in need torpuigh money into their
defined-contribution plans to make retirement passat a reasonable age. This
invariably presents a challenge to the typical eygé who is living paycheck to
paycheck and cannot imagine having much moneyeatrgin to put aside for the
future. The sad irony is that at the time in ergpks' career when extra dollars
would mean the most to the long-term growth ofrtpension funds, employees are
at an age when they feel least able to put the ynasele. It takes a discipline and
a long-term view that many, if not most, young warsksimply have not developed.

Third, employees need to make the right investnofwsices with the money
that they do put into their pension accounts. Wdhe "right" choice depends in
part on each individual's taste for risk, but thare certainly universal truths that

137
Id.
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can sometimes be lost on the individual investd&very worker, for example,

should diversify their retirement portfolio agaimisiks that can be diversified away.
This means that you would not want to have a 401fl{} consists primarily or

exclusively of your company's own stock, or anyghinstock, for that matter.

Similarly, if you know that the money in your acabwvon't be touched for at least
30 years, it makes little sense based on historétalns to invest in risk-free short-
term vehicles rather than in the stock market.

Perhaps the darkest cloud on this new horizon, tiewyeés the one that future
retirees cannot fully plan around, no matter howendr disciplined they are in their
preparations. Here | refer to the risk of an olvdrad market that affects the value
of their defined-contribution plan, or the risk tiealth-care costs will increase at a
greater rate than is anticipated. Under the olddythe employers bore those risks
with their defined-benefit plans and blanket healihe promises for retirees; under
the (brave?) new world, the individual retireesrlibase risks.

Neither risk-bearer is ideal. When the employereball those risks, the end
result was crippling legacy costs and broken premisWhen the individual retiree
bears those risks, the end result, one might ineagwaill be either delayed
retirements or retirees who have a lot less incanéealth care during their
retirement than they ever imagined.

Is there a magic bullet here that can take the aigly from both sides? In a
country with unlimited resources, | guess that'®mha beefed-up social security
and Medicare system could come in and save the Baythe truth is that we don't
have unlimited resources, and far from expandingebes, social security and
Medicare have been struggling to maintain the kel benefits that they have
historically given.

In light of all those realities, perhaps the ordyesadvice for future retirees is to
fasten your seatbelts and get ready for what pmsni® be an interesting, if
somewhat bumpy, ride.



