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BANKRUPTCY FRAUD:
A ROUNDTABLE DISCUSSION

MS. HESTON: We're here today to discuss the area of bankruptcy fraud. We have assembled a panel for th
roundtable that includes Joan Safford, formerly the Deputy U.S. Attorney in Chicago; Sandy Rasnak, former
the Assistant U.S. Trustee in the Chicago U.S. Trustee's office, and presently the National Fraud Coordinatc
for the U.S. Trustee Program; Judge Robert D. Martin, Chief Bankruptcy Judge for the Western District of
Wisconsin; Douglas Hyde, a special agent with the FBI who has done quite a few bankruptcy cases; and Rc
Silverman, formerly an Assistant U.S. Attorney in the Chicago U.S. Attorney's Office and currently a private
practitioner emphasizing white collar criminal defense work with Katten, Muchin & Zavis.

To begin with, | would like to get a perspective from the people that are here that have worked in the
bankruptcy system for several years, either on the criminal side or the bankruptcy side, or maybe both, abot
what the evolution has been both in terms of the types of bankruptcy cases that are being prosecuted, and t
level of prosecution that has evolved over the last five years.

MS. SAFFORD: Well, | think | can address that matter. When | started doing bankruptcy fraud prosecutions
about five years ago, they were very much focused on debtorifemetion individual debtor fraufl Except

in rare cases, we were not prosecuting professidraisw we are not prosecuting people who were involved

in large corporationd. That was in part because of our own lack of experience in the area and the lack of
access to the resources which would allow us to both detect and prosecute tho3e cases.

In the last five years or so, we have broadened our prosecutions a great deal so that we now look to
prosecutions in the business area of both small and large corporations, of individuals who are of substantial
means who have been involved in bankruptcy fraud and of professionals (not just limited to lawyers and
trustees). This is an area where there had been a number of prosecutions where we had prosecuted some
trustees and professionals who had stolen funds of the eStatesiow also are focusing on the area of
accountant$ and on the area of other people such as auctioneers. We're interested in the prosecution becat
of the strongly—felt view that the prosecution of the people who become involved as professionals in
bankruptcy and who are criminally liable will have more of a deterrent effect than just focusing on the
prosecution of individual debtors who may be many in number, but who only do it once or twice and don't
have the opportunity to counsel people into committing bankruptcy ftaud.

MS. HESTON: What has happened, do you think, to the level of prosecution over the last five years?

MS. RASNAK: | think prosecutions have increased across the country for a couple of r2@xumsas

bankruptcy task force groups have been put together, | think working relationships between the FBI, the U.S
Attorney, the U.S. Trustee, the IRS Criminal Investigation Division, the Postal Inspectors and other law
enforcement agencies have been established. This facilitates the referral and investigation of th&process.
also believe that the U.S. Trustee functions as a consultant to the U.S. Attorney and the law enforcement
agencies:! We are available to guide them through the bankruptcy process.



Another factor that has really helped to increase prosecution is Operation Total Dis¢foBuiseffort,
spearheaded by Attorney General Reno, was a nation-wide take—down day for bankrupty Aradion

that day, | believe it was 42 districts indicted, 115 individu&land almost all of those indictments have
resulted in convictions> Operation Total Disclosure focused national attention on bankruptcy fraud and that
the Department of Justice was committed to the prosecution of those ¢fistsrney General Reno has

made the prosecution of bankruptcy fraud one of her priorties.

JUDGE MARTIN: I think that the incidence of bankruptcy fraud is probably exaggerated in the press and
may be exaggerated even by things like the take—dowrtHepwever, there is some fraud out there, and it
has become sufficiently more sophisticated over the last twenty y&Hiis. comforting to know that it is
prosecuted at a greater rate.

| think as debtors have become more familiar with bankruptcy law and how they operate, at least in the twer
years | have observed from the bench, there are more elaborate concealments, there is more care taken an
more skill used? Additionally, but on the other side, the prosecutors are certainly way, way ahead of where
they were twenty years agd.| can probably tell some unflattering stories of having to deal with investigators
or prosecutors in those days. Now it is handled at a much more sophisticatetd svethink there has been

a big difference on both sides.

There is a real focus on the crime. | think historically the abuses were treated by dischargeability actions, ar
we found that that doesn't deal with all the issues invol’ﬁéﬁb, to know there is a higher level of
prosecution for criminal activity is comforting.

MS. HESTON: In Operation Disclosure, what was the scope of the crimes pursued?

MS. SAFFORD: There was a very great variety of c#Sd%r example, there were individual debtors who

had failed to reveal assets of fairly moderate size, but who had done so in a way that made it clear that they
had criminal intent when they did it both because it was omitted from their schedules and because in later
hearings they took actions which made it clear that they were concealing the information or destroying recor
or whatever else&®

And then there were also a number of cases at that time which involved much larger debts, bust—out schem
basically where people were running up credit and then not paying for it, and there was clearly a pattern of
activity on the part of the corporations that were involved in that or the businesses that were involved in that
27

We also had in those cases a number of cases that involved major frauds on the Internal Revenue Service i
the employment tax are®.

There also were cases involving petition mill schemes where the individual cases were very small, but the
practice was very widespredd.n these cases we were specifically going after the practitioners who were
involved in these petition mills because we were looking for broad based deteifence.

The good thing for us about Operation Total Disclosure Day was that by simultaneously indicting people all
over the country, and by calling attention to it through a national press conference by the Attorney General,
we did get a lot of attentiof! This led not only to additional referrafé,but to a higher public consciousness

of the problem23 It also led to a feeling in the FBI, the U.S. Trustee's Office and the U.S. Attorney's office
that this was something that mattered and something that the Attorney General cared about and that, theref
we could and should all work togeth& And Sandy - if | could just intercede for a minute — Sandy didn't
mention the Internal Revenue Service; but in the task forces increasingly around the country, the Internal
Revenue Service is also an integral part of the prosecutioni2am.

MS. RASNAK: And the postal inspectors.



MS. SAFFORD: Right, and the postal inspectdfs.

JUDGE MARTIN: | know it is hard to measure, but | assume that Operation Disclosure also had an enormot
deterrent effect, or you assume that it has had a deterrent effect. If people are aware that there is scrutiny gi
to these activities they would be less apt to engage in them.

MS. SAFFORD: That's our aim. Of course, in any white—collar area our assumption is that people are more
deliberative about their crimes and that they also are more — they are less accustomed to thinking that they
might end up in jail®® It is the one area of crime in which one can hope that the prosecution might, in fact,
lead to deterrence. And certainly with the Operation Total Disclosure, that was ot aim.

MS. RASNAK: Right. For example, when Chicago announced our indictments under Operation Total
Disclosure, | was at the U.S. Attorney's Office. By the time | got back to my office — we do our chapter 7
meetings here — the lawyers were already talking about the indictments because the media was already
reporting on the story®

MS. HESTON: Just to play devil's advocate — do you think that somebody could perceive this as something,
like the big wave has gone through and now I'm safe?

AGENT HYDE: | will tell you within the FBI, | mean, our focus is on deterrefité.is specifically deterring
entities who are engaged in the systematic presentation of bankruptcy fraud. And | know they are supposed
do a second Operation Total Disclosure, that it wasn't a one—time deal, that there are certainly enough case
out there nationwide to do a second indictment package like that, and that this is currently under
consideration?

MS. SAFFORD: And it may be that the Attorney General will decide that doing a National Total Disclosure
again is not the appropriate way to go, but certainly within particular districts, packaging of cases in a way
that brings the attention of the press on the fact that those prosecutions are going forward is a much better
way, in our view, of presenting white—collar cases so that the attention is drawn. In other words, an individue
case is not going to be noticed, but a group of cases is going to be rticed.

JUDGE MARTIN: There is a down side for those of us who are concerned about the bankruptcy system as
whole to these efforts at publicity. It brings attention to the fraud in bankruptcy, which the members of
Congress seem to be able to seize on rather more than | think it probably is justified. They then try to cure
these perceived widespread abuses through Congressional activity that probably is better handled by
individual prosecutions. Anytime that the whole bankruptcy system is brought into disrepute by the presence
of fraud, it has a negative impact tddSo, while I'm glad you get the attention for the deterrence and the
prosecutorial benefits, it causes a lot of political problems if people view bankruptcy as very badly riddled
with fraud, that isn't the case, | don't think, at all. | think we're still talking about a very, very small percentage
of cases in which anything approaching criminal activity takes place.

MR. SILVERMAN: Of course the problem is that if the U.S. Attorneys don't give people a reason to think
that they might get caught, and if they get caught something bad might happen to them, it's going to get wor
because | do think people are very delibef8tethink people are very deliberate about every decision they
make. And everybody does their own risk—benefit analysis before they do anything, including the commissic
of a bankruptcy fraud?®

JUDGE MARTIN: Well, that's true except that most of the debtors that we've seen, as has the most recent
surveys done by Warren and Westbrook and Sullivan's show, are getting ffobner don't have much to

plan with. So you're right in a broad sense. But most are not deliberative at the point of bani&tipty.

file barlgl;ruptcy after crossing a threshold of financial despair that is brought on by debts far outstripping thei
assets=



MS. SAFFORD: Well, this is one of the reasons why it is so critical that we encourage bankruptcy fraud task
forces, that we get the FBI and the postal inspectors and the IRS involved and that their level of skill increas
with the enormous assistance of the U.S. Trustee program because of the large numbers of bankruptcies be
filed. 2% The greatest portion of them, of course, are as Judge Martin said, poor people who have gotten
themselves into some kind of very substantial difficulty and who need the fresh start that the bankruptcy law
contemplate>! The major area of fraud, which previously was unaddressed, and it can be addressed now, is
not that group of people where the consequences are less for the S¥itanthe group of people who are
involved in business or in substantial economic activity who are engaged infrselneed to increase our

skills in dealing with these people, because they are the ones who, as Ross was describing, are going to be
deliberative about their criminal conduct, weigh their risks of prosecution against the benefit of getting away
with defrauding the creditors or working out side deals within a bankruptcy in order to receive benefits at the
expense of the creditor¥.

AGENT HYDE: Also taking what the judge said is true, that there is a huge group of individuals who are in
real desperate situations, it leads to an increase in individuals or entities who sort of prey on those people b
promising them things which will never come tre&You know, the bankruptcy petition mil they bill
themselves out as credit counselors, as anything other than bank®lptay;for a couple of hundred bucks,

they will promise you the world, throw you into bankruptcy with no intention of ever seeing you successfully
through bankruptcy. And while maybe for a few months the debtors’ creditors leave them alone because the
get notice that a bankruptcy has been filed, the rules don't help the debtors through the process and the cas
ultimately get dismissed for want of prosecutitfin the end, the debtors are out another couple hundred
bucks and are no further along in dealing with their debt probmi&e system is bogged down because
literally there are hundreds of bankruptcies coming through that are filed without any intention of being
successfully complete®® And that's where part of our focus in the FBI has been in going after not the
individuals who are really in sorry shape, but the individuals or entities who prey on them. | mean, they may
not make a lot of money on each individual person, but literally there are people who will handle thousands
these cases for two or three hundred dollars apitce.

MS. SAFFORD: In some of these cases that were involved in Total Disclﬁ%um.\,s in the 9th Circuit in

the Central District of Californi&® and then here in the Northern District of IIIino‘iil:jn both instances we

had the FBI involved in undercover projects in order to bring out of the woodwork the petition mill I&&yers,
paralegal&® and credit counselof$ and all those people who were preying on homeowners in foreclosures or
people who were renting property and subject to unlawful detaining adidieese people were going to

lose their homes and there was nothing else that could happen to them but that they would lose th&r homes
and the question was how long could they delay losing their homes. These mills came along and swooped
down on these poor people, promising them that they could keep them from losing their homes and
sometimes, in fact, persuading them to pay their mortgage payments to these counselors in the interim peric
while the stay was in effect®

AGENT HYDE: The credit counselors would promise to negotiate with the banks on their behalf and you pa
me your $600 a month mortgage payment, and | will take that and | will work with the bank and you pay me
this. 2t

MS. RASNAK: Or they deed their houses over to the mill counséﬁ)md they are told that, "We'll rent it
back to you."

AGENT HYDE: Like the judge has stated, those people are desperate.

MS. SAFFORD: A new area which had not been explored before, is using undercover agents playing the pa
of debtors with homes in the case of the Northern District of lllidd&nd then having their homes go into
foreclosure, having the advisements of the sale of their homes, and luring out of the woodwork those people
who prey upon the little peopl& And what was so interesting in the particular undercover project, as | think
I've said before, is that those ads appeared and it brought out all the birds. | mean, the ones we knew about
And over a period of time we had been receiving referrals from various bankruptcy judges, lots of referrals



from them, of what looked like very small, isolated cases of people who were either coming in purportedly
pro se, but where the judge or someone else had noticed that the petitions were3aniaa/so cases in

which the debtors were coming in represented but, nothing was ever carried thtéughso we were

getting individual cases. And the amounts of money were very small. They would not have been of interest t
us at all under the ordinary guidelines. They, of course, were of interest to us because the judges were
referring them and we're required to look at cases when the judges refer them. But, nonetheless, individuall
the cases were small and under the federal sentencing guidelines, they looked like insignificant cases becal
they would not have any significant jail senterflédy doing the undercover project we began to see the

broad scope of the criminal activity is on the part of these mills. By identifying several cases we also get a
significant sentence because of the change in the sentencing guidelines, so it makes a big difference.

MS. HESTON: What have you seen, Ross, in terms of the sensitivity of the bar to criminal prosecution of
bankruptcy fraud, particularly the bankruptcy bar? And | guess a follow—up question to that would be: What
role do you see the bankruptcy lawyer playing in terms of preventing or assisting the client in not filing cases
where there is potential for criminal charges?

MR. SILVERMAN: | think there probably is some increased awareness and sensitivity among bankruptcy
lawyers, but not as much as there ought to be. By contrast, white collar criminal defense lawyers who get
involved in situations with people who either in bankruptcy or contemplating bankruptcy, have a keen
awareness of the potential criminal issues, that are raised with the bankruptcy spectra.

| think that lawyers ought to be sensitive to the potential criminal issues when a client is either contemplating
bankruptcy or is in bankruptcy, and to the extent that you suspect that your client is possibly committing or
contemplating committing a bankruptcy fraud of some sort, that you need to be aware of the potential
exposures that are going to be created by virtue of what happens in the bankruptcy prd@dzetipde are

going to testify”® Documents are going to be produced. Things are going to happen by virtue of the
obligations that are created in the bankruptcy proceedings that could increase the likelihood that you and
others may be prosecutél So | think it is very important to be aware of those issues. And further, to the
extent that you don't want to increase the potential for prosecution, that you be in a position to counsel your
client about ways to avoid increasing the risk of prosecution: possibly getting out of bankruptcy before the
situation gets worse, or perhaps not filing a bankruptcy at all.

MS. HESTON: Have you had situations where bankruptcy lawyers have contacted you before they file
bankruptcy for a client?

MR. SILVERMAN: I've been involved in situations where as a creditor's attorney | was aware that a debtor
was contemplating filing bankruptcy, and I've been involved in situations where a debtor a was contemplatin
filing a bankruptcy and has chosen not to after deciding that the disadvantages that would inure to them by
virtue of filing the bankruptcy outweighed the benefits of the bankruptcy protections that they might obtain.

And | think it's something that attorneys need to be very sensitive to because essentially they are creating al
generating information that ultimately can be used against the client for criminal purposes, and the debtor m
potentially be committing more crimes than may have already been committed through the filing that could
subject you to enhanced prosecutiiin.

AGENT HYDE: We have seen numerous cases where someone under investigation for non—-bankruptcy crir
files bankruptcy, and in these cases invariably there is bankruptcy fraud.

JUDGE MARTIN: You know, there is the other side of that, | have seen where creditors think there is some
criminal activity afoot, they file an involuntary bankrupféagainst an individual or a business in hopes that
they can enhance the likelihood of criminal prosecution by bringing the disclosures of bankruptcy into play
and to get the attention in the bankruptcy context in a hearing on an involuntary. Have you run into that?



MR. SILVERMAN: | haven't run into that exact situation. But from a creditor's perspective, if somebody is
about to file bankruptcy, you look at it and say, well, if they are about to file bankruptcy, | am going to be abl
to do 2004 examinatiof not only of them, but of the other people who may have relevant information.

As an attorney you not only have to be aware of the disclosure issues for your client, but if the attorney is
involved with that debtor in some untoward activity, then the attorney may be subjected to discovery in the
context of the bankruptcy proceedifi§Even if the attorney is not subjected to discovery, the debtor may
very well say something in the bankruptcy proceeding or do something in the bankruptcy proceeding that
increases the likelihood of prosecutién.

MS. HESTON: Let's talk about that a little bit because | know that is a topic that you have dealt with, Joan.

What kinds of things have you seen that lawyers have done that have gotten them into trouble, such as end
up in front of a grand jury or even being prosecuted?

MS. SAFFORD: Just thinking back over the years of prosecutions where lawyers who are not trustees ende
up in trouble, it has often been in situations in which a lawyer had an opportunity to know a situation or an
asset, and then later was involved in a bankruptcy where disclosure of the asset or issue was required by th
Bankruptcy Codé&® and failed to disclose.

Cases, for instance, where a person has been the family's or the business' lawyer over a long period of time
and the lawyer is then handling the bankruptcy for that business, but they were also involved in creating the
parallel company into which go the assets but not the liabilities during the course of the chapter 11 or just
prior to the chapter 11. That is the kind of situation where a lawyer is two steps along the way so to speak al
therefore can be held to know that the assets of one company have gone into¥nother.

MS. HESTON: And not disclosed it?
MS. SAFFORD: And not disclosed it.

MS. SAFFORD: In the context of estate counseling, people who have been involved with a family and are
aware of the assets in the nature of inheritances, for instance, and at the same time are counseling with a cl
in a manner that will avoid their listing the fact that they are a beneficiary of a yet unsettled®state.

Similarly, are cases where an attorney has been involved in filing a lawsuit and therefore has knowledge of
lawsuit and the possibility that the client is going to be receiving some kind of settlement proceed and has
then filed a bankruptcy in a way that does not disclose the fact of that I&&3tiat's the kind of situation in
which we see professionals becoming involved where they are really involved in kind of two stages of a
transaction®

MS. HESTON: What about just the straight pre—bankruptcy planning? | mean, let's say that somebody come
to you and they have assets that are not exempt and they want you to figure out a way to shelter these asse
So the attorney sets up the trusts then doesn't handle the bankruptcy case so that there isn't the two steps,
is just the one. Is there exposure in that kind of situation?

JUDGE MARTIN: | guess | have a little trouble understanding your hypothetical. If it is a failure to disclose
issue, then it deals with the disclosure itself. If it's a bankruptcy planning issue where you are taking
advantage of available exemptions, | don't see how you can distinguish that from tax planning. So long as y
don't lie when you do your tax planning, you can take advantage of whatever loopholes the tax law affords.
It's only when you lie or fail to disclose in your returns that you start to get into trdlible.

So in terms of planning exemptions, there may be state laws that would make the planning ineffective. For
example, in Wisconsin, the exemption is denied if a debtor obtains the exemption by fraud. That might be a
separate issue. But in terms of taking available exemptions, I've always found that an illusory example. It jus



doesn't speak to the real issue.

AGENT HYDE: Or it comes up with what the judge is saying—The attorneys who, you know, if they move a
house from personal ownership into trust or close accounts, or something like that, and the bankruptcy com
up and it asks those questions, "What have you done in the last year?" and they write down "nothing" or
"haven't closed any accounts,” that's where they come into trdfililes not as much as | have seen in the
planning stages. It's in the bankruptcy when it asks those far-reaching — tell us everything that you have dol
- questions where they don't discloXe.

JUDGE MARTIN: There is a wonderful case out of the 5th Circuit, Ball%‘.r'nh which the lawyer does a lot

of nifty movement of assets, and then when the client comes back and wants to file bankruptcy, the lawyer
advises him that he has to disclose all of ﬁfaiater, the lawyer learns that the client retained a different
lawyer to file his bankruptcy, and obviously didn't tell the other lawyer about all of the platfilingt case
raises some of the issues where it's not the planning lawyer who gets into trouble but the next lawyer who
doesn't disclose’

MS. SAFFORD: But the next lawyer obviously is not with the same ability to know.
JUDGE MARTIN: No.

MS. SAFFORD: And the cases which we have seen are ones where we were able to show it. | mean there \
one case where we prosecuted a debtor, though not the attorney who had filed the original chapter 11 in wh
there were many, many assets the chapter 11 was voluntarily dismissed, and then filed a chapter 7 a year a
several days later. And now, on chapter 7 petition, there are no assets and the trustee finds that it is a no—a
estate. Obviously, with the same attorney in both positions the question comes up not only "When did you
transfer this? Was it more than a year ago?" That's not the question. The question is: "What happened?"
Because now you are able to show that there was planning between them to file both bankruptcies.

MS. RASNAK: These referrals we make on pre—bankruptcy planning are based on the time line when the
transfers occurred, how the future debtor is dealing with his creditors, and whether the transfers are disclose
when the case is filed®

| agree with the Judge and Doug. Debtors don't disclose the transfers. What people call pre—bankruptcy
planning is, "We don't want to tell you that we moved our ass&tHat's what it basically boils down to.

MR. SILVERMAN: | think we have a consensus. | think the grayer area for a practitioner, however, is where
the client says, "Well, here are my assets; here's my liabilities," and it just doesn't sound right. It doesn't sou
right to you. What do you do? Do you go ahead and file it? What is your duty in any particular circumstance’
Do you have a duty to act reasonably?

What is your duty of inquiry before you go off and file something? At what point do you go from being an
unwitting participant in somebody else's bankruptcy fraud to criminal complicity? And that's the more
difficult situation, I think, for the practitioner.

MS. RASNAK: | think bankruptcy attorneys are concerned about that. | have talked to many attorneys who
are concerned that the bankruptcy judges expect them to conduct some kind of basic inquiry about the debt
and not rely solely on what they are told.

For example, some consumer lawyers check on PAé“.éR; see if their clients have filed before. These
lawyers are concerned about serial filers and being criticized by the court for not discovering the earlier case
They are also concerned about criminal complicity.

MS. RASNAK: | want to make one other point on disclosure that we haven't touched on. | think the other are
that needs to be addressed is professionals' failure to disclose their conflicts and how that may result in



criminal liability. Certainly the recent case involving Milbank Twé&tand John Gellené® who has been
convicted, demonstrates that lawyers must make full and complete discl83ure.

MS. HESTON: Well, from a prosecutorial standpoint, let's get a little more specific because you're raising the
hackles, I'm sure, of every bankruptcy lawyer that will read this. What would you look at by way of proving
intent in that kind of a situation and what factors would lead you to prosecute a failure to disclose a significal
conflict?

MR. SILVERMAN: | think where an attorney clearly has problems is where he or she is asked very specific
questions and he or she and lies to the court. That was the allegation in the Milbank TweEd Case.

JUDGE MARTIN: That's a false oath issue, | think.
MR. SILVERMAN: Yes.

MS. HESTON: So it was not a case where one party in a large firm was working on a case that another part
didn't know about itt® It was a clear and intentional nondisclost2.

MR. SILVERMAN: That was the allegation.
AGENT HYDE: Was he prosecuted on one of the bankruptcy statutes or was he prosecuted for perjury?

MS. RASNAK: | think the issue is that lawyers need to fully disclose all their potential conflicts. If it is an
innocent mistake, you come in and supplement your affid3Yit.

JUDGE MARTIN: Ironically, it wasn't the failure to disclose that caused the problem in that case. It was the
failure to pursue an asset because of the corffiftit was the actual problem that arose from the conflict
existing, not from the disclosurE?®

We always retreat to, "you have to disclose,” and then the failure to disclose sounds like it's the criminal
activity. The criminal activity is to not act with appropriate fidelity under the situation where you have a

fiduciary relationship to two different parties or you have a relationship that may have fiduciary implications.
110

MR. SILVERMAN: But couldn't it be both?
MS. RASNAK: It's both, yes.

MR. SILVERMAN: Because the false oath is, "did you make a false oath?" and if you failed to disclose
something you should have disclosed, liability may attach to that point. And then if you fail to exercise your
fiduciary obligations, have you committed another crime?

MS. SAFFORD: Yes.

MS. HESTON: Throughout this discussion, there have been several references to the assistance of the U.S
Trustee. How has the U.S. Trustee role evolved and how would you describe that role in terms of today's
criminal bankruptcy prosecution?

MS. RASNAK: Historically, the program has worked to try and improve its working relationships with the
Department of Justice's other components - the FBI, the U.S. Attorney as well as other law enforcement
agencies as we've mentioned before, postal inspectors IRS and CID.

In 1992, the U.S. Trustee program hired a former U.S. Attorney, Joe Brown, to establish a strong referral
process and to build strong working relationships with prosecutors and agents. Over the last several years tl



Program has conducted extensive bankruptcy fraud training conferences for U.S. Trustee employees and
trustees. This has allowed us to prepare better referral and to better detect criminal activity.

The Program has participated in bankruptcy fraud training courses for Assistant U.S. Attorneys, Assistant
U.S. Trustees and other law enforcement agencies. One of our main objectives is to emphasize that the
integrity of a uniquely federal system must be protected even if the dollar loss may be small. Serial filers are
examples of how the dollar loss may be small but the integrity of the system is at stake.

We have also encouraged the formation of bankruptcy fraud working groups. The efforts of these groups ha
resulted in prosecutions and better refertals.

| believe we have made steady progress, and | am confident we will continue to do so in the future. The U.S
Trustees are dedicated to bankruptcy fraud—and Jerry Patchen, our director, has made it clear that bankrup
fraud is one of the U.S. Trustee's programs high priorities.

MS. HESTON: How have some of the rest of you been utilizing the U.S. Trustee's system in the context of
criminal prosecution?

JUDGE MARTIN: Well, since the U.S. Trustee system has been in place, | think judges, although they
continue under an obligation to refer suspected criminal activity to the U.S. Attdfheften rely on the

U.S. Trustee as an intermediald2 This works very, very well. The U.S. Trustee has more experience in
dealing with the U.S. Attorne}? and they have served as a clearing house. | think it's been more effective
from both ends because of that.

But | don't think it has changed the responsibility of the judges. I think it's just the way that the responsibilitie
are carried out in reporting suspected activity.

AGENT HYDE: The FBI uses the Trustee's Office all the time, especially regarding who the players are in a
certain bankruptcy. You know, there's always things underlying each bankruptcy: Who the trustee is, who th
trustee's attorney is, who the bankruptcy attorney is. Relationships like that you can talk with the U.S.
Trustee's Office who knows everybody and who can say, "Oh, with a phone call, we can get you the
information you need.”

So we use the U.S. Trustee's Office, as | mentioned earlier, in cases where someone under investigation fol
something else files bankruptdy® You can work with the Trustee's Office to look at that bankruptcy filings
and minutes of the section 341 rulE$,if you have some indication that there's going to be fraud.

MS. SAFFORD: Let me just say since this is an area of great sensitivity that Doug is not suggesting that the
FBI calls the U.S. Trustee's Office and says, "Make sure that these questions get asked by the trustee."

We are very sensitive to the fact that we cannot direct the civil discovery process for the sake of the criminal
casell’ But we have worked together. And certainly the U.S. Trustee has been the critical and leading force
in the efforts to educate the appointed private trustfes bankruptcy crime issues, and with the FBI coming

in and speaking, with our office coming in and speaking at those gatherings of trustees, to raise their genere
consciousness about the kinds of areas in which fraud can occur so that in those 341 M2atidgsther
meetings in which they have an opportunity to question the debtor or to question anybody, that their
sensitivities to where their problems may occur are increased and that they, therefore, as good trustees are

now asking a broader range of questions.

MS. HESTON: What principle directs the separation between someone on the criminal side not directing
someone on the civil side?

MS. SAFFORD: Well, there are two issues. First, if the person were being questioned by the criminal
prosecutors directly, they would of course have the right to invoke the Fifth Amendment; and second, if we



use a subterfuge to ask our questions, namely that we tell the trustee what our questions are — please ask tl
qguestion, this question, and this question — what we have done essentially is to deny the person the
opportunity to invoke their Fifth Amendment rights with the knowledge that the person who is asking that wa
somebody involved in a criminal prosecution.

JUDGE MARTIN: I find that interesting because my experience, and it hasn't arisen that often, is that people
even without representation by lawyers are amazingly aware of their Fifth Amendment rights. There is
nothing in bankruptcy that abrogates those Fifth Amendment rights.

MR. SILVERMAN: Right. | think the issue is if the person knew there was a criminal investigation, would
the person have responded differently?

And if you are conducting a criminal investigation under the guise of this being a civil bankruptcy matter, or ¢
civil audit that comes up with the IRS quite a bit, the person is really being tricked. | think, "gees, this is
routine nice bankruptcy matter, | am going to talk to you all day."

If you walked in and said "I am the FBI" and | wanted to ask you the same questions, a person would more
likely take the Fifth because now he, or she, knows the context in which the FBI is asking the questions.

U.S. vs. Tweel,lﬁ)a 5th circuit case, is, | think, the seminal case on this. It dealt with the IRS conducting a
criminal investigation under the guise of a civil autfitand the court concluded that this amounted to
trickery which violated the defendant's righf<.

JUDGE MARTIN: That surprises me.
MR. SILVERMAN: That was the constitutional analysis.

MS. SAFFORD: Well, since Tweel was decided, there have been many, many, many cases which have
explained that they are not the same as Tweel, which — | mean the courts have distingtiisad it.did

raise a question. For instance, in the bankruptcy context, if the trustee were asked the direct question, "is th
information,” you know, "is there a criminal investigation going on," the trustees are asked please not to say
that there is a criminal investigation going on if they know it. But if they are asked a direct question, in a
Tweel-like context, it is our belief that they should answer the question.

MS. RASNAK: Yes. They are instructed if they are asked a direct question, you answer what the truth is.

JUDGE MARTIN: My experience has just been that when people are on the stand — and | used to sit at Firs
Meetings of Creditors, | was actually a referee under the Bankruptcy Act, so | go way back - if people are
asked questions, they will invoke the Fifth on their own initiative whenever they think they're getting into
danger. | haven't seen people be unaware of their right to invoke the Fifth Amendment. In fact kids, playing |
the backyard, seven years old invoke it.

MR. SILVERMAN: | don't think that it is a matter of people misunderstanding their right to take the Fifth. If
I'm sitting across from Sandy Rasnak and answering questions, | may tend to take one approach. And if I'm
sitting across from an FBI agent answering questions, | may take a different approach.

AGENT HYDE: Yes, but Sandy would swear you in and say, "before we begin, this is under penalty of
perjury. Do you swear to tell the truth?" If you sat down with me, | wouldn't do that.

MR. SILVERMAN: Just a real quick analogy. If an FBI agent walked in and said to me "I'm a U.S. Trustee,
you can talk to me," and | talk to him because | think that he is a U.S. Trustee—-I don't think that's fair.

MS. HESTON: Isn't the distinction that, what you can't do is have the FBI come and tell the private trustee,
"well, | want you to ask this, this, and this question,” but you can train private trustees to ask those question:



and have them sit in the back of the room - or have the FBI sit in the back of the room and accomplish the
same thing.

MS. SAFFORD: But there is a big difference.

MS. RASNAK: We encourage our trustees to call us even if they just have a concern about a case. When
trustees contact us about problems, we act as a clearing house for complaints. Frequently we will have
different trustees calling about the same problem, and what you then have is a good referral. But as individu
trustees, they would not have all the information.

Trustees are an extremely important source of referrals. Their written referrals with accompanying
documentation greatly facilitate investigations. Other important sources of referrals include the bankruptcy
judges and creditors.

MR. SILVERMAN: At some point, this raises a real issue for the civil practitioner and for the bankruptcy
petitioner. You were talking about sensitivities to possible criminal exposures and investigations. And at son
point, does a debtor in bankruptcy have a right to be told that the trustee is contemplating a criminal referral
that there is a potential for a criminal referral, or that a criminal referral has been made?

For example, even if you are not explicitly acting at the direction of a law enforcement agency, the U.S.
Attorney's Office or the FBI, and they're not saying, "Well, make sure that you ask A, B and C," if you as the
chapter 7 trustee are sitting in on a 341 Meeting and you've decided that a crime has been committed -

MR. SILVERMAN: At some point, does somebody have an obligation to advise the debtor?

Obviously, if they are represented by counsel, their counsel ought to be zealously protecting them against
saying anything that may tend to incriminate them. But let's say they're pro se and they're sitting in there
answering your questions. And, really, what you are doing, you are attempting to gather facts that may
support a basis for a criminal referral.

MS. SAFFORD: In my view, the appointed trustee carrying out their duties to find out about assets and
whatever else are under no obligation to give anybody any warnings anymore than even an IRS revenue ag
coming to your house would be under any obligations to give you any warnings about — if it wasn't provided
for in federal regulations — to give you warnings with regard to your possible criminal exposure.

Each bankruptcy petition, each thing that you file with the bankruptcy court, cautions you that that this is true
and correct to the best of your knowledge and belief, that everything you've said is true, that what you said
last month was true and is true stiff' There is just repeated warnings within the documents themselves
within the procedure that says you can't lie or cheat or steal when you're in a bankruptcy#ds@xtdon't

think that — you're not in a custody situation, you're not in a criminal situation, and | don't think there is any
obligation.

| agree with you that a pro se person may be at greater risk, just as a person who is at home when the FBI
arrives to ask them questions, but the key issue is whether the party is in custody. | don't think there is a
reason under the Constitution and | don't think that there's a reason for purposes of good law enforcement tl
a new requirement of a warning of possible criminal liability should be instituted.

JUDGE MARTIN: I would think it would be very infrequent that the questioning undertaken by a trustee
would ever go beyond the scope that would be not only permissible but required untf8t&aet the
debtor's disclosures.

| suppose the best case you could make, Ross, would be if all those questions had been asked and then the
were some additional questions pursued purely for seeking prosecution on a separate ground or something
that. But | would think that would be such a rare instance, it would be hardly worth worrying about.



MS. RASNAK: And as a practical matter | agree with Joan you don't have to do that. But | think that trustees
when they think somebody is really getting themselves in trouble, will basically suggest to the person that
they take a break, talk to their lawyer, or if they are pro se, come back a different day.

MS. SAFFORD: May | just go back to the one other point, | think one of the most significant things that has
happened with the U.S. Trustees, working together through this instrument of this working group that the
Executive Office for U.S. Trustees and Executive Office for U.S. Attorneys has created, is that there is now
not only training for appointed private trustees and for Assistant U.S. Trustees, but there is joint training for
Assistant U.S. Trustees and Assistant U.S. Attorneys in the area of bankruptcy fraud where Assistant U.S.
Attorneys receive instruction on a basic bankruptcy and Assistant U.S. Trustees receive instruction on basic
fraud.2’ And then the rest of the program is to talk together about bankruptcy fraud. And this is a program
which has been going on now for a number of yeéds.

JUDGE MARTIN: | guess now that you raise it, | would like to take one broader step. The inquiry was raisec
as to whether attorneys practicing in bankruptcy were more aware of crimes and deterred by their awarenes

| do a lot of national seminars, and | have seen bankruptcy crimes as a topic on more seminars in the last fi\
years than ever before.

Joan does a lot of speaking on it, but a lot of other people do too. And it has become an area where even in
local bar associations, it is a topic that will come up as a discussion topic. So | think there is an awareness ¢
crimes that is much greater than there was certainly 20 years ago, even 10 years ago. A lot of it has come ©
of the Task Forces and the awareness of Operation Total Disclosure and things &2 that.

MS. HESTON: On the issue of the interaction between the private civil side of bankruptcy cases and the
criminal side of bankruptcy cases. Let's say that in the course of the FBI investigation the FBI turns up asset
that could be used to pay creditors. May the FBI turn this information over to the private trustees?

MS. SAFFORD: It's a problem. Because if there is a Grand Jury investigation going on and in the course of
the Grand Jury investigation we discover assets which were not disclosed in the bankruptcy case — and I'm
assuming at this point that there is not a bankruptcy fraud case going on, but we can do it both ways — we a
limited under Rule 6(c) of the Federal Rules of Criminal Proceldfiie our ability to disclose to the

appointed trustee — either chapter 7, chapter 11, or whatever - the fact that we have found those assets.

Now, it's often true that there is an awareness of a problem out there already. There have been cases where
the conclusion of the criminal case the bankruptcy is reopened because these assets are now free to be
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pursued—=-

JUDGE MARTIN: For example, where assets have been disclosed in an actual trial, but not in the Grand Ju

MS. SAFFORD: That's right. And we will go further such that if the case is resolved in a plea, we are not
going to allow our proceeding to be a way of deep-sixing Grand Jury information which could reveal the
existence of an asset. In our plea agreements we describe the disclosed assets in a way that any good trust
going to pursue the asset.

AGENT HYDE: What you mentioned earlier about the FBI locating assets without the trustee knowing.
Usually we're not looking for assets unless the trustee has referred the case to us. And usually in that situati
they're looking for assets, too, and they're using the subpoena power of the bankruptcy court or private
investigators or something, and usually they're finding the assets through the same means wedfe using.

MS. HESTON: Does the U.S. Attorney have any way to keep an asset from being dissipated while the
investigation is going on?



MS. SAFFORD: There are a few statutes under which you can keep the assets from being digSipated.
Under the mail fraud statute there is a provision for restraining an asset which relates directly to th# fraud.
Under the racketeering statute, there is a provision for a pre—prosecution restraint of the proceeds of the fra
even better, properties belonging to the person - if that person has been

conducting his business through a pattern of racketeering acti#i§o you can restrain proceeds in that

situation.t3¢

And also under the civil money laundering statutes or the forfeiture statutes relating to money laundering
crimes, 22’ you could proceed civilly and seize assEf$This approach has some advantages, obviously; it
holds the asset*® It has some disadvantages in that a later sale of the assets forfeited are sold, the value me
not be as great as if a trustee had liquidating them. On the other hand, they've now been itfrified.

one thing that can happen is that we can seize assets under our federal criminal statutes and then we can
dismiss that forfeiture proceeding, usually with an agreement at the time of conviction, that the assets are

going to be turned over to the trust&e.

But this is a brand—new area. We are really trying to work out what the roads are by which we can take the
proceeds of fraud and assure that they get to the people who were being defrauded by some other means tl
under restitution laws which can take many years to restore monies to the tdims.

MS. HESTON: What's been everyone's experience with using private investigators in cases where maybe
there doesn't appear to be enough initial information to get an FBI agent interested or involved?

MR. SILVERMAN: | think that creditors are using private investigators a lot more frequently now than they
ever have in the past to try to do their own investigations of the debtor's X8gtsl there's an abundance

of former federal, state and local law enforcement people who are taking their pensions and hiring themselv
out to the private sector to do investigatidd$In bankruptcy matters, more and more people are using

private investigators®

MS. RASNAK: Many accounting firms have groups that offer fraud investigation serdidtes.

MS. SAFFORD: As far as we are concerned, we are always grateful to have as much of a case investigated
possible in order for us to determine whether the prosecution should go forward. And | am regularly visited -
| would say at least twice a month — by attorneys who are in private practice here in Chicago who have done
very thorough investigation through a combination of investigators and discovery in which they have put
together a case which they, you know, believe should be prosecuted as a criminal matter. And it comes to u
When we receive information from private investigators, we have to look at the source, reliability of the
information, and the manner in which the investigators have gathered the information because of privacy an
other federal laws?’ For instance, bank information is subject to privacy considerations, so that if there is
bank information that has not come through regular discovery procedures, we need to be concerned about |
that information was obtainetf

Another example is tax information. Just by way of example, I've had a case presented to me wherein it can
and had the document locator number from the Internal Revenue Service across the top. Well, there's no w:
that came from any other source except the Internal Revenue Service. The Internal Revenue Code is very,
very strict on the question of disclosul€.I've got a different problem then. I've now got a problem of who is
disclosing something within the Internal Revenue Service.

MS. HESTON: But once you get the information since you weren't the wrongdoer, can't you take it and run
with it?

AGENT HYDE: What we've done in the past is if we get information like that, you take it as sort of an
allegation and you get a federal grand jury subpoena and you go subpoena the bank, or whatever else, to s
it is true or not because it could just as easily be wrong information that they're providing you.



JUDGE MARTIN: Especially photocopies that can be easily doctored.

AGENT HYDE: One, you're concerned it was gotten inappropriately, and two, you want to know if it's true or
not. You know, just because someone gives it to you — | mean, it could have been gotten inappropriately an
be true and that's problematic — but it also could have been gotten inappropriately and be completely false.

MS. SAFFORD: You have to independently investigate any of that kind of information.

MR. SILVERMAN: Assuming that the evidence was improperly obtained by the private investigator who was
working for a private—sector client, there wouldn't be anything that would preclude you from using that
evidence in a trial. It wouldn't render the evidence inadmissible so long as that person was not acting as yoL
agent when it was improperly obtainézf

And | think, though, that something that bankruptcy practitioners should be aware of, or creditors or debtors,
if you are using private investigators, you have to be really careful about what they're doing because they ar
operating as your agenfs! And if they're getting information that they are not supposed to have, or getting
information that they're supposed to have through improper means, criminal and civil liabilities can attach nc
only to them but to the hiring party as the principal for whom they are conducting those actiities.

The situation Joan raises is a very interesting one if somebody comes to her and says, "Here's this tax retur
information.” Well, Joan knows that person shouldn't have that tax return information and, ultimately, what |
assume happens is there is an investigation of how they got that tax return information that can create all sc
of bad problems for everybody who was involved in obtaining that information.

MS. HESTON: Ross, what can you do to protect yourself if you're going to hire a private investigator?

AGENT HYDE: A lot of times if someone is involved in fraud in say a bankruptcy case, they're involved in
fraud in some other situation. We've seen plenty of bankruptcy fraud cases where there was also bank frauc
being committed, or tax fraud, or something else, and there are tax returns or bank statements which were
fraudulently created for another purpose which you might come atidss.

There have been plenty of cases where someone fakes up a tax return for a bank loan or fakes up a bank
record for a bank loan or something like tatBut, if you just rely on something a private investigator gives
you, you're going to have big problems.

MS. SAFFORD: Doug has alluded several times to something that I think it is really important to note — and
goes back to one of your earlier questions — which is what are we seeing now.

Because of the higher level of scrutiny and increased ability of the people who are involved in the prosecutic
now, we are looking at all fraud cases which end up in a bankruptcy, or all bankruptcy fraud cases, to see w
other fraud is going on. We always find that if there is a bankruptcy fraud involving a business, there is othel
fraud there as well>® And if there is a fraud such as a Ponzi schéﬁﬁezr whatever else, and then it is

followed by a bankruptcy, then the bankruptcy will be fraudulent &6t other words, the bankruptcy

fraud is a means and manner of carrying out the larger fi2ud.

JUDGE MARTIN: Well, that confirms a suspicion I've always had that even if you can find bankruptcy fraud,
there's probably less fraud committed in the harsh light and obvious scrutiny of a bankruptcy context than
there is right next—door to it where there isn't as much scrutiny or as much harsh light put on it. The chances
are that fraud in other commercial endeavors is greater than it is in bankithtcy.

MS. SAFFORD: Well, you know, the emphasis is usually one priority area over another. | mean ten years
ago, the emphasis was on bank fraud and we were not prosecuting the bankruptcy frauds that went along w
it. 2 Now, we have just shifted our spotlight as to what it is we're doing and focused more on bankruptcy
fraud.2®? But one should certainly not forget that we're doing both those things at the same time.



MS. RASNAK: And to go back to a question earlier about what we've seen in terms of changes in prosecutic
is very much that, is that the U.S. Attorney is now calling us saying, "we have this investigation. We found a
bankruptcy fraud. We would like you to get involved in and help us and get that count!ibAad that's a

tremendous change. That really increases the number of cases that are being prosecuted for bankruptcy fre
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MR. SILVERMAN: The first thing to do is to make sure that private investigator is licensed, make sure
they're bonded. Get proof of those things. You need to familiarize yourself with the issues that are going to t
involved in whatever investigation you are asking them to do, so you need to know what your trespass laws
are, you need to know what your privacy laws are. You need to talk to them: what are you going to do and
how are you going to do it? And you need to really assure yourself and feel comfortable that whatever they'r
doing is going to be legal and in hindsight, if anybody looks back on the way the investigation is done, you
aren't going to have any probleri&.

Once I've done that, | put into the terms of my engagement letter with the investigator: here's what you are
being hired to do—you are not to do A, you are not to do B, you are not to do C.

So | make it very explicit what | am asking him or her to do and not to do. And that's about as much
protection as you can get. But beware because 9 out of 10 of them will say: "Don't worry. | do this all the
time. | know what I'm doing. Don't worry, it's perfectly legal,” and, it's not. | really do think that not only do
you have an obligation to do it, but it's good practice to satisfy yourself through inquiry that you know what
they're doing and that you're comfortable that what they're doing is perfectly legal.

MS. SAFFORD: And the most dangerous area is any kind of wire tap situation — So, you know, we, they — |
mean "we" the defense attorneys, the creditors' attorneys — we all have to be aware of what the federal and
state laws are which prohibit certain kinds of conduct, and then be sure that information is being obtained in
the proper way:®® And if in the case of material being brought to us, if it has not been obtained in a proper
way, can we redo the work and get it in a proper way? Yes. But we do have to be cautious.

MS. HESTON: What kind of trends are you seeing over the last five years in terms of types and severity of
the sentences being imposed?

MS. SAFFORD: Well, the Federal Sentencing Guideliﬁ@swhich are the only ones with which | am

familiar, are based on the amount of fraud on a whi&nd in the bankruptcy area, there is an additional
enhancement of the sentence because under the law, at least of our circuit, every bankruptcy fraud involves
violation of a judicial order:®® Because judicial orders — the standing orders require so much disclosure that
it pretty much covers what's going on. You've got to tell the truth, you've got to disclose, and so on. So the
court here has held in the 7th Circuit that in almost every instance there would be an enhancemedt¥or that.

So if you put that together, it's the amount of the fraud, and then it is the enhancement for a violation of a
judicial order. Additionally, under the sentencing there is an enhancement for any violation of a fiduciary
duty.2’®° And in the case of a person who is a chapter 11 debtor-in—posséSsieat person is considered to
be a fiduciary to their estate. In all those cases, you would have an enhanced sEAm¢ee sentences for
bankruptcy fraud are much more substantial now than they were before the sentencing guidelines came in

approximately ten years agd®

Additionally, prosecutors have become increasingly adept at using the enhancements to maximize the
sentences.’? Whereas for instance if you did $10,000 worth of fraud ten years ago, there was not any kind of
a sentence. Now it may, in fact, involve some brief period of incarceration. And when you start getting up in
$120,000 to $300,000 range, you now are more definitely into an area where there will be some sentence o
incarceration’’® So the white—collar crimes as a whole are going up in the bankruptcy fraud area because

they involve fiduciaries, and because they involve violations of judicial ofd&rs.



MS. RASNAK: And there is an enhancement for lawyers or accountants or anybody who has special skills.
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MS. SAFFORD: That's right. And more than minimal planning. And, of course, a bankruptcy almost
inevitably involves more than minimal plannidg

So there are many enhancements built into the sentencing guidelines that are making bankruptcy fraud carr
significant penalties-”®

MS. HESTON: | would just like to end with everybody giving their views about what changes will be taking
place over the next few years in the area of criminal prosecutions.

JUDGE MARTIN: I guess | would anticipate that as bankruptcy sophistication increases, just an
understanding of the law means that frauds that are attempted will probably be somewhat more sophisticate
There may be some downturn for awhile if the majority of cases continue to be filed and if there aren't as
many reorganization cases. Sophistication will advance very rapidly. | would expect that we would see more
complex frauds.

MR. SILVERMAN: Yes. | think that you're going to have more prosecutions as more and more prosecutors
and trustees and law enforcement people become more aware and more educated, more interested, more
motivated to do these cases. | think as a result of that, you're going to have a deterrent effect on the amoun
fraud. So | think the amount of fraud is going to go down; | think the number of prosecutions is probably
going to go up.

And | think that over time everybody who participates in the system is going to become much more keenly
aware of what they are doing and more careful about how they are doing it.

So hopefully it's going to work to the benefit of everybody who participates in the system and five years fromn
now, everybody will sit down and say, hey, the system got better.

MS. SAFFORD: | think because the large law firms have become involved in the bankruptcy cases of large
companies that we will have more referrals of increasingly sophisticated cases because during the course o
civil discovery of these cases, experienced practitioners with a whole range of experience in the economic
areas will develop much better referrals of sophisticated cases. And increasingly, | believe the U.S. Trustee:s
are getting referrals of that sort from the large law firms.

MS. RASNAK: We are. And | think what Ross said is very true. For | hope that some day bankruptcy fraud
will not be unique anymore. Prosecutors and agents will be used to dealing with these crimes; thus,
prosecutions will increase.

| also hope that our program will be able to dedicate more resources to referring, investigating and assisting
the U.S. Attorney and law enforcement agencies in pursuing bankruptcy fraud prosecutions.

Hopefully in five years | will be able to say that the U.S. Trustee was able to add additional personnel just to
work on the fraud aspect.

AGENT HYDE: | think unfortunately, also, as more and more information becomes available and more and
more national data bases get out there like PAEEBnhd National Public Record® data bases, you're

going to see a decrease in the sort of asset fraud because more and more of that information will be easily
obtainable. But you're going to see an increase in more sophisticated or multilayered fraud as people realize
that to hide assets, they can't just not list it — because it will be much easier for someone on a computer to ©
some sort of a search and come up with something - they will have to do multilayered transfers or somethin
like that to try and conceal their assets. | think the schemes are really going to be much more difficult to figu
out.



MS. RASNAK: | just want to add one other thing, too. The U.S. Trustee program is very committed to trying
to do what | call civil law enforcement in the sense of increasing our filing of discharge complaints and doing
the best we can with the civil remedies that are available. And, again, that goes to the resources. | hope tha
the future we can increase the time we dedicate to pursuing those remedies.

MS. HESTON: Thank you all for your time and insight.
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courts of equity and claims must be brought in good faith).Back To Text

83 See Fed. R. Bankr. P. 2004(a) (mandating "on motion of any party in interest, the court may order the
examination of an entity").Back To Text

84 See id. 2004(b) (encompassing "any matter which may affect the administration of the debtor's estate" an
"any other matter relevant to the case"); see also 9 Collier, supra note 79, 1 2004.01, at 4 (contending that
third parties may be examined and compelled to appear).Back To Text

8 see generally In re Wilcox, 109 F. 628, 631 (2d Cir. 1900) (stating that testimony of debtor, given under
oath and reduced to writing, can be used as evidence against debtor in subsequent bankruptcy

proceedings).Back To Text



8 See 11 U.S.C. § 542(a) (requiring that all property that can be used or sold by trustee in bankruptcy, must
be turned over to trustee); see also 18 U.S.C. § 152 (stating that any person knowingly and fraudulently
concealing assets or issue would be fired or imprisoned). Back To Text

871f the lawyer created or helped create the parallel company intending to defraud creditors, and files the
debtor's bankruptcy claim under chapter 11, he is guilty of bankruptcy fraud under 18 U.S.C. 8§ 157 which
states:

A person who, having devised or intending to devise a scheme or artifice to defraud and for
the purpose of executing or concealing such a scheme or artifice or attempting to do so -

(1) files a petition under title 11;
(2) files a document in a proceeding under title 11; or

(3) makes a false or fraudulent representation, claim, or promise concerning or in relation to
proceeding under title 11, at any time before or after the filing of the petition, or in relation to
a proceeding falsely asserted to be pending under such title, shall be fined under this title,
imprisoned not more than 5 years, or both.

18 U.S.C. § 157 (1994).Back To Text

8 see id. A lawyer counseling an inheritance estate that has as a beneficiary the lawyer's debtor in a
bankruptcy proceeding, would violate 18 U.S.C. § 152 for knowingly and fraudulently avoiding the listing of
the inheritance as an asset. See id. § 152(1).Back To Text

8 The knowledge of the lawsuit and failure to disclose the possible proceeds violates 18 U.S.C. § 152(1),
where "[a] person who knowingly and fraudulently conceals . . . any property belonging to the estate of a
debtor,” and that person will be subject to a fine or imprisonment. Id.Back To Text

% The first stage occurring as the attorney in the previously pending lawsuit and the second stage being the
bankruptcy filing; thus, stage one provides the knowledge and stage two allows the fraudulent concealment,
placing the attorney in violation of 18 U.S.C. § 152(1). See id.Back To Text

%1 See Fed. R. Bankr. P. 9011 (authorizing sanctions against attorneys for misrepresentation to court). See,
e.g., Model Rules of Professional Conduct Rule 1.2(d) (1983) (stating "a lawyer shall not counsel a client to
engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent).Back To Text

92See 11 U.S.C. § 152 (1994) (stating that knowingly and fraudulently making false oath or account in or in
relation to case under title 11 is offense against United States); see also United States v. Ballard, 779 F.2d
287, 295 (5th Cir. 1986) (explaining that statute clearly proscribes making false oaths in bankruptcy matter);
Chalik v. Moorefield (In re Chalik), 748 F.2d 616, 618 (11th Cir. 1984) (claiming that deliberate omissions
may result in denial of discharge).Back To Text

9 See FDIC v. Sullivan (In re Sullivan), 204 B.R. 919, 943 (Bankr. N.D. Tex. 1997) (finding false statements
and omissions by debtor rose to level of intentional and willful defrauding of creditors); see also Morton v.
Dreyer (In re Dreyer), 127 B.R. 587, 594 (Bankr. N.D. Tex. 1991) (stating that failure to properly amend
schedules constitutes "reckless indifference to truth” and is fraud); Banc One, Texas v. Braymer (In re
Braymer), 126 B.R. 499, 504 (Bankr. N.D. Tex. 1991) (observing that debtors repeated unwillingness to
reveal assets under oath, her "course of conduct showed a pattern of intentional_deceit").Back To Text

9 See Ballard, 779 F.2d at 294 (affirming district court's conviction of debtor for making false statements in
his bankruptcy).Back To Text



% See id. at 292.Back To Text
9 See id.Back To Text

9 See Fed. R. Bankr. P. 9011(c) (providing for sanctions against attorneys who file improper documents); st
also In re United States Voting Mach., Inc., 224 B.R. 165, 171 (Bankr. D. Colo. 1998) (asserting courts have
inherent power as well as statutorily granted authority to impose sanctions).Back To Text

% see Sullivan, 204 B.R. at 940 (stating that pattern or series of transactions, or course of conduct, is factor
be considered as evidence of fraudulent intent); Dreyer, 127 B.R. at 593 (noting that bankruptcy system relit
on debtor making complete disclosures and dealing honestly with creditors); Braymer, 126 B.R. at 503
(discussing that property which debtor has transferred prior to bankruptcy must be honestly and accurately

represented).Back To Text

% See Amidei v. Metz (In re Metz), 150 B.R. 821, 824 (Bankr. M.D. Fla. 1993) (stating failure to disclose
assets on statement of assets and liabilities may prove actual intent of fraudulent concealment); March v.
Sanders (In re Sanders), 128 B.R. 963, 973 (Bankr. W.D. La. 1991) (asserting that debtor's failure to disclos
pre—petition transfers was unlawful); Dublina, Ltd., v. Sklarin (In re Sklarin), 69 B.R. 949, 955 (Bankr. S.D.
Fla. 1987) (asserting that intent to hinder can be inferred when debtor fails to disclose assets in required
bankruptcy statements).Back To Text

100 pACER (Public Access Court Electronic Records) is an electronic public access service which provides
access, via computer, to district and bankruptcy court case information and court dockets. (visited Nov. 5,
1998) <http://www.uscourts.gov/PubAccess.html>.Back To Text

101 see Jackson Nat' Life Ins. v. Greycliff Partners, Ltd., 2 F. Supp.2d 1164, 1166 (E.D. Wis. 1998)
(discussing conflict of firm in representing debtor in chapter 11 proceedings while also representing their
secured creditor without disclosing that information to debtor). In Jackson, the court appointed representativ
of Bucyrus—Erie Company (who was represented by Milbank Tweed), and brought suit against Bucyrus'
secured creditors. One of the creditors was the South Street Fund, which was run by Mikel Salovaara, who
was also a Milbank Tweed client. The defendants used their leverage to cause Milbank Tweed to draft the
bankruptcy plan detrimental to Bucyrus and beneficial to themselves. Milbank Tweed induced Bucyrus to
enter a settlement of their claims against South Street Funds. John Gellene was the Milbank Tweed partner
representing Bucyrus. See id.; see also Paul M. Barrett, Inside a White—Shoe Law Firm's Conflict Case, Wa
St. J., Jan. 23, 1998, at bl (outlining relationship of Milbank Tweed partner Lawrence Lederman and his
clients Bucyrus & Salovaara before he joined Milbank Tweed); Matthew Goldstein, Grand Jury Subpoenas
Issued in Inquiry on Milbank Conflict, N.Y.L.J., June 11, 1997, at 1 (discussing relationship between Bucyru:
and Mikel Salovaara). Lederman brought both clients to the firm and when Bucyrus needed assistance with
bankruptcy proceedings, Lederman introduced Milbank Tweed partner John Gellene to the company. See
Barrett, supra note 101, at B1. Back To Text

102 5ee Paul M. Barrett, Former Milbank Tweed Partner Convicted of Misleading Judge, Wall St. J., Mar. 4,
1998, at b13 [hereinafter Milbank Tweed Partner Convicted] (discussing trial and conviction of John Gellene
for perjury in bankruptcy action); Barrett, supra note 101, at B1 (discussing firm's dual representation of
debtor and creditor which caused conflict of interest); Dave Daley, Perjury Trial Opens, Charges Stem from
Lack of Lawyer's Disclosure in Bucyrus Bankruptcy Case, Milwaukee J. & Sentinel, Feb. 24, 1998, at 1
(noting that Gellene was charged with three counts of perjury in bankruptcy action); Milbank Tweed
Ex—Partner is Sentenced to 15 Months, Wall St. J., July 28, 1998, at 1 (discussing sentencing of former
partner John Gellene for perjury in bankruptcy action).Back To Text

103 5ee supra note 93 and accompanying text.Back To Text

104 see Barrett, supra note 101, at B1 (discussing John Gellene's two formal conflict disclosures in 1994 anc
his failure to disclose Milbank Tweed's representation of creditor, Salovaara).Back To Text



105 5ee id. at b1 (observing partner Lederman's introduction of partner Gellene to Bucyrus and discussion
among partners at firm over issue of possible conflict in representing Salovaara as well).Back To Text

106 see id.Back To Text

107 see Jensen v. Unites States Trustee (In re Smitty's Truck Stop, Inc.), 210 B.R. 844, 850 (B.A.P. 10th Cir.
1997) (asserting that attorney's failure to disclose connections that have potential for creating conflict warrar
denial of compensation); In re Bonneville Pacific Corp., 196 B.R. 868, 885 (Bankr. D. Utah 1996), aff'd in
part, rev'd in part sub nom. Hansen, Jones & Leta, P.C. v. Segal, 220 B.R. 434 (D. Utah 1998) (opining that
attorney has duty to debtors—in—possession which can only be met by avoiding fraudulent behavior);
Christopher M. Ashby, Comment, Bankruptcy Code Section 327(a) and Potential Conflicts of
Interest—Always or Never Disqualifying? 29 Hous. L. Rev. 433, 461-62 (1992) (discussing need for attorney
to disclose all potential conflicts of interest to bankruptcy court).Back To Text

108 see supra notes 101-102 and accompanying text.Back To Text
19 5ee id.Back To Text

1935ee In re Dynamark, Ltd., 137 B.R. 380, 381 (Bankr. S.D. Cal. 1991) (stating counsel for debtor and
creditor in unrelated matters not precluded automatically from representation). See generally 1 Collier, supr:
note 79, 1 8.01[3], at 8—6 (describing duties of diligence, competence, and loyalty and duty to exercise
independent professional judgment). But see supra note 101 and accompanying text. Back To Text

111 5ee Ronald J. Ostrow, U.S. Steps Up Bankruptcy Fraud Prosecutions in L.A.; Crime: Justice Department
Expected to Announce 31 Cases Involving 35 Defendants Here, a Leading Trouble Spot in the Nation, L.A.

Times, Feb. 29, 1996, at 1 (noting surge in bankruptcy fraud prosecutions in Los Angeles accounts for almo
one third of more than 100 cases filed under "Operation Total Disclosure”); supra note 10 and accompanyin
text.Back To Text

125ee 18 U.S.C. § 3057 (a) (1994) (requiring judges or trustees having reasonable grounds for believing th
violation under laws of United States relating to insolvent debtors has been committed to report all
appropriate information to United States Attorney); see also In re Valentine, 196 B.R. 386, 387 (Bankr. E.D.
Mich. 1996) (acknowledging duty of judges and trustees to report possible bankruptcy crimes to United Stat
Attorney); In re Weintraub, 171 B.R. 506, 510 (Bankr. S.D.N.Y. 1994) (referring possible fraud to United
States Attorney's Office).Back To Text

113 35ee In re Holder, 207 B.R. 574, 585 (Bankr. M.D. Tenn. 1997) (discussing chapter 11 trustee's statutory
duty to report all facts and circumstances of case to U.S. Attorney). See, e.g., United States v. Coyne, 587
F.2d 111, 114 (2d Cir. 1978) (discussing trial court's direction to trustee to report facts surrounding possible
crime to United States Attorney); In re Lawson Trucking Co., 56 B.R. 194, 195 (Bankr. D.R.l. 1986)
(suggesting that if there are reasonable grounds, United States Trustee should refer matter to United States
Attorney).Back To Text

114 5ee 28 U.S.C. § 586(a)(3)(f) (1994) (requiring U.S. Trustee to refer acts which may constitute crimes to
U.S. Attorney and to assist, at request of U.S. Attorney, in prosecution of such acts). See generally Attorney
General Crackdown, supra note 31, at D2 (discussing number of possible crime referrals made by United
States Trustee to United States Attorney).Back To Text

115 5ee generally Punishment 11, supra note 8, at 27 (explaining role of F.B.I. in bankruptcy crime reporting
and investigation).Back To Text

118 5ee 11 U.S.C. § 341 (1994) (authorizing trustee to convene meeting of creditors).Back To Text



117 See United States v. (Under Seal) (In re Grand Jury Subpoena), 836 F.2d 1468, 1479 (4th Cir. 1988)
(explaining prohibition of investigating using civil discovery as tool in criminal investigations). See generally
Georgia A. Staton & Renee J. Scatena, Parallel Proceedings — A Discovery Minefield, 34 Ariz. Attorney 17,
18 (1998) (discussing hazards of using civil discovery in order to obtain information for criminal

investigation).Back To Text

118 see 3 Norton, supra note 22, § 49:8 (making it crime for bankruptcy petition preparer to knowingly
disregard requirements of title 11).Back To Text

195ee 11 U.S.C. § 341 (authorizing trustee to convene meeting of creditors).Back To Text
120550 F.2d 297 (5th Cir. 1977).Back To Text

121 see id. at 298 (discussing Internal Revenue Agent's criminal audit, at request of Organized Crime and
Racketeering Section of Justice Department, violated subject's rights when agent led subject's accountant tc
believe it was civil audit).Back To Text

1225ee id. (finding that agent's behavior constituted illegal search in violation of Fourth Amendment because
consent was given through deception); see also In re SEC v. ESM Gov't Sec., Inc., 645 F.2d 310, 315 (5th
Cir. 1981) (finding that agent's failure to disclose to defendant criminal nature of investigation was deliberate
attempt to deceive him, thus disregard of his rights); Jones v. Berry, 524 F. Supp. 645, 651 (D. Ariz. 1981)
(finding agent's failure to disclose association with IRS was more severe violation than violation in
Tweel).Back To Text

123 5ee United States v. Powell, 835 F.2d 1095, 1099 (5th Cir. 1988) (contrasting Tweel by finding evidence
was not product of fraud or trickery); United States v. Peters, 944 F. Supp. 646, 654 (N.D. Ill. 1996) (finding
that agents were not involved in covert criminal investigations); Chris—Marine USA, Inc. v. United States,
892 F. Supp. 1437, 1453 (M.D. Fla. 1995) (distinguishing facts from Tweel because plaintiff's had actual
knowledge of criminal investigation).Back To Text

124 5ee 11 U.S.C. § 727(a)(4) (providing for “false oath" exception to discharge). See, e.g., Asa S. Herzog e
al., Herzog's Bankruptcy Forms and Practice, pt.6, form 8.02, Declaration Under Penalty of Perjury on Beha
of a Corporation or Partnership (containing an affirmation that information provided by debtor is "true and
correct").Back To Text

125 5ee Herzog, supra note 124, pt.6 form 8.02.Back To Text

126 5ee 11 U.S.C. § 521(4) (requiring debtor to surrender to trustee all property of estate and any document:
relating to estate).Back To Text

127 see Benderson, supra note 10, at 21 (describing trustee training programs and their effects).Back To Te:
128 |d Back To Text

129 5ee generally Gaumer, supra note 5, at 10 (discussing success of government initiative to combat
bankruptcy fraud).Back To Text

130 5ee Fed. R. Crim. P. 6(e) (listing situations in which disclosures of grand jury information is permitted,
but not including efforts to locate assets in separate bankruptcy proceeding); United States v. Theron, 116
F.R.D. 58, 60 (D. Kan. 1987) (raising issue of disclosure of grand jury records to bankruptcy trustee as
violating secrecy provisions of Rule 6(g)).Back To Text

131 See Abernathy v. United Mo. Bank (In re Abernathy), 38 B.R. 768, 769 (Bankr. W.D. Mo. 1983) (stating
that bankruptcy proceeding may be reopened if new assets are discovered); see also Weston Burley House



Inc. v. Pyles (In re Pyles), 38 B.R. 92, 94-95 (Bankr. W.D. Mo. 1984) (discussing creditor's right to reopen
bankruptcy proceeding if new assets are discovered); In re Frank, 278 F. 390, 390 (D. Mont. 1922)
(discussing ability for estate to be reopened in order for administration of newly discovered assets).Back To
Text

132 5ee Durkin v. Mazur (In re American Resources Corp.), 942 F.2d 790, 790 (9th Cir. 1991) (noticing
debtors attempts to conceal books and records and fraudulent transfer of assets after requested by trustee)
United States v. Murray, 751 F.2d 1528, 1532 (9th Cir. 1985) (discussing FBI agent who seized evidence of
bankruptcy fraud while searching for evidence of tax evasion).Back To Text

1335ee 18 U.S.C. § 981(a)(1)(D) (1994) (granting government ability to seize assets directly or indirectly
traceable to violations for mail fraud, wire fraud, or major fraud against United States); see also id. §
981(a)(1)(D)(ii) (permitting seizure of assets . . . "relating to fraud and false statements"); id. 8
981(a)(1)(D)(vi) (allowing seizure of assets . . . "relating to wire fraud").Back To Text

134 5ee id. § 981(a)(1)(D)(v) (relating to violations of 18 U.S.C. 1341, protecting against mail fraud); see also
United States v. Amiel, 889 F. Supp. 615, 623 (E.D.N.Y. 1995) (discussing seizure of assets related to sche
involving sending counterfeit copies of artwork to victims by mail); United States v. 16899 S.W. Greenbrier,
774 F. Supp. 1267, 1274 (D. Or. 1991) (denying defendant's request for return of property seized in violatior
of 18 U.S.C. § 1341 and other sections of title_18).Back To Text

135 5ee 18 U.S.C. § 1963(a)(3) (delineating what is to be forfeited in conjunction with imposed criminal
punishments); see also United States v. Regan, 858 F.2d 115, 119 (2d Cir. 1988) (describing court's ability 1
restrain potentially forfeitable assets pursuant to violation of 18 U.S.C. § 1963, prohibiting racketeering
activity); United States v. Berg, 998 F. Supp. 395, 398 (S.D.N.Y. 1998) (stating that § 1963 allows court to
restrain assets of similar value of partnership interest at time of crime if assets cannot be divided without
difficulty).Back To Text

136 see generally In re Assets of Martin, 1 F.3d 1351, 1353 (3d Cir. 1993) (noting court's ability to restrain
pre—trial and pre—conviction assets under § 1963); United States v. Eagleson, 874 F. Supp. 27, 28 (D. Mass
1994) (explaining government's pre—trial restraint of defendant's assets that relate to his racketeering activit
In re Assets of Parent Indus., 739 F. Supp 248, 255 (E.D. Pa. 1990) (discussing court's authority to restrain
potentially forfeitable assets regarding violations of § 1963).Back To Text

1375ee 18 U.S.C. § 1956(b)(1) (authorizing government to pursue property involved in violation of criminal
money laundering); see also id. 8 981 (b)(1)(D)(ii) (authorizing pursuit of property and assets related to
money laundering crimes).Back To Text

138 See United States v. Ursery, 518 U.S. 267, 267 (1996) (stating that civil forfeiture and in rem proceeding:
in relation to money laundering crimes do not constitute punishment for double jeopardy purposes); United
States v. Cunan, 156 F.3d 110, 116-17 (1st Cir. 1998) (discussing government's ability to restrain assets
civilly until after criminal proceeding and if unsuccessful, government may attempt to cease property civilly);
United States v. One 1988 Prevost Liberty Motor Home, 952 F. Supp. 1180, 1210 (S.D. Tex. 1996) (stating
that debtor who launders money and subsequently purchases motor home with proceeds may be forced to

forfeit that property).Back To Text

139 5ee United States v. Trost, 152 F.3d 715, 721 (7th Cir. 1998) (affirming forfeiture of seized assets due to
money laundering and other fraud related crimes); United States v. Dowdy, No. 96-1545, 1996 WL 690139,
at *1 (8th Cir. Dec. 3, 1996) (finding government's restraint and subsequent forfeiture of assets did not viola

double jeopardy).Back To Text

140 5ee United States v. Paccione, 948 F.2d 851, 856-57 (2d Cir. 1991) (discussing significant difference
between sale of property from public auction as opposed to government auction); see also United States v.
Salerno, 932 F.2d 117, 117 (2d Cir. 1991) (denying unsecured creditor's appeal from order authorizing



government to turn over to chapter 11 trustee assets that were forfeited under RICO where trustee then solc
assets and unsecured creditor did not receive his interest).Back To Text

141 see Myron M. Sheinfeld et al., Civil Forfeiture and Bankruptcy: The Conflicting Interests of the Debtors,
It's Creditors and the Government, 69 Am. Bankr. L.J. 87, 101 (1995) (discussing different views and
methods used by courts when confronted with creditor's claims to forfeited assets by government).Back To
Text

142 5ee United States v. Smith, 46 F.3d 1223, 1240 (1st Cir. 1995) (listing case law supporting district court's
award of restitution for losses contributed to defendant's bank fraud); United States v. Mullins, 971 F.2d 113
1147 (4th Cir. 1992) (remanding to district court for determination of restitution, losses attributed to
defendant's activities involving wire fraud); United States v. Angelica, 859 F.2d 1390, 1393 (9th Cir. 1988)
(affirming court's award of over four million dollars in restitution to victims of wire and mail fraud, but only

to extent that losses occurred after enactment of Victim and Witness Protection Act of 1982).Back To Text

1433ee In re Boyd, 143 B.R. 237, 240 (Bankr. C.D. Cal. 1992) (addressing private investigator hired to gathe
information about debtor's property interests); State Bank of India v. B.B. Chachra (In re B.B. Chachra), 138
B.R. 397, 399 (Bankr. S.D.N.Y. 1992) (discussing private investigation that revealed debtor's business
interests in India); see also United States v. Gigli, 573 F. Supp. 1408, 1410 (W.D. Penn. 1983) (noting that
private investigation coincided with FBI inquiry). Back To Text

14411 U.S.C. § 327(a) (1994) (stating that trustee may be allowed by court to hire "other professional persor
to aid in trustee's duties).Back To Text

145 see In re Zeus Am. Management Consultants, Inc., 27 B.R. 853, 854 (Bankr. N.D. Ohio 1983) (discussin
reasons for court's denial of trustee's application for hiring of private investigator due to insufficient
specificity of investigator's qualifications); Rosemary Williams, Annotation, Approval of Employment of
Professional Persons under 11 U.S.C. § 327(a) and Bankruptcy Rule 2014, 133 A.L.R. Fed. 465, 476 (1996
(denoting Zeus as authority on ambiguity of private investigator status).Back To Text

146 see Coleman Clearing Corp. v. Ensminger (In re Adler), No. 95-08203, 1998 WL 160039, at *1 (Bankr.
S.D.N.Y. April 3, 1998) (describing firm that specializes in fraud investigation); Geni M. Gianotti & Jason J.
Winters, Fraud and the Troubled Company, Am. Bankr. Inst. J., June 1993, at 36 (noting that since 1986,
9,200 accountants and law enforcement professionals have been recognized as Certified Fraud Examiners)
Barry L. Zaretsky, The Role of the Examiner, 608 PLI/Comm. 157, 161 (1992) (discussing that accounting
firm could be appointed to investigate operation of debtor). Back To Text

147 See United States v. Vetter, 895 F.2d 456, 458 (8th Cir. 1990) (weighing heavily on FBI agent's
testimony).Back To Text

148 see Lepelletier v. FDIC, 977 F. Supp 456, 465 (D.C. Cir. 1997) (establishing that releasing names of
depositors would constitute privacy violation); USAF v. Dep't of Air Force, 915 F. Supp. 1108, 1116 (D. Col.
1996) (stating that RFPA regulates disclosure of citizens' financial information maintained by private financie
institution), Back To Text

1495ee 26 U.S.C. § 6103 (1994) (mandating rules of disclosure); see also Breuhaus v. IRS, 609 F.2d 80, 82
(2d Cir. 1979) (noting strict nature with which 1.R.S. governs taxpayer disclosure); Fruehauf Corp. v. IRS,
566 F.2d 574, 578 (2d Cir. 1979) (acknowledging strict nature of revised §.6103).Back To Text

150 5ee Sackler v. Sackler, 203 N.E.2d 481, 482 (N.Y. 1964) (admitting evidence illegally obtained by private
investigators); New York v. Elliot, 501 N.Y.S.2d 265, 267 (N.Y. Sup. Ct. 1986) (stating that evidence
obtained by unauthorized private person does not render evidence inadmissible).Back To Text



151 see Burlington Indus., Inc., v. Ellerth, 118 S. Ct. 2257, 2274 (1998) (finding that principal liable for acts
of agent if agent's position facilitates consummation of act); American Soc'y of Mechanical Eng'g, Inc. v.
Hydrolevel Corp., 456 U.S. 556, 565 (1982) (noting liability of principal for actions of agent); Harris v.
Miller, 235 P. 981, 985 (Cal. 1925) (same). Back To Text

152 5ee supra note 151 and accompanying_text.Back To Text

153 See United States v. Standard, No. 95-50069, 1996 WL 207157, at *11 (9th Cir. April 26, 1996)
(discussing crimes committed in conjunction with bankruptcy fraud); United States v. Michelek, 54 F.3d 325,
329 (7th Cir. 1995) (noting multiple fraudulent acts uncovered in bankruptcy prosecution); United States v.
Lindholm, 24 F.3d 1078, 1084 (9th Cir. 1994) (discussing numerous criminal charges filed against individual
in fraudulent bankruptcy prosecution).Back To Text

154 See People v. Termotto, 616 N.E.2d 496, 497 (N.Y. 1993) (discussing defendant's use of false tax return
obtain bank loan); People v. Ponnapula, 655 N.Y.S.2d 750, 751 (N.Y. App. Div. 1997) (examining fraud in
obtaining bank loan); In re Ballinger, 543 N.Y.S.2d 447, 447 (N.Y. App. Div. 1989) (discussing defendant's
use of another income tax return to obtain bank loan).Back To Text

15% see infra note 159 and accompanying text.Back To Text

156 see generally N.Y. Gen. Bus. Law § 359—fff(2) (McKinney's 1995) (defining illegal activity known as
Ponzi scheme). Alleged scheme emphasizing not the sale of any product, but recruiting new organizational
rows to boost existing members, would run afoul of section of New York's Martin Act banning so—called
"chain distributor schemes." See id.; see also Don Leufven, "Independent Contractor Brokers" and
One-Broker Branch Offices: Where is the Supervision? 1061 PLI/Corp 541, 543 (1998) (observing use of
fraudulent investment information in perpetuating Ponzi scheme). See generally David Gray Carlson, Secur
Lending as a Zero—Sum Game, 19 Cardozo L. Rev. 1635, 1661 (1998) (discussing investment into, and
profits gained through Ponzi schemes):.Back To Text

157 see infra note 159 and accompanying text.Back To Text

158 See Fisher v. Apostolou, 155 F.3d 876, 880 (7th Cir. 1998) (giving example of connection between
fraudulent bankruptcy and Ponzi Schemes); Damato v. Hermanson, 153 F.3d 464, 466 (7th Cir. 1998) (notir
working of typical Ponzi Scheme).Back To Text

159 5ee 3 Norton, supra note 22, § 49:2 (stating that bankruptcy fraud frequently involves other fraudulent
activity); Giannoti & Winters, supra note 146, at 16 (perceiving other fraudulent schemes by company can
lead to commission of bankruptcy fraud); Liphart, supra note 19, at 28 (noting there is often underlying fraud
serving as impetus for bankruptcy fraud).Back To Text

160 see Benderson, supra note 10, at 21 (discussing formation of task forces to combat bankruptcy fraud);
Gaumer, supra note 5, at 10 (noting DOJ's new Iinitiative's deterrent effect on bankruptcy fraud); Bankruptcy
Fraud Conviction Increase, Cons. Bankr. News, Mar. 21, 1994, at 1 (illustrating new emphasis on prosecutir
bankruptcy fraud).Back To Text

161 see supra note 171 and accompanying_text.Back To Text

162 5ee Benderson, supra note 10, at 21 (observing increased cooperation between various government
agencies in order to combat bankruptcy fraud more effectively); Gaumer, supra note 5, at 10 (discussing
coordinated nationwide effort to fight bankruptcy fraud during Operation Total Disclosure); DOJ Initiative,
supra note 13, at 1 (noting cooperation between various government agencies to combat bankruptcy
fraud).Back To Text



163 see supra note 10-11 and accompanying text (indicating that greater cooperation and enhanced training
resulting in more bankruptcy fraud prosecutions).Back To Text

164 5ee 51 Am. Jur. 2D Licenses And Permits § 6 (1970) (stating inherent abuse of power by private
investigators necessitates strict adherence to outlined guidelines); Leroy Cook, How to Choose and Use
Private Investigators, 37 No. 3 Prac. Law. 29, Apr. 1991, at 29-36 (qualifying investigators by education,
experience, knowledge, and certification to prevent material from being illegally obtained and employer's
liability); John C. Williams, Annotation, Regulation of Private Detectives, Private Investigators, and Security
Agencies, 86 A.L.R. 3d 691 (1978) (discussing issues connected with retaining services of private

investigator).Back To Text

165 5ee generally Karen Gross & Jeanne M. Weisneck, Selected Bibliography on Ethics for Bankruptcy
Professionals, 68 Am. Bankr. L.J. 419, 422 (1994) (asserting increased number of bankruptcies requires
guidance for ethical issues faced by attorneys); Carol Werner Gustovson, The Ethical Role of a Debtor's
Attorney In a Consumer Bankruptcy Filing, 6 Geo. J. Legal Ethics 665, 666—-67 (1993) (discussing ethical
considerations faced by attorneys representing debtors in bankruptcy proceedings); Williams, supra note 16
at 691 (discussing state and federal statutes that regulate operation and conduct of private investigators).Be
To Text

166 sentencing Manual, supra note 77, § 2F1.1 (recommending particular sentence for each incidence of
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