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THE UNITED STATES TRUSTEE: THE MISSING
LINK OF BANKRUPTCY CRIME PROSECUTIONS
MARY JO HESTONC
INTRODUCTION

This paper addresses the U.S. Trustes in the identification, investigation, referral, and prosecution of
bankruptcy-related crimes. This role is presented in the context of the practical and legal aspects of the
bankruptcy system, the responsibilities of the other participants in the bankruptcy system to reduce fraud an
abuse, and the general statutory duties of the U.S. Trustee. The U.S. Trustee's criminal referral program do«
not operate in a vacuum; rather, it is an integral part of the bankruptcy system's overall effort to reduce abus

The nationwide expansion of the U.S. Trustee program presented an unprecedented opportunity to develop
consistent and comprehensive approach to criminal abuse within the bankruptcy system. The pilot program
built a solid foundation for the development of a workable criminal referral program. The expanded program
developed the enhanced networking capabilities of the twenty—one U.S. Trustee regions and the institutiona
support of the Department of Justice to build on this foundation. While the development of a comprehensive
and effective nationwide criminal referral program is an ongoing and evolutionary process, the nationwide
U.S. Trustee program has had a major role in increasing the number of prosecutions of bankruptcy cases fo
several years.

Bankruptcy fraud is a problem that affects all participants in the bankruptcy process. As a result, an effective
criminal enforcement program is an important aspect of preserving the integrity of the bankruptcy system,
with the U.S. Trustee acting as a central player in achieving this important goal. The following paper
describes the U.S. Trustee's role as advocate, facilitator, and educator with regard to the bankruptcy crimine
referral process. It shows that an integrated plan to address fraud and abuse in bankruptcy is more effective
than the work of individual programs or players. All programs and participants, including the U.S. Trustee ar
its criminal referral program, share a responsibility in seeking methods to reduce fraud and abuse that are ir
harmony with the important policies and purposes of the bankruptcy system. Much work remains to be done
Referrals, investigations and prosecutions must continue to increase in order to maintain a sufficient level of
deterrence to protect the integrity of the bankruptcy system.

I. BACKGROUND: THE BANKRUPTCY SYSTEM

Central to the development of a realistic and effective criminal referral program are certain practical,
historical, and legal aspects of the bankruptcy system that must be considered. An explanation of these asp
is useful in order to understand the following: the general need for criminal prosecution, the nature and exte
of criminal abuse, the appropriate level and means of criminal law enforcement efforts, and the availability o
effective civil alternatives to criminal prosecution.

A. Practical and Historical Aspects of Bankruptcy.



Several practical and historical aspects of the bankruptcy process influence the levels of abuse that exist in
bankruptcy cases and proceedings, generally resulting in an increase of abuse.

First, the bankruptcy system relies heavily on self-reporfiBglf-reporting systems provide both the
opportunity for, and the lure of, fraubiThis factor is exacerbated by the historical lack of enforcement of
bankruptcy rules occurring in many districts prior to the nationwide expansion of the U.S. Trustee program.
Where this lax attitude occurred regarding the requirements to provide basic bankruptcy
information-including accurate, complete, and timely schedules and financial information—it is no wonder
that some debtors and their attorneys did not take the decision to file bankruptcy, or their obligation toward
the bankruptcy system, seriously.

Second, the bankruptcy system is driven largely by economic fatfitese economic factors affect the
amount of time and effort private participants are willing or able to spend pursuing matters within the
bankruptcy system.

For example, in many jurisdictions, storefront lawyers and "paralegal” companies have driven the price and
quality of consumer debtor work to such a low level that it is difficult for competent debtors' counsel to
compete Fraudulent schemes such as "bustouts" successfully use the knowledge that creditors will genera
walk away from small debts rather than investigdankruptcy trustees are often unable to thoroughly
investigate estates where there are no readily accessible assets available to fund the costs of adndinistratior

Third, the number of bankruptcies steadily increased since the passage of the Bankruptcy Code (th& "Code'
The staggering caseloads for some bankruptcy courts have led to overcrowded dockets and lofg delays.
Delay generally favors the defrauder and demoralizes creditors.

Fourth, creditor involvement in bankruptcy cases is sometimes midinadis is in part due to the economic
aspects and in part due to the complexity of bankruptcy mditexdditionally, certain aspects of the
bankruptcy process often confuse and frustrate creditors. As a result, creditor apathy has traditionally
encouraged fraud and abuse in the bankruptcy sy&tem.

Fifth, bankruptcy is a very specialized and complex area of the law. The number of practitioners who
specialize in bankruptcy in a given locale is usually limited. In addition, the bankruptcy process is geared
toward negotiation and settlemelitAs a result, the willingness of participants to consistently and effectively
identify and address abuse sometimes decreases in an effort to maintain harmony and Hdoéalften

more economical and practical to keep harmony and goodwill than to address abuse.

B. Legal Aspects of Bankruptcy.
1. Introduction

The legal aspects of bankruptcy cases and the Code provide useful background information to the criminal
referral process. The Code includes matters that overlap the criminal area (e.g., 11 U.S.C. § 344,
self-incrimination; immunity). There are also several civil remedies designed to address abuse within
bankruptcy cases and proceedings. A review of these sections and their purposes facilitates an understandi
of the functions of the civil process vis—a-vis the criminal process in addressing bankruptcy fraud. A civil
remedy may be the most effective approach, it may be an inadequate approach, or it may proceed
simultaneously with criminal matters.

2. Purposes of the Bankruptcy Code

The Code furthers two main purposes: the equitable distribution of the debtor's assets among:teetitors
granting a fresh start to the honest but unfortunate débfbine Code provides tools to creditors, private
bankruptcy trustees, and the U.S. Trustee that help with identifying, collecting, preserving, and recovering tt
debtor's assets. In addition, the Code provides detailed provisions regarding the debtor's discharge. These



provisions specifically address the impact on the debtor's discharge of a claim under the Fifth Amendment.
Finally, there are remedies available for the removal of fiduciaries for cause.

Civil fraud associated with bankruptcy cases often involves conduct that violates the related criminal
provisions governing bankruptcy fraud. The purpose of these criminal statutes is generally broader than the
purposes of the civil remedies. Civil remedies focus on individual rights or economic claims of creditors or
debtors. The enforcement of criminal statutes, on the other hand, preserves the public interest of proper
administration of the bankruptcy system through the punishment of the critflinal.

It is important for all bankruptcy participants to understand the differences in function and purpose between
the civil and criminal remedies available in bankrupl@Bankruptcy is predominantly a civil matter that

relies heavily on self-reporting and voluntary disclost@his is the antithesis of criminal matters, where

the defendant is protected from self-incrimination by the Fifth AmendrieFte civil remedies available

within the bankruptcy system maximize the economic recovery for the p&rt@rminal remedies are not a
replacement for civil remedie® While the civil enforcement remedies may impact criminal matters and vice
versa, each remedy serves independent purposes, and the decision to enforce each is based on different
considerations?? The following sections provide a brief overview of the civil and criminal remedies available
to reduce fraud and abuse in the bankruptcy system.

C. Civil Remedies

The civil remedies provided by the Code generally fall into two categories: tools for investigation of abuse
and tools designed to punish the wrongdoer. Both are important weapons in reducing bankruptcy fraud.
Additionally, the broad oversight duties of the private trustees and the U.S. Trustee serve to reduce abuse o
the bankruptcy systerf®

1. Investigative Tools

The Code provides several tools for systematic information gathering about the debtor and the bankruptcy
estate. These tools include reporting requirements for debtors and estate fiduciaries (e.qg.,
debtors—in—possession, trustees), discovery mechanisms, and extraordinary investigative powers granted fc
certain bankruptcy constituencies (e.g., trustees, creditor's committees).

a. reporting requirements

All debtors are required to file a comprehensive set of bankruptcy schedules and statements shortly after fili
the case® Included in the bankruptcy schedules are details about the debtor's current assets and fiabilities.
In addition, the statement of affairs provides important historical information about the debtor, including
information about pre—filing transfers, repossessions, prior bankruptcies, the location of books and records,
and tax return informatio’®

U.S. Trustee guidelines and local bankruptcy court rules require that chapter 11 debtors—-in—possession file
detailed monthly operating reports. These reports generally include a balance sheet, a profit and loss
statement, a cash flow statement, and information concerning the payment of post—petition taxes and officel
compensation. Prior to presenting a plan, the plan proponent must file a disclosure statement detailing the
historical and financial aspects of the debtor and the various provisions of the chapter £1 plan.

The Code, Rules and U.S. Trustee Directives require estate fiduciaries, including chapters 7, 11, 12 and 13
trustees, and chapter 11 examiners to file certain reports concerning the administration of bankruptcy estate
Chapter 7 trustees are required to report on cash receipts and disbursements, the disposition of estate asse
and the status of their casésChapter 12 and 13 trustees are required to file annual reports concerning the
disposition of estate funds and administration of the estates. Chapter 11 trustees and examiners are require
file statements of any investigations, a plan that they deem necessary for the case, and perform any additiol
functions that the court may requite.



Although the above-referenced reports may not directly reveal fraud, they may yield information that will
lead to further inquiries. For example, insider or affiliate transactions revealed on financial reports (e.g.,
accounts receivable from insiders on the balance sheet) will often lead to information concerning preference
or fraudulent conveyances. The discovery techniques available through the section 341(a) meeting
examination, the Rule 2004 examination, and the adversary proceeding rules provide numerous opportunitie
for follow—up questions on the information contained in the required refrts.

b. discovery tools

All debtors are required to appear and submit to an examination under oath at a section 341(a) meeting of
creditors. The U.S. Trustee convenes the meetings, and either the private trustee or the U.S. Trustee presid
at the meetings$? All parties in interest are given an opportunity to question the débtavcal bankruptcy

rules and U.S. Trustee guidelines set forth information requirements for the debtor to present at the’meeting
The meeting is recorded, and the record retained in accordance with the Bankruptc$ Rules.

The scope of the examination at the section 341(a) meeting is extremely broad and includes virtually any
inquiry that concerns the debtor's property, conduct, acts, affairs, administration of the estate, or the debtor"
right to a dischargé’ In chapter 11 cases, inquiries may also be made as to the operation of the debtor's
business and formulation of a pldhOne of the clear purposes of the section 341(a) meeting is "to enable the
creditors and the trustee to determine if assets have been improperly disposed of or concealed, or if there a
grounds for objection to dischargé®

As the presiding officer at the section 341(a) meeting, the U.S. Trustee has the ability to continue the meetir
Continuances often occur when the debtor does not supply the required financial information or where a
business entity does not present a knowledgeable officer for examidatiamecessary, the U.S. Trustee

may call a special meeting of creditors at a later point in the £aBee special meeting may be used to

obtain status information concerning the case or to provide a formal opportunity for the creditors to
re—examine the debtor.

Rule 2004 provides any party in interest the opportunity, upon motion, to examine the debtor at any time ant
any place, subject to terms imposed by the court and conditions set forth in Rule 28T4(s)rule further

permits later examination of the debtor involving matters within the scope of the section 341(a) meeting
examination?: Rule 2004 additionally permits the examination "of any entifyNondebtor witnesses must

be subpoenaed and provided with witness fees and mileage’t@xtsumentary evidence must be

subpoenaed in accordance with Rule 9diBocumentary evidence that may be of particular assistance in
discovering hidden assets includes insurance policies, stock certificates, security documents, financial
statements and business ledgers, loan documents, travel records and passports, accounting records and wi
papers, unprivileged attorney files, tax returns, and credit card receipts.

In addition to the bankruptcy specific discovery methods, parties may utilize the federal civil discovery rules
during adversary proceeding$ Federal Civil Discovery Rules are also applicable to contested matters within
bankruptcy cases unless the court rules otheritise.

c. investigative powers of private parties

The Code grants certain investigative powers and duties to bankruptcy trustees and chapter 11 creditors'
committees. Bankruptcy trustees are generally required to investigate the financial affairs of th&ddistor.
trustee's duties, as specified under each bankruptcy chapter, encourage the full utilization of all of the
discovery tools available for the examination and investigation of the debtor and the estate. For example, a
chapter 7 trustee is directed to oppose the debtor's discharge, if adifs@blpter 12 and 13 trustees are
directed to appear and be heard on valuation issues and matters concerning the debib3f plaurse, the
extent of such investigation will depend on the circumstances of each case.



Chapter 11 creditors' committees are permitted to "investigate the acts, conduct, assets, liabilities, and
financial condition of the debtor, the operation of the debtor's business . . . and any other matter relevant to
case or to the formulation of a plad®The Code further directs committees to meet and confer with the
trustee or debtor-in—possession to transact busitfess.

Bankruptcy trustees and chapter 11 creditors' committees may employ professionals upon application to the
court.2? The professionals may be hired under any reasonable terms and contliff@nexample, a

committee may hire an accountant to investigate financial records for potential preferences and fraudulent
conveyances. Also, under certain circumstances committees are authorized to hire professional investigator
to look into the debtor's affair?’ Reasonable compensation of the trustee or the committee professionals is a
administrative cost paid out of the bankruptcy estate.

Additionally, section 503(b)(3) provides financial incentives to general creditors, encouraging them to pursue
fraud in bankruptcy. This section permits reimbursement for actual and necessary expenses incurred by
creditors recovering concealed or transferred proprtyeditors involved with the prosecution of a criminal
offense>® and creditors making a substantial contribution to the £43e reasonable fees and expenses of
the attorneys and accountants employed by the creditors are also treated as administrative®%xpenses.

2. Punitive Civil Remedies
a. discharge and dischargeability remedies

Individual debtors file bankruptcy primarily to obtain a fresh start through the discharge of their debts. The
discharge in bankruptcy is said to be reserved for the "honest but unfortunate &htan'individual

debtor has committed fraud, the Code provides mechanisms for the denial of overall discharge, or for the
exception of particular debts from the debtor's disch&tdgither of these two remedies requires a party in
interes(;[4to file an adversary complaint against the debtor within the time limits set forth in the Bankruptcy
Rules.z

Section 727 enumerates the grounds for the denial of discA2Many of these grounds relate to the debtor's
fraudulent conduct either prior to bankruptcy or after the filing of the petition. The types of acts listed include

« the transfer, removal, concealment, or destruction of estate property or recorded information about tt
debtor with an intent to hinder or delay credit&fs;

« the knowing and fraudulent making of a false oath or claim, the making of an agreement to act or
forbear from acting, or the withholding of recorded information relating to the debtor's property or
financial affairs®’ and

« the refusal to obey a lawful order of the court, other than an order to testify, unless immune or unless
the debtor is making a valid claim under the Fifth Amendnf&nt.

If the debtor's discharge is denied, all creditors may pursue any portion of their claim left unpaid after
bankruptcy distribution®® Many of the grounds set forth in section 727 for denial of discharge overlap the
elements of certain bankruptcy crim&The evidence developed in an objection to discharge may prove
useful in making a later criminal referral. In certain circumstances, debtors under criminal investigation have
waived their right to a discharge in order to avoid the development of evidence of fraud in a civil trial on a

§ 727 claim that could be used against them later in a criminal prosecution.

Section 523 sets forth grounds for excepting specific types of debts from the debtor's distiarge.types
of debts specified relate to the debtor's fraudulent activity.

The first category of conduct includes the obtaining of money, property, or services or the extension, renews
or refinancing of credit based on false pretenses, false representations, or false financial statements (inclusi
of credit card blitzing)’?2 The second category of conduct involves fraud while acting in a fiduciary capacity,
embezzlement, or larcen§?. The third category of conduct involves willful and malicious injury by the debtor



to the person or property of another entifyjWhere a creditor prevails on a section 523 action to except a
debt from discharge, the creditor may pursue the claim to the extent the claim remains unpaid after any
distribution in bankruptcy.

Actions objecting to the overall discharge are most often brought by the case trustee and increasingly by the
U.S. Trustee’ Individual creditors sometimes allege claims under both section 727 and section 523,
although tactically they are generally more successful on the section 523’8laim.

If a settlement is reached between the creditor and the debtor in a case where a section 727 claim is made,
case is not dismissed at the plaintiff's insistence without notice to the trustee and an order of the court settin
appropriate terms and conditiod§This rule addresses the concern that perhaps the plaintiff was induced
through the promise of special advantages to dismiss the objection to diséh@icgthat end, the judge is
permitted to order the filing of an affidavit by the debtor and its attorney stating that nothing has been
promised to the complainant in consideration for the withdrawal of the objeCtibshould be noted that
collusive and undisclosed arrangements in connection with a dismissal of a section 727 complaint may viola
18 U.S.C. § 152° Paragraph six of that provision makes it a crime to knowingly and fraudulently give,
offer, or receive money, property, reward or advantage or promise thereof for acting or forbearing to act in
any case under title 13

b. appointment of a trustee or examiner

Title 11, section 1104 provides that upon motion of a party in interest, including the U.S. Trustee, the court
may order the appointment of a trustee in a chapter 11 case for cause®i@ause, as defined by the

statute, includes fraud or dishonesty by current management prior to or following the commencement of the
case® A chapter 11 trustee generally dispossesses the debtor-in—-possession from management of the
business as well as control of the estate aséets.

Section 1104 further provides that upon motion of a party in interest, the court may alternatively order the
appointment of an examiner in cases where the appointment is in the best interest of creditors, equity secur
holders, and the estaf8.The primary function of an examiner is to investigate the debtor and his conduct,
including allegations of fraud, dishonesty, or irregularity in the management of the debtor's affairs by current
or former managemertt Although the court may order the examiner to perform any of the duties of a
chapter 11 trustee, he or she generally does not take over operation of the business; however, the court ma
order the examiner to perform any of the duties of a chapter 11 tfistee.

In chapter 12 cases, the farm debtor generally remains in possession and operates the farm, with the
chapter 12 trustee serving as a disbursing agent of payments made under Hi¢iplaaver, section 1204
mandates removal of a chapter 12 debtor-in—possession for cause &oause, as defined by the statute,
includes fraud and dishonesty occurring both before and after commencement of the bankruptlf treese.
chapter 12 debtor is removed from possession, the chapter 12 trustee must operatethe farm.

The appointment of a chapter 11 examiner or trustee, or a chapter 12 trustee under section 1204, serves as
punitive measure in the sense that it removes the debtor from control of estate assets. In performance of his
her duties, a chapter 11 trustee or examiner has the opportunity to uncover possible fraud. In addition, a
trustee has the authority to waive the attorney—client privilege of the debtor in order to effectuate disclosure
additional evidence? Such a discovery of fraud may lead the trustee or examiner to pursue other civil
remedies as well as refer criminal matters to the U.S. Attorney pursuant to 18 U.S.C. § 3057.

c. dismissal or conversion of the case

On the motion of a party in interest, a bankruptcy case may be dismissed or converted for cause. Cause for
conversion or dismissal is defined under each chapter of the £ode.



A chapter 7 case may be dismissed for unreasonable delay causing prejudice to creditors, for nonpayment c
fees or for the debtor's failure to file scheduié$n addition, section 707(b) permits the dismissal of

bankruptcy cases filed by individual debtors with primarily consumer debts, if the granting of the chapter 7
relief would be a substantial abuse of the Code. However, this dismissal occurs only if the court or the U.S.
Trustee brings a motion to dismiss under § 7028he factors that courts have reviewed under § 707(b)
include the debtor's ability to pay, the reason for filing, the amount of credit card debt, and the debtor's
misconduct or fraud (e.g., underestimating income and overestimating expghses).

The debtor has an automatic right to convert a chapter 7 or 11 case to a case under chapter 11, 12, or 13,
unless the case has been previously converted from another cHapehtors occasionally use this right to
convert to chapter 11 in order to foil the chapter 7 trustee's attempts to pursue fraudulent conveyances, or tc
avoid an objection to their dischard®If this occurs, the chapter 7 trustee or the U.S. Trustee should bring an
immediate motion to reconvert the case to chapt&r 7.

The grounds for involuntary dismissal or conversion of a chapter 11 case to a chapter 7 include: delay that i
prejudicial to creditors, inability to effectuate, propose, confirm, or consummate a plan, continuing loss or
diminution of the estate and absence of a reasonable likelihood of rehabilitation, failure to file schedules anc
statements, and nonpayment of fé8%Similarly, both chapter 12 and chapter 13 cases may be involuntarily
dismissed; however, chapter 13 cases, not chapter 12 cases, may be converted to afr%apter 7.

There are special rules governing the conversion of farmer debtors. Chapter 11 and 13 farmers may only be
converted at the debtor's requé&t On the motion of a party in interest, a Chapter 12 family farmer filing
may be converted to Chapter 7 upon a showing that the debtor has committed fraud in connection with the

casel®

Parties in interest should be vigilant as to the reasons for voluntary motions to dismiss bankruptcy cases. TF
bankruptcy trustee generally is held to have standing to object to a voluntary disiffiSath motions may

be used for abusive, fraudulent, or improper purpd€Bor example, a debtor may acquire property after

the filing of the bankruptcy that should be included in the estate (e.g., an inheritance). Under these
circumstances, parties should request that the court condition the dismissal upon proof of payment of the
debtor's creditors.

d. avoiding and recovery powers of trustees

The Code provides bankruptcy trustees and chapter 11 debtors—in—possession with an arsenal of avoiding
powers. One function of these avoiding powers is to permit the equitable distribution of the estate's assets tc
the creditorst®®

The avoiding powers are also strong weapons in countering fraudulent activity on the part of debtors both
before and after the bankruptcy filing. The failure of a chapter 11 debtor-in—possession to pursue fraudulen
pre—petition transfers (e.qg., transfers to officers, directors) may be grounds for the appointment of a trustee
an examinerr’ Creditors' committees play an important role in policing these transfers and sometimes have
been given permission to bring such lawsuits on behalf of the é8ateeditors should inform bankruptcy
trustees of possible avoidable transfers to permit maximum recovery for the estate since the Code does not
expressly grant creditors the right to recover property transfrs.

The avoiding powers and recovery powers of trustees include the avoidance of:

« certain statutory liens

« preferencest!

« fraudulent conveyances:?

« unperfected liens::3

« transfers of interests voidable by unsecured creditors under staﬁéﬁ‘law;
« unauthorized post—petition transfel&



« certain setoffs (e.g., where the creditor created a right to set off or improved its position within 90
days of bankruptcy):° and
« the recovery of property from custodians and other third patlies.

The avoiding powers that are focused on the debtor's fraudulent activity tend to involve transfers to insiders.
8 The Code provides special scrutiny for transfers to or for the benefit of insiders and affiliates (e.g., longer
avoidance period for section 547 preferencgs).

Section 548(a)(1) provides for the avoidance of transfers within one year of the date of filing if such transfer:
were made with actual intent to hinder, defraud or delay credif8iSection 548(b) permits the trustee to

avoid transfers from a partnership debtor to its general partner if the debtor was insolvent or made insolvent
a result of the transfef?! Sections 544(a) and 547 are used to avoid transfers involving secreffiens.

Section 549 permits a trustee to avoid unauthorized transfers of estate property subject to certain limitations
on the recovery from good faith purchasers for vaitieThis section may be useful to chapter 7 trustees for

the recovery of property that a chapter 11 debtor-in—possession improperly or fraudulently transferred durin
the course of a chapter 11 (e.qg., stipulated orders for cash collateral that are in fact borrowing orders,
unnoticed sales). This type of unauthorized activity has also subjected parties to criminal fi&bility.

e. equitable subordination.

The Code addresses certain types of creditor and insider misconduct and abuse through section 510(c)—-tk
equitable subordination provisialf> This provision permits a bankruptcy court to recognize common-law
principles of equitable subordinatidff and relegate all or part of a particular claim or interest to a

subordinate priority of payments, placing the relegated claim or interest below what would otherwise be
subordinate claims or interest&’ To prevail under this provision, the plaintiff must generally show that the
defendant/claimant engaged in inequitable conduct (e.qg., fraud or illegality), that the misconduct advantagec
the claimant or harmed the debtor's creditors, and that subordinating the claim is consistent with the purpos
of the Codel®

Claims of insiders (e.g., directors, officers or shareholders) should be closely scrutinized under this section,
although in the absence of some inequitable conduct, the claims will not be subordi&pelcific conduct

on the part of claimants that may cause the subordination of their claims includes the substitution of debt for
risk capital 22° undercapitalizatiort®! fraud,23? and corporate stock repurchasé&Where a creditors'

committee discovers some evidence of misconduct on the part of an insider/claimant, it may be able to
convince the claimant to voluntarily subordinate its claim to facilitate confirmation of a plan or to avoid a

motion for the appointment of a trustee.
f. Sanction Powers of Bankruptcy Judges

Section 105(a) of title 11 codifies the inherent power of bankruptcy judges to enforce their orders or rules in
order to prevent abuses of the bankruptcy pro¢&s®ne aspect of this power is the power to punish for
contempt of court:®® The procedure for bankruptcy judges to enter a contempt order are set forth in
Bankruptcy Rule 902d2° Under Rule 9020, the bankruptcy judge may certify a proposed order of contempt
to the district court for final decisiof’ This is an important tool for the bankruptcy judge to use in
addressing blatant disrespect for the bankruptcy system.

Bankruptcy Rule 9011 provides a means for bankruptcy judges to address the filing of abusive pleadings an
motions.22® Rule 9011 is based on Federal Rule of Civil Procedure 11 and requires the signing of all petition:
pleadings and papers filed in a case under the Ciiden attorney of record must sign all documents except
lists, schedules, statements of financial affairs, statements of executory contracts, chapter 13 statements an
statements of intention® Omission of a signature may result in the court striking the pleading from the

record.



A signature on a bankruptcy document constitutes a certification that the document is well-grounded in law
and fact*! Bankruptcy Rule 9011 imposes an affirmative duty on the signor to conduct a reasonable inquiry
into the facts and the law prior to signing the docunthtWhere the document is signed in violation of this
standard the court may, sua sponte, or on motion of a party, impose sanctions on the signing party or partie
143 Because verification of pleadings in bankruptcy is the exception rather than ti&*thie truthfulness

and integrity of bankruptcy pleadings is largely dependent upon compliance with Bankruptcy Ruf8°0011.
Thus, the bankruptcy judge's appropriate use of sanctions under this rule is an important tool in the reductio

of abuse and the preservation of the integrity of documents filed with the bankruptcy court.
D. The U.S. Trustee's General Oversight Role

The U.S. Trustee program was created to serve as the administrative arm of the bankruptcd?&ystem.
Specifically, the U.S. Trustee has a duty to seek the enforcement of the bankruptcy laws aid @ulef

the primary goals of the U.S. Trustee is the reduction of fraud, waste and abuse within the bankruptcy syste
%8 This goal, and the law enforcement orientation of the Department of Justice were major factors in the
placement of the U.S. Trustee program within the Executive Branch.

The U.S. Trustee is given broad statutory authority to fulfill its role within the bankruptcy sy&lditie 28
U.S.C., Section 586 directs the U.S. Trustee to establish, maintain and supervise a chapter 7 panel of truste
serve as case trustee when required and supervise the administration of cases and trustees undr title 11.

The statute further provides the U.S. Trustee with discretionary authority to:

« monitor the progress of bankruptcy cases and take appropriate action to prevent undue delay in cas
151
progress;=-
« monitor and comment upon chapter 11 plans and disclosure statel¥fents;
« monitor and comment upon chapter 12 and 13 piads;

« take action to ensure that all required reports, schedules and statements are timely and properly filec
154

« monitor appointed creditors' committe&s:

« monitor the progress of chapter 11 cases for undue dafay;
« notify the U.S. Attorney of suspected bankruptcy crim&sand
« monitor applicants for employment and compensatizh.

Additionally, section 586 directs the U.S. Trustee to perform duties as required under title 11. Some of the
title 11 duties prescribed for the U.S. Trustee include:

« the appointment of creditors’ committeEs;

« the scheduling of and presiding at creditors' meetings and the examination of the debtor at the
meetings:®°

« the approval of the amount and sufficiency of trustee bdfiis;

« the review of the adequacy of estate bank accounts collateraliZ&fiand

« the selection of individuals to serve as chapter 11 trustees and exaffhers.
Other sections of title 11 specifically identify the U.S. Trustee's involvement in:

« motions to appoint trustees and examingts;

motions to terminate the appointment of trusté®s;

motions to dismiss or convert chapter 11 ca@@s;

motions to dismiss chapter 7 cases for substantial aﬂﬂsmd
« actions to object to or revoke the debtor's dischabfe.

In addition, title 11, section 307 grants U.S. Trustees broad power to be heard on man{fissues.



Under the guidance of policies and priorities promulgated by the U.S. Attorney General, through the
Executive Office for U.S. Trustees (hereafter EOUST), each of the twenty—one U.S. Trustees implements
these priorities, procedures, and policies in accordance with the regional issues and needs, including case |
size and type, extent and nature of abuse, availability of experienced and competent private trustees, and Ic
practices and ruled’”’

The maximization of the U.S. Trustee's limited resources towards the goal of reducing fraud and abuse
requires consistency, creativity, and flexibility. The U.S. Trustee's role in the administration of chapter 11
cases is illustrative of how the U.S. Trustee's resources may be most effectively utilized in reducing abuse
within the bankruptcy system.

Through consistent enforcement and review of chapter 11 reporting requirements (e.g., the initial schedules
statements, and monthly financial reports), the U.S. Trustee ensures that the parties in interest have timely
complete information regarding the bankruptcy estdtéThis permits the parties to protect their interests and
permits an earlier discovery of abuse (e.g., concealed assets).

The U.S. Trustee's role in controlling the chapter 11 section 341 meeting process and questioning the debtc
also serves to further these important purposes. In many districts, prior to the implementation of the U.S.
Trustee program, the section 341 meeting was run by deputy bankruptcy clerks who were instructed to serv
ministerial role 2’2 In many instances, this permitted the debtor and debtor's counsel to use the meeting for
purposes of delay and avoiding material disclosures (e.g., by constant objections to questions, failure to brir
required records or provide a knowledgeable officer to testify). The U.S. Trustee's involvement in the meetin
and its questioning of chapter 11 debtors ensures that the meeting is useful in discovering important

information about the debtor and the estate early in theXdse.

The U.S. Trustee's review of the progress of chapter 11 cases is also important to the reduction of abuse. T
U.S. Trustee takes an active role in moving the cases to their appropriate and timely resolution (e.g.,
dismissal, conversion, appointment of trustees or examiners, plan confirmdfidvihere there is fraud and
abuse, the U.S. Trustee can move to dismiss, convert, or appoint trustees or exHmierse actions often
result in the preservation and identification of estate aé%%tbe dismissal of sham bankruptciég,and
sometimes increased dividends for creditors (e.g., through the disclosure of improper insider transactions th
deplete the estate)®

Flexibility in the U.S. Trustee's chapter 11 monitoring program ensures the ability to adjust the level and
nature of the U.S. Trustee's activity in particular cases in accordance with factors such as the interest and
involvement of estate creditors, the level of fraud and abuse observed, the nature of the business and the c:
best prospects for a successful resolution. For example, where there is an active creditors' committee, the L
Trustee's involvement and level of activity is often redut€d-hrough reduced involvement in cases where
creditors are monitoring the debtor's activities, the U.S. Trustee may utilize more resources to address the
abuses in the smaller cases where it is uneconomical for the creditors to pursue their claims.

Creativity within the U.S. Trustee's programs will stretch resources more fully than predictable and routine
activities. For example, the U.S. Trustee may develop ways to obtain more creditor involvement in chapter 1
cases, including consistent involvement and liaison efforts with local creditors groups like the National
Association of Credit Management and through the development of procedures to assist creditors in
understanding the bankruptcy process and their important role within the process (e.g., analyst or attorney
explanation of chapter 11, working with the creditors’ committee at the initial stages of organization).

In addition to its work in chapter 11 cases, the U.S. Trustee has developed many programs in other areas tt
are designed to improve the operations of the bankruptcy system by reducing delay and abuse and increasi
the accountability of debtors and trustees. These programs include:

« the training and evaluation of truste@;
« the review of trustee repor@f



« the audit of standing trustee and panel trustee operations (by outside accounting firms or the
Department of Justice Inspector Generdf€);

« the review of chapter 7 cases for § 707(b) substantial aliiseid

« the review of applications to employ and requests for compens&fion.

Through the constant reassessment of priorities, the U.S. Trustee ensures that its resources are being direc
at the areas of greatest abu§2Through the creative use of techniques similar to "batch prosecutions,” the
U.S. Trustee may target particular types of abuses for short—term intensive involvement to obtain a long-ter
reduction of abuse through deterrence. For example, the U.S. Trustee thoroughly scrutinizes bankruptcy sal
looking for abusive patterns when the appropriate objections have been interposed, which may reduce insid
sales, sales for less than fair market value, and sales using inappropriate methods of sale (e.g., private vers
auction sales).

The U.S. Trustee's nationwide supervision of bankruptcy trustees and cases, and its enforcement of the civi
bankruptcy laws and rules, ensures a consistency of bankruptcy administration that did not exist under prior
systems. As the U.S. Trustee system continues to evolve, hopefully it will continue to improve the
effectiveness of its programs in reducing fraud, waste, and abuse in the bankruptcy system.

E. Summary

Vigorous use of civil remedies to fight fraud and abuse within the bankruptcy system will result in maximum
economic return for creditors. In certain instances the use of civil remedies by the private sector, will be
economically unfeasible or will be inadequate under the circumstdfit&he U.S. Trustee's administrative
oversight of cases and trustees serves as a partial solution where economic or other factors reduce creditor
involvement or where broader public policy issues are implicated. The enforcement of civil remedies to
reduce the impact of misconduct, as well as the U.S. Trustee's involvement in noncriminal matters, are
important elements that reduce fraud and abuse within the bankruptcy system. They are not, however, enoL
to preserve the integrity of the bankruptcy system. An adequate level of enforcement of bankruptcy-related
criminal provisions is essential to achieve this goal.

Il. BANKRUPTCY-RELATED CRIMES

This section provides a brief overview of the criminal statutes that are most commonly used in the prosecuti
of bankruptcy-related crimes. The purpose of this section is to provide the reader with a general
understanding of the criminal remedies most commonly encountered in the context of bankruptcy. Detailed
information concerning the elements of these crimes is contained in other articles with this journal issue and
will not be set forth here.

A. Federal Bankruptcy—Related Crimes: General Information

Federal bankruptcy crimes usually involve acts committed during the course of a bankruptcy case that
undermine the purposes thereof (i.e., concealment of assets defeats equitable distribution of estate to
creditors). Bankruptcy crimes are defined as instances of "racketeering activity" for bringing charges under
the Racketeering Influenced and Corrupt Organization Act ("RIGE).

There are also related general fraud statt8®perjury and false oath statuté® and embezzlement or
fiduciary misappropriation statuté¥ that are often chargeable under similar facts as the bankruptcy crime
statutes.

Finally, there are many other types of federal criminal offenses that may be commonly discovered in the
course of a bankruptcy case. These offenses include income tax fraud, social security fraud (e.g., use of fals
social security numbers on multiple bankruptcies), environmental law violations, insurance fraud, securities
fraud, customs violations, and occasionally narcotics offenses. Because these latter types of crimes are
specifically related to the type of debtor business and involve specific factual patterns, they will not be



addressed in this article.

State criminal law offenses are often discovered during a bankruptcy£a3emmonly these offenses

involve the pre—filing fraudulent conduct of the debidf although there may also be some overlap between
state and federal offenses in post—petition conduct (e.g., destruction of estate property could implicate both
federal and state arson statutes if it involved interstate transportation). The state statutes are often used whi
the U.S. Attorney has declined to pursue a criminal case but the local district attorney is willing to prosecute
State statutes are also used when a state criminal case is pending at the time of the bankruptcy filing.

B. Statute of Limitations, General Penalties, and Secondary Actor/Conspiracy Statutes

The statute of limitations for most federal crimes is five yé?é”rand runs from the date of the actual offense,
except in offenses involving concealméif. The statute of limitations for crimes involving concealment is
five years from the date the bankruptcy court grants or denies the debtor's discharge.

Each criminal statute sets forth the maximum prison term and penalty for the particular offense. Most
bankruptcy crimes carry a maximum five—year sentence. The maximum fine imposed for an offense is subje
to modification in other sections of the statute. An individual or an organization that has been found guilty of
a felony may be fined no more than the greater of the amount specified in the offense, twice the gross
pecuniary gain or loss (suffered by a person other than the defendant) resulting from the offense, or $250,0(
maximum for individuals and $500,000 for organizations.

On October 12, 1984, President Reagan signed the Comprehensive Crime Control Act13f Te@4Act
created a Sentencing Commission (the "Commission") to promulgate guidelines limiting the discretion of
federal judges in sentencing’ The Commission's Guidelines became effective November 1, &me

of the stated policies of the Commission is to confine many white collar criminals previously granted

probation1%®

There are several federal criminal statutes that could be used to charge secondary actors involved in
bankruptcy-related criminal conduct. Accessories after the commission of a crime, those who conceal a
felony, and co—conspirators are all chargeable under the federal st2ftRessons who procure the

commission of a crime or counsel a defendant as to its commission are liable as prifitipaésgeneral
bankruptcy crimes listed in 18 U.S.C. § 152 (e.g., concealment, false claims, and oaths) are also broad enot
to address the conduct of any person connected to the bankruptcy, including those who do not have special
duties imposed on them under the Bankruptcy Gide

C. Bankruptcy Crimes: 18 U.S.C. 88 151-157

In 1994, through the joint efforts of the Department of Justice, the U.S. Attorneys, and the U.S. Trustees,
Congress enacted amendments to the bankruptcy crime statutes. The bankruptcy crimes set forth in title 18
sections 151 through 157 (the "Bankruptcy Crimes") are described in detail in Maureen Tighe's article in this
Journal 2%

Each of the bankruptcy crimes requires that a defendant act knowingly and fraudulently. In general, the
bankruptcy crimes statutes cover a wide range of conduct including concealment of assets, making a false
oath, or filing false claims before the bankruptcy court, extortion or bribery, and the falsification, concealmen
or destruction of documents relating to the debtor's financial affairs of those or the estate, and extortion or
bribery.2%4 Section 153 of title 18 addresses cases of embezzlement against an estate by anyone who has
access to property or documents belonging to the estate "by virtue of the person's participation in the

administration of the estat€®

Section 154 of title 18 prohibits an officer of the court from knowingly and fraudulently purchasing property
of the estate in which the person is an officer of the court, refusing to permit reasonable inspection of
documents and accounts relating to the estate under the person's charge following direction by the court to



so, and knowingly refusing to permit the U.S. Trustee to inspection such documents and #8dinets.

1994 amendments were designed to remedy the earlier problems the U.S. Trustee had encountered during
investigations of trustee conduct and potential embezzlements by trustees and their employees. Accordingly
the penalty for violation of the statute was increased from $500 to $5,000. Section 155 prohibits fee fixing
agreements and the fine has likewise been increased from $500 to ﬁ,OOO.

The 1994 amendments added two new sections to the bankruptcy crime statute. The first section addresses
recent bankruptcy abuses that have occurred with respect to certain petition pr&faieessecond section

is a broad statute, patterned after the wire and mail fraud statutes, that makes it a crime to use bankruptcy t
devise a scheme or an artifice to defraid.

D. Other Common Federal Criminal Offenses Related to Bankruptcy

This section describes the elements of the three most common federal crimes charged in the context of
bankruptcy: mail fraud, wire fraud, and false statements. Historically, these crimes were charged in lieu of
bankruptcy crimes due to their more lenient mens rea requirements. Section 157 of title 11 should stop this
practice and ensure that bankruptcy crimes are charged under the bankruptcy fraud'StEuete are

additional federal and state crimes that may be chargeable in the context of a bankriipteyever, such a
description is beyond the scope of this paper.

1. Mail Fraud; 18 U.S.C. § 1341

The elements of a mail fraud count are very simple. The government need only prove that the defendant
intended to engage in a scheme to defraud while using the U.S. Postal Service as a means of executing the

scheme?? The courts have broadly construed both elements of this @iine.

A scheme to defraud has been held to include nearly every type of fraudulent &figitich schemes

usually fall into one of the following scenarios: failure to disclose facts where disclosure is dictated by duty;
concealment through false pretenses; or taking money, property, or advantage through bribery, extortion, ta
evasion, perjury, or the violation of state or federal statfds.

The government, however, must show some form of intentional deception on the part of the déf8ndant.

This element may be proved directly, or through the use of circumstantial evitléi@aurts also have

construed liberally the second element of mail fraud to include both intrastate and interstate use of the mails
for the purpose of executing a scheme to defrdfid/irtually any mailing incidental to or in furtherance of a
scheme to defraud has been held to be suffid&hthe defendant need not have personally mailed the
document, it is enough that he or she caused the mailing—even if the actual mailing is done by an innocent

party.22°

Separate counts are chargeable for each mailing in furtherance of a scheme to defraud, with consecutive
sentences possible for each co@fitOther crimes may be chargeable under the same facts and evidence as
that used for the mail fraud prosecutiéif.Although it takes only one person to engage in a scheme to
defraud, where more than one person is involved, co—conspirators are often charged with conspiracy to viol
the mail fraud statuté?

2. Wire Fraud; 18 U.S.C. § 1343

The elements of wire fraud are very similar to the elements of mail fraud. In both statutes the government
must establish the existence of a scheme to defraud by using a particular means of communication in
furtherance of the fraudulent scherffd.The elements of intent and use of particular means are similarly
construed under both statut® Wire fraud and mail fraud counts are often charged together.

The wire fraud statute requires the use of the wires in either interstate or foreign commerce (as compared tc
mail fraud where intrastate mail is sufficierfﬁ? Wire communications include radio, television, telephone,



and telegraph communicatiorié’ It is sufficient if the wire communication passes through another &te.
The interstate or foreign wires must have been used as a step in the furtherance of the scheme #&defraud.

3. General False Statements; 18 U.S.C. § 1001

Section 1001 of title 18, the false claims statute, is one of the most broadly enforced federal criminal statute:
22 That section generally punishes falsehoods made to any department of the federal government. The
purpose of the statute is to protect the proper functioning of the federal government by ensuring that private
citizens provide its agencies with accurate informaiiiThe government need only show that the defendant
made a materially false statement to any federal government department knowingly, willfully, and with the
intent to deceive?2

False statements include false assertions or representations, falsifications achieved through concealment by
means of trick, scheme, or device, and the making or using of false wiffhgkere is no requirement that

the statement be made in writidd® Where there is some ambiguity in the statement, the government must
negate plausible interpretations that could make the statemeritirue.

The materiality requirement of the statute may be met through proof that the false statement was capable of
influencing the government's valid decision—-making authdifyit is not necessary for the government to

have actually relied on the false statements made by the defefif#me; scienter requirement of the false
statements statute is satisfied upon the government's proof that the defendant knew of the falsity of the
statement8 Finally, it is not necessary to prove that the defendant knew of the federal government's
involvement in the transactiof£?

Conduct chargeable under the general false statement statute may also be chargeable under several more
specific federal false statements statud&dViost of these statutes carry a smaller penalty than the five—year
imprisonment term of the general false claims statute.

[ll. THE U.S. TRUSTEE'S ROLE IN THE REFERRAL, INVESTIGATION, AND PROSECUTION OF
BANKRUPTCY-RELATED CRIMES

A. General Comments

The U.S. Trustee Program performs several critical functions in the bankruptcy criminal referral process. Th
U.S. Trustee serves as:

 an initiator of criminal referrals;

« an advocate for the prosecution of bankruptcy crimes;

« a facilitator of information regarding bankruptcy crimes between private bankruptcy participants and
the law enforcement community; and

« an educator of private and governmental bankruptcy participants relating to the bankruptcy process
and related crimes.

The purpose of the following sections is to provide a general description of the U.S. Trustee's role in
addressing crime within the bankruptcy system.

B. U.S. Trustee: Initiator of Criminal Referrals

As previously noted, the U.S. Trustee performs several duties within the bankruptcy system under its broad
statutory mandaté?! In the course of performing those duties the U.S. Trustee may identify potential

criminal activity.*? The duties of the U.S. Trustee are specifically laid out in 28 U.S.C. §%886.

Upon the identification of potential criminal activity, the U.S. Trustee prepares a criminal referral form that
describes the who, what, when, where and how aspects of the potential HMBERIST has developed a



nationwide standard criminal referral form for use by U.S. Trust&sEhis form ensures that the U.S.
Attorney has basic factual information available when he or she makes a decision about the case's immedia
disposition (e.g., referral for further investigation, declination, &ff.).

The U.S. Trustee has worked closely with local U.S. Attorneys and with the offices of the FBI to refine the
referral process to ensure that adequate information is provided in criminal refaffBités coordination also
guarantees that the criminal referral is routed according to the local U.S. Attorney's procedures for bankrupt
referrals and that the various criminal law enforcement entities are kept adequately informed about particula
cases or individuals.

For example, in many districts, a copy of the basic referral information usually is routed to the local office of
the FBI. If the FBI is currently conducting an investigation involving the potential defendant, this initial
routing of the bankruptcy criminal referral permits coordination of all criminal investigative activities
regarding that individual. The bankruptcy criminal referral may provide immediate leads, information, and
witnesses to assist in an ongoing investigation.

The U.S. Trustee is continually training its staff in the identification of bankruptcy-related cifigsis
training has involved joint training programs and conferences with the FBI, the U.S. Attorney, and other
federal agencies involved in criminal investigatid8 EOUST has continually encouraged these training
efforts on a nationwide basf?

Since 1987, EOUST has coordinated a series of joint national training conferences on criminal referrals whic
involved participants from the Criminal Division of the Department of Justice, the offices of U.S. Attorneys'
and U.S. Trustees', and the FBI. Subsequent national training conferences for U.S. Trustee personnel have
included programs on bankruptcy-related crimes and the criminal referral process (e.g., embezzlement
identification and reconstruction, use of the special prosecutor in addressing bankruptcy crime, elements of
good criminal referral, role of the FBI and U.S. Attorney vis—a-vis the U.S. Trustee).

EOQOUST also routinely disseminates information to the twenty—one U.S. Trustee regions regarding bankruptc
crimes and the bankruptcy criminal referral process. EOUST includes information about effective procedure:
developed in individual U.S. Trustee offices, case law updates on bankruptcy-related crimes, and general
information from the Department of Justice regarding crimes associated with bankruptcy (e.g., bid rigging in
bankruptcy auctions).

One of the distinct strengths of the present nationwide U.S. Trustee program is the ability of the staff of the
twenty—one U.S. Trustee regions to share information about specific bankruptcy cases involving interstate
criminal activities. It is a regular practice for U.S. Trustees to contact other U.S. Trustees where a potential
defendant has engaged in bankruptcy-related activities in multiple jurisdictions. This process assists in
identifying broad interstate schemes to defraud that might otherwise be treated as isolated instances of
criminal conduct (e.g., bustout schemes). This type of important nationwide networking could not have
existed under prior systems of bankruptcy administration.

C. The U.S. Trustee: Advocate for the Prosecution of Bankruptcy Crimes

The resources of all law enforcement agencies involved in the investigation and prosecution of
bankruptcy-related crimes are limitédt These resources must be spread among investigations of numerous
federal crimes. Some of these crimes are given priority due to their obvious and immediate impact on societ
252 Other crimes receive priority for prosecution and investigation based on recent events dtrises.
Bankruptcy-related fraud does not fall naturally within either of these two categatielsus, the

prosecution of bankruptcy crimes is dependent on prioritization within the Department of Justice generally,
and effective advocacy for the prosecution of individual cases at the local U.S. Attorney level.

Additionally, the nature and scope of bankruptcy-related fraud is largely misundefaiddtse
misconceptions resulted historically in the under—prosecution of bankruptcy-related crimes. The following



statement is taken from a December 1987 Department of Justice publication on bankruptcy fraud:

In many areas, resort to bankruptcy is seen as a license to steal by defrauding the bankruptc
system. This problem is aggravated by large dollar declination policies which preclude
prosecution of the smaller frauds, particularly individual bankruptcies. State authorities are
often reluctant to step forward and to prosecute the smaller fraud cases because they quite
properly view bankruptcy as a peculiarly federal responsibility, and because state criminal
statutes rarely apply to bankruptcy matters. When bankruptcy fraud becomes particularly
widespread in a district, strong consideration should be given to waiving temporarily the local
declination policies by prosecuting several exemplary cases which do not otherwise meet the
normal district standard&®

The U.S. Trustee is in an excellent position to determine the nature and extent of bankruptcy fraud within a
given district.

Until the expansion of the U.S. Trustee system nationwide there was no consistent effective advocate for the
prosecution of bankruptcy crimes. Today, the U.S. Trustee serves as that advocate in several ways.

First, the U.S. Trustee tracks the number, nature and progress of bankruptcy-related criminal Z&ferrals.
EOQOUST has developed a case tracking and reporting system that has been implemented in the twenty—one
U.S. Trustee regions in order to maintain accurate statistics on bankruptcy-related crimes. It is very importa
to develop data on the nature and extent of bankruptcy crimes to determine appropriate solutions and the ne
for additional resources to address the bankruptcy crime problem.

U.S. Trustees have worked closely with local U.S. Attorneys and FBI offices to obtain regular information on
the status of criminal referrals. U.S. Trustees meet regularly with U.S. Attorneys and the FBI to discuss the
disposition of pending bankruptcy-related criminal ca<84).S. Trustees also receive timely information

about declinations by the U.S. Attorné. This permits the U.S. Trustee to pursue other avenues of
prosecution in appropriate circumstances (e.g., state attorneys general, local prosecutors).

Second, the U.S. Trustee serves as an advocate for the prosecution of specific cases or types of cases. For
example, the U.S. Trustee may supplement a third—party criminal referral (e.g., one from a creditor or a
trustee) using information from the case file, the U.S. Trustee's file or from the U.S. Trustee's overall
involvement in the case. The U.S. Trustee also may be able to explain the impact prosecution of particular
cases, or types of cases, will have on the bankruptcy system (e.g., deterrence value base on knowledge of |
the bankruptcy system works). Having a knowledgeable individual available to discuss a bankruptcy-relatec
case greatly assists the U.S. Attorney in making his or her prosecution decision.

The U.S. Trustee is in the best position as a nationwide program to identify patterns of abuse that cross
districts or jurisdictions?%° For example, the U.S. Trustee, together with the local U.S. Attorneys and judges
helped identify the scope of the problems with petition preparers and advocated both the enactment of 18
U.S.C. § 156, and the recent investigation and prosecution of these types of entities' preparers across the
nation. This was a case where the individual dollar losses was sufficiently small such that the cases would n
have been individually prosecuted. However, once the scope of the problem was identified the prosecutions
were brought and the U.S. Trustee sought not only money damages, but also injunctions to cease such acti
from occurring agairt®*

The U.S. Trustee was also a key patrticipant in Operation Total Disclosure which was the Department of
Justice's nationwide effort to increase both the level of prosecutions of bankruptcy crimes and the awarenes
of bankruptcy participants as to the risks of committing bankruptcy criffékhis operation involved the
simultaneous multi-district indictment of over 134 defendants in forty three districts in early?¥32@ss
releases issued at the time of these indictments emphasized the priority which the Department of Justice
places on the pursuit of bankruptcy crimes. The U.S. Trustee assisted in the identification and referral of ma
of the crimes prosecuted as a result of Operation Total Disclosure.



Finally, the U.S. Trustee is in a better position to explain the general reasons for prosecution of
bankruptcy-related crimes to federal law enforcement agencies. This insight may be useful in dispelling
misconceptions about bankruptcy-related crimes. For example, it may be perceived that civil remedies are
adequate to address fraud and abuse within the system, or that all bankruptcy crimes usually involve small
concealment cases. Neither assumption is correct.

D. The U.S. Trustee: Facilitator and Educator Within the Bankruptcy—Related Criminal Referral System

The U.S. Trustee is uniquely positioned to facilitate the criminal referral process for bankruptcy-related
crimes. The U.S. Trustee is a civil agency within the Department of Justice with both a law enforcement
orientation and a working knowledge of the bankruptcy sysiithe U.S. Trustee interacts frequently with
both private bankruptcy participants and federal law enforg&rs.

As a Department of Justice agency, the U.S. Trustee will participate on various Department of Justice law
enforcement coordinating committees and task fof28%his allows the U.S. Trustee to keep abreast of the
U.S. Attorney General's legal positions, policies, and enforcement efforts pertaining to the prosecution of
bankruptcy-related crimes. Through its work on task forces, the U.S. Trustee is aware of the concerns of th
law enforcement community with respect to bankruptcy crimes.

The U.S. Trustee also has daily contact with private parties who are in a better position to detect and report
suspected bankruptcy crimes (e.g., trustees and creditors). This provides the U.S. Trustee with a better
understanding of the private sector's perceptions of bankruptcy—-related crimes.

Offices of the U.S. Trustee are staffed with professionals, including accountants and attorneys, who are
familiar with bankruptcy laws, rules, and proceduffsThe U.S. Trustee's staff also is trained in matters
generally related to criminal la2® Additionally, the U.S. Trustee program has hired many individuals
formerly of U.S. Attorneys office€®® Thus, the U.S. Trustee is able to review third—party criminal referrals
in light of both of these bodies of knowledge and then to supplement, corroborate, or refute the referral's
allegations with information from the bankruptcy court and U.S. Trustee's files.

The U.S. Trustee is also in an excellent position to educate the various parties involved in the criminal referr
process about the U.S. Trustee's duties, the remedies available to address abuse within the bankruptcy sys
the elements of an acceptable criminal referral, substantive criminal law, the perceptions of the private and
public sector participants regarding bankruptcy crime, the types of criminal abuse that exists in bankruptcy,
and the impact of prosecution on the bankruptcy system.

Teaching bankruptcy trustees about their duty to refer crimes, and ensuring that trustees are informed on
substantive matters relating to bankruptcy and criminal referrals are additional functions of the U.S. Trustee.
2% These training sessions, frequently attended by U.S. Attorneys and the FBI, have reduced apathy amonc
trustees in districts where criminal referral needs were not adequately addressed. This has ultimately create
optimism about the criminal referral process among bankruptcy trustees.

The U.S. Trustee also trains creditor groups. The U.S. Trustee uses these training sessions to educate cred
as to the availability of criminal and civil remedies available to redress abuse, means to avoid becoming
victims of fraud in bankruptcy, and ways creditors can assist in the criminal referral process (e.g., by
providing detailed information about a particular case, an industry's methods of record keeping, etc., as part
the criminal referral process).

The U.S. Trustee regularly conducts seminars for the bar. It is important that the U.S. Trustee inform the
bankruptcy bar of the U.S. Trustee's advances in the federal system, in order for the bar to adequately infort
clients of the importance of accuracy and completeness in disclosures on bankruptcy documents (e.g.,
schedules, statements, and financial reports) and at bankruptcy hearings and meetings (e.g., section 341
meetings, Rule 2004 examinations, bankruptcy proceedings, and contested matters). Due to the infrequenc
bankruptcy-related prosecutions, the bankruptcy bar may be generally unfamiliar with the elements of



bankruptcy crime and general federal fraud statutes (e.g., wire and mail fraud statutes). The U.S. Trustee's
training session should address the elements the various bankruptcy crimes due to the bar's general
unfamiliarity of the bankruptcy bar.

In some districts, the U.S. Trustee is involved in joint efforts between the private and public sectors to identi
and address white collar crinfé! These joint efforts provide the opportunities for private bankruptcy
participants and the law enforcement community to exchange ideas on white collar crime, including
bankruptcy crimes.

The U.S. Trustee is a frequent speaker at seminars for criminal law enforcement officers. U.S. Trustees whc
participate in these courses generally include information on the U.S. Trustee's role in the criminal referral
process, the types of bankruptcy crimes being referred and the importance of criminal prosecutions to the
integrity of the bankruptcy system.

The U.S. Trustee's unique knowledge base and strategic position in relation to both private bankruptcy parti
and the criminal enforcement community permits the U.S. Trustee to assist in the coordination of effective
programs to address bankruptcy-related crimes. Private participants need to understand that every bankruf
crime will not be prosecuted. Similarly, the law enforcement community needs to understand that there is a
minimum level of enforcement activity necessary to place some deterrence into the bankruptcy system.

CONCLUSION

One of the U.S. Trustee's major responsibilities is to address fraud and abuse in the bankruptcy system. Thi
responsibility is carried out through the general oversight role the U.S. Trustee plays in bankruptcy cases. T
U.S. Trustee's criminal referral program is an integral part of its overall efforts to reduce bankruptcy-related
fraud and abuse.

The effectiveness of the U.S. Trustee's criminal referral program will depend upon the creative use of its
resources to:

* initiate appropriate criminal referrals;

 advocate the increased prosecution and investigation of bankruptcy-related crimes;

« facilitate the information flow on bankruptcy-related crimes between the private and law enforcemen
sectors; and

« educate bankruptcy participants regarding matters affecting bankruptcy-related prosecutions.

The overall effectiveness of the bankruptcy system's efforts to address abuse in bankruptcy cases and
proceedings depends upon the involvement and commitment of several programs and participants. The U.S
Trustee's role is a fundamental part of this effort. Several other participants and entities also have important
roles in reducing bankruptcy-related abuse.

Private participants, including bankruptcy trustees and creditors, must fully use all techniques available to
address abuse (e.g., civil remedies, investigative techniques, criminal referrals). The bankruptcy bar must
encourage clients to respect the bankruptcy process by providing timely, accurate, and complete informatior
in bankruptcy pleadings, schedules, claims, and statements. Private participants should also develop
reasonable expectations concerning the scope and purpose of criminal prosecutions.

Bankruptcy judges must use their inherent judicial powers (e.g., contempt powers) and the sanction powers
granted to them within the Bankruptcy Code and Rules to identify and punish abusive practices (Rule 9011
sanctions, fee disgorgement). They must enforce the letter, spirit, and purpose of the Bankruptcy Code and
Rules to ensure an adequate level of respect for the bankruptcy system (e.g., enforcing filing requirements,
dismissing abusive filings, appointing trustees).



The FBIl and U.S. Attorneys must devote an adequate amount of their resources to the investigation and
prosecution of bankruptcy—related crimes. They must creatively use their limited resources to ensure that
there is sufficient deterrence within the bankruptcy system (e.g., through batch prosecutions, press releases
indictments and convictions). There is no doubt that the 1988 nationwide expansion of the U.S. Trustee
Program and the U.S. Trustee Program's efforts towards increasing prosecutions has helped the bankruptcy
system weed out the criminal abusers who damage the credibility, image and status of the bankruptcy syste
and its many honest participants.

The integrity of the bankruptcy system is at risk if all of these participants do not assist in reducing
bankruptcy-related fraud and abuse. The preservation of the bankruptcy system's integrity is an important
goal.

Bankruptcy is authorized under the U.S. Constitution. As an institution, it has spanned over 200 years of
American jurisprudence. The federal judiciary is the bankruptcy system's adjudicator, and the Department o
Justice, through the U.S. Trustee, is the system's administrator. Bankruptcy impacts the lives of more partie
than any other court system (e.g., debtors, creditors, employees). Billions of dollars are involved in the
approximate one million pending bankruptcy cases, both in terms of assets and claims owing to private and
governmental creditors (e.g., IRS, SBA). The stakes in preserving the bankruptcy system's integrity are very
high.

Substantial progress has been made toward curbing abuse in bankruptcy. The U.S. Trustee program has m
many strides in addressing criminal abuse through its criminal referral program. With the continued efforts o
the U.S. Trustee, the private sector, and federal law enforcement agencies, improvements to the bankruptcy
system will continue. The bankruptcy system will not reach its full potential, however, until all participants
are working toward the preservation of the system's integrity through the appropriate use of the available civ
and criminal remedies. This is the goal that all parties must seek in their efforts to curb bankruptcy-related
fraud and abuse. The U.S. Trustee is committed to the attainment of the worthwhile goal through the
continued development of an effective criminal referral process—its efforts should be commended.

FOOTNOTES:

" Mary Jo Heston is of council with the law firm of Lane, Powell, Spears & Lubersky L.L.P. in their Seattle
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! The term "U.S. Trustee" as used in this paper refers collectively to the United States Trustees, their
employees and the Executive Office of the U.S. Trustee.Back To Text

? See U.S. Department of Justice, Fraud Section, Criminal Division, Investigation and Prosecution of
Bankruptcy Fraud 1 (1987) [hereinafter D.O.J. Bankruptcy Fraud Report] (verified by and on file with
author); see also 11 U.S.C. § 521 (1994) (noting that among debtor's duties is self-reporting); Ralph C.
McCullough, Il, Bankruptcy Fraud: Crime Without Punishment Il, 102 Com. L.J. 1, 53 [hereinafter
Punishment 1] (describing bankruptcy system as one of self-reporting). See, e.g., In re Braten Apparel Cory
21 B.R. 239, 259 (Bankr. S.D.N.Y. 1982) (stating that "[i]t is a debtor's duty to set forth its affairs in detail to
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% See D.0.J. Bankruptcy Fraud Report, supra note 2, at 1 (verified by and on file with author); see also
Kravit, Gass & Weber, S.C. v. Michel (In re Crivello), 134 F.3d 831, 839 (7th Cir. 1998) (recognizing
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encourages fraud and fosters bankruptcy). See, e.g., Louisiana Nat'| Bank v. Talbot (In re Talbot), 16 B.R. 5
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18 See United States v. Goodstein, 883 F.2d 1362, 1370-71 (7th Cir. 1989) (using circumstantial evidence t
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29 See generally 11 U.S.C. § 1125(a) (stating that disclosure statements must contain adequate information
which can enable creditors to make informed judgment regarding plan). See, e.g., In re Hayes & Son Body
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506 (9th Cir. 1984) (stating that examiner with expanded duties must perform other functions in addition to
required function of filing investigative report); In re Gilman Servs. Inc., 46 B.R. 322, 327 (Bankr. D. Mass.
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shall preside at 8§ 341 meeting); Thomas E. Raleigh, Step—by-Step Procedure of a Chapter 7 Case, 557
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> See 11 U.S.C. § 1103(b) (stating that appointed committee may, with court approval, employ accountants
attorneys, or other agents to perform services for committee); see also In re Arkansas Co., 798 F.2d 645, 6¢
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v. Givens, 989 F. Supp. 1033, 1043-44 (S.D. Cal. 1997) (recognizing criminal liability can attach to imprope
transfer during bankruptcy proceedings).Back To Text

12511 U.S.C. § 510(c).Back To Text
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Small Business Bankruptcy Reform: Codifying Our Best Practice, Amer. Bankr. Inst. J., July—Aug 1998, at
20-21 (stating that chapter 11 cases are moving through system quicker and that U.S. Trustee has been
essential in moving these cases along).Back To Text

17 5ee 11 U.S.C. § 1104 (1994) stating rules for appointment of trustees and examiners); id. § 1112(b) (19¢
(authorizing trustee to convert or dismiss case after notice and hearing).Back To Text

178 see id. § 1112(b)(1) (authorizing trustee to dismiss or convert case due to continuing loss or diminution c
estate). See, e.g., In re Hinchliffe, 164 B.R. 45, 52 (Bankr. E.D. Pa. 1994) (recognizing that § 1112(b)(1)
allows conversion or dismissal upon showing of continuing loss or diminution of estate).Back To Text

177 see, e.g., Meyerson v. Werner, 683 F.2d 723, 723 (2d Cir. 1982) (dismissing chapter 11 petition due to
long and extraordinary history of misconduct, which demonstrated defendant filed sham chapter 11 petition)
Commodity Futures Trading Comm'n v. FITC, Inc., 52 B.R. 935, 935 (N.D. Cal. 1985) (stating that
bankruptcy petition was subject to dismissal as petition appeared to be filed in bad faith); In re Newark
Airport/Hotel Ltd. Partnership, 156 B.R. 444, 444 (Bankr. D.N.J. 1993) (stating that lack of good faith in
filing bankruptcy petition is sufficient "cause" for dismissal or conversion of chapter 11 _case).Back To Text

178 see generally 1 Collier, supra note 23, 1 601 [4][b][ii], at 6-23 (stating that if debtor's reporting shows
continuing financial loss, trustee should move to dismiss or convert case so that debtor is not operating at
expense of creditors); Jerome R. Kerkman, The Debtor In Full Control: A Case For the Adoption of the
Trustee System, 70 Marq. L. Rev. 159, 197 (1987) (discussing importance of trustee assistance in informati
gathering necessary to maximize creditors return). See, e.g., Commodity Futures Trading Comm'n v.
Weintraub, 471 U.S. 343, 352 (1985) (recognizing duty of trustee to maximize value of_estate).Back To Text

179 see generally 1 Collier, supra note 23, 1 6.01[4][b], at 6-22 (stating that U.S. Trustee's participation
should be inversely proportional to level of participation by creditor); Marcy J.K. Tiffany, A Time of
Change—A Two-Year Retrospective on the Office of the United States Trustee, 21 Cal. Bankr. J. 13, 19
(1993) (stating active creditors' committee diminishes need for U.S. Trustee involvement).Back To Text

1805ee 28 U.S.C. § 581 (1994) (providing Attorney General must evaluate United States trustee system anc
report results to Congress, President and Judicial conference of United States); 1 Collier, supra note 23,
6.07[5], at 42 (stating that supervision of trustees should include training).Back To Text

181 See Fed. R. Bankr. P. § 2015 (requiring debtors and trustees to file reports with United States trustee). B
see Hon. Stephen A. Stripp, An Analysis of the Role of the Bankruptcy Judge and the Use of Judicial Time,
Seton Hall L. Rev. 1329, 1402 n.5 (1993) (stating excessive reporting requirements hamper chapter 7 truste
and are seen as burden rather than source of guidance and assistance).Back To Text

1825ee 1 Collier, supra note 23, 1 6.01[4][a][i], at 22 (stating that Untied States trustee has audit system,
comprised of Department of Justice auditors, to account for trustees); 1 id. at 39 (noting that audits can be
taken to evaluate interim trustees); 1 id. at 47 (stating that standing trustee should give periodic accounting
collected fees); Executive Office of the Trustee, U.S. Trustee Manual § 4-7.3.4 (1997) [hereinafter Trustee
Manual] (stating that chapter 12 or 13 trustees have to file biannual audits conducted either by independent
firm, Inspector General or United States trustee); id. 8 4-6 (requiring final audit performed by either



independent auditor or by United States trustee).Back To Text

1835ee 11 U.S.C. § 707(b) (1994) (stating that only court itself and United States trustee can file motion to
dismiss for substantial abuse).Back To Text

184 5ee 28 U.S.C. § 586(e) (1994) (stating that Attorney General will set maximum annual compensation afte
consulting United States Trustee); Fed. R. Bankr. P. 2016 (noting that copy of application for compensation
has to be submitted to United States Trustee); id. 2014 (stating that copy of application for employment mus
be submitted to United States Trustee); see also 11 U.S.C. 8§ 330 "Guidelines for Reviewing Applications for
Compensation & Reimbursement of Expenses Filed Under 11 U.S.C. § 330." Back To Text

185 5ee generally Policy Statement, Exec. Office for United States Trustee (Mar. 8, 1990), reprinted in, 1
Collier, supra note 23, 1 6.17[1], at 6-69 n.6 (discussing chapter 11 cases and stating that "[rlesponsible us
of resources and the reasoned exercise of discretion mandates that priorities be established"); Wayne R. W
et al., The Implementation of Bankruptcy Code Section 707(b): The Law and The Reality, 39 Clev. St. L. Re
15, 23 (1991) (stating U.S. Trustee indicates detection and prosecution of substantial abuse is priority of U.<
Trustee program).Back To Text

186 see generally Punishment 11, supra note 2, at 259 (asserting that civil remedies in bankruptcy that punish
bankruptcy crimes are ineffective because creditors are still unable to recover damages and are not deterrel

debtors).Back To Text

187 5ee 18 U.S.C. § 1961 et seq. (1994).Back To Text

188 5eg, e.g., id. § 1341 (penalizing act of mail fraud); id. § 1343 (criminalizing fraud by means of wire, radio
or television); id. 8 1344 (criminalizing bank fraud).Back To Text

189 5eg, e.g., id. § 1001 (declaring fraudulent statement or representations to U.S. departments or agencies
be punishable by fine or imprisonment); 18 U.S.C. § 1621 (preventing person from making statements and
subscribing as true under oath any material matter he believes is not true).Back To Text

19 5ee id. § 641 (1994) (criminalizing embezzlement, theft or conversion of any property belonging to U.S.
departments and agencies or to receive, conceal or retain such property with intent to convert it); id. 8 646
(preventing court officers from unlawfully retaining money received due to his position or employment); id. 8
1911 (criminalizing receiver mismanagement of property, including trustee).Back To Text

191 5eg, e.g., In re Kontaratos, 15 B.R. 298, 298 (B.A.P. 1st Cir. 1981) (examining United States Trustee's
duties to investigate members of chapter 11 creditor committee who were accused of violating various state
criminal statutes); Drummond v. Montana (In re Kurth Ranch), 145 B.R. 61, 76 (Bankr. D. Mont. 1990)
(finding that state statute providing tax on confiscated marijuana after debtor was arrested for criminal
possession and sale of marijuana was in violation of double jeopardy under Fifth Amendment); Enstar Enere
Inc. v. Anderton (In re First Texas Petroleum, Inc.), 52 B.R. 322, 323 (Bankr. N.D. Tex. 1985) (examining
violation by debtor of state securities law).Back To Text

1925eg, e.g., Pattison Bros. Mississippi River Terminal, Inc. v. Good (In re Good), 131 B.R. 121, 122 (Bankr
N.D. lowa 1990) (discussing pre—petition allegations of embezzlement by debtor); First Texas Petroleum, 52
B.R. at 323 (discussing pre—filing violation of state securities law).Back To Text

193 5ee 18 U.S.C. § 3282 (stating that unless otherwise provided by law, person cannot be prosecuted, tried
punished for non—capital offense five years after commission of offense). See, e.g., United States v. Knoll, 1
F.3d 1313, 1318 (2d Cir. 1994) (vacating conviction for false declarations because five year statute of
limitations expired); United States v. United Medical & Surgical Supply Corp., 989 F.2d 1390, 1398 (4th Cir.
1993) (stating indictment for conspiracy, mail fraud, or securities fraud must be brought within five years of
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1995ee 18 U.S.C. § 3282. See, e.g., Pendergast v. United States, 317 U.S. 412, 418 (1943) (asserting statu
limitations begins running when crime complete); United States v. Vebeliunas, 76 F.3d 1283, 1292-93 (2d
Cir. 1996) (holding statute of limitations from criminal misapplication of bank funds begins when funds
actually disbursed and leave institution from which they are misapplied).Back To Text

19 5ee 18 U.S.C. § 3284. See, e.g., United States v. Dolan, 120 F.3d 856, 867 (8th Cir. 1997) (holding
limitations period for concealment began when court dismissed defendant's proceeding, thus treating
concealment as continuing offense); United States v. Knoll, 16 F.3d 1313, 1318 (2d Cir. 1994) (concluding
only concealment of assets, not making false statement in proceeding, subject to extended limitations perioc
United States v. Guglielmini, 425 F.2d 439, 443 (2d Cir. 1970) (stating Congress intended waiver of dischar
to have same effect as denial of waiver, for purposes of calculating limitation period).Back To Text

19 pyp. L. No. 98-473, 98 Stat. 1837 (1984).Back To Text

1975ee 28 U.S.C. § 991 (1994) (stating purpose of Commission is providing certainty and fairness in
sentencing and avoiding sentencing disparities); S. Rep. No. 98-225, at 65 (1983), reprinted in 1984
U.S.C.C.A.N. 3183, 3248 (asserting Act designed to structure judicial sentencing discretion, eliminate
indeterminate sentencing, phase out parole release, and make criminal sentencing fairer and more certain).
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198 See Comprehensive Crime Control Act of 1984, § 235, 98 Stat. at 2031 (providing that chapter on
sentencing takes effect on first day of calendar month beginning 24 months after date of enactment [Oct. 12
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Reform Act).Back To Text

199 5ee United States Sentencing Commission Guidelines Manual § 1A(4)(d) (1995) [hereinafter Sentencing
Manual] (stating Guidelines view economic crimes as serious and thus provide for short imprisonment periof
instead of automatic probation).Back To Text

200 5ee 18 U.S.C. § 3 (1994) (stating that accessories after the fact are liable up to one—half of the offense);
8 4 (concealing felony by nonaccesssory liable for maximum three—year prison sentence); id. 8 371 (stating
that conspiracy to commit offense is punishable by maximum five—year sentence).Back To Text

201 see id. § 2 (defining those punishable as principles).Back To Text

202 5ee Stegeman v. United States, 425 F.2d 984, 986 (9th Cir. 1970) (stating that 18 U.S.C. § 152 applies t
debtor or "any other person" who attempts to defeat bankruptcy system). See, e.g., United States v. Center,
853 F.2d 568, 571 (7th Cir. 1988) (applying 18 U.S.C. § 152 to debtors attorney for fraudulently falsifying
documents); Stuhley v. Hyatt, 667 F.2d 807, 808—-09 (9th Cir. 1982) (stating that 18 U.S.C. 8§ 152 applies to
individuals other than debtor).Back To Text

203 Maureen Tighe, A Guide to Making a Criminal Bankruptcy Fraud Referral, 6 Am. Bankr. Inst. L. Rev.

409 (1998).Back To Text

204 5ee 18 U.S.C. § 152.Back To Text
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2064, § 154.Back To Text
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208 See id. § 156 (imposing fine, one year imprisonment, or both on preparers of fraudulent petitions).Back T
Text

2 5ee 18 U.S.C. § 157 (1994).Back To Text
2101d.Back To Text

11 See N. Holley, Role of the United States Trustee in the Detection and Referral of Bankruptcy Crimes,
16-20 (Apr. 20, 1990) (prepared for Houston Bar Association CLE) (verified by and on file with author).Back
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?125ee, e.g., United States v. Maze, 414 U.S. 395, 405 (1974) (holding mail system must be used before
fraudulent scheme "reaches fruition"); Kann v. United States, 323 U.S. 88, 93 (1944) (holding mail must be
used for purpose of executing fraudulent scheme); United States v. Nance, 502 F.2d 615, 618 (8th Cir. 197
(stating that intent to defraud essential element of mail fraud and can be inferred from all circumstances
surrounding transaction).Back To Text

213 35ee, e.g., Durland v. United States, 161 U.S. 306, 313 (1896) (holding mail fraud statute includes
everything designed to defraud by representation or promises as to past, present, and future conduct); Atlas
Pile Driving Co. v. DiCon Fin. Co., 886 F.2d 986, 991 (8th Cir. 1989) (concluding fraud element is construed
broadly using non—-technical standard to find fraud when in violation of fundamental honesty, fair play, and
moral uprightness); United States v. Brack, 747 F.2d 1142, 1147 (7th Cir. 1984) (asserting use of broad
standard to determine sufficiency of fraud allegation). Back To Text

214 see, e.g., Blachly v. United States, 380 F.2d 665, 671 (5th Cir. 1967) (stating "[t]he fraudulent aspect of
the scheme to ‘defraud’ is measured by a nontechnical standard"). But see United States v. Pisani, 773 F.2c
397, 410-11 (2d Cir. 1985) (reversing mail fraud conviction where no statute existed prohibiting use of
campaign funds for personal use). Back To Text

2131t has become well established that the mail fraud statute is violated when some or all of the following
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a duty to disclose an interest with a concomitant failure to do so; an attempt to cover—up
through false pretenses; a taking of money or property or rights of another through the use of
kick—backs, extortion, bribery, tax evasion, perjury, or a violation of some state or federal
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United States v. Brown, 540 F.2d 364, 374 (8th Cir. 1976) (citing United States v. Bush, 522 F.2d 641, 646
(7th Cir. 1975)). See, e.g., Murphy v. Cartwright, 202 F.2d 71, 73 (5th Cir. 1953) (holding failure to disclose
facts by estate executor duty—bound to do so, is as much fraud as actual misrepresentation of true facts).Be
To Text

218 see United States v. Chandler, 98 F.3d 711, 715 (2d Cir. 1996) (stating that required element of mail frat
is intent to deceive); United States v. Manzer, 69 F.3d 222, 226 (8th Cir. 1995) (establishing intent to defrau
as required element of mail and wire fraud); Gordon v. United States (In re Names Registry Publishing, Inc.)
68 F.3d 577, 581 (2d Cir. 1995) (stating that essential element of mail fraud is intent to defraud).Back To Te

17 See United States v. Gelb, 700 F.2d 875, 880 (2d Cir. 1983) (declaring that specific intent may be inferre
from circumstantial evidence); United States v. Saxton, 691 F.2d 712, 714 (5th Cir. 1982) (stating that
fraudulent intent may be inferred from circumstantial evidence); see also United States v. Starr, 816 F.2d 94
98 (2d Cir. 1987) (stating defendant must contemplate some actual harm or injury to victims; this is known a
the Second Circuit "intent to injure” test).Back To Text



18 See In re Burzynski, 989 F.2d 733, 742 (5th Cir. 1993) (stating second element of mail fraud as "interstat
or intrastate use of the mails"); Landry v. Air Line Pilots Ass'n Int'l AFL-CIO, 901 F.2d 404, 428 (5th Cir.
1990) (acknowledging intrastate mailings as sufficing to meet second standard); United States v. Riccardelli
794 F.2d 829, 831 (2d Cir. 1986) (explaining that "[u]se of the United States mails, whether to mail a letter
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instrumentality").Back To Text

219 see generally United States v. Melvin, 544 F.2d 767, 775 (5th Cir. 1977) (stating that when mailing is
significant part of fraud it is sufficiently related to scheme).Back To Text

220 5ee generally United States v. Kuzniar, 881 F.2d 466, 472 (7th Cir. 1989) (stating that whether defendan
did mailing or not is irrelevant as long as he caused mailing to occur); United States v. Crockett, 534 F.2d
589, 593 (5th Cir. 1976) (stating that defendant need not have done mailing as long as he is sufficiently
connect to it).Back To Text

221 See, e.g., Crockett, 534 F.2d at 600 (discussing concurrent sentences on fourteen counts); see also Nels
v. United States, 178 F.2d 458, 458 (9th Cir. 1949) (discussing defendant who was convicted of six counts ¢
mail fraud having six consecutive sentences); Vickers v. Unites States, 157 F.2d 285, 286 (8th Cir. 1946)
(discussing defendant who was convicted of four counts of mail fraud, being sentenced to two consecutive
and two concurrent termg).Back To Text

222 5ee Sanders v. United States, 415 F.2d 621, 626 (5th Cir. 1969) (stating that defendant can be convictec
mail fraud, securities fraud, and conspiracy based on same evidence and facts). See, e.g., Crockett, 534 F.:
593-94 (discussing defendant's conviction of both mail fraud and conspiracy, based on same evidence).Bac
To Text

22 gee, e.g., Pereira v. United States, 347 U.S. 1, 1 (1954) (discussing defendant's conviction of mail fraud
and conspiracy to commit mail fraud and affirming same); Crockett, 534 F.2d at 593-94 (discussing
defendant's conviction for both mail fraud and conspiracy); United States v. Abess, 532 F. Supp. 490, 493
(E.D. Mich. 1982) (allowing defendant to be convicted of both mail fraud and conspiracy without being
subject to double jeopardy). The conspiracy charge itself is sufficient to also convict the defendant of a
substantive mail fraud count (i.e., conspiracy to commit mail fraud is a scheme to defraud under 18 U.S.C. &
1341).Back To Text

224 See 18 U.S.C. § 1341 (1994) (requiring that article be placed in "post office or authorized depository for
mail matter"); id. 8 1343 (1994) (requiring transmission by "wire, radio or television communication").Back
To Text

225 See id. § 1341 (requiring "intending . . . to defraud” and use of "post office"); id. § 1343 (requiring
"intending . . . to defraud" and "causes to be transmitted").Back To Text

226 See id. § 1343.Back To Text

22T See United States v. King, 590 F.2d 253, 255 (8th Cir. 1978) (affirming conviction for defendant when
telephone call may have been transmitted partly by microwave); United States v. Bohr, 581 F.2d 1294, 130:
(8th Cir. 1978) (upholding wire fraud conviction where telephone call was transmitted by microwaves).Back
To Text

228 See United States v. Blackmon, 839 F.2d 900, 906 (2d Cir. 1988) (noting that it is not necessary to show
that defendants knew interstate communications were involved, only that interstate communications
occurred); United States v. Davila, 592 F.2d 1261, 1264 (5th Cir. 1979) (finding that intent requirement does
not concern interstate or foreign communication element).Back To Text



229 5ee United States v. Jackson, 451 F.2d 281, 282 (5th Cir. 1971) (discussing elements of 18 U.S.C. § 13
as including use of interstate or foreign wires); Huff v. United States, 301 F.2d 760, 765 (5th Cir. 1962)

(finding it is not requirement that fraud be successful, all that is necessary is that wire communication is use
in furtherance of scheme to defraud); Roberts v. United States, 226 F.2d 464, 466 (6th Cir. 1955) (finding th
telephone call made in attempt to reschedule closing of the scheme was sufficient for_§ 1343).Back To Text

23018 U.S.C. § 1001 (1994).Back To Text

231 see generally United States v. Gilliland, 312 U.S. 86, 92 (1941) (discussing history of false claims statute
through 1941).Back To Text

232 5ee, e.g., United States v. Beck, 615 F.2d 441, 453 (7th Cir. 1980) (finding that intent requirement is
satisfied when perpetrator knows that without the misrepresentation to government, plan will not succeed);
United States v. Lange, 528 F.2d 1280, 1288 (5th Cir. 1976) (finding that intent to deceive is required by §
1001); United States v. Egenberg, 441 F.2d 441, 444 (2d Cir. 1971) (affirming court's jury charge that acting
with reckless disregard for truth satisfies intent requirement for § 1001).Back To Text

233 See United States v. Hubbard, 16 F.3d 694, 698 (6th Cir. 1994) (affirming conviction for filing false
statements, in writing, to bankruptcy court); United States v. Tobon-Builes, 706 F.2d 1092, 1096 (11th Cir.
1983) (reasoning that concealment of material fact is false statement for purposes of § 1001); United States
Diogo, 320 F.2d 898, 902 (2d Cir. 1963) (stating that false representation requires proof of falsity).Back To
Text

234 See United States v. Beacon Brass Co., 344 U.S. 43, 46 (1954) (stating that in conjunction with
appropriate Revenue Code provision, any written or oral statement is sufficient for statute);. United States v.
Segall, 833 F.2d 144, 146 (9th Cir. 1987) (supporting government's contention that oral statements were
sufficient to uphold conviction).Back To Text

23% See Diogo, 320 F.2d at 907 (holding that when there is no evidence of falsity of defendant's statement,
then it is government's burden to eliminate plausible interpretations that may be true). See, e.g., United Stat
v. Race, 632 F.2d 1114, 1120 (4th Cir. 1980) (finding that government failed to eliminate all possible true
interpretations and failed to prove that defendant violated § 1001).Back To Text

236 See United States v. Ladum, 141 F.3d 1328, 1334 (9th Cir. 1998) (explaining that statement is material if
has propensity to influence agency); United States v. Facchini, 874 F.2d 638, 643 (9th Cir. 1989) (holding
"the statement must be capable of having some non-trivial effect on a federal agency"). See, e.g., Blake v.
United States, 323 F.2d 245, 247 (8th Cir. 1963) (finding defendant's false statements material because
capable of inducing federal agency into action or reliance).Back To Text

23" See generally United States v. Voorhees, 593 F.2d 346, 350 (8th Cir. 1979) (explaining actual loss to
government need not be shown).Back To Text

238 See generally United States v. Evans, 559 F.2d 244, 246 (5th Cir. 1977) (affirming district court's jury
instruction defining knowledge under 8§ 1001 as "reckless disregard of the truthfulness of the statement and
with the conscious purpose to avoid learning the truthfulness of the statement"); United States v. Egenberg,
441 F.2d 441, 444 (2d Cir. 1971) (holding government need only prove defendant acted with reckless
disregard as to whether statement was true). See, e.g., United States v. Carrier, 654 F.2d 559,562 (9th Cir.
1981) (rationalizing that because defendant understood he was to report on U.S. Customs form total amoun
currency he was carrying and he chose to report less, he had requisite_intent).Back To Text

239 See United States v. Stanford, 589 F.2d 285, 297 (7th Cir. 1978) (holding no absolute requirement that
knowledge of federal involvement accompany fraudulent statements). See, e.g., United States v. Waters, 4-
F.2d 805, 805-06 (3d Cir. 1972) (affirming conviction under § 1001, though defendant unaware that Urban
League of Philadelphia was contractor with Department of Labor).Back To Text



2405ee H. Rep. No. 86-1389, at 175-77 (1980) (explaining that there are over 150 false statement statutes
U.S.C. and C.F.R. some of which identify false statements to specific agencies as_crimes).Back To Text

241 see supra Section 11.D.Back To Text

2425ee H. Rep. No. 99-764, at 25 (1986), reprinted in 1986 U.S.C.C.A.N. 5227, 5237 (explaining that Unite
States Trustee is encouraged to, within its investigatory function, detect and uncover fraud where it exists);
see also Joseph Patchen, Mission Statement (last modified Aug. 19, 1997)
http://www.usdoj.gov/ust/mission.htm [hereinafter Mission Statement] (stating one ideal of United States
Trustee Program is to investigate fraud and abuse in bankruptcy proceedings). Back To Text

24328 U.S.C. § 586 (1994).Back To Text

244 See Trustee Manual, supra note 182, § 5-17.1 (describing U.S. Trustee's standard referral_program). Ba
To Text

245 See id. Back To Text

246 See Trustee Manual, supra note 182, § 5-18.2 (noting use of form in making decision pertaining to
disposition of criminal cases, e.g. further investigation, declination, etc.). See, e.g., Michaels v. National Ban
(In re E-tron Corp.), 141 B.R. 49, 52 (Bankr. D.N.J. 1992) (discussing use of criminal referral form to report
apparent bankruptcy statute violations); BancBoston Fin. Co. v. Gould, Nos. 87 C 5369, 87 C 5370, 1988 W
76888, *1 (N.D. Ill. July 14, 1988) (examining use and validity of criminal referral form concerning alleged
bankruptcy statute violations).Back To Text

247 See United States v. Michalek, 54 F.3d 325, 328 (7th Cir. 1995) (noting role of FBI and U.S. Attorney in
criminal bankruptcy prosecution). See generally Craig Peyton Gaumer, "Operation Total Disclosure,” Am.
Bankr. Inst. J., Apr. 15, 1996, at 41 n.3 (describing close work between U.S. Trustee, FBI, and U.S.
Attorney).Back To Text

248 See Trustee Manual, supra note 182, § 5-17, Training Responsibilities (discussing training for personnel
involved in prosecution of bankruptcy crimes); see also Judith Benderson, Bankruptcy Crime: Balancing the
Scales, Am. Bankr. Inst. J., July—Aug. 1994, at 21 (stating bankruptcy fraud training conferences were held
train investigators as well as raising level of concern regarding bankruptcy crime); Tiffany, supra note 179, &
24 (recognizing increased training efforts for new trustees).Back To Text

249 See Trustee Manual, supra note 182, § 5-17.1 (noting joint training of various agencies involved in
criminal investigation, i.e., criminal investigators from IRS, Postal Service, Securities and Exchange
Commission); see also Benderson, supra note 248, at 21 (noting involvement of many federal investigative
agencies in training programs). See generally William D. Brown & Robert G. Richardson, Insurance Fraud:
The New Frontier in Bankruptcy, Am. Bankr. Inst. J., Oct. 13, 1994, at 15 (noting FBI, IRS, U.S. Postal
Inspectors and U.S. Attorneys work together in targeting bankruptcy ¢rime).Back To Text

20 5ee Trustee manual, supra note 182, § 5-17.3 (discussing EOUST's maintenance of training agendas fo
various audiences); see also Peter C. Alexander, A Proposal to Abolish The Office of United States Trustee
30 U. Mich. J.L. Ref. 1, 2 (1996) (stating goal of EOUST is to preserve integrity of bankruptcy system).Back
To Text

251 see Gregory E. Maggs, Consumer Bankruptcy Fraud and The "Reliance on Advice of Counsel” Argumer
69 Am. Bankr. L.J. 1, 30-33 (1995) (noting that resources of U.S. Attorney are limited); see also Punishmer
I, supra note 2, at 30 (stating that those entrusted with enforcement of bankruptcy fraud are over

burdened).Back To Text
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225ee 18 U.S.C. §§ 1961-1968 (1994) (placing emphasis on drug related offenses, bank robberies and ot
violent crimes); see also John A. Martin & Michelle Travis, Defending The Indigent During a War on Crime,
1 Cornell J.L. & Pub. Pol'y 69, 75 (1992) (stating that increased conviction trends reflect federal emphasis o
fighting drug related crimes); George F. Moriarty, Jr., Reviews of Professional Periodicals, 58 Fed. Probatiol
66, 66 (1994) (noting federal prosecution for drug related offenses has risen).Back To Text

253 See Heidi Huntington Mayor, et al., Financial Institutions Fraud, 31 Am. Crim. L. Rev. 647, 651-52
(1994) (stating Congress has launched unified attack on bank fraud by extending statute of limitations and
increasing penalties for these crimes); see also Robert J. Sussman, Protecting Clients from the Governmen
Thermonuclear War on Bank Fraud, C646 ALI-ABA 213, 215 (1991) (stating government has legislated
prosecution machine in recent years to target bank fraud). See generally 3 Norton, supra note 38, 1 49.1, at
49-2 (noting bankruptcy fraud occupies only modest place in federal criminal prosecution).Back To Text

24 See 18 U.S.C. § 157 (1994) (observing proof of intent in bankruptcy cases is difficult to furnish thereby,
precluding many prosecutions); see also Maggs, supra note 251, at 7 (observing that prosecutors think of
bankruptcy crime as minor offense); Punishment I, supra note 6, 263 (noting that higher standard of proof
may account for few prosecutions of bankruptcy crimes).Back To Text

5% See M. McCarty, The Editor's View, Vol. 6, No.1, NABTalk p.5 (verified by and on file with author). See
generally Chase Manhattan Bank v. Murphy (In re Murphy), 190 B.R. 327, 332 (Bankr. N.D. lll. 1995)
(stating that two standards used to determine if debtor intended fraud are often confused by courts); James
Cain, Providing Fraud in Credit Card Dischargeability Actions: A Permanent State of Flux?, 102 Com. L.J.
233, 237 (1997) (asserting confusion in bankruptcy fraud has existed since early 1990's); Walter A. Effross,
Of Last Recourses and One—Eyed Horses "Justifiable" Reliance Governs Non-Dischargeability for Fraud,
Am. Bankr. Inst. J., Feb. 15, 1996, at 32 (stating confusion among courts in interpreting 8 523 of Bankruptcy
Act, questioning under fraud if there must be justifiable reliance or reasonable reliance).Back To Text

256 See D.0.J. Bankruptcy Fraud Report, supra note 2, at n.2 at 1.Back To Text
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