COMMENT

IN RE COSTAS: THE MISAPPLICATION OF SECTION 548(a) TO
DISCLAIMER LAW

INTRODUCTION

The relation-back doctrine is a legal fiction cuthe residing in our American
jurisprudence as a way for attorneys to rewrite plast: For purposes of this
Comment, the relation-back doctrine of most conégifiound in the probate law of
many state jurisdictiorfsThis doctrine declares that if a beneficiary disols a

! One example of "turning back the clock" in legatigprudence involves amending a pleading
notwithstanding the expiration of the statute dfitations.See, e.g.FED. R. CIv. P. 15(c)(2) (2006) ("An
amendment to a pleading dates back to the datheobtiginal pleading when . . . the claim or deéens
asserted in the amended pleading arose out ofotduct, transaction, or occurrence set forth anated
to be set forth in the original pleading . . . .;Y.C.P.L.R. 203(b) (McKinney 2003) (establishing
procedure by which claim commenced by servicetsrposed against defendant or co-defendant united i
interest); Mondello v. N.Y. Blood Ctr., 604 N.E.2d,85 (N.Y. 1992) (observing under section 203(b) o
New York Civil Practice Law and Rules ("C.P.L.Rthat claim asserted in complaint is valid agairst-n
party when (1) claims arose out of the same conductcurrence; (2) non-party is united in intensgh
original defendant so that non-party can be chawgil notice and not be prejudiced from defendimg o
merits of stale claim; and (3) non-party knew oowdd have known that but for mistake by the pléfinti
originally failing to identify proper parties, aoti would have been brought against third party).

Another example is when a beneficiary expunges stederight to an inheritance retroactively by
exercising the right to disclaingee, e.g.CAL. PROB. CODE § 282(a) (Deering 2004) ("A disclaimer relates
back for all purposes to the date of the deathhefdreator of the disclaimed interest . . . .")Y NEST.
POWERS & TRUSTS LAwW § 2-1.11(a)(2)(A), 2-1.11(d) (McKinney Supp. 200@)eclaring renounced
inheritance created by section 2-1.11(a)(2)(A)tesldack to date of decedent's death and passeeftate
as if beneficiary predeceased decedddtye v. United States, 528 U.S. 49, 53 (1999) ("Tiexlaimer
creates the legal fiction that the disclaimant posdised the decedent; consequently, the disclasnsusire
of the estate passes to the person next in limedeive that share."); Adam J. Hirsdihe Problem of the
Insolvent Heir 74 GORNELL L. REV. 587, 592 (1989) (noting relation-back doctrinealeped in England as
Iegal fiction to allow devisees to reject burdensdnheritances).

See, e.g ALA. CODE § 43-8-294(b)(2) (LexisNexis 1991) ("A disclainretates back for all purposes to
the effective date of the instrument or contracther date of the determinative event, as the caseba.");
ALASKA STAT. § 13.12.801(g) (2004) (providing circumstancedarrwhich "disclaimed property or interest
devolves as if the disclaimant had predeceasedd#vedent"); @L. PROB. § 282(a) (Deering 2004)
(establishing "disclaimer relates back . . . todha&e of the death of the creator of the disclaiiéstest or
the determinative event . . . .")pCo. REV. STAT. § 15-11-801(4)(a) (2005) (conditioning instancesler
which "disclaimed interest devolves as if the disobant had predeceased the decedent" and others ivhe
"passes per capita at each generation or passii®eted by the governing instrument to the deseetsdof
the disclaimant who survive the decedent"§N®. GEN. STAT. ANN. § 45a-579(e) (West 1993) (setting
standards under which disclaimed interest devoasd# disclaimant had predeceased either decedent o
donee of power of appointment); D.COQE ANN. § 21-2094(a) (LexisNexis 2001) (describing situasity
which "a disclaimer shall relate back to the ddi¢he death of the decedent, the date of the defathe
donee of the power of appointment, or the detertivimavent"); Q.. CODE ANN. § 53-1-20(g)(1) (Supp.
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vested interest in an inheritance, the disclaimiélr relate back to the date of the
decedent's death, and the interest is deemed teliarve vested in the beneficiéfry.
The end effect is that the inheritance passes fhangestate as if the disclaimant had
predeceased the decedént.

Recently, inGaughan v. Edward Ditloff Revocable Trust (In res@sf
(hereinafter Costa$), the Bankruptcy Appellate Panel for the Ninthrddit
("BAP" or "Costascourt") held that a disclaimed interest in an iita@ce does not
constitute a "transfer . . . of an interest of tebtor in property” pursuant to the
Bankruptcy Code's ("Code") fraudulent transfer jsimn in section 548(d).
Although the BAP essentially reaffirmed its prevdauling inWood v. Bright (In re

2006) (allowing renunciation to relate back to deling applicable dates: date of decedent's deaiie; of
death of power of appointment holder; date gift w#tempted; or date power was createdjHo CODE
ANN. § 15-2-801(c) (2001) (relating back date of regiation to date of decedent's death or donee'hyeat
755 LL. COMP. STAT. ANN. 5/2-7(d) (West 1991) (setting dates to, and d@ts under, which disclaimer
of interest in property relates back)ai STAT. ANN. § 59-2293(a) (2005) (applying relation-back dioetr
to disclaimed interests or powers)EW REV. STAT. ANN. 8 120.060 (LexisNexis 2004) (marking standards
by which disclaimant is considered to have predes@@erson creating interest and relating disclabaek

to date interest created); N.¥ST. POWERS& TRUSTS§ 2-1.11(a)(2)(A), 2-1.11(d) (McKinney Supp. 2006)
(declaring renounced inheritance created by se@itrl1(a)(2)(A) relates back to date of decedetgath
and passes from estate as if beneficiary prededeseszedent); #X. PROB. CODE ANN. § 37(A) (Vernon
2003) ("A disclaimer evidenced as provided heréiallsbe effective as of the death of decedent dadl s
relate back for all purposes to the death of theedent . . . ."); Kevin A. White, Notéd Clash of
Expectations: Debtors' Disclaimers of Property idvAnce of Bankrupt¢ypO WASH. & LEE L. REv. 1049,
1053 (2003) ("Many states have statutes that cadéycommon law relation-back doctrine.").

% See, e.gTEX. PROB. CODEANN. § 37(A) (Vernon 2003) (establishing conditions date of disclaimer's
relating back to death if decederstge alscAtchison v. Joneslif re Atchison), 925 F.2d 209, 211 (7th Cir.
1991) (explaining lllinois's relation-back doctrieases any interest a beneficiary has in diftye Baird's
Estate, 933 P.2d 1031, 1034 (Wash. 1983)'g denied1997 Wash. LEXIS 170 (Wash. 1997) ("So long as
a disclaimer is property executed and timely deéidethe legal fiction of 'relation back' treate thterest as
having never passed to the intended beneficiaheorat law."); Dyer v. Eckols, 808 S.W.2d 531, §34éx.
App. 1991) (reiterating Texas's relation-back doeterases interest of beneficiary retroactively).

4 See,e.g, CAL. PROB. CODE § 282(a) (Deering 2004) ("[T]he interest disclaghehall descend, go, be
distributed, or continue to be held . . . as if theclaimant had died before the event determitinag the
taker of the interest had become finally ascerthaned the taker's interest feasibly vested."); 2Z7ComP.
STAT. 5/2-7(d) (West 1991) ("[T]he property, part oterest disclaimed shall descend or be distributed .
in the case of a transfer by reason of the deathngfperson, as if the disclaimant had predecetsed
decedent . . . ."); N.YEST. POWERS& TRUSTSLAwW § 2-1.11(d) (McKinney Supp. 2006) ("Unless . . .
otherwise provided, the filing of a renunciation has the same effect with respect to the reremliimterest
as though the renouncing person had predeceasecdetiter or the decedent . . . ."EXI PROB. CODE ANN.

§ 37(a) (Vernon 2003) ("Unless the decedent'spudlides otherwise, the property subject to theldimer
shall pass as if the person disclaiming . . . hadgceased the decedent . . . .").

®346 B.R. 198 (B.A.P. 9th Cir. 2006).

® See id at 204 (holding "Debtor's Disclaimer was not autfulent transfer of property” and Supreme
Court's rationale iDrye v. United Statedid not require contrary findingyee als&impson v. Pennel(re
Simpson), 36 F.3d 450, 453 (5th Cir. 1994) ("We..hold that under Texas law a disclaimer is not a
fraudulent transfer under [section] 548 Aychison 925 F.2d at 212 ("[W]e hold that the disclaimer sloet
constitute a transfer of an interest in propertyicwithe trustee may avoid under [s]ection 548(a}jhef
Bankruptcy Code."); Hoecker v. United Bank of Bard476 F.2d 838, 841 (10th Cir. 1973) ("[W]e
conclude that under the Colorado statute the diseladid not operate as a transfer by the bankv@ipie
property disclaimed to his children . .. .").
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Bright),” the court had to distinguish a subsequent dectsjoihe Supreme Court in
Drye v. United State’s which declared that a beneficiary's disclaimederiest
constitutes "property” or "rights to property” puast to section 6321 of the
Internal Revenue Code (".R.C™).

This Comment maintains that a debtor's interedidth an inheritance and a
right to disclaim represents property that showtdshbject to fraudulent transfer
treatment under section 548(a). THeostas decision magnifies the often
incongruous relationship between state law and rtogmgy and serves as an
example of when state law undercuts the authofitie@Code.

Part | of this comment recounts the history andimeabf fraudulent transfer
law. Part Il of this Comment examines t@®stascourt's decision and how it
ultimately relied on Arizona's statutory relatioaelk doctrine in reaching its
conclusion. Part Ill of this Comment argues thathin the context of section
548(a), the relation-back doctrine is nothing mtran a means of managing a
debtor's preexisting property interests, which psuhe authority of the Code. Part
[l further declares (1) the interaction betweemtai@ provisions of the Code in
conjunction with the doctrine afxpressio unis est exclusion alterialesnonstrates
the BAP wrongly distinguisheBrye; (2) the recovery of a disclaimed inheritance
within reach of section 548(a) does not violate dbetrine of preemption; and (3)
the combination of the doctrine of preemption ahe hature of section 101(54)
empowers the Code to overcome the relation-backridecand categorize a
disclaimer as a fraudulent transfer.

Thereafter, Part IV of this Comment explores vasiguiblic policy reasons as
to why pre-petition disclaimers should be invalethtinder section 548(a). Part V
concludes that a bankruptcy court should use ti@e548(a) authority under the
Code to apply fraudulent transfer treatment toldiseers.

I. THE ANATOMY OF SECTION548(a)

Section 548(a) of the Bankruptcy Code sets forbairt:

7241 B.R. 664 (B.A.P. 9th Cir. 199%ee In re Costa846 B.R. at 201 (“Absent a change in law, we are
bound by our precedent iBright."); In re Bright 241 B.R. at 666—-672 (reasoning under Washington
disclaimer law, by persuasive precedent from otfirewits, through non-disclaimer cases in othecuits,
via disclaimer subject to disclaimer law, and byywaf treatment of disclaimers in other states, that
disclaimed interest in inheritance does not camstifraudulent conveyance for bankruptcy purposes).

8528 U.S. 49 (19995€e In re Costa846 B.R. at 200-04 (recognizing Supreme Coudidihg in Drye
and distinguishing Court's reasoning and facts umdech it ruled);see alsaGrassmueck v. Nistletr( re
Nistler), 259 B.R. 723, 725-728 (Bankr. D. Or. 2DQdiscussing conflict betweedrye and Bright and
limiting holding of Dryeto cases involving interpretation of Internal RaveiCode or similar federal law).

° Compare Drye528 U.S. at 58-61 (holding federal law must detee whether disclaimed interest in
trust proceeds constitutes "property" or "rightptoperty” pursuant to section 6321 of the |.Rv@th In re
Bright, 241 B.R. at 667—72 (holding debtor's pre-petitiGgtidimer does not constitute fraudulent transfer
under the Code because Washington's relation-baaikige retroactively erased any interest in irta@de).
The Supreme Court handed down e decision thirty-three days after the BAP handed mi@sight.
Compare Drye528 U.S. at 59 (ruling on December 7, 199€)h In re Bright 241 B.R. at 664 (ruling on
November 4, 1999).
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(a)(1) The trustee may avoid any transfer . . amfinterest of the
debtor in property, or any obligation . . . incutey the debtor, that
was made or incurred on or within 2 years befoee dhte of the
filing of the petition, if the debtor voluntarilyr égnvoluntarily—
(A) made such transfer or incurred such obligateiin actual
intent to hinder, delay or defraud any entity ; ot
(B)() received less than a reasonable equivaleaitiev in
exchange for such transfer or obligation; and
(i) was insolvent on the date that such transfas wnade or
such obligation was incurred, or became insolverd eesult of
such transfer or obligation . 1°.

Section 548(a) is otherwise known as a fraudulemtsfer provision, although
fraud need not be involvéd.lt allows a trustee in bankruptcy to recover prope
(1) a debtor has transferred for the purpose afadefng creditors, or (2) a debtor
has transferred for less than a reasonably equivakdue and while insolvent (or
having become insolvent as a result of the traimact Fraudulent transfers are

1911 U.S.C. § 548(a) (2006%eeS. REP. NO. 95-989, at 89 (1978ps reprinted in1978 U.S.C.C.AN.
4717, 5875 ("[This section] permits the trusteevoid transfers by the debtor in fraud of his aedi Its
history dates from the [S]tatute of 13 Eliz. c1570).").

" See,e.g, BFP v. Trust Resolution Corp., 511 U.S. 531, §B394) ("Section 548 of the Bankruptcy
Code [ ] sets forth the powers of a trustee in baptcy . . . to avoid fraudulent transfers.") (foote
omitted); Stevenson v. J.C. Bradford & Cm e Cannon), 277 F.3d 838, 849 (6th Cir. 2002) (citihgted
States v. Hunterlif re Walter), 45 F.3d 1023, 1027 (6th Cir. 1995)) (ekpley trustee's power to avoid
fraudulent transfers under section 548 of Codeuisstion of law); Kaler v. Craidr( re Craig), 144 F.3d
587, 590 (8th Cir. 1998) (citing Jenkins v. Chasamd Mortg. Corp. I re Maple Mortg., Inc.), 81 F.3d
592, 596 (5th Cir. 1996)) ("The burden of proobisthe [t]rustee to establish each element of adinkent
transfer under section 548."); Pension TransferpCer Beneficiaries Under the Third Amendment to
Fruehauf Trailer Corp. Ret. Plan No. 003, 319 B.&.84 (D. Del. 2005) ("Section 548 of the Bankoypt
Code addresses the law of fraudulent transfersh utransfer may be caused by either actual fraud o
constructive fraud.").

12 5ee BFP511 B.R. at 535 ("[Section 548] permits to be asitle not only transfers infected by actual
fraud but certain other transfers as well—so-caltestructively fraudulent transfers."); David Gray
Carlson,The Logical Structure of Fraudulent Transfers amgliEable Subordination4d5 WM. & MARY L.
Rev. 157, 165-67 (2003) (explaining fraudulent transd®v addresses two scenarios: first is when debtor
transfers property with actual intent to defraudd@ors; second is constructive and applies whéeriode
transfers property while insolvent and for lessntlreasonably equivalent valuedee also In reBest
Products, Co. Inc., 168 B.R. 35, 57 (Bankr. S.D.N1994) ("Fraudulent transfer laws are intended to
promote payment to creditors; that is, the statatesemedial, rather than punitive If);re Metro Water &
Coffee Serv., 157 B.R. 742, 747 (Bankr. W.D.N.Y93p("A fraudulent conveyance, or, more correctly i
fraud of creditors, may generally be defined amasaction by means of which the owner of realessgnal
property has sought to place the land or goodsrxkyioe reach of his creditors . . . ." (citationithed));
Jack F. WilliamsRevisiting the Proper Limits of Fraudulent Transfemw, 8 EMORY BANKR. DEV. J. 55, 59
(1991) ("The fraudulent transfer is an infringemehthe creditor's right to realize upon the aJa#aassets
of its debtor. The law imposes a substantive pitbib—the debtor may not dispose of its propertyhvihe
intent, actual or implied by law, of placing theperty beyond the reach of its creditors.").
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broadly interpreted, covering most conceivable waydebtor may depart with
property in circumvention of creditots.

The basis of American fraudulent-transfer law ddtesk to 1570 with the
enactment of the Statute of 13 Elizabeth in Engfdrithe Statute addressed the
actual, subjective intent of the debtor and steminech a series of English laws
geared toward curtailing debtors from collusivelgneeying their property and
taking sanctuary on holy ground.Unfortunately for creditors, it became
increasingly difficult to prove actual intent "a®ldors found subtler ways of
transferring their property and avoiding the paytadrtheir debts This problem

1% SeePETERA. ALCES, THE LAW OF FRAUDULENT TRANSACTIONS 115.01[1][c], at 5-6 (1989).

The law of fraudulent dispositions polices not onolytright transfers of property
but all debtor actions that may put the debtorsetsbeyond the reach of his creditors.
That is not to say that every disposition is avbidaBut it's worthwhile to keep in
mind that virtually every disposition is subject &woidance if the proper factual
predicates are established.

Id.; cf. Sensenich v. Molleurlrf re Chase), 328 B.R. 675, 683-84 (Bankr. D. Vt. 20@®tailing non-
exclusive list of factors court may consider "te tjuestion of whether a transfer is properly caiegd as a
fraudulent transfer").

1413 Eliz., c. 5 (1570) (Eng.peeBFP, 511 U.S. at 541("The modern law of fraudulennsfars had its
origin in the Statute of 13 Elizabeth . . . .");uPd. HartmanA Survey of the Fraudulent Conveyance in
Bankruptcy 17 VAND. L. Rev. 381, 382 (1964) (citing 1 GNN, FRAUDULENT CONVEYANCES AND
PREFERENCESS 58 (1940)) ("The Statute of 13 Elizabeth, regdrds the source of the American law on
conveyances in fraud of creditors, became partiofrineritance.”) (footnote omitted).

15 1 DEWITT C. MOORE A TREATISE ONFRAUDULENT CONVEYANCES AND CREDITORS REMEDIES AT
LAW AND IN EQuITY 8§ 7, at 10-11 (1908):

The famous statute of 13 Elizabeth (1570), perpetudy the statute of 29
Elizabeth (1587), was preceded by earlier legmfatly the [Plarliament of England
against fraudulent transfers, enacted to more lgléamulate the common law with a
view to suppress voluntary conveyances and seaststmade by debtors who escaped
arrest for debt, or avoided service of processlésirig to sanctuaries or holy ground.

Id.; Peter A. Alces & Luther M. Dorr, JiA Critical Analysis of the New Uniform Fraudulenamisfer Act
1985 U.ILL. L. Rev. 527, 529 (1985) ("The Statute of Elizabeth reeplithat a creditor prove actual,
subjective intent to hinder, delay, or defraud void a conveyance."); Robert M. Zinman, James A.lelou
& Alan J. WeissFraudulent Transfers According to Alden, Gross &umdlowitz: A Tale of Two Circuits39
Bus. LAw. 977, 987-88 (1984) [hereinafter Zinman & Houkeaudulent Transfels(stating fraudulent
transfer law developed in part to prevent debtoosnfabusing ancient "sanctuary law" by collusively
conveying property and thereafter seeking sancto@ypnd reach of creditors).

16 Zinman & Houle Fraudulent Transfersupranote 15, at 98%eeSharp Int| Corp. v. State Street Bank
and Trust Co.lf re Sharp Int'l Corp.), 403 F.3d 43, 56 (2d Cir. 20Q0%)ue to the difficulty of proving
actual intent to hinder, delay, or defraud creditdhe pleader is allowed to rely on 'badges aidrdo
support his case, i.e., circumstances so commasdgcéated with fraudulent transfers that their @nes
gives rise to an inference of intent." (quoting W&t. Ass'n. v. Brodsky, 257 A.D.2d 526, 529 (NApp.
Div. 1999))); Juliet M. MoringielloDistinguishing Hogs From Pigs: A Proposal for a Rmence Approach
to Pre-Bankruptcy Planningd AM. BANKR. INST. L. REv. 103, 111 (1998) ("Courts use these badges of
fraud, or extrinsic evidence of fraud, becausedtéent intent is difficult to prove directly.").
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led to the famous decision by Lord CokeTiwyne's Cas& There, Lord Coke
established six "signs and marks" of fraud—Iatgrhrased "badges of fraud" in
America—used to imply a debtor's intéft.

As American jurisdictions adopted 13 Elizabeth eitly statute or judicial
decision, creditors increasingly turned to the lesdgf fraud and circumstantial
evidence in order to show a debtor's actual inffeBly the turn of the twentieth
century, however, "American courts seemed confumed inconsistent in their
application of the doctrine of implied fraud . ."?° Thus in 1918, the National
Conference of Commissioners for Uniform State La@W&€ommissioners")
promulgated the Uniform Fraudulent Conveyance AtiFCA").?* The UFCA
pulled together and objectified the various commeaw doctrines that had
developed under 13 Elizabeth, including the treawdard identifying the effects of
a fraudulent transfer as opposed to establishindeltor's actual inteft. In
particular, the UFCA codified a constructive fralehi-transfer provisiof® This
provision declaredinter alia, that a conveyance made by an insolvent person and
without fair consideration constituted a frauduleansfer’

As for the presence of fraudulent transfer law imekican bankruptcy, every
major bankruptcy law of the United States has doath a fraudulent transfer

73 Coke 806, 76 Eng. Rep. 809, 810 (Star Ch. 16a8djressing circumstances surrounding debtor's
secret assignment of all goods and chattels tatoredespite maintaining possessioBpeMOORE supra
note 15, § 14, at 18 ("The leading case under thite of 13 Elizabeth isTjvyne's Cade a decision
promulgated in 1601 . . . . Its interpretation D8 [Elizabeth] and clear exposition of the rulesegaing
fraudulent conveyances have gained for it equahprence with the statute itself . . . .").

18 SeeJAMES ANGELL MACLACHLAN, BANKRUPTCY § 222, at 254 (1956) (“The court here [ ] found si
'signs and marks' of fraud, which came later tonoee commonly described as 'badges of fraud."§ dik
marks of fraud established by Lord Coke are: (&)tthnsfer involves practically all of the debtgrsperty
and was made "without excepting apparel or of angttof necessity"; (2) the donor "continued in
possession and used the goods as his own; andabgrreéhereof [ ] traded and trafficked with othensd
defrauded and deceived them; (3) the transfer wadensecretly; (4) the transfer was made pending the
writ"; (5) there existed a trust between the debiwd creditor whereby the creditor retained titleilevthe
debtor continued to enjoy the benefits of possessiad (6) the deed contains a clause statingréimsfer
was valid and bona fidet clausulae inconsuet' simper inducunt suspicioh@myne 76 Eng. Rep. a812—
14,

% SeePaul J. Hartmarsupranote 14, at 382 ("After the American Revolutione tBtatute of Elizabeth
was re-enacted in some states, and in others timsamonsidered it as part of the common law icdd;
see als&Zinman & Houle,Fraudulent Transferssupranote 15, at 988-89 ("A complaining creditor who
could not show such actual intent could still mibet burden of proof by showing that there wereisigfft
badges of fraud to create a presumption of acttent to defraud.").

20 Zinman & Houle Fraudulent Transferssupranote 15, at 989.

%L SeeUNIF. FRAUDULENT CONVEYANCE ACT §§ 4, 7 (repealed 1984), 7A U.L.A. 318, 378 (2006)

2 seeplces & Dorr, supranote 15, at 532—33 (stating drafters of UFCA attiemigo rectify evolving
ambiguities surrounding American fraudulent-conveya law by adding predictability and uniformity);
Michael L. Johnson, CommerRRecent Applications of the Arkansas Fraudulent $fanAct 51 ARK. L.
REV. 489, 492 (1998) ("In 1918, due to the multipliciind variety of American laws on the voidabilildy
fraudulent conveyances, the National Conferenc€aimissioners on Uniform Laws promulgated the
[UECA]L".

2 SeeUNIF. FRAUDULENT CONVEYANCE ACT § 4 (repealed 1984), 7A U.L.A. 318 (2006).

% See id.Aside from section 4, the UFCA also addressed toactively fraudulent transfers made by a
person involved in a business transaction or asivest partnershipSee id88§ 5, 8.
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provision premised on English law, starting witke first bankruptcy act in 1809.
Yet noting the favorable changes brought aboutheyUFCA, Congress generally
adopted the UFCA's version into bankruptcy law hg €handler Act of 1938.
Forty years later, Congress again revised bankylsgpt@udulent transfer provision
by creating section 548(a) in the Bankruptcy Refdroh of 1978%" Section 548(a)
differed from the UFCA in certain respects, inchglireplacing the term “fair
consideration" with "reasonable equivalent valuet' €larification purposes, and
amending constructively fraudulent transfers toetqurospective insolvendy.

Following Congress's creation of section 548, tlen@issioners promulgated
the Uniform Fraudulent Transfer Act ("UFTA") in 198 The Commissioners
devised the UFTA both to modernize the UFCA anddoform state fraudulent-
transfer law with section 548.Today, forty-four states have adopted some form of
the UFTA™

% seeBankruptcy Act of 1978, Pub. L. No. 95-598, § 5@8,Stat. 2549, 2600—01(codified as amended at
11 U.S.C.); Bankruptcy Act of 1898, ch. 541, § §7@0 Stat. 544, 56465 (189&mended byhandler
Act of 1938, ch. 575, 52 Stat. 840 (repealed 19B8&8pkruptcy Act of 1867, ch. 176, § 35, 14 Staf7,5834
(repealed 1878); Bankruptcy Act of 1841, ch. 9,, & BStat. 440, 442 (repealed 1843);Bankruptcy Act o
1800, ch. 19, § 17, 2 Stat. 19, 26 (repealed 18D8PLLIER ON BANKRUPTCY § 67.01, at 15-21 (Frank R.
Kennedy & Lawrence P. King eds., 14th ed. 1978pdssing amendments to bankruptcy's fraudulent
transfer law beginning with Bankruptcy Act of 180Q@harles Jordan Tabblistory of Bankruptcy Law3
AM. BANKR. INST. L. REV. 5, 12 (1995) (explaining first federal bankrupsmt was (1) enacted in 1800, (2)
based on 1732 English bankruptcy act, and 3) auedaa fraudulent transfer provision); Zinman & Haul
Fraudulent Transferssupranote 15, at 989 (declaring every bankruptcy laveesifirst bankruptcy act in
1800 contained fraudulent transfer provision base&nglish fraudulent-transfer law).

% Ch. 575, § 67(d)(2), 52 Stat. 840, 877 (amendimmkBuptcy Act of 1898, ch. 541, 30 Stat. 544
(repealed 1978))SeeZinman & Houle,Fraudulent Transferssupranote 15, at 991 (explaining Congress
adopted UFCA in following established tradition afopting most recent statement of fraudulent teansf
law); see alsdScott Pryor,Tension Between the Trustee & the TitA®. BANKR. INST. J., May 1996, at 1
("With the amendments of the Chandler Act, Congmam incorporated the UFCA into the [Bankruptcy]
Act....").

# pub. L. No. 95-598, § 548, 92 Stat. 2549, 2600=ddified as amended afl U.S.C.).SeeALCES,
supra note 13,15.01[2][c], at 5 -13, -14 (declaring Congress fetionized debtor-creditor relations in
Bankruptcy Reform Act of 1978 and sought to clatifiyCA).

% Comparell U.S.C. § 548(a)(B)(ii) (2006) (covering trans@ms made for less than a reasonably
equivalent value and by a person that (1) was ves] (2) was engaged in business or a transatitain
would have rendered that person or business ungtalized, or (3) incurred or would incur debts beg
the debtor's ability to pay such debts beyond ntgjumwith UNIF. FRAUDULENT CONVEYANCE ACT 88 2, 4,

7 (repealed 1984), 7A U.L.A. 318, 378 (2008ge, e.g.Meyer v. Gen. Am. Corp., 569 P.2d 1094, 1096
(Utah 1997) (interpreting "fair consideration" &guiring both equivalent value and good faith). ress
amended section 548(a) in 2005 by extending thehrback period from one year to two yeaBee
Bankruptcy Abuse Prevention and Consumer Protedizinof 2005, Pub. L. No. 109-8, § 1402, 119 Stat.
23, 214.

29 UNIF. FRAUDULENT TRANSFERACT § 4, 7A U.L.A. 301-02 (20065ee generallfrank R. Kennedy,
The Uniform Fraudulent Transfer Ac@8 UCC L.J. 195, 195-211 (1986) (providing extemgommentary
on provisions of UFTA).

%0 SeeKennedy,supranote 29, at 198-99 (stating Commission was infledriry changes in Bankruptcy
Code's fraudulent transfer langee alsoMichael L.Cook & Richard Mendale§he Uniform Fraudulent
Transfer Act: An Introductory Critiques2 AM. BANKR. L.J. 87, 87 (1988) (stating UFTA has borrowed
heavily from the Bankruptcy Code, but uniformitytlween the two has not yet been achieved).

%1 SeeBA U.L.A. 2, 2-3 (2006).
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As for the nature of a fraudulent transfer, PrafesBavid Gray Carlson
narrows it down to two basic types of transactibgsthe debtor—exchanges and
donations”? An "exchange" is when the debtor receives valug timnsaction with a
third party, and a "donation" is when the debtolisfdo receive value in a
transaction with a third parf§. A constructively fraudulent transfer, explains
Professor Carlson, connotes a "theoretical failaed involves a donation by an
insolvent person in which the third party failspay areasonably equivalent value
to the transfero¥® Constructive fraudulent-transfer law thus servesptotect
creditors by ensuring the loss of a valuable assegsentially replaced or otherwise
returned®

In the context of disclaimers, constructive frawhitransfer law applies when
an insolvent disclaimant fails to receive a reabbnaquivalent value for the
disclaimed interest from the eventual beneficiaryAs noted above, section
548(a)(1)(B) of the Code codifies constructive tralent-transfer law based on the

%2 SeeCarlson,supranote 12, at 166 ("Substantively speaking, frauduemsfer can be divided into two
types. First, there are cases in which the thidypaansferee pays value. These | will call 'exayes.'
Second, there are transfers in which the thirdypdoes not pay value. These shall be informallgmef to
as 'donations.").

B 3seeid.

3 See id.at 166-67 (explaining term "constructive" represethieoretical failure and that constructive
fraudulent transfers involve inquiry into debtosslvency and whether reasonably equivalent valug wa
given in the transaction). Courts for the most pmetermine whether a debtor received a reasonably
equivalent value based on all the facts and cirtamegs of the cas8ee, e.gIn re Bundles, 856 F.2d 815,
824-25 (7th Cir. 1988) (assessing all circumstascesounding foreclosure sale in determining reabin
equivalent value)in re Morris Commc'n N.C., Inc., 75 B.R. 619, 628 (Bankt.D.N.C. 1987) ("Whether
reasonably equivalent value was paid in a particoése depends upon facts and circumstances of that
case.");In re Join-in Int'l (U.S.A.), 56 B.R. 555, 559-60 (Banig.D.N.Y. 1986) (explaining no precise
formula can be used to ascertain reasonably e@uivalalue and that it must be based on all facts an
circumstances of casdj) re Curtina Int'l, Inc., 23 B.R. 969, 974 (Bankr. S.DYN1982) (espousing facts
and circumstances of case should be used to deemaasonably equivalent valuej; Marie T. Reilly, A
Search for Reason in "Reasonably Equivalent Vahfegr BFP v. Resolution Trust Corp.,13vABANKR.
INST. L. REV. 261, 286-95 (2005) (advocating reasonably egentalalue should be equated with absence
of material irregularity or collusionBut seeDurrett v. Wash. Nat'l Ins. Co., 621 F.2d 201, 208{5th Cir.
1980) (holding regularly conducted foreclosure salastitutes fraudulent transfer and defining reabty
equivalent value as less than 70% of fair mark&te)a Factors used in measuring a reasonably elguiva
value include the market value of the items tramstk the comparative value of the items transtgreed
the debtor's direct and indirect benefit from tfensactionSee, e.gKittay v. Peter D. Leibowits Colr(re
Duke & Benedict, Inc.), 265 B.R. 524, 530-31 (BanBrD.N.Y. 2001) ("The determination of whether
reasonably equivalent value was received by théodebquires the court to compare what was giveth wi
what was received." (quoting Coan v. Fleet CreditvS(n re Guerra), 225 B.R. 32, 36 (Bankr. D. Conn.
1998))); Morris, 75 B.R. at 628 ("Factors to be considered incltide good faith of the transferee, the
relative difference in the amount paid comparethéofair market value, and the percentage the atpaid
is of the fair market value." (quoting Cooper v. i8m(In re Smith), 24 B.R. 19, 23 (Bankr. W.D.N.C.
1982))).

% SeeCarlson,supranote 12, at 165-66 (“To spite their creditors, [ded] can convey their assets
instantly to favored third parties, whereas creditdf they are unsecured) must engage in expensive-
consuming procedures in or to collect. Frauduleantgfer law evens the playing field.9ge alsdBarry L.
Zaretsky,Fraudulent Transfer Law as the Arbiter of UnreasbleaRisk 46 S.C. L. Rev. 1165, 1177 (1994)
(stating purpose of fraudulent transfer law inclidestoring "to the extent possible the status tpao
existed prior to the transaction).
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version set forth by the UFCA, thereby subjectindisclaimant in bankruptcy to
section 548(a) irrespective of intéfit.

Il. THE COSTADECISION

Rachelle Costas ("Debtor") was a beneficiary of Edevard Dittlof Revocable
Trust ("Trust"), to which she would receive a ohad interest upon the death of
her father’” The Trust included real estate in Milwaukee, Wisin, and contained
a provision allowing any beneficiary to disclains lor her interest in the Tru¥t.

The Debtor's father died on February 25, 2002, thetDebtor disclaimed her
share in the Trust on November 7, 2002—a shareoptegh to be worth at least
$34,800%° On December 3, 2002, the Debtor and her spouexk ibluntary chapter
7 bankruptcy, and the Trustee thereafter filed mmaint under section 548(a) to
bring the disclaimed inheritance into the esfte.

Both the Debtor and the Trustee filed motions fonsary judgment regarding
the Debtor's pre-petition disclaim®rThe Bankruptcy Court for the District of
Arizona granted summary judgment for the Debtostidfjuishing the Supreme
Court's ruling inDrye v. United Staté$and holding that a disclaimer does not
constitute a fraudulent transféThe Trustee thereafter appealed to the Bankruptcy
Appellate Panel for the Ninth Circufit.

% Seell U.S.C. § 548(a)(1)(B) (2006); Hartmasupranote 14, at 384 (acknowledging Chandler Act
addressed certain fraudulent transfers withoutroegaactual intent).

%" See In re Costas846 B.R. 198, 199 (B.A.P. 9th Cir. 2006). The rtatiated that the terms of the trust
included:

"[The Property] to benefit in equal shares to: ngughter [Debtor], my son Eric
Dittlof, and my daughter Renee Dittlof, equally wkarvive me . . . | leave all the rest
and remainder of the trust property to these satvengficiaries: [Debtor], Eric Dittlof,
and Renee Dittlof to be divided equally."

Id. at 199 (quoting Edward Dittlof Revocable Trust).

3 1d. ("The Trust provided that any beneficiary couldctiiém his or her interest in the Trust. The Trust
further provided that in the event a beneficiargddbefore complete distribution of the Trust's sshe
beneficiary's children would receive the benefigmestate.").

¥ seeid.

“9d.

41| .

42528 U.S. 49, 52 (1999) (declaring petitioner'giiast in inheritance may not be disclaimed agaist
lien on petitioner's assets).

“31d. at 200 (citingln re Costas, No. 02-19423-RTB, Adv. No. 04-01228-R{Eankr. D. Ariz. Dec. 3,
2002). The BAP noted that the bankruptcy court redtea "minute/entry” order without "a separate
document embodying a final judgment that is digtirem and in addition to an order granting a motior
su4rllmary judgment.See idat 199-200 & n.3 (citing D. R. BANKR. P. 9021).

Id.
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A. Costason Disclaimer Law in Bankruptcy: Preserving théénitance

The BAP inCostasopened its discussion by acknowledging that fedaratts
across the country have applied the relation-baggtrithe in determining "the
debtor/beneficiary never held a property interestictv could be ‘fraudulently
transferred.”® Many states today have a statutory relation-baditrihe?® In terms
of the doctrine's relationship to state frauduleabhsfer law, some states have
encoded a separate provision expressly validatiisglaimers against creditor
claims?’ while others have left the issue to the judici&rifhe majority of state
courts having ruled on the subject have held thdiselaimer cannot constitute a
fraudulent transfet?

5 1d. at 201 (citing Wood v. Brightlif re Bright), 241 B.R. 664, 672 (B.A.P. 9th Cir. 1999hplding
debtor's disclaimer is valid under section 548(egause state law of Washington validates disclamer
against its fraudulent conveyance lasgeSimpson v. Pennetr( re Simpson), 36 F.3d 450, 453 (5th Cir.
1994) (promulgating under Texas law that disclaingenot fraudulent transfer of property)); Jones v.
Atchison (n re Atchison), 925 F.2d 209, 212 (7th Cir. 1991) (denkn since lllinois law validates
disclaimers against fraudulent transfer law, deébtadiisclaimer does not constitute fraudulent transf
pursuant to section 548(a))).

“® See supraote 2.But seeUNIF. DISCLAIMER OF PROPERTYINTERESTSACT §§ 5, 6 (1999), 8A U.L.A.
166—75 (2003). The Uniform Disclaimer of Propentyerests Act ("U.D.P.I.A."), which was incorporated
into section 2-801 of the Uniform Probate Code PIC.") in 2002, expressly abandons the relatiorkbac
doctrine in favor of a new provision stipulatinglisclaimer is not a "transferSee id.8 5; see alsdJNIF.
PrROBATE CODE § 2-801 (1999), 8 U.L.A. 51-54 (Supp. 200B)is Comment's analysis essentially stays the
same, however, because under the U.D.P.I.A., anpttion of an intestate share takes effect ord#ie of
the decedent's death, and a renunciation of a beque& devise takes effect on the date the wibbees
irrevocable.SeeUNIF. DISCLAIMER OF PROPERTY INTERESTSACT § 6(b)(1) (1999), 8A U.L.A. 166-75
(2003). Thus, a disclaimer under the U.D.P.I. Aitsly maintains its retroactivity.

The U.D.P.ILA. or some form thereof has been adbjtetwelve states, including Arizona, Arkansas,
Florida, Hawaii, Indiana, lowa, Maryland, New Mexichiorth Dakota, Oregon, Virginia, and West
Virginia. See8A U.L.A. 26 (Supp. 2006). The U.D.P.L.A., howevieraves the effect of a disclaimer against
a creditor's claim to pre-existing state l&eePrefatory Note8A U.L.A. 160 (2003) ("In short, the new Act
is an enabling statute which prescribes all thesfdr refusing a proffered interest in or powegrgeroperty
... while leaving the effect of the refusal itdel other law.").

4" See,e.g, CAL. PROB. CODE § 283 (Deering 2004) (“A disclaimer is not a fralght transfer by the
beneficiary . . . ." (rejecting California Suprei@eurt's ruling inin re Kalt's Estate, 108 P.2d 401, 402-04
(Cal. 1940), which held that renunciation of legamnstituted fraudulent transfer)}jo. REv. STAT. §
469.010(West Supp2006)("For all purposes the disclaimed interest is dektoehave passed directly from
the transferor to the ultimate taker or takers #hchot subject to the claim of any creditor of the
disclaimant.");TEX. PROB. CODE ANN. 8§ 37(A) (Vernon 2003) ("[A] disclaimer . . . i®nhsubject to the
claims of any creditor of the disclaimant.").

8 See, e.g.Tompkins State Bank v. Niles, 537 N.E.2d 274, g831989) ("We must reject as gratuitous
the [blank's contention that the legislature hasifaeated its intent to allow creditors to set asale
disclaimer as a fraudulent conveyance where giving disclaimer effect will defeat the claims of
creditors."); Stephen E. Park&an Debtors Disclaim Inheritances to the DetrimehTheir Creditors?25
Loy. U. CHI. LJ. 31, 33-34 (1993) ("With few exceptions, coumfsplying state law have held that a
disclaimer is not a fraudulent transfer even ffustrates the disclaimant's creditors.").

“® SeeWood v. Bright [n re Bright), 241 B.R. 664, 671 (B.A.P. 9th Cir. 1998p¢laring majority of state
courts "which have addressed the issue of whetlesciaimer can constitute a fraudulent conveyamuer
state law have held that it cannot"). Those stitasbar a disclaimer against a creditor's clainsdeither
by statute or judicial decisioseege.g, FLA. STAT. ANN. § 739.402 (West Supp. 2006) (barring disclaimer
when disclaimant is insolvent)ALCIv. CODE ANN. art. § 967 (Supp. 2006) (declaring creditor afcassor
may accept succession rights to renounced intstbgéct to judicial authorization); AsS. GEN. LAWS ch.
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1. The Development and Application of the RelatRaek Doctrine

Whether property passes by bequest, devise, ostamyg one of the most
fundamental concepts of probate law is that a lbieaef's interest in the estate
arises at the moment of the decedent's d8dilisclaimers allow a beneficiary to
expunge that interest retroactively and for anpoed' For example, accepting the
property may impose an unwanted tax burtfear, the beneficiary may want to pass
a life estate on to the remaind@Regardless, states allot a beneficiary a certain
amount of time to exercise the disclaimer, or éh&ebeneficiary is deemed to have
accepted the inheritancé.

191A, 8 8(2) (1994) (stating right to disclaim iarked by beneficiary's insolvency at time of attésdp
disclaimer); MNN. STAT. ANN. § 525.532 (sub. 6) (West 2006) ("The right taclisn otherwise conferred
by this section shall be barred if the beneficiarinsolvent at the time of the event giving risehe right to
disclaim."); Pennington v. Bigham, 512 So.2d 134347 (Ala. 1987) (classifying disclaimer as frawahil
transfer because disclaimant was insolvent and stiavo reason for disclaiming property other than to
place it beyond reach of creditors); Stein v. Brow#80 N.E.2d 1121, 1124 (Ohio 1985) (holding
conveyance made with intent to hinder, delay, dradel creditor is invalid)in re Reed's Estate, 566 P.2d
587, 590-92 (Wyo. 1977) (holding disclaimer by insat person in face of threat of litigation is lgadof
fraud and invalid).

% See, e.gBurcham v. Burcham, 1 P.3d 756, 757 (Colo. Ct. AZ(00) ("A will takes effect only upon
the testator's death and generally speaks fromdhi@."); In re O'Keefe's Estate, 354 N.W.2d 531, 534
(Minn. Ct. App. 1984) ("For no one is an heir of theng."); see also, e.gTEX. PROB. CODE ANN. § 37
(Vernon 2003) ("When a person dies, leaving a lawill, all of his estate devised or bequeathedsbgh
will . . . shall vest immediately in the deviseedematees . . . and all the estate of such persgirdevised or
bequeathed, shall vest immediately in his heiraat. . . ."); cf. infra note 77 (analyzing "acceptance-
rejection” theory in probate law).

*1 See, e.g.Commerce Trust Co. v. Fast, 396 S.W.2d 683, 686 (¥65) (quoting 57 M. JUR. Wills, §
1566) (noting motives for renunciation are immat®yiStrom v. Wood, 164 P. 1100, 1101 (Kan. 1917)
(citing Bradford v. Calhoun, 109 S.W. 502, 504 (i1ef©907)) (“[T]he motive in making the renunciation
was nothing the creditors could complain of so lasgthere was no collusion with the remainderman or
residuary devisees . . . .").

2 Cf., e.g, N.Y. EST. POWERS& TRUSTSLAW § 5-1.1-A(a)(2) (McKinney 1999) (promulgating estat
taxes shall be disregarded in computing spousedtived share). A child beneficiary may want to nemce
his or her share in the decedent's estate so asliz® the tax exemption allotted to a spouseghtriof
election.See id. see alsoEstate of Monroe v. Comm'r, 124 F.3d 699, 702—-QB8 (Gir. 1997) (describing
situation wherein all twenty-nine beneficiaries oenced at decedent's husbands request to avoid tax
implications);In re Estate of Fienga, 347 N.Y.S.2d 150, 152 (N.Y. &1r.1973) (discussing tax-motivated
renunciations).

%3 Keen v. Brooks, 47 A.2d 67, 7072 (Md. 1946) (ackiedlging renunciation of title by decedent's child
accelerated title to decedent's grandchildren esafsolute)|n re Schlesinger's Estate, 640 N.Y.S.2d 743,
745 (N.Y. Sur. Ct. 1996) (stating renunciation ifst by first beneficiary and remainder was effeztio
vest grandchildren's interest therein in light ohsent by trustees and all interested partiesje Paine's
Estate, 425 N.Y.S.2d 1018, 1020 (N.Y. Sur. Ct. }98@escribing effect of renunciation by remaindenma
was to pass interest to his issue and thus catrgresumed intention of testator).

% See, e.g.N.Y. EST. POWERS & TRUSTSLAW § 2-1.11(b)(2) (McKinney Supp. 2006) (promulgating
renunciation must be filed within nine months akéfiective disposition of decedent's estatedx.TPROB.
CoDE ANN. § 37(A)(a) (Vernon 2003) (stating renunciatiowald if not filed within nine months of
decedent's death); Parksupranote 48, at 33—34 n.17 (observing most states geospecific time limits to
renounce).
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The law on disclaimers is by no means a novel quiiéeOriginating under
Roman law and expanded upon in feudal England drdhbe sixteenth century,
disclaimers and the relation-back doctrine derinamnf a series of presumptions
declaring "title [to real property] could not besgpended . . . in mid-air* and a
beneficiary accepted a testamentary gift benefioinits face” The relation-back
doctrine developed as a way for the beneficiaryrtdo these presumptions along
with any consequences following from the legalidictthat a title literally needs a
home>® Hence, the law on disclaimers involves one ficuomaveling another.

Another aspect of common law disclaimers is thaurtso traditionally
recognized them only in testamentary proceedingsis was based on the theory
that a devise served as an offer on one hand, waldisclaimer served as a means to
expunge both the offer and the presumption of decee on the other hafitiAs
for property passing through intestacy, English tmwred disclaimers based on the

%5 SeeHirsch, supranote 1, at 591 ("The American law of rejectiondf]inheritances traces to England,
specifically to the English system of feudalismttiias so pervasively (and persistently) colored the
common law of property.")see alsoJoan B. EllsworthOn Disclaimers: Let's Renounce I.R.C. Section
2518 38 MLL. L. REV. 693, 694 (1993) ("The doctrine of disclaimer fsaacient origin." (citing John H.
Martin, Perspectives on Federal Disclaimer Legislatids U. GHI. L. REV. 316, 316 n.Z1979) (explaining
concept of disclaimers existed under Roman law))).

% SeeHirsch, supranote 1, at 591-92 (explaining under English lavt tie to real property vested at
moment of decedent's death because decedent aatuldtain it);cf. Fleenor v. Williamsonl re Fleenor's
Estate), 17 P.3d 520, 524 (Or. Ct. App. 2000) €rating under Oregon law that title to decedersta r
property vests in decedent's heirs and devisees dpoedent's deathly re Vincent's Estate, 98 S.W.3d
146, 149 (Tenn. 2003) (explaining under Tennessateitery law, real property of intestate decedent o
testator vests immediately upon decedent's death)..

%" See, e.gPerkins v. Isley, 32 S.E.2d 588, 591 (N.C. 1945):

A beneficiary is presumed to have accepted a testtary legacy or devise which
is beneficial to him, but the presumption is reabitt, and where the legatee or devisee
renounces or disclaims the legacy or devise inrcdeal unequivocal terms, in the
absence of fraud, the renunciation or disclaimesffisctive as of the date of the death
of the testator.

Id.; Sanders v. Jones, 147 S.W.2d 424, 427 (Mo. 194W]ien the gift is beneficial to the donee
acceptance by him is presumed, though the presompstirebuttable."); Albany Hosp. v. Albany Guardia
Soc'y, 108 N.E. 812, 813 (N.Y. 1915) ("While thésea presumption of acceptance in the case of st gra
devise beneficial on its face, the presumptionoisaonclusive, and it is settled beyond any opputyufor
controversy that a devisee may refuse to accefty@mounce a provision in his favor and preveffitoitn
being effective.").

%8 SeeEllsworth, supra note 55, at 698 ("The act of refusal, wheneverquetéd, relates back to the
instant when the transfer was initiated. Thus, atlde common law the disclaimant does not partteipa
the transfer.").

%9 SeeHirsch, supra note 1, at 591-93 (observing English courts refusedicknowledge intestate
renunciation); Whitesupranote 2, at 1053 ("Under common law, the relatiookbdoctrine does not apply
when property passes by intestacy.").

0 see Albany Hosp108 N.E. at 813-14 (“[T]he weight of authority..in this country is to the effect that
such a devise is really an offer to the proposetefigary, and while the presumption is that he adcept
it . . . there is no presumption of immediate ataege.");cf. Jones v. Atchisofin re Atchison), 925 F.2d
209, 211 (7th Cir. 1991) (commenting "although ¢hés a presumption that a beneficiary accepts a
testamentary gift, a valid disclaimer overcomes fgiresumption and retroactively erases any intémetsie
beneficiary disclaiming.").
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sentiment that property passing by operation of désplaced individual choic®.
American courts continued to adhere to the Engtigle, operating under the
assumption that a beneficiary could not accept eject property passing
automatically’? Today, however, all but two states have statytaholished the
distinction between testacy and intestacy for psegaf allowing disclaimefs.
Turning to the BAP's decision fDostas the court applied Arizona's disclaimer
law in holding that the Debtor's disclaimer doed monstitute a fraudulent
transfer’* Much like the rest of the country, Arizona lawthé time contained a
relation-back provision causing disclaimed propéotyass from the estate as if the
disclaimant had predeceased the deceBelnt.applying Arizona's relation-back
provision, the court relied primarily on the Supee@ourt's decisions iBarnhill v.
Johnsof® and Butner v. United Statéé which both declared that a debtor's
property rights in bankruptcy must be determinedstage law’® The Costascourt

®1 SeeHirsch, supranote 1, at 591 ("This rule derived from the feuteory that tenancy over land was
not a matter of individual choice.").

%2 See,e.g, Coomes v. Finegan, 7 N.W.2d 729, 732-33 (lowa3l494dopting view that heirs-at-law
receive title without agency or assent and suligectaims of creditors)in re Estate of Estes, 718 P.2d 298,
301 (Kan. 1986) ("At common law, a legatee or dewisould always renounce his testamentary dispositi
while a [statutory] distributee could not."); Bragllv. State, 123 A.2d 148, 151 (N.H. 1956) ("Thedat-
law of an intestate estate may not disclaim or wege their rights because the title which they ikeces in
no sense a gift but is one which passes to thefarbg of the rules of law . . . ." (citing Bostonig. Milens,
193 S.w.2d 797, 801 (Mo. Ct. App. 1946) (explainimgler common law that beneficiary who receives
share involuntarily may not thereafter voluntarignounce that share))).

83 SeeHirsh, supranote 1, at 596 ("One significant development hamntihe passage, in forty-eight states,
of disclaimer legislation ending disparate treattmef testate and intestate beneficiariessge also
Ellsworth,supranote 55, at 698 ("Today, the rationale underlyimg tule is no longer justifiable, and most
states have passed statutes giving heirs thetogfisclaim."). Professor Adam J. Hirsch also exddhat
the relation-back doctrine is "generally neededy dior devises of realty" because "[m]ost American
jurisdictions vest title to personality in the pmmal representative pending acceptance by thededat
Hirsch, supranote 1, at 595 n.42. Sitill, states allow a benaficto disclaim anythingSee, e.g.N.Y. EST.
POWERS & TRUSTSLAW § 2-1.11(b)(1) (McKinney Supp. 2006) (authorizirenunciation of interest in
inheritance but not expressly limiting renunciatiorreal property); ®.A. STAT. ANN. tit. 60, 88 751, 752
(West 1994) (authorizing disclaiming of interestiafefining interest as any property, real or peatdagal
or equitable).

% See In re Costas346 B.R. 198, 200-01 (B.A.P. 9th Cir. 2006) (difseg Arizona Revised Statutes
section 14-2801 (G) (repealed 2005)).

® See id.at 201 n.6. Section 14-2801(G) of the Arizona ReniStatutes was repealed and replaced in
2005, but the BAP explained:

[1]t is still governing law in this case because ttisclaimer occurred in 2002 and the
chapter 7 petition was filed in 2002. The new Anadaw contains similar provisions:

section 14-10006(A)(1) provides that the disclairitakes effect . . . as of the time of
the intestate's death" and section 14-10006(A)(@yvides that unless otherwise

provided in the will or operative instrument, "tHesclaimed interest passes as if the
disclaimant had died immediately before the timdisfribution."

Id.

9503 U.S. 393 (1992).

57440 U.S. 48 (1979).

% See In re Costas346 B.R. at 202—03ee also Barnhill503 U.S. at 398 (“In the absence of any
controlling federal law, "property” and "interestsproperty" are creatures of state law." (citingkéazie v.



580 ABI LAW REVIEW [Vol. 14:567

also pointed out that section 548 lacks a provisieining property, and "[a]bsent a
Congressional mandate . . . bankruptcy courts shmdt preempt areas of
traditional state law in defining property inteef Consequently, the BAP

concluded that because the Debtor theoreticallginkad an interest in her father's
Trust at the state level, there could be no fraemitransfer®

B. Overcomin@rye v. United States

Despite the functionality of disclaimers under Amna law, theCostascourt
had to address the Supreme Court's rulinBriye v. United Statésin order to hold
that the Debtor's disclaimer was not a fraudulesmtgfer. In 1999, the Supreme
Court inDryeruled that a disclaimed inheritance constitutesfprty” or "rights to
property" pursuant to section 6321 of the I.R.Gyrkimg debate as to whether the
Supreme Court's holding invalidated pre-petitioscliiimers within reach of section
548(a)’? The Bankruptcy Court for the Northern Districtlofva inIn re Kloubeé®
opined that it did, thereby placing the BAP's rglim Wood v. Bright' into
question’

1. TheDrye Decision

In Drye, the petitioner's mother died intestate leaving estate worth
approximately $233,006.According to Arkansas law, the right to inherié tbstate
vested entirely in the petitioner at the moment ki mother's deatf.
Unfortunately, not only was the petitioner insolvet the time, but the Internal
Revenue Service ("IRS" or "Government") held ad/adix lien against him in the

Irving Trust Co., 323 U.S. 365, 369-70 (1979) (e absence of any controlling federal statuteeditor
or bona fide purchaser could acquire rights ingteperty transferred by the debtor, only by virbfestate
law.")); Butner, 440 U.S. at 55 ("Property interests are createddefined by state law.").

% |n re Costas346 B.R. at 202.

" See idat 204.

1528 U.S. 49 (1999).

2 See idat 52 ("We hold that the disclaimer did not defisat federal tax liens."see alsdVhite, supra
note 2, at 1051, 1057—64 (arguiDgye is not determinative with regard to pre-petitioaalaimers)

3247 B.R. 246 (Bankr. N.D. lowa 2000).

241 B.R. 664 (B.A.P. 9th Cir. 1999).

S Compare In re Kloubec247 B.R. at 253-57 (applyinBrye in holding disclaimers are fraudulent
transfers under section 548 of the Coddgjh In re Bright 241 B.R. at 665 (affirming bankruptcy court's
ruling that debtor did not have interest in bequester Washington law which would result in a tfansf
property interest).

®Drye, 528 U.S. at 52.

7 1d. ("Petitioner Ronald F. Drye, Jr., her son, was $w# to the estate under Arkansas law." (citing
ARK. CODE ANN. § 28-9-214 (1987))). The Court observed that cerstates adhere to the acceptance-
rejection theory, "under which a property intenessts only when the beneficiary accepts the irdueci or
devise."ld. at 55 n.1. The Court then stated that the Fifth ldimdh Circuits have held that a disclaiming
taxpayer prevails in those jurisdictior&ee id As explained below, the Court implicitly rejectddsttheory
by looking at the right vesting immediately upoe thother's deatiSee id.
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amount of $325,000 pursuant to section 6321 of.Re."® To protect the interest
in his mother's estate, the petitioner filed a terntdisclaimer, which according to
Arkansas law related back to the date of his méttdgatt’ The mother's estate
consequently passed to the petitioner's daughtesreby the daughter set up a trust
and named both her and her parents as the beniefiéf

In an opinion delivered by Justice Ginsburg, thei€onanimously held that
the petitioner's disclaimer could not be used toidna tax lierf* The Supreme
Court sweepingly declared "[t]he Internal Revenusd€s prescriptions are most
sensibly read to look to state law for delineatidnhe taxpayer's rights or interests,
but to leave to federal law the determination ofethler those rights or interests
constitute 'property’ or 'rights to property' [undection 6321]% The Court also
pronounced "[wlhen Congress so broadly uses time operty," we recognize, as
we did in the context of the gift tax, that the Isgture aims to reach ‘every species
of right or interest protected by law and havinglengeable value®®

The Supreme Court based its holding on the rulggggorth inUnited States v.
Bes&* and United States v. National Bank of Commétcén Bess,the Court
concluded "state laws are not laws for the UnitedeS unless they have been made
such by the United States Congress it$8lit'then elaborated on that doctrine in
National Bankby holding "the [I.R.C.] 'creates no property righbut merely
attaches consequences, federally defined, to rigtgtated under state law.' . . .
[T]hose consequences are 'a matter left to fedenal”®’ Pulling those declarations
together, the Court iDrye held that the petitioner's right to disclaim alamigh his

81d. at 53.See26 U.S.C. § 6321 (2000) ("If any person liable &y pny tax neglects or refuses to pay the
same after demand, the amount . . . shall be ariéavor of the United States upon all property aights
to property, whether real or personal, belongingutch person.”)

1d. ("Under Arkansas law . . . . [tlhe disclaimer cesathe legal fiction that the disclaimant predeedas
the decedent; consequently, the disclaimant's dfafee estate passes to the person next in limedeive
that share.").

81d. at 53-54. The Court did not address whether thiiquer's interest in his daughter's trust influethc
its decisionSee generally id.

81 See idat 52 (declaring petitioner's interest in mothegtate constituted property to which federal tax
lien attaches).

81d. The Court did not expressly limit its holding tases dealing with the I.R.Geeln re Kloubec, 247
B.R. 246, 256 (Bankr. N.D. lowa 2000) ("There ighing in the Prye] opinion to suggest that its clearly
articulated ruling is limited to a tax lien applica. To the contrary, the opinion broadly suggéisé, in all
contexts, the result would be the same.").

8 Drye, 528 U.S. at 56 (citation omitted) (quoting JewetComm'r, 455 U.S. 305, 309 (1982) (holding
beneficiary's disclaimer of a contingent interesa itestamentary trust did not defeat federaliea).

84357 U.S. 51 (1958).

8 472 U.S. 713 (1985)See Drye 528 U.S. at 52, 56-58 (citinBessand National Bankin holding
disclaimer law may not determine whether petitidmead property interest under the I.R.C.).

8 See Bess357 U.S. at 57 (quoting Fink v. O'Neil, 106 U232, 276 (1982)) ("It is said, however, that
the laws of the State creating these exemptionsatréaws for the United States; and this is caelyairue,
unless they have been made such by Congress'jjself.

87 See Nat'l Bank472 U.S. at 722 (citation omitted) (quoting Udit8tates v. Rodgers, 461 U.S. 677, 683
(1983) ("It has long been an axiom of our tax sobéat, although the definition of property intesds left
to state law, the consequences that attach to thtesests is a matter left to federal law.")).
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interest in the trust constitutes "property” orghtis to property” in the federal
context®®

In the final part of the opinion, the Court comneshbn the right to disclaim in
generaf® The Court opined that Arkansas law gave the petti "a right of
considerable value—the right either to inherit orchannel the inheritance to a
close family member (the next lineal descendafitfhe Court then rejected the
petitioner's argument that the disclaimer served esjection of arinter vivosgift,
stating unlike a disclaimer, anter vivosgift restores "the status qamte' because
the donator is still alivé' The Court also added that the disclaimer empowtred
petitioner with "dominion control" over the estaighich ultimately allowed him to
determine the eventual recipient of the prop&s a result, the Court concluded
"this power to channel the estate's assets warthatgonclusion that Drye held
‘property’ or a 'rights to property' subject to @@vernment's liens®

2. The BAP's ArgumenDrye Is Not Controlling

The Costascourt distinguishedrye from the Debtor's pre-petition disclaimer
by adopting the positions taken in two p@sire bankruptcy court decisions—
Michael A. Grassmueck, Inc. v. Nistler (In re Nisfl® and Garret v. Bank of
Oklahoma (In re Faulk}® The Costascourt first declared thabrye relied on tax
law, noting unlike the Bankruptcy Code, the I.Rdgénerally does not honor and

% See Drye528 U.S. at 57 ("[W]e are satisfied that the Coulet iaterpretive case law place under federal,
not state, control the ultimate issue whether pdg&r has a beneficial interest in any propertyjesitio
levy for unpaid federal taxes."). In reaching iding, the Court also looked at the I.R.C.'s exgomp
provision under section 6334(&ee idat 56. The Court pointed out that since sectiord®3does not list
disclaimers, Congress did not intend to exemptlaised property from levySee id.The Court then cited
to a number of cases in which the IRS levied adgeps right to certain proceeds despite the faatt gtate
law shielded or protected the property from creditns. See id.at 58-59 & nn.4-6 (citingNat'| Bank of
Commerce472 U.S. at 724-25 (ruling taxpayer's right tahdraw entire funds from joint bank account
constitutes "property" or "rights to property" undection 6321 of the I.R.C. notwithstanding state that
would not allow creditors to deplete funds in acupu see alsdUnited States v. Mitchell, 403 U.S. 190,
204-05 (1971) (stating wife's renunciation in comity property is not exempt from federal income tax
liability); Bess 357 U.S. at 56-57 (deciding taxpayer's rightashcsurrender value under insurance policy
constitutes "property" or "rights to property" diepstate law that shields cash surrender value fro
creditors' liens)).

8 See Drye528 U.S. at 60-61.

Oy,

1 See id.at 60-61 ("A donee who declines amer vivosgift generally restores the status gaiote
leaving the donor to do with the gift what she wilhe disclaiming heir or devisee, in contrast,sloet
restore the statute quo, for the decedent cann@vdesd.").

92 See idat 61 ("Thus the heir inevitably exercises dominawer the property. He determines who will
receive the property—himself if he does not disolag known other if he does." (citing Hirslupranote 1,
at 607-08)).

% Drye, 528 U.S. at 61.

9259 B.R. 723 (Bankr. D. Or. 2001).

%281 B.R. 15 (Bankr. W.D. Okla. 2008ee In re Costa846 B.R. 198, 202-03 (2006) (adopting rulings
in NistlerandFaulk as opposed to ruling ifloubeg.
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preserve state laW. The Costascourt next declared that congressional mandates
afford the Government broad power under the |.Ro@npose tax liens, implying a
trustee under the Bankruptcy Code lacks such asjgeesnandate¥. Lastly, the
Costascourt analogized the attachment of tax lien to fitiag of a petition,
observing bankruptcy courts do not uphold posttpetidisclaimers because the
inheritance becomes property of the estate upofilitg of a petition®

[ll. THE MISAPPLICATION OFSECTION 548(a)
A. Disclaimed Inheritance: Property for the BankitypEstate

As noted above, the BAP (@ostassidesteppe®rye v. United Staté3by first
relying on Barnhill v. Johnsof® and Butner v. United Stat€¥ (collectively,
hereinafter the Butner cases"). TheButner cases established that state law
determines a debtor's property rights under thekigutcy Code?? As a result,
since Arizona's relation-back doctrine retroacivetased the Debtor's interest in
the Trust, the BAP reasoned that the Debtor neaer dn interest in property to
fraudulently transfer.

The BAP's argument lacks merit, however, in tha¢ Butner cases are
distinguishable fronCostasand Drye when dealing with disclaimer law. In the
Butnercases, the issue turned on whether state law provideditors with enough
rights to claim the subject property. Dmye andCostas state law gave the debtors
an affirmative interest in both their inheritaneesl their rights to disclaif?® As

% See In re Costa846 B.R. at 203 ("Thlistler court is correct in observing that tBeye decision rests
on tax statutes and law which ignore state law gtiems, while the Bankruptcy Code in general observ
and respects state law exemptiondri)e Nistler 259 B.R. at 72627 ("There are many instancesene
IRS has superior rights over other creditors, f@maple, state exemption statutes are not enforeeajainst
the IRS." (citation omitted)). The Bankruptcy Cadpteservation of state-law exemptions actuallykeor
against the BAP's argument in that the Code exiygrésslares that bankruptcy will honor state lavhjles
section 548(a) is silent on the subjeBeell U.S.C. § 522(b)(2), (3) (2006) (setting forthbtie may
exclude from bankruptcy estate applicable fedexahwtions limited by state law). The fact that Casg
honors state law in one provision and not the ottedracts from the assertion that the Code as dewho
preserves state laBee infraPart 111.B.

" See In re Costa346 B.R. at 203 ("In essence, theye decision is based largely on Congressional
mandates that the federal government be able tisgeits extensive abilities it impose liens imder to
collect delinquent taxes.").

% See id.(citing In re Faulk 281 B.R. at 20) (comparing disclaimer under taxylto post-petition
disclaimer and observing post-petition disclaimas hot been upheld in bankruptcgge alsdll U.S.C. §
541(a)(5) (2006) (promulgating bankruptcy estatduides any bequest, devise, or inheritance thatodeb
acquires or becomes entitled to acquire within d&gs after filing of petition).

%528 U.S. 49 (1999).

100503 U.S. 393 (1992).

101 440 U.S. 48 (1979)See supraext accompanyingiotes 67—70 (explaining basis 6bstascourt's
reliance on th®&utnercases).

102566 supraote 68.

193 Compare Barnhill 503 U.S. at 398—-402 (determining whether recipiércheck had right to funds on
date of receipt or on date check was honored byeéank)and Butney 440 U.S. at 49-52 (determining
whether second mortgagee maintained valid secimtiéyest in rents generated by bankruptcy estaii),
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explained below, this factor makes the relationkbdactrine nothing more than a
means of governing pre-existing property rights at the federal levelhich
inevitably usurps the Bankruptcy Code's authoidtyattach consequences to state-
delineated property rights. Furthermore, evenbfakruptcy court must honor the
relation-back doctrine, the court still has thehawity to include the actual right to
disclaim as "an interest of the debtor in propénparticularly because the Supreme
Court recognized it as a right of considerable gahDrye.***

1. The Concept of Property and DistinguishingBugnerCases

While the Supreme Court has made it clear thaé $éat determines a debtor's
property interests, perhaps the more decisive iggunen dealing with the relation-
back doctrine is pinpointing what it truly meanshive property, or an interest in it
for that matter’® The word "property" is a term of dff It embodies a
metaphysical concept of desire and attitude towardertain object or righf’

Drye, 528 U.S. at 60 (acknowledging Arkansas law gaxedyer right to inheritance under state laavi
In re Costas346 B.R. at 199-200 (indicating debtor had irdeie father's trust along with right to disclaim
upon father's death).

104 see supraext accompanying notes 89-93 (discussing Supremet'€ endorsement of disclaimer's
value).

105 See Wesley Newcomb HohfeldSome Fundamental Legal Conceptions as Applied iicia
Reasoning23 YALE L.J. 16, 19 (1913).

In this connection the suggestion may be ventunatl the usual discussions of trusts
and other jural interests seem inadequate (arichas tmisleading) for the very reason
that they are not founded on a sufficiently compredive and discriminating analysis

of jural relations . . . [T]he tendency—and thdaf@—has been to treat the specific
problem as if it were far less complex than it le&; and this commendable effort to

treat as simple that which is really complex has furnished a serious obstacle to the
clear understanding, the orderly statement, anddhect solution of legal problems.

Id.
1% See idat 21.

The word "property" furnishes a striking exampletiBwith lawyers and with laymen
this term has no definite or stable connotatiorm&ames it is employed to indicated
the physical object to which various legal riglpsyileges, etc., relate; then again—with
far greater discrimination and accuracy-the wondgsisd to denote the legal interest (or
aggregate of legal relations) appertaining to qufgfsical object.

Id. Cf. Aaron Chess LichtmarGCommercial Exploitation of DNA and the Tort of Cersion: A Physician
May Not Destroy a Patient's Interest in Her Bodytlda 34 N.Y.L. SCH. L. REv. 531, 540 (1989)
("Property is a term of art, indicating that a perdas a right to control something and seek reduader
the law if another person interferes with the eserof that control."); Brian J. Nolaithe Metaphysics of
Property: Looking Beneath the Surface of Regulalakings Law Aftefahoe-Sierra Preservation Council
v. Tahoe Regional Planning Agency, 48 BouisU. L.J. 703, 711 (2004) (providing property is a term of
art which is challenging to describe and undergtand

197 Felix Cohen,Dialogue on Private Property9 RUTGERS L. REv. 357, 360 (1954) (discussing in
imaginary dialogue that property identifies desirattitude toward a certain thingeeEaton v. B.C. & M.
R. R. Co., 51 N.H. 504, 511 (N.H. 1872) ("In adittegal sense, land is not 'property,’ but thgemlnf
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manifested by government "acting through its coartd administrative officers to
give systemized recognition of and protection afsth attitudes and desiré&'In
the context of disclaimer law, a debtor possessepepty when state law (1)
procures an interest in both the inheritance arel right to disclaim, and (2)
protects them against the rest of civilizatidh.

The venerated Hohfeldian "bundle of rights” theoffers us a way to delineate
whether state law creates and protects both aresiten an inheritance and a right
to disclaim**® Devised by Wesley Newcomb Hohfeld, the bundleigtits consists
of four legal relations that work in the aggreg@teletermine whether a person has
property in a thing* These relations are: right—-dufy, privilege—absence of
right,™* power—liability’** and immunity—disability*> Each relation pairs a basic

property. The term 'property," although in commanance frequently applied to a tract of land ehattel,

in its legal signification 'means only the rightistbe owner in relation to it.""); Wynehamer v. pég 13
N.Y. 378, 433 (N.Y. 1856) ("Property is the rightt any person to possess, use, enjoy, and dispose of
thing.").

198 cohen supranote 107, at 360.

199\WiLLIAM B. STOEBUCK & DALE A. WHITMAN, THE LAW OF PROPERTY3 (3d ed. 2000) (“Property is a
'legally protected expectation . . . of being atdedraw such or such an advantage from the thimg' i
question, 'according to the nature of the casgubting J.BEENTHAM, THEORY OFLEGISLATION 68 (Oceana
Pub. Inc. 1975)))cf. Hohfeld, supranote 105, at 25 ("Operative, constitutive, causaldispositive' facts
are those which, under the general legal rulesdhatapplicable, suffice to change legal relatidhat is
either to create a new relation, or to extinguish add one, or to perform both of these functions
simultaneously.").

10 see generallyHohfeld, supra note 105, at 30-59; Wesley Newcomb Hohfdfdndamental Legal
Conceptions as Applied in Judicial Reasoni2§ YALE L.J. 710, 710-66 (1917). Although Hohfeld did not
coin the phrase "bundle of rights," he is creditgth developing the modern bundle of rights the@ge
Michael A. Heller, The Boundaries of Private Propert§08 YALE L.J. 1163, 1191-92 & n.150 (1999)
("Though [the modern bundle of relations] versienusually attributed to Wesley Hohfeld, he never
mentions a 'bundle of rights . . . ." The Hohfaldiaew moved quickly from legal theory into the 893
Restatement of Property and from there into masastr scholarship and judicial decision-making."irfgit
GREGORY S. ALEXANDER, COMMODITY & PROPRIETY. COMPETING VISIONS OFPROPERTY INAMERICAN
LEGAL THOUGHT, 1776-1970, at 319 (1997))). The Supreme Courtesgly adopted the "bundle of rights"
theory inUnited States v. General Moter323 U.S. 373, 377-78 (1948ee idat 1193 ("InUnited States
v. General Motorsthe Court explicitly adopted the unbounded Hatifel perspective for the first time . . .
.") (footnote omitted)cf. J.E. PennerThe "Bundle of Rights" Picture of Properd3 UCLAL. Rev. 711,
713-14 (1996)"(While perhaps more clearly dominant in the Uniteéates, where evetihe Restatement of
Propertybegins with an Hohfeldian outline of rights andiels, and where the 'bundle of rights' is regularly
cited by courts in important property cases.").

11 See STOEBUCK & WHITMAN, supra note 109, at 4; Hellersupra note 110, at 1191 ("[Hohfeld
developed] the now standard idea that property cizem a complex aggregate of social and legal
relationships made up of rights, privileges, powargl immunities.").

112 RESTATEMENT (FIRST) OF PROP. § 1, at 4 (1936). The term "right" is defined"adegally enforceable
claim of one person against another, that the athall do a given act or . . . not do a given acL'The
correlative of a right is a "duty” and means thaeeson by law must act or not act on another péssaht.
See idat 4.

131d. § 2, at 5. A person has "privilege" when she enjbgsfreedom to act or not to act against another.
See idThe "absence of right" is the correlative of pegé, and implies that a person has no right togmev
a person of privilege from acting or not actiSge idat 5.

11d. § 3, at 6. A person has "power" when she enjoysbikty to produce a change in legal relations
through an act or omissioSee id.The correlative of power is "liability," wherebyperson must be held
accountable to produce or not to produce a chamga@nother exercises a powdee idat 6.
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interest against its correlative, forming a recgalo universe in which the
incorporeal procures the corporél Together, they function in varying degrees,
and any combination can give you property in actbpr a right’

When using the bundle of rights theory, the Supré&uart has acknowledged
that although state law determines what propeghtsi are included in a person's
bundle, federal law determines whether those rigiusstitute property under
federal law''® Furthermore, the Court has adopted the transfiomatf Hohfeld's
four basic relations into a series of state-creatadkers used to determine whether
a person has property at the federal 1é¥eThe three essential markers are (1) the
right to use the property, (2) the right to exclutird parties from using the
property, and (3) the right to receive income gatest by the properi?® Other
markers include the right to sell or convey thepgrty, and the right to dispose of

151d. § 4, at 8. One has "immunity" when she enjoys teedom to exist irrespective of a change in a
legal relation brought about by anoth8ee id."Disability" serves as the correlative of immunignd is
viewed as the inability to alter another person'sition through an act or omissidbee idat 8.

116 seeHohfeld, supra note 105, at 30 ("[T]he most promising line of pedare seems to consist in
exhibiting all of the various relations in a schenféopposites' and 'correlatives,' and then prdicgeto
exemplify their individual scope and application doncrete cases."). In using the phrase "incorporea
procures the corporeal,” it is said that Hohfeld&ory in the aggregate takes an abstract emotioh a
materializes it into a concrete rule of law.

117 SeeSTOEBUCK & WHITMAN, supranote 109, at 5 ("We describe a person as the owfreetthing even
when you have numerous interests in that thingn élleugh those interests may not add up to thditjota
compromising complete property.").

18 SeeUnited States v. Craft, 535 U.S. 274, 278—79 (2008% Court inCraft declared:

State law determines only which sticks are in s@e&s bundle. Whether those sticks
qualify as "property" for purposes of the federahlstatute is a question of federal law

In looking to state law, we must be careful to é¢desthe substance of the rights
state law provides, not merely the labels the Sjates these rights or the conclusions
it draws from them. Such state law labels areeuaht to the federal question of which
bundle of rights constitute property that may blieckted by the federal tax lien . . . . [In
Drye,] [w]e unanimously held that this state law fictidid not control the federal
question and looked instead to the realities ofhae's interest. We concluded that,
despite the State's characterization, the heirgssssl a "right to property” in the
estate—the right to accept the inheritance or padsng to another . . . .

Id.; cf. Abraham Bell & Gideon Parchomovské, Theory of Property90 GORNELL L. REV. 531, 543-546
(2005) (noting A.M. Honore's advancement of Hohgeldundle of rights into a list of "incidents" that
include right to possess, right to use, right tanage, right to income generated by the thing, gt of
transmissibility and absence of term).

119 5ee Craft535 U.Sat 283-84 (establishing certain markers to detezmihether person has property,
including use, exclusion, income, alienation, aispasition).

120 5ee idat 283 (describing three essential indicators operty are use, exclusion, and income); Kaiser
Aetna v. United States, 444 U.S. 164, 176 (197@)](fe of the most essential sticks in the bundleigtits
that are commonly characterized as property [irgldde right to exclude others."); Rodrigue v. Rqde,
218 F.3d 432, 436-37 (5th Cir. 2000) (explainingdie of rights that constitute full ownership indéuright
to use or possess and right to enjoy fruits of eryp including profits or earningsgf. Dowling v. United
States, 473 U.S. 207, 216-17 (1985) (explainingoalyh copyright law confers bundle of rights to
copyright holder, holder's dominion is limited ashaes not amount to full possessory interest).
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or encumber it* In all, the broader the language in the stathientore value each
marker has, since it would take less markers tatitoite property>*

The distinguishing factor in th8utner cases is that the creditors claiming
property possessed an inadequate combination tef&t@ated rights to constitute
property under the Bankruptcy Code. For exampieBarnhill v. Johnsonthe
debtor delivered a check to the creditor on théteignth of Novembéf? The bank
honored the check on the twentieth of Novemberctixainety days before the
debtor filed for bankruptcy?* The trustee brought an action under section 543(b)
the Code to avoid the transfer as a preferéficghe creditor argued that the
transfer of funds in the bank account—in this cidwee property—took place upon
receipt of the check, thereby placing the transteside the preference peritfd.

The central issue iBarnhill was whether state law gave the creditor enough
rights to the funds upon receipt of the check tastitute a transfer of "an interest in
property" pursuant to section 101(54) of Code,dhgrpushing the transfer outside
of the look-back perio?’ Using the Uniform Commercial Code ("UCC"), the
Supreme Court held that the creditor lacked sutéreésts; a holding that most
certainly can be analyzed under the Court's inéagtion of the bundle of right8®
According to the UCC, although the creditor recditiee check on the eighteenth,
he could not enforce a claim for the funds un#l Bank honored the chet®.Thus,

121 5ee Craft535 U.S. at 283-84 (including both right to enbemand right to dispose property as part of
bundle of rights); Johnson v. Tomlinsam fe Tomlinson), 347 B.R. 639, 643 (Bankr. E.D. Tenn0&0
(quoting Rivkin v. Postal, 2001 Tenn. App. LEXIS2%&t *38-39) (stating bundle of rights in aircraft
includes right of disposition and right of testart@@y disposition)in re Ames Dep't Stores, 287 B.R. 112,
119 (Bankr. S.D.N.Y. 2002) (determining debtorghts to economic value in lease created necessary
bundle and constituted property to sell pursuasettiion 363(b) of the Bankruptcy Code).

122 See Craft 535 U.S. at 283 (noting broad language of sec6ddl of the I.R.C. results in broad
interpretation of state-delineated rights as prigpat the federal level)in re Ames 287 B.R. at 120-22
(reviewing broad interpretation of bankrupt estateler section 541(a) and holding economic valuatete
by rights of debtor in lease constituted property).

123506503 U.S. 393, 395 (1992).

124 Id

12514, (stating section 547(b) of the Code "generally perthe trustee to recover, with certain exceptions
transfers of property made by the debtor withimty] days before the date the bankruptcy petitias
filed").

126 See idat 399 ("Petitioner argues that the Court of Apgeated in ignoring the interest that passed
from the debtor to the petitioner when the check dealivered on a date outside the [ninety] dayepesfce
period.").

127 See idat 394-95 ("We granted certiorari to decide whetimedetermining if a transfer occurred within
the 90-day preference period, a transfer made bgkchhould be deemed to occur on the date the dheck
presented to the recipient or on the date the d¥rdaek honors it.").

128 5ee id.at 400 (turning to UCC in establishing no transfemany part of debtor's claim against bank
occurred until bank honored check). The CourBarnhill seemingly limited the scope of its decision to
whether the check's delivery constituted a trangfesuant to section 547(b) of the Co8ee id.at 395
(noting arguments made by parties were based dioseés47(b)). The Court did not address the vatue i
assigning a check after receifee id.

1295ee idat 398 (stating check is nothing more than ordemfaccount owner to drawee bank to pay sum
stated (citing U.C.C. § 3-409(1) (amended 2002)RA.. A. 189 (1991)) ("A check or other draft dosst
of itself operate as an assignment of any fundkerhands of the drawee available for its paymesmd, the
drawee is not liable on the instrument until heepts it.")).
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the mere receipt of the check did not give the itwedhe right to use the funds or
collect any interest generated by the funds. [euntiore, the Court iBarnhill
stressed that a litany of things could have happebetween receipt and
presentment®® Not only could another creditor have garnishedateount, but the
debtor could have cancelled the check or removedihds from the accouft:
Consequently, the creditor lacked one of the mastertial characteristics of
property—the right to exclude third parties. Takinto account all of the above
factors, the receipt of the check failed to vestha creditor any of the essential
rights in the bundle. Therefore, there was nosfenof property outside the
preference period.

A similar analysis can also be found Butner v. United States There, the
creditor asserted a claim over the right to rentpeds generated by the bankruptcy
estate”** The creditor, a second mortgagee, had a deficielaim against the estate
and wanted to apply the rent proceeds to satishy® iThe issue before the
bankruptcy court was whether the court could usedjuitable powers to hold that
the mortgagee's pre-petition appointment of a wecerwhich under North
Carolina law is essentially a precondition to tihéoecement of a mortgagee's right
to rent proceeds—carried over into the debtor'khguicy** The Court of Appeals
for the Fourth Circuit ruled that the debtor's baumitcy cancelled the receivership,
thereby defeating the court's equitable authority l2aving the mortgagee's right to
the rent unperfected® The Supreme Court thereafter affirmed, holding Guele
canrllgcgt be interpreted to create or deny a securigrest in derogation of state
law.

10 5ee idat 399 ("Myriad events can intervene between defie@d presentment of the check that would
result in the check being dishonored.").

131 See id("The drawer could choose to close the accountidl tparty could obtain a lien against the
account by garnishment or other proceedings. Thi& baght mistakenly refuse to honor the check.").

132 SeeButner v. United States, 440 U.S. 48, 49 (1979) @i#pute between a bankruptcy trustee and a
second mortgagee over the right to the rents delfieduring the period between the mortgagor's haotky
and the foreclosure sale of the mortgaged propgatye rise to the question we granted certiorari to
decide.").

133 1d. at 50-51 (noting petitioner sought to have fundpliag to balance of second mortgage
indebtedness).

1% See idat 51. The Supreme Court classified North Carcdisa "title" state, but not in the purest form.
Id at 52 n.3 Pursuant to North Carolina law, upon the mortgagdefault, the mortgagee's interest in rent
proceeds becomes enforceable upon a change ofspmssén the landSee id. Gregg v. Williamson, 98
S.E.2d 481, 484 (N.C. 1957) ("A mortgagee aftendkfis entitled to possession of the mortgagedjzes,
and, to secure possession, may maintain actiomsigdie mortgagor.” (citing Bank v. Jones, 190 8.1,

479 (N.C. 1937)). The mortgagee may effectuate angh of possession through the appointment of a
receiver.See Butner440 U.S. at 51

%* See Golden Enter., Inc. v. United States, 566 F.2d7120210-11 (4th Cir. 1977) (declaring
"adjudication of bankruptcy and appointment of tieesterminated prior receivership” and necessitated
sequestration of rents or another appointmenta#iver).

1% See Butne#40 U.Sat 54. The Court stated:

The constitutional authority of Congress to esgdibluniform Law on the subject of the
subject of Bankruptcies throughout the United Stateould clearly encompass a
federal statute defining the mortgagee's interesthe rents and profits earned by
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Once again, the issue Butnerwas whether state law gave the creditor enough
rights from the bundle to claim the rent. SimitarBarnhill, the creditor lacked
such rights because North Carolina law denied Him ability to enforce his
interest. The appointment of a receiver represeateecessary condition precedent
to use the rent for the deficiency, to exclude bibil trustee and other secured
creditors from depleting it, and to enjoy any inewr interest generated by the
proceeds or its source. Without a perfected isteme the rent, the creditor
possessed nothing more than a general claim aghisstate for the amount of his
deficiency®®’

When looking at the Debtortgght to her father's Trust iGostas the issue is
not whether state law grants her enough rights fileenbundle; this is precisely
because Arizona law had already established hetsrigf the moment of her father's
death'® During the pre-petition reach-back period covebbgdsection 548(a), the
Debtor had the ability to (1) draw upon and useiht@rest in the Trust, (2) enjoy
the fruits of her interest, and (3) exclude othieesn drawing on her intere$t?

property in a bankrupt estate. But Congress hasinaten to exercise its power to
fashion any such rule.

Id. (footnote omitted).
1¥7Seep.g, 11 U.S.C. 544(a) (2006). Section 544(a) statgmitt

(a) The trustee shall have, as of the commenceofehe case, and without regard to
any knowledge of the trustee or of any creditoe, rilghts and powers of, or may avoid
any transfer of property of the debtor or any ddtiign incurred by the debtor that is
voidable by—

(1) a creditor that extends credit to the debtahattime of the commencement of the
case, and that obtains, at such time and with e¢spesuch credit, a judicial lien on all

property on which a creditor on a simple contramild have obtained such a judicial
lien, whether or not such creditor exists . . . .

Id.

1% 5ee, e.gln re Johnson's Estate, 811 P.2d 360, 362 (Ariz. Ct. APP1) (discussing section 14-3101
of Arizona Revised Statutes and stating that ptgpsrransferred to devisees upon decedent's Jedttn
re Kloubec, 247 B.R. 246, 254 (Bankr. N.D. lowa 20Q8hserving beneficiary acquires property interest
immediately upon death of testator in most stdtas have adopted Uniform Probate Code)e Perry, 40
B.R. 811, 813 (Bankr. M.D. Tenn. 1984) (explainiagon death of debtor's grandfather, "[t]he right to
receive the devise existed without further actigrite debtor—no affirmative acceptance was requijred

1395ee In reStevens, 112 B.R. 175, 177 (Bankr. S.D. Tex. 19§9]he right to control, deduct or receive
a testamentary distribution constitutes an intareptoperty.");cf. Lowe v. Brajkovic (n re Brajkovic), 151
B.R. 402, 407 (Bankr. W.D. Tex. 1998)yestioned irSsimpson v. Pennetr(re Simpson), 36 F.3d 450, 453
(5th Cir. 1994) (noting beneficiary had right tdl s convey interest in devise although interestyrhave
had no economic value until probated). The Supr€uert in Drye addressed the issue of whether an
interest in a spendthrift trust could be considgremperty in the federal contex@eeDrye v. United States,
528 U.S. 49, 60 n.7 (1999). The Court explained thensferability is not essential to the existemte
property under the I.R.CSee id.t then pointed out that an interest in a spenfitimist has been held to
constitute "property" or "rights to propertysSte id(citing Bank One Ohio Trust Co., N.A. v. United &
80 F.3d 173, 176 (1996)) ("[S]tate-law restraintstioe alienation of property rights created undateslaw
do not affect the status of such rights as 'prgpert'rights to property' within the meaning ob#le terms as
used in [section] 6321."). Under the Bankruptcy €aaldebtor's interest in a spendthrift trust ctguted by
section 541(c)(2)Seell U.S.C. § 541(c)(2) (2006); Patterson v. Shuntd,U.S. 753, 758 (1992) ("The
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Thus, within the confines of the Code, the Debtgoged all the essential rights
from the bundle. And since the relation-back doetis a state law incapable of
determining what constitutes an "interest of thétdein property" for federal
purposes, it becomes nothing more than a modeasfriling a vested interest back
through the decedent's estéfe.

Another way to approach this is by acknowledgingt tthe relation-back
doctrine cannot stand on its own. There needsetcam interest created and
determined before there can be anything to discldimherefore, by utilizing the
power to disclaim, a debtor essentially acknowledpe existence of an interét.
The bankruptcy court must then be able to attadseguences to that interest while
managing the debtor's estate under the Code, wlartic without having to honor
probate law's legal fiction.

Still, even if a court chooses to honor the refatimck doctrine, the inchoate
right to disclaim also presents a major obst&tleThough the relation-back
doctrine erases a beneficiary's interest retroalgtivt does not erase the existence
of the disclaimef?* And as the Supreme Court noted, the right to distlis an
inchoate right of considerable valtfé This right represents an interest in property
because it is personal, exclusive, and beneficidius, if the right existed during
section 548(a)'s reach-back period, the bankruptmyrt must define it as "an
interest of the debtor in property," bringing thisathimed inheritance into the
bankruptcy estate as a fraudulent transfer.

natural reading of [section 541(c)(2)] entitlesedotdr to exclude from property of the estate atgrest in a
plan or a trust that contains a transfer restmcgaforceable under any relevant [non-bankruptayy.);
Colish v. United Statesln( re Colish), 289 B.R. 523, 539—-40 (Bankr. E.D.N.Y. 2p@abserving valid
spendthrift provision in trust created under Miclidaw excluded debtor's vested remainder interés$t w
the exception of federal tax law). Under Arizona,ldowever, a beneficiary's interest in a spenfithrrist

is subject to a money judgment once the income mhesammediately due and payabBeeARiz. REV.
STAT. ANN. § 14-7701 (2005). This raises an issue becaws8dnkruptcy Code empowers a bankruptcy
court with the ability to define the term "transfeGee infraPart III.C; cf. Lowe v. Brajkovic (n re
Brajkovic), 151 B.R. 402, 404 (Bankr. W.D. Tex. B39noting the relation-back doctrine can not ofeeta
alter the definition of "transfer" found in Bankitop Code). In this case, perhaps a debtor withotice
548(a)'s reach-back period is better off not recmgthe interest in a spendthrift trust.

140 See In re Perry40 B.R. at 815 (arguing Tennessee's relation-liacitrine does not erase debtor's
vested rights before renunciation).

141 See In re Brajkovicl51 B.R. at 406 (“[T]here seems to be some istdreproperty residing in the
debtor at the moment the disclaimer is executedbywirtue of the fact that it takes a writtenaé@mer to
get rid of it.").

2566 id.

143 See In reAcrylite Plastics, Inc., 144 F.Supp. 492, 493 (SlIY. 1956) (“The word 'property’ when
used without qualification can be construed toudel obligations, rights and other intangibles, al as
physical things.").

14 See Brajkovic151 B.R. at 409-10 (“[T]he [state] statute doespurpose to erase the occurrence of
thedisclaimer"); Robert M. ZinmanUnder the Spreading Bankruptcy: Subordinations #redCode2 AMm.
BANKR. INST. L. REV. 229, 309-10 n.84 (1994) (citing Judge Leif Cladésision inBrajkovic as indicating
disclaimer constitutes fraudulent transfer becaredation-back doctrine does not dispose of right to
disclaim).

195 See supratext accompanying notes 89-93 (recounting Supremert8 declaration that right to
disclaim has considerable value).
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B. The Interaction Between the Provisions of thdeCo

By distinguishing the I.R.C from the Bankruptcy @pdhe BAP essentially
implied that a trustee under the Code lacks theeagiye congressional mandates
afforded to the Government under the I.RCThe BAP's argument, however,
appears to overlook the interaction of section &i&{ relation to the rest of the
Code.

The Supreme Court idnited States v. Whiting Pools, I1H¢.has acknowledged
that section 548 operates as a way to pull propettya bankruptcy estate created
by section 541(a}'® Section 541(a) states in part "[{he commencernéatcase . .

. Creates an estate,” and "such estate is compofed . all legal or equitable
interests of the debtor in property as of the comrement of the casé?® Congress
has expressly declared that the term "propertydriad and meant to include "all
kinds of property **° Thus, the phrase "interest of the debtor in priypén section
548(a) translates back to the broad definition pfoperty” in section 541(a),
providing the Code with the broad mandate needeckach a vested right to an
inheritance and a right to disclai.

Furthermore, when taking into account the broadrpretation of property in
section 548(a), the phrase becomes analogous terting "property” and "rights to
property” in section 6321 of the I.LR.C. That issly Congress intended section
548(a) to reach every conceivable interest fraudlyletransferred within the

16 See supraext accompanying note 97.

147 462 U.S. 198 (1983).

18 See idat 204—205 & n.8 (“[Section] 541(a)(1) is intendednclude in the estate any property made
available to the estate by other provisions ofBhekruptcy Code. Several of these provisions biritg the
estate property in which the debtor did not hapessessory interest at the time the bankruptcyeedings
commenced.") (citation omitteddge alsoTHOMAS H. JACKSON, THE LOGIC AND LIMITS OF BANKRUPTCY
LAw 68 (BeardBooks 2001) (1950) ("Section 541 alloles trustee to step into the shoes of the debtor in
gathering property of the estate, and the avoigimgers (suggestively located in nearby sectiongjreant
that activity by giving the trustee certain othemers to bring the assets into the estate.").

1“95ee11 U.S.C. § 541(a)(1) (2006).

150 SeeS. REP. NO. 95-989, at 82 (1978ps reprinted in1978 U.S.C.C.A.N. 4717, 5868 ("“The scope of
this paragraph is broad. It includes all kinds @ipgerty, including tangible and intangible propetguses
of action, and all other forms of property currgrgpecified in section 70[a] of the Bankruptcy Act. .")
(citation omitted).

151 |n fact, the BAP even alluded to the notion thettion 548 is an extension of section 541's expansi
reach inParker v. Saunder@in re Bakersfield Westar, Inc.), 226 B.R. 227, 232-37A(B. 9th Cir. 1998).
There, the BAP stated:

The United States Supreme Court has defined arréisted of the debtor in
property" as "that property that would have beert pathe estates had it not been
transferred before the commencement of bankruptoceedings." [The Supreme
Court] pointed to [section] 541 in determining therameters of the definition. Section
541 includes "all legal or equitable interests bé tdebtor in property as of the
commencement of the case" as property of the bptdsrestate.

Id. (citations omitted).
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provision's reach-back peridtf. Therefore, if a right to an inheritance and a trigh
disclaim can be considered "property” or "rightsptoperty,” they should also be
considered an "interest of the debtor in propeutyder the Cod&?

Still, the Costascourt noted that the Bankruptcy Code preserveg $gat in
many instances, particularly state-law exemptihsAccordingly, the court
advocated that state law should dictate the functibdisclaimers under section
548(a)™*° This argument falls on its head, however, wherlyapgp the doctrine of
expressio unis est exclusion alteriofiexpressio unl§ to the Bankruptcy Code.
The doctrine ofexpressio unisstands for the proposition that "where a law
expressly describes a particular situation to wiiicthall apply, what was omitted
or excluded was intended to be omitted or exclud&dThe fact that the Code
allows for the application of state law in a humbérsections other than section
548(a), courts should read section 548(a) as stgniddependent of the relation-
back doctrine and state fraudulent-transfer law.

For example, certain sections following section (84 Empower the trustee to
gather property into the bankruptcy estafeThese sections operate independently
of one another and offer the trustee a variety @ysmo retain such property using
its "avoidance powers”® One provision in particular—section 544(b)—affotte
trustee the right of an existing unsecured creddaaxercise any claims available to

%2 5eeFrench v. Liebmanniig re French), 440 F.3d 145, 152 (4th Cir. 2006) ("Corgn@ade manifest its
intent that [section] 548 apply to all propertytthegbsent a [pre-petition] transfer, would haverbpeperty
of the estate, wherever that property is locatedf)Drye v. United States, 528 U.S. 55, 56 (1999)
(explaining when Congress uses term "property" diggaCongress aims to reach "every species of wght
interest protected by law and having an exchangeadlle" (quoting Jewett v. Comm'r, 455 U.S. 308 3
(1982))).

153 Compare26 U.S.C. § 6321 (2000)ith 11 U.S.C. § 548(a) (2006).

1% see supraext accompanying note 96 (adopting rulingNistler wherein court stated IRS has superior
rights over creditors, particularly with regardstate-law exemptions).

155 See Costgs346 B.R.at 204 (holding debtor's disclaimer does not caurtstifraudulent transfer
pursuant to Arizona law).

1% Reyes-Gaona v. N.C. Growers Ass'n, 250 F.3d 868 (8th Cir. 2001)See, e.gAllstate Life Ins. Co.
v. Miller, 424 F.3d 1113, 1116 n.3 (11th Cir. 20Q3YV]here the legislature has included certain gticms
..., the doctrine oéxpressio unis est exlusion alteribsunsels against judicial recognition of additiona
exceptions."); Copeland v. Comm'r, 290 F.3d 326l @h Cir. 2002) ("The plain language of the dtatu
thus explicitly cabins its applicability to actids engaged in bindividuals or S corporations—and, by
virtue of the traditional maxim of statutory consttion, fexpressio unis(the expression of one thing is the
exclusion of others), precludes the section's agpliity to partnerships.").

157 See suprdext accompanyingote 148;see alsdSteven L. Harris & Charles W. Mooney, Revised
Article 9 Meets the Bankruptcy Code: Policy and &ctp9 AM. BANKR. INST. L. REV. 85, 90-91 (2001)
(phrasing sections 544, 545, 547, and 548 as "agpjbwers.")But cf.JACKSON, supranote 148, at 68-69
(dividing avoiding powers into those that arrangghts between creditors and those that monitotiogia
between debtor and creditors).

1% SeeMACLACHLAN, supranote 18, § 246, at 279 (1956) (“During bankruptcy, thestee's right to
avoid fraudulent conveyances is merely one aspebtsoposition as a statutory successor entitleth&o
bankrupt's estate and armed with additional creslitights.");see alsog.g, Suhar v. Burnslfi re Burns),
322 F.3d 421, 428 (6th Cir. 2003) (recognizing daoice under section 544(a) preserves propertyhéor t
benefit of bankruptcy estate).
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that creditor for the benefit of all creditdrS.It has been recognized that the trustee
has the ability to pursue a fraudulent transferemnsection 544(b) or section
548(a)*®° The primary difference between the two is thatamskction 544(b), the
trustee is confined to state law, while section(&%#&ontains no reference to state
law.*®* Another critical difference is that the Code exsig subjects section 544(b)
to the UCC's relation-back doctrine concerning ¢sibn of purchase-money
security interests ("PMSI"); it does not, howevsupject section 548(a) to any
relation-back doctrine whatsoeVéf.

199 Seel1 U.S.C. § 544(b) (2006) (“[T]he trustee may avaity transfer of an interest of the debtor in
property or any obligation incurred by the debtaattis voidable under applicable law by a creditoiding
an unsecured claim . . . .")AGKSON, supranote 148, at 80 (stating trustee may pursue claintseditors
and "acts as an agent for creditors in assertiagahnious rights different creditors have, manybfch may
overlap"); cf. Moore v. Bay, 284 U.S. 4, 5 (1931) (holding trusteting under 544(b) may recover all
property in fraudulent transaction that would ottiee be unrecoverable by an unsecured creditor).

%0 seg, e.gln re Pajaro Dunes Rental Agency, Inc., 174 B.R. 55?2, @ankr. N.D. Cal.1994) (“Under
the Federal Bankruptcy Code, the trustee can bairicaudulent conveyance action either under federal
bankruptcy (11 U.S.C. § 548) or non-bankruptcy ligpple law' (11 U.S.C. § 544(b))."see also
Liebersohn v. First Baptist Churcin(re C.F. Foods, Inc.), 2001 U.S. Dist. LEXIS 21057*&tE.D. Pa.
Dec. 19, 2001) (determining constitutionality afdtee's fraudulent transfer complaints under bettiens
544(b) and 548(a))in re Mesa, 48 B.R. 208, 209 (Bankr. S.D. Fla. 1985) (asing trustee's complaint
brought pursuant to sections 544(b) and 548).

161 Compare1l U.S.C. § 544(b) (2006)ith 11 U.S.C. § 548(a) (20065eeAndrea Coles-Bjerre,
Trusting the Process and Mistrusting the ResultsSthuctural Perspective on Article 9's Low-Price
Foreclosure Rule9 AM. BANKR. INST. L. REV. 351, 360—61 (2001) ("A trustee in bankruptcy is emered
to avoid fraudulent transfers under either the Gode/n substantive provisions, set forth in sec&d8, or
under the UFTA or UFCA, as the case might be, tiinothe so-called strong-arm provision of section
544(b) . .. ."). As for the variation between stiaudulent-transfer law and section 544(b), statopting
the UFTA limit claims to those of existing credi#oat the time of the transfeBeeColes-Bjerre supra at
363.

The chief difference between the two sets of pionsis that the UFTA distinguishes
between creditors whose claims arose before tmsfeawas made [ ], and permits
only present creditors to bring actions based enditbtor's being insolvent at the time
of, or as a result of, the transfer.

Id. Another difference between the UFTA and sectiof(BYt which is subject to debate, is that the @eiss
confined to the statute of limitations provided dBction 546(b) as opposed to one provided by &iate
See, e.g.In re McGoldrick, 117 B.R. 554, 560-61 (Bankr. C.D. Ca99Q) (declaring trustee pursuing
action under section 544 is subject to two-yeaetlimitation promulgated in section 546(a)(1)(A)@bde
as opposed to state statute of limitatiom§)Decker v. Voisenatl re Serrato), 214 B.R. 219, 226 (Bankr.
N.D. Cal. 1997) (stressing claims brought undetisec544 will be governed under two-year statute of
limitation set forth in section 546(a)).

1%25ee11 U.S.C. § 546(b)(1) (2006) (declaring section BAdubject to "any generally applicable law that
[ ] permits perfection of an interest in propentylte effective against an entity that acquirestsigh such
property before the date of perfection . . .s8e alsdJ.C.C. § 9-317(e), 3 U.L.A. 211-12 (Sup. 2006).sThi
provision states:

[1]f a person files a financing statement with respto a purchase-money security
interest before or within 20 days after the deltaeives delivery of the collateral, the
security interest takes priority over the rightsadbuyer, lessee, or lien creditor which
arise between the time the security interest atselmd the time of filing.
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It follows that by subjecting a trustee to the tielaback doctrine and state
fraudulent-transfer law under section 548(a), akhgsicy court defies the doctrine
of expressio uniand encroaches upon a trustee's ability to usvallable options
under the Code. In other words, by allowing skateto dictate whether disclaimed
property constitutes a fraudulent transfer undestices 544(b)and 548(a), the
purpose of providing bankruptcy law with its vemyrofraudulent transfer provision
is defeated Furthermore, by subjecting section 548(a) to pi®biaw's relation-
back doctrine, a court would read into the Codetarorelation-back doctrine that
Congress has failed to recognize.

Some commentators, however, believe the true cterad the Code is to
implement "state policy in a rule-oriented fashiont deliberately [change] it®
They believe the Code is "bare-bones," and a prvisuch as section 548(a) must
work in conjunction with the relation-back doctriméhen defining a fraudulent
transfer:®

One issue with this argument is that the presehe@ andependent fraudulent-
transfer provision in the Code effectively preemptate policy on fraudulent
transfers-*® Moreover, fraudulent transfer law has existed anksuptcy since this
nation's very first bankruptcy act in 1850.t is only logical to assume Congress
intended bankruptcy courts to work with their veoywn fraudulent transfer
provision aside from those of the fifty states. Cidngress intended otherwise, it
certailryg/ had a number of opportunities to remaaeidulent transfer law from the
Code.

183 ¢f. Jacksonsupranote 148, at 147 (“The Bankruptcy Code applieddtéent conveyance law not
only through section 544(b), which incorporategesfeaudulent conveyance law, but also throughicect
548, which establishes a related but ultimatelyirtis bankruptcy law of fraudulent conveyances.").

%4 1d. (arguing law on fraudulent conveyances arises frmm-bankruptcy jurisprudence and does not
belong in bankruptcy processgeeWhite, supranote 2, at 1064—68 (surmising Congress's interfion
Bankruptcy Code was to create "bare-bones" statute)

16% See, e.gWhite, supranote 2, at 1066—67 ("Congress created a bare-tRerieruptcy Code that does
not address every issue. In approaching a fed&tlts, courts must presume that Congress inteitsled
legislation to act in concert with legal relatioiph that state law has already establishedé€g also
Simpson v. Pennetr( re Simpson), 36 F.3d 450, 453 (5th Cir. 1994) (proulag bankruptcy courts must
give state law full effect in determining whethésdaiaimer causes transfer of interest in propedgjes v.
Atchison (n re Atchison), 925 F.2d 209, 212 (7th Cir. 1991) (hoifiapplicable state law effectively
determines whether disclaimer defeats section 5dB)Jackson,supra note 148, at 147 ("But since
fraudulent conveyance law springs form an entidéfferent source, its existence in a bankruptcyustais
more problematic.").

%6 See infraPart 111.C.

187 See supraext accompanyingiote 25 (recounting presence of fraudulent trantfer in American
bankruptcy).

188 See generallyrabb,supranote 25, at 14—-43 (documenting history of bankryéey in United States
and recounting dozens of congressional amendmerdBamges since inception of first bankruptcy law i
1800).
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C. The Doctrine of Preemption: No Room for the RataBack Doctrine or State
Fraudulent-Transfer Law in Section 548(a)

The doctrine of preemption declares that a fedadl will not supersede
traditional state law unless it is the clear anchifiest purpose of Congress.0n
many occasions Congress does not explicitly statpurpose in the statute, leaving
courts to interpret legislative intent using twdfetient principles’® The first
principle takes on a totality of circumstances apph, whereby a court will
examine the structure and purpose of the statutedetermine whether it "so
thoroughly occupies the legislative field ‘as tokmaeasonable the inference that
Congress left no room for the States to supplenitétit’* The second principle
involves determining whether state law actually féots with federal law or
disrupts the federal scherfé. The conflict or perversion must be so inconsistent
that it "stands as an obstacle to the accomplishraad execution of the full
purposes and objectives of Congre'$d."

Underlying the implied principles of preemption @ presumption against
overriding the states in areas traditionally goeeriy state law* Some believe
this presumption is strongest in matters of proleatebecause states have always
had the authority to govern probate mattétdhis leads to the sentiment that the

189 5ee, e.gCipollone v. Ligget Group, Inc., 505 U.S. 504, 51692) (promulgating Supremacy Clause
in Article VI of the Constitution gives rise to coept that federal act must not interfere with tiadal state-
police powers absent congressional intent); Ric&anta Fe Elevator Corp., 331 U.S. 218, 230 (1947)
(advising courts must start with assumption thdefal law must not override historic police powefshe
states absent clear congressional intent).

179 Malone v. Whitemotor Corp., 435 U.S. 497, 504 ()97®ften Congress does not clearly state in its
legislation whether it intends to preempt state law ."); Catherine L. FriskThe Last About the Language
of Erisa Preemption? A Case Study of the FailureTekualism 33 HaRV. J. ON LEGIS. 35, 43 (1996)
(observing Congress does not always articulatafiote to preempt state law).

"1 Cipollone 505 U.S. at 516 (quotingids Fed. Sav. & Loan Ass'n v. De la Cuesta, 458 U43, 153
(1982));Malone 435 U.S. at 504 (describing Congress's intenttupy legislative field must be implied by
totality of circumstances).

172 See Malong435 U.S. at 504 (explaining courts will normadlystain state law unless it conflicts with
federal law or disrupts federal scheme); Jonesath Racking Co., 430 U.S. 519, 525-26 (1977) (gotin
when federal acts do not exclude state law in sheid state law will still be preempted if incoagnt);
Nat'l State Bank, Eliz., N.J. v. Long, 630 F.2d 9885 (3d Cir. 1980) (stating federal law may impssch
obligations that state enforcement on same sulgiestsumed to be precluded).

3 Hines v. Davidowitz, 312 U.S. 52, 67 (1944¢eEgelhoff v. Egelhoff, 532 U.S. 141, 156-57 (2001)
(Breyer, J., dissenting) (urging disruption of fexdescheme is more critical than state-federal lazipf

1" See Jonest30 U.S. at 525 ("[W]e start with the assumptioat the historic police powers of the States
were not to be superseded by the Federal Act uthessvas the clear and manifest purpose of Coadres
(quoting Rice 331 U.S. at 230)); United States v. Bass, 404. 33, 349 (1971) ("[U]lnless Congress
conveys its purpose clearly, it will not be deen@thave significantly changed the federal-stataree.");
Susan Raeker-Jordafihe Pre-emption Presumption that Never Was: PretiemDoctrine Swallows the
Rule 40 ARiz. L. ReEv. 1379, 1383-1424 (1998) (observing preemption rdwtevolved from broad
construction of congressional purpose to narroerpretation of statutory language, but ultimatedtisg
in uncertainty).

175 SeeWhite, supranote 2, at 1067—75 (arguing federal common lawroperty would develop in area
traditionally reserved for states if section 548¢d)mately prohibits disclaimersyf. Egelhoff 532 U.S. at
151 ("There is indeed a presumption against pretiempn areas of traditional state regulation sash
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strength of the presumption coupled with the Codédministrative nature makes
invaliding disclaimers a disruption to the delicdtalance between federal-state
autonomy*’®

The Supreme Court, however, has recognized thardedaw may govern a
beneficiary's rights to property under probatem@uglas it does not interfere with a
state court's authority @dministera decedent's estdt€.Categorizing a disclaimer
as a fraudulent transfer certainly affects theradeof a beneficiary in a decedent's
estate, but by no means impedes on a state cability to determine the validity
of a will or to administer the distribution of tlecedent's property? Moreover,
any broad interpretation of a probate exceptiobainkruptcy has since been refuted
by the Supreme Court's recent decisioMarshall v. Marshalf"®

family law."); Hisquierdo v. Hisquierdo, 439 U.S7% 581 (1979) (stating when state family law hase
into conflict with federal statute, Supreme Couat Himited review under Supremacy Clause to detezmi
whether Congress intended for preemption).

176 SeeWhite, supranote 2, at 1070-75 (implying broad interpretatibsextion 548(a) would lead to new
federal common law approach to property rights #amngly trumps relation-back doctrinef, Jones430
U.S. at 525 (citing United States v. Bass, 404 B$6, 349 (1971)) (explaining courts should not
unnecessarily or unintentionally disturb federalket balance using doctrine of preemption); Erie v.
Thompkins, 304 U.S. 64, 78 (1938) ("Except in matigoverned by the Federal Constitution or by Axdts
Congress, the law to be applied in any case itathef the State . . . . There is no federal comtasn™))).
But cf. Paul Lund,The Decline of Federal Common La®6 B.U.L. Rev. 895, 917 (commenting on
proposition that "[w]hen the United States is thkevant sovereign, federal law, including fede@hmon
law, applies because only the United States hegiinhate governmental interest in a particulanés}

17 SeeMarshall v. Marshall, 126 S. Ct. 1735, 1747-48 (20@8)ng Markham v. Cabell, 326 U.S. 490,
494 (1946)) (explaining federal courts must not dkeir jurisdiction to disturb or affect probate
proceedings, but may adjudicate on matters "outdhiese confines and otherwise within federal
jurisdiction").

178 See id.(promulgating probate exception reserves probateilbfand administration of estate to state
courts but does not prevent federal courts fronjutiidating matters outside those confines and atiser
within federal jurisdiction")cf. Markham 326 U.S. at 494. IMarkham the Court stated:

[Wihile a federal court may not exercise its jurisbn to disturb or affect the
possession of property in the custody of a statetco. . it may exercise its jurisdiction
to adjudicate rights in such property where thalfijudgment does not undertake to
interfere with the state court's possession satleet@xtent that the state court is bound
by the judgment to recognize the right to adjudidat the federal court.

Id. (citations omitted)Waterman 215 U.S. at 43-44 (declaring federal courts mar@se jurisdiction "in
favor of creditors, legatees and heirs to estaldlahms . . . . Federal courts [may] give the fetitated,
notwithstanding the statutes of the State undertiakgve to state probate courts exclusive jurisoiicover
all matters concerning the settlement of accoufitexecutors and administrators in the distributifn
estates" (citations omitted)).

179126 S. Ct. at 1751 (Stevens, J., concurring)ickiStevens declared:

To be sure, there are cases that support limitationfederal courts' jurisdiction over
the probate and annulment of wills and the admatisin of decedents' estates. But
careful examination reveals that at least mosheflimitations so recognized stem not
from somesui generisexception, but rather from generally applicablesglictional
rules.

Id. (citations omitted).Congress has afforded the federal district courith Woriginal and exclusive
jurisdiction of all cases under title 11," as wedl all civil proceedings "arising in or relatedtitte 11." 28
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1. The Nature of Section 101(54) Empowers the Godgefine a Disclaimer as a
Transfer Under Section 548(a)

Section 101(54) of the Bankruptcy Code definestéren "transfer" as "each
mode, direct or indirect, absolute or conditionabluntary or involuntary, of
disposing of or parting with [ ] property [ ] of bn interest in property"* Not only
does the language of section 101(54) imply a bevatall-encompassing definition
of "transfer," but Congress has indicated thahdausd be "as broad as possibt&."
Additionally, the Supreme Court iBarnhill reaffirmed the bankruptcy court's

exclusive authority to define the term "transfery bpenly declaring "'what
constitutes a transfer and when it is complet@ matter of federal law . . ." and
"[tIhis is unsurprising since . . . the statuteeltsprovides a definition of

‘transfer.'48?

The all-encompassing nature of section 101(54jitical to theCostasdecision
for two reasons. First, it leaves no room for &itthe relation-back doctrine or
state fraudulent-transfer law to determine wheghdisclaimer constitutes a transfer
of an interest in property in bankruptcy I&%Thus, when taking into consideration
the notion that a debtor possesses a propertyesitdre moment before exercising a
disclaimer, state law cannot prevent the act otldising from triggering the

U.S.C. § 1334 (2006). This mandate allows banksuptiurts—serving as a unit of the district court—to
rule over matters dealing strictly with the langeaj the Code, as well as non-bankruptcy procesdiody
affecting the estate of the debt&ee28 U.S.C. § 151 (2000) (“In each judicial distrithie bankruptcy
judges in regular active service shall constitutend of the district court to be known as the bapkcy
court for that district."); Alec P. OstrowGonstitutionality of Core Jurisdictiqr68 AM. BANKR. L.J. 91, 92
n.7 (1994) ("All districts have adopted a generaleo of reference of bankruptcy cases to the baut&yu
judges. The bankruptcy judges serve as judiciacef$ of a unit of the district court known as the
bankruptcy court."). With regard to a bankruptcyurts equitable jurisdiction, the Supreme Court has
limited it to that of the English Court of Chancextythe time of enactment of the Judiciary Act @84, ch.
20, 8 11, 1 Stat. 73, 78 (codified as amended atyZBC. § 1331 (2000))SeeGrupo Mexicano De
Desarrollo v. Alliance Bond Fund, 527 U.S. 308, 3382 (1999) (noting equitable power of federalrt®u
are flexible but limited to that of Court of Changesirca 1789); Waterman v. Canal-Louisiana Bank &
Trust Co., 215 U.S. 33, 43 (1909) (describing fatleourts' equity jurisdiction as being similar to
jurisdiction of England's High Court of Chancentiate of adoption of Judiciary Act of 1789); J. Maativ
Tucker,Grupo Mexicano and the Death of Substantive Codatitin 8 AM. BANK. INST. L. REV. 427, 445—
50 (2000) (observing Supreme Court's rulingsiupo Mexicandimits bankruptcy court's ability to fashion
equitable remedies to that of English Court of Gleay in 1789, and suggesting bankruptcy court'staioje
powers must be limited to provisions of Code).

18011 U.S.C. § 101(54) (20086).

181 SeeH.R. REP. NO. 95-595, at 314 (1977)eprinted in1978 U.S.C.C.A.N. 5787, 5813 ("A transfer is of
an interest in propertyhe definition of transfer is as broad as possihleemphasis added); Zinmasypra
note 144, at 309 (demonstrating definition of "sfen” in section 101(54) is certainly broad).

182 Barnhill v. Johnson, 503 U.S. 393, 397398 (19@Ripting McKenzie v. Irving Trust Co., 323 U.S.
365, 396-70 (1945)).

183 See supraext accompanying notes 17075 (providing analgsisloctrine of preemptiongee also In
re Russell, 927 F.2d 413, 417-19 (8th Cir. 1991) (imgjdiebtor's election to carry forward net opemgtin
losses pursuant to section 172(b)(3)(C) of thed.Ronstitutes transfer under Bankruptcy Code).
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phrase "transfer . . . of an interest of the delt@roperty" under section 548(&}.
In other words, due to the broad construction efwlord "transfer” in the Code, the
act of disclaiming effectuates a disposition ofgey under bankruptcy law before
the relation-back doctrine or state fraudulentgfanlaw enters the picture.

The second reason why the nature of section 10i¢bdiitical to theCostas
decision is that it unravels the BAP's tax lienlaga. As stated above, the BAP
compared the filing of a petition to the attachmeia tax lien, noting post-petition
disclaimers are invalid because a debtor's inteiesén inheritance becomes
property of the estate upon the filing of a petiti&® This argument lacks merit,
however, beginning with the Supreme Court's degigioBeiger v. IRS®® There,
the Court declared that a debtor's pre-petitioeregt should be determined by
whether the interest would have been property ef liankruptcy estate had the
debtor filed a petition immediately before transfey that interest®” When
applying this doctrine to the BAP's argument, tiimg of a petition becomes
irrelevant so long as the debtor's interest inrdreiitance remains eligible for the
bankruptcy estate during section 548(a)'s reack-padod®®

The Beigerdoctrine also disrupts the BAP's argument—and exliig entire
decision—in that the word "transfer" now becomes thperative term when
interpreting section 548(a). In light Beiger, a bankruptcy court should look to the
date of the transfer as defined by Benkruptcy Cod¢o determine a debtor's pre-
petition property interest; not the date of thdtjmet, or more importantly, the date
that state law deems a disclaimer to be effectie.essence, the presence and
nature of section 101(54) preempt the relation-bdmgtrine and state fraudulent-
transfer law from governing a debtor's interestinlisclaimed inheritance under
section 548(a).

184 See, e.g.In re Kloubec, 247 B.R. 246, 256 (Bankr. N.D. lowa 20@B)lding debtor's disclaimer
functioned as transfer because it channeled irgimedt worth $85,000 from bankruptcy estate to d&btor
children);In re Stevens, 112 B.R. 175, 177 (Bankr. S.D. Tex. 1989yenunciation of a devise constitutes
a transfer under the [B]ankruptcy [Clode. Furthbe transfer occurred on the date of the renumnciati. .
even though the renunciation may have been 'efféctor purposes of state law at the date of d8ath.
(citation omitted);cf. In re Tonyan Constr. Co., 28 B.R. 714, 728-29 (Bankr. .NID1983) (interpreting
"transfer" in section 101(54) as "every methodispdsing of or partying with an interest in prop&rt

185 See supraext accompanying note 98.

186 4096 U.S. 53 (1990).

187 See idat 58-59. The Court stated:

Because the purpose of the avoidance provisionejusection 547 of the Code] is to

preserve the property includable in the bankrugstates—the property available for

distribution to creditors—"property of the debtamtibject to the preferential transfer

provision is best understood as that propertywatld have been part of the estate had
it not been transferred before the commencemettiedhankruptcy proceedings.

Id.
188 Cf. 11 U.S.C. § 541(5)(A) (2006) (declaring an inteiashequest, devise, or inheritance at moment of
filing or acquired within 180 days thereafter beesnproperty of bankruptcy estate).
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IV. PoLIcY CONSIDERATIONS FORSUBJECTINGDISCLAIMERS TOFRAUDULENT
TRANSFERTREATMENT

A. Allowing Disclaimers to Defeat Section 548(a)0dd-rustrate the Purposes of
the Code

Two underlying principles of bankruptcy law includeaximizing creditor
return and initiating a "fresh start" for "honesit unfortunate" debtor$® The
concept of maximizing creditor return stems frore thefficiency of state law to
deal with multiple creditors claiming an interastiie debtor's estat&’ The debtor-
creditor relationship under state law is individs@ét, resulting in one creditor's
ability to drain a debtor's assets to the detrinedndther creditors?* Bankruptcy
law establishes a collective proceeding rootedquitg that attempts to allocate a
debtor's resources to all interested entitiesfairaand orderly mannér?

18 Seelocal Loan v. Hunt, 292 U.S. 234, 244-45 (1934)e Bupreme Court stated:

This purpose of the act has been again and agghasized by the courts as being of
public as well as private interest, in that it give the honest but unfortunate debtor
who surrenders for distribution the property whitthownsat the time of bankruptcy
new opportunity in life and a clear field for thatdre effort, unhampered by the
pressure and discouragement of preexisting debt.

Id.; In re Babb, 346 B.R. 774, 778 n.3 (Bankr. E.D. Tenn. 20Q0Bischarge, which relieves 'honest but
unfortunate' debtors of their debts and allows therfresh start' through this discharge, is obwipas
primary goal in [c]hapter 7."Jn re Stinson, 269 B.R. 172, 176 (Bankr. S.D. Ohio 2001):

A chapter 7 debtor has an affirmative duty to coafgewith the case trustee in the
administration of the bankruptcy estate. This idelia duty to surrender to the trustee
all property of the estate. This duty to coopeistbased upon one of the very simple
goals of any chapter 7 case—to maximize the retarareditors through the orderly
liquidation of the assets.

Id. (citation omitted).

190 Richard V. Butler & Scott M. Gilpatricd Re-Examination of the Purposes and Goals of Raptky, 2
AM. BANK. INST. L. REv. 269, 270 (1994) (citing Elizabeth WarreBankruptcy Policymaking In An
Imperfect World 92 McH. L. Rev. 336, 345 (1986)) (observing state-law isolatidrereditors results in
likelihood that single collection effort will affécollection by other creditorsgeeDouglas E. Deutsch,
Exemption Reform: Examining the Propos&@8sAM. BANKR. INST. L. Rev. 207,210 (1995) (describing
development of early bankruptcy as a way of "[alig the previous system of debt collection in vhhic
secured creditors vied to be the first to seizensolvent debtor's assets, thereby procuring tkeatgst
chance of recovery" and creating "a more practiparoach to collection").

191 seeButler & Scott, supranote 190, at 27@"The usual argument for having a federal bankmuptc
system is that the possibility of the debtor'sufi@lmay make the sate law collection process uratek. . .

192 5eeBeiger v. United States, 496 U.S. 53, 58 (1990} (I of distribution among creditors is a central
policy of the Bankruptcy Code."); Frederick Tunghe Future Claims Representative in Mass Tort
Bankruptcy: A Preliminary Inquiry3 CHAP. L. REV. 43, 48 (2000) ("Equality of distribution among
creditors is a central policy of the Bankruptcyd@2.").
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The concept of "fresh start” involves more of aislogical approach to
bankruptcy proceedingg® It embodies the idea that by returning the horest
unfortunate debtor to solvency through the dischanfi past debts, the debtor
regains confidence and motivation to produce inespc™ It also alleviates the
pressure placed upon society to provide for theatsbwelfare while that person is
incapable of making ends méeet.

Permitting recovery of disclaimed inheritances pegition will preserve the
"fresh start" concept and the function of newly aded section 707, which allows
a bankruptcy judge to implement a "totality of dimstances" approach in
determining whether a debtor's financial circumsésnrepresent abu$&. For
example, inDrye v. United Staté¥ the disclaimed inheritance passed to the
petitioner's daughtér® The daughter then set up a trust with the inheci¢gaand
named her parents and herself as beneficiafieBy classifying pre-petition
disclaimers as fraudulent transfers, courts carvemie debtors from legally
disclaiming the property and later retaining itdincumvention of the bankruptcy
process. Otherwise, the door is left open for alebto receive a head start without
any economic effor?® Furthermore, by reassigning disclaimed inheritanceurts

193 Robert H. HillmanContract Excuse and Bankruptcy Discharg8 SAN. L. REv. 99, 99-100 (1990)
("Bankruptcy . . . liberally discharges individuatsafford them a fresh start based on both huragait and
economic justifications.")

1% See Local Loan292 U.S. at 244-45 (stating discharge relievésodeof burdensome debt and offers
new opportunity to put forth meaningful economidoet); MACLACHLAN, supra note 18, § 100, at 88
(espousing idea that man hampered by creditorsrenftlain unproductive and have less incentive toimej
society).

1% SeeHillman, supranote 193, at 100 (“Even if the debtor is somehovaalt, the fresh-start policy
prevails because society is better off reinteggatimee debtor into its productive ranks than leaviveg
saddled with unconquerable debt."); Adam J. Hirdoheritance and Bankruptcy: The Meaning of the
"Fresh Starf' 45 HASTINGSL.J. 175, 208 (1994) (noting additional theory tectiarge involves removing
"debtor's incentive to rely on inefficient state and renews her incentive to contribute to thesgrational
product").

1% See 11 U.S.C. § 707(b)(3) (2006) (promulgating counials consider whether "the totality of
circumstances . . . of the debtor's financial sitmademonstrates abuse" of chaptersge alsdMariane B.
Culhane & Michaela M. WhiteCatching Can-Pay Debtors: Is the Means Test theyQkiay? 13 Av.
BANKR. INST. L. REV. 665, 668, 686—87 (2005) (explaining debtors whsspmeans test are still subject to
dismissal based on totality of circumstances apprazet forth in section 707(b)(3), which was crdéte
afford judges authority to decide abuse on casealg basis)kf. Jean BraucheA Fresh Start for Personal
Bankruptcy Reform: The Need for Simplification anflingle Portal 55AM. U. L. Rev. 1295,1307(2006)
(discussing totality of circumstances test and psipn that debtors who pass means test may bsill
subject to abuse).

197528 U.S. 49 (1999).

izs See supraext accompanying notes 79, 80.

Id.

20 gee In redarrell, 189 B.R. 374, 377 (Bankr. M.D.N.C. 1995} ifapter 7 is intended to give ‘the truly
needy a fresh start, not to give those who carr@ffo meet the obligations a head start." (quotinge
Grant, 51 B.R. 385, 394 (Bankr. N.D. Ohio 19853p¢ alsall U.S.C. § 541(a)(6) (2006) (promulgating
bankruptcy estate includes "[p]roceeds, produdspoing, rents, or profits of or from property bktestate,
except such as are earnings from services perfobyeah individual debtor after commencement of the
cases"); Hirschsupranote 195, at 210 (describing James A. MacLachldm@ery set forth in legislative
history to Chandler Act of 1938 advocating that extpncies should be included in bankruptcy estate
because they are independent of debtor's econdfoitsg
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can preserve the Code's anti-abuse policy set fordection 707(b)(3), precisely
because debtors will now have a definitive intesegiject to abuse as opposed to
no interest at af%*

Classifying pre-petition disclaimers as frauduleansfers also furthers the goal
of maximizing creditor return. One compelling amgent in support of th€ostas
decisiondeals with the notion that creditors no longer edteredit based on an
expectancy interedt? Technological advancements and a competitive narfken
make creditor-debtor relations impersoffalThus, if creditors were allowed to
reach disclaimed property, "they would actuallyeiee more than that for which
they had bargained® This argument also suggests that creditors aw letter
position to calculate risks and to minimize los&gshedging their claims and
insuring against bad de®f. As such, a debtor who disclaims an inheritanceljar
damages a creditor's overall interest in the mareet interest deriving from a
comprehensive system of protectfGh.

Although it may be true creditors no longer barga@ised on an expectancy, it
does not take away from the fact that creditorg&iarfor their money back. And
while many debtors now receive credit at the cladka mouse, the impersonal
nature of such a transaction works in favor of debtis well. Debtors generally

21 seeCulhane & Whitesupranote 196, at 687 (“The totality test, on the othand, should encompass
debtor actions before or during the case whichughohonestly disclosed, not illegal or necessarily
dishonest, are nonetheless manifestly unreasonaider the debtor's circumstancesctj; Eugene R.
Wedoff, Means Testing in the New 8§ 707(B9 Av. BANKR. L.J. 231, 236 (2005) ("By listing 'bad faith' and
'totality of financial circumstances' disjunctivetie statutory language [of section 707(b)] intBsahat bad
conduct by the debtor in connection with the baptay is a ground for [section] 707(b) relief indepent
of financial circumstances indicating that the delsbuld repay debt.").

22 geeWhite, supranote 2, at 1078-79 (arguing since creditors do aootsider debtor's expectation
through bequest or devise when extending credéditors would receive windfall if able to reach
expectation);see alsoHirsch, supra note 1, at 611-14 (explaining insolvent debtorfisal to accept
inheritance doesn't decrease creditors' opportunityecover because creditors ordinarily do noy i
expectancies when extending credit).

203 geeHirsch, supranote 195, at 188—89 (“[T]he business of lending drasvn impersonal and routine.
Today, consumer credit dossiers dot routinely include information about the debtor'$éntance
prospects. Commercial lenders instead focus oreptessets and income . . . ." (footnote omitteRiyfael
Efrat, The Moral Appeal of Personal Bankrupt@0 WHITTIER L. REv. 141, 159-60 (1998) ("The [creditor
and debtor] infrequently communicate, and when ttieythey mainly use impersonal channels such as a
telephone . . . . [T]he lack of personal bondingchrde most of these types of relationships froretiping
into a knowledge-based credit trust relationship.")

24\White, supranote 2, at 1078.

25 gee id.at 1077-78 (citing Steven L. Harrig, Reply to Theodore Eisenberg's Bankruptcy Law in
Perspective 30 UCLA L. Rev. 327, 362—-63 (1982)) (explainingditors should bear risk of loss with
regard to debtor default since they take calculatgd); cf. Richard A. Posner & Andrew M. Rosenfield,
Impossibility and Related Doctrings Contract Law: An Economic Analysi6 J.LEGAL STuD. 83, 90
(1977) (contending discharge of obligations undentact should be allowed when promisee is "the
superior risk bearer").

28 seeHirsch,supranote 1, at 611 ("[A]n insolvent debtor's refusahtwept a gratuitous transfer does not
reduce his creditors' opportunities for recovetysimply fails to increase them.'§f. Jones v. Atchisonlif
re Atchison), 925 F.2d 209, 211 (7th Cir. 1991) (sising debtor's ability to disclaim inheritance "dasot
unfairly prejudice creditors. Although the doctrioperates to permit a debtor to dodge creditors mulyht
otherwise have access to inherited property, artesttary gift could not be disclaimed if the debtad
used this property as a basis for acquiring credit"
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know more about their financial situation and hayeater control over their
financial affairs than creditors d® Therefore, while creditors may extend credit to
a general group of debtors without relying on apeetancy, debtors may inject
themselves into the credit market based on an éxpeg, or at the very least with
the hope that their family's financial status cob#ll them out in the event of a
default?® It has been acknowledged that if a debtor grarsscarity interest in or
assigns an expectancy interest, the debtor esbeaiiaepts the contingent interest
and losses the right to disclafffi.Once the expectancy materializes into a right
upon a decedent's death, however, the debtorgyatal utilize that right in the
credit market becomes even stronger because thedel®ic cannot change the
will.?* Thus, the vested right functions like an asseinftbe debtor's standpoint,
creating an opportunity for creditors to strip thebtor of its valué** Accordingly,
bringing the interest back into the estate furthieesgoal of distributing the debtor's
assets fairly and maximizing creditor return.

27 Theodore Eisenberdg@ankruptcy Law in Perspectiv@8 UCLA L. Rev. 953, 982-83 (1981) ("In
general, borrowers know more about themselves awnd greater control of their affairs then lenders')l
Hillman, supra note 195, at 126 ("Debtors are in control of thiancial activities and therefore are
arguably in a better position to predict and avieidncial collapse or to insure it."$eeCharlene Sullivan,
Reply: Limiting Access to Bankruptcy Dischare84 Ws. L. REv. 1069, 1071 ("[T]he risk of bankruptcy
for an individual could be largely a function ofrpenal characteristics that creditors are not @asrly
adeft at evaluating.").

28 seeEric A. PosnerContract Law In The Welfare State: A Defense Of Jheonscionability Doctrine,
Usury Laws, And Related Limitations On The FreedarContract 24 J.LEGAL STuD. 283, 314 (1995)
(discussing historic nature of wealthy ancestotpihg heirs in default)cf. MACLACHLAN, supranote 18, §
178, at 179 (arguing wealthy ancestors should taoidsidly by as heir succumbs to insurmountablesjeb

29 geee.g, Cassel v. Kolblf re Kolb), 326 F.3d 1030, 1039—41 (9th Cir. 2003) (deiolg where debtor
fails to list beneficiary interest as contingent loan application, debtor effectively accepts expecy
interest); Pher Partners v. Womble ¢e Womble), 289 B.R. 836, 847 (Bankr. N.D. Tex. 20Q3pting
debtor losses right to disclaim if debtor assignpledges expectancy interest under Texas |IBw).see In
re Seal, 261 F. 112 (E.D.N.Y. 1919) (holding bankmsupmxpectancy interest should not be listed in
bankrupt's estate because testator could changelhat any time).

206t In re Segl261 F. at 112 (excluding expectancy interest beeaight had not vested).

211 Of course there is always the issue that cateiggriz disclaimer as a fraudulent transfer impedethe
testator's intentSeeWhite, supranote 2, at 1083-04. The Code, however, includastarest in a bequest, a
devise, or an inheritance as part of the debtatate under section 541(a)(yeell U.S.C. § 541(a)(5)
(2006); Kreiss v. Mannlif re Kreiss), 58 B.R. 999, 1002 (Bankr. E.D.N.Y. 198&tting out rule in section
541(a)(5)). This should imply that Congress dogscoasider the testator's intent as a critical eomén the
bankruptcy proces€f. Scott T. Jarbodnterpreting A Testator's Intent from The Languagéder Will: A
Descriptive Linguistics Approact80 WASH. U. L.Q. 1365, 1365-1366 n.3 ("[T]he legislature altére
common law's deference to a testator's intent sSrwigalth distribution for policy reasons.Hurthermore,
the debtor has the opportunity to protect inheritehs using Code or state exemptid®eell U.S.C. § 522
(2006);In re Mitchell, 103 B.R. 819, 821 (Bankr. W.D. Tex. 19§determining value of diamond ring for
purposes of $30,000 cap on exempt personal progentyuant to section 42.001(a) of Texas Property
Code).
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B. The Right to Disclaim Should Be Treated as acGdrPower of Appointment

The right to disclaim has often been compared bersgficiary's general power
of appointment*? A beneficiary's general power of appointment idelsi the
authority to designate either the beneficiary arther as the recipient of a property
interest passing by bequest or deviddJnder common law, creditors can reach a
general power of appointment that has been exertié€ertain states, however,
allow creditors to reach an unexercised generalepaf appointmeAt® or when
the debtor's property is insufficient to satisfg taims of creditor§'°®

The theory behind analogizing a disclaimer to aeganpower of appointment
is that in both situations, debtors have an intdreproperty they can either accept
for themselves or transfer to someone &lé&herefore, debtors essentially control
the ultimate disposition of their interest in battuations—a power that can be used
to effectuate a transfer in spite of creditdfsProfessor Adam J. Hirsch disagrees
with this comparison, arguing unlike a general powfeappointment, a disclaimant

%2 geee.g, Kalt v. Youngworth In re Kalt), 108 P.2d 401, 403 (Cal. 1940) ("If he chao&erenounce,
he determines by that action that the title wikgan to some other heir or legatee. This powessentially
analogous to a general power of appointment undeitl.d); Parker, supranote 48, at 40-43 (advocating
right to disclaim is analogous to general poweapbointment because like general power of appoimtme
beneficiary's disclaimer transfers property to ciemol of people)But seeHirsch,supranote 1, at 608—-09
(declaring disclaimers should not be compared tweg# power of appointment because disclaimers are
quasi-conveyances and more limited).

3 g5eee.g, Ohio Nat'l Bank of Columbus v. Shawan (e Howald), 29 N.E.2d 575, 580 (Ohio Ct. App.
1940) (adopting view that power of appointmentasvpr of disposition that can be given to doneeubho
testamentary device); William J. Lindsay, Jfhe Nebraska Uniform Trust Code from The Trenches:
Practitioner's Guide to Understanding Nebraska'sWéniform TrustCode 37 GREIGHTONL. REV. 93, 104
(2003) ("A power of appointment is the authoritydesignate the recipients of beneficial interestali or
part of the trust property. A power of appointmingither general or non-general and is eitherguibs or
not presently exercisable.").

2% SeeHirsch, supranote 1, at 609 (“At common law, creditors may lexyainst the corpus of an
exercised power but not against property subjeahtanexercised power."§ee alsdJnited States v. Fields,
255 U.S. 257, 262 (1921) (acknowledging in genénat exercised power of appointment is subject to
claims of creditors); State Street Trust Co. v.skls 19 N.E.2d 25, 27-28 (Mass. 1939) (explaining
voluntarily executed power of appointment functiassasset of executor and subject to creditors).

25 SeeN.Y. EST. POWERS& TRUSTSLAW § 10-7.2 (McKinney 2002)f. Marie Rolling-TarboxPowers
of Appointment Under the Bankruptcy Code: A Focus@neral Testimony Powerg2 IowA L. Rev.
1041, 1046-1047 n.40 (1987) ("In an attempt to arek the inequities of the common law approach to
creditors' access to powers, a number of states &dopted statutes providing for when creditors neagh
property subject to powers of appointment.").

2% See,e.g, CAL. PROB. CODE § 600 (Deering 2004); MH. COMP. LAWS SERV. § 556.123(2)
(LexisNexis 2001); Ws. STAT. ANN. § 702.17 (West 2001)see alSORESTATEMENT (SECOND) OF
PROPERTY, DONATIVE TRANSFERSS 13.2 (1986).

27 See Kalt 108 P.2d at 403 (stating debtor with right toctdisn or general power of appointment can
ultimately end up with property); Hirsclsupra note 1, at 606 (noting disclaimer can be analogized
general power of appointment based on propertyasteheory).

218 5ee Kalt 108 P.2d at 403 ("If [debtor] chooses to renouheedetermines by that action that the title
will pass on to some other heir or legatee. Thigrois essentially analogous to a general power of
appointment under a will."); Parkesupranote 48, at 40-41 (adopting Justice Traynor's viealt that a
disclaimer should be treated like a general poeppointment under fraudulent transfer law).
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cannot freely determine the transferee of the ptgp€ The Supreme Court,
however, chose to view Professor Hirsch's anaipsis different ligh?° As noted
above, the Court ibrye observed that a disclaimer provides the disclaimeétit
the right to determine the ultimate dispositiontted property—either to herself or
to a close family membéf* This power, the Court reasoned, serves as a nufans
channeling the property to a third party, partidyldbecause the testator's death
makes it impossible to restore the status Gtio.

One critical point in comparing the right to disolato the general power of
appointment is that the debtor in both situatioas & profound sense of leverage.
By having the right to accept the property, thetdels not forced to transfer it,
thereby setting up the opportunity for the debtonégotiate with the transferee for
a way to reach the property after bankrugtéMoreover, as advocated by Stephen
Parker, if a disclaimed inheritance passes to tkselaimant's children, the
disclaimed property essentially functions like aset?®* Therefore, if creditors can
reach a property interest transferred through @m@gmpower of appointment, they
should also be allowed to defeat the relation-b@métrine and reach a disclaimed
property interest.

CONCLUSION

The BAP inCostasheld that the Debtor's disclaimer does not cortstitu
fraudulent transfer pursuant to section 548(a) h&f Code, reasoning Arizona's
relation-back doctrine erased any transferableédstehe Debtor had in her father's
Trust. The BAP also distinguished the Supreme Godecision irDrye v. United
States stating the Bankruptcy Code lacks strong congraas mandates and is
often deferential to state law.

The Costasdecision exemplifies a situation in which state liawpedes on the
authority of the Code. First, the BAP failed tonswmler the fact that within the
confines of section 548(a)'s reach-back period,0kBbtor possessed the essential

219 seeHirsch, supranote 1, at 608 (“[T]he equation of a disclaimerhwtite exercise of a general power
for appointment is also inapt. The holder of theven like the assignor of a devise, is channelirggdorpus
to his preferred recipients.").

220 5eeDrye v. United States, 528 U.S. 49, 61 (1999)rgito Adam HirschThe Problem of the Insolvent
Heir, 74 @RNELL L. REV. 587, 602-03 (1989) in declaring disclaimants eserdominion over property
by transferring to close family members, therebystituting valuable right to transfer).

221 5ee supraext accompanyingotes 89-93.

22g50e d.

223 5eeNote, Renunciation of a Devise in Fraud of Creditors aGraudulent Transfer27 VA. L. REv.
936, 941 (1941) (advocating classification of distlers as fraudulent transfers because of impedityiof
proving collusion but likelihood of collusion betem disclaimant and relatives); Note@enunciation of
Testamentary Gift to Defeat Claims of Devisee'sdifoes, 43 YALE L.J. 1030, 1030-32 (1934) (viewing
relation-back doctrine as conceptual which couddileo inequitable results). The assumption of etdiu is
a logical one given the idea that a person renognen unencumbered devise would otherwise acchptlit
it not been for the claims of creditors.

224 seeParker,supranote 48, at 43-44 & n.104 (advocating since maatestimpose statutory obligation
to support children, insolvent disclaimant benefiten property passing to children).
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rights from Hohfeld's bundle to give her a quatifiaterest in both the right to the
inheritance and the right to disclaim. As sucle Bankruptcy Code should be
given full authority to administer those intereatsl include them as "an interest of
the debtor in property" subject to fraudulent tfansreatment.

The BAP's decision also failed to consider fullye thelationship between
various provisions of the Code. For example, ascated by Congress, section
541(a) establishes an all-encompassing bankruptieee Section 548(a) operates
as a way to pull a debtor's property interest thtt estate. As a result, the phrase
"an interest of the debtor in property" in sect®t8(a) should translate back to the
broad meaning of "property"” in section 541(a), lowg the Bankruptcy Code with
the mandate needed to include an interest in aritlahce and a right to disclaim as
property subject to fraudulent transfer treatment.

Moreover, when applying the doctrineepressio unito the Code, it becomes
exceedingly clear that section 548(a) is an inddpetlaw of bankruptcy and
should not be subject to probate law's relatiorkbdactrine or state fraudulent-
transfer law. For example, the Code affords tlhistére a variety of independent
powers to pull a debtor's property into the estate. particular, section 544(b)
allows the trustee under certain circumstancesitseye a fraudulent transfer action
under state law. Section 548(a), on the other hawattes no reference to state law.
Additionally, section 546(b)(2) of the Code proltgba trustee acting under section
544(b) to recover a secured interest shielded byUBC's relation-back doctrine
regarding perfection of PMSI's. The Code, howedegs not expressly subject
section 548(a) to any relation-back doctrines. sTha light of the doctrine of
expressio unisexposing a trustee to the relation-back doctainé state fraudulent-
transfer law under 548(a) defeats Congress's intendf (1) providing bankruptcy
with a federal fraudulent-transfer provision, a) [jmiting the presence of state
relation-back doctrines in bankruptcy.

Next, this Comment concludes that the doctrine mfemption effectively
prevents the relation-back doctrine and state freund-transfer law from operating
under section 548(a). Section 101(54) of the Gexdablishes a broad definition of
"transfer," leaving no room for the relation-backcttine or state fraudulent-
transfer law to dictate whether the act of disclagrconstitutes a "transfer . . . of an
interest of the debtor in property.” Furthermoiee Supreme Court's decision in
Beiger v. IRSadvocates the proposition that a debtor's propetgrest within one
of the Code's reach-back provisions should be chétexd at the moment before that
interest is transferred. Consequently, since theéeChas the authority to include the
act of disclaiming within the broad definition dfrénsfer,” the effective date for
determining a debtor's interest in an inheritannd a right to disclaim is the
moment before the act of disclaiming; not the dsHt¢éhe petition or the date that
state law deems the disclaimer to be effective.

Finally, though it seems rather unfair a debtor rf@feit an inheritance with
considerable value sentimental or otherwise, pithg disclaimers under section
548(a) diverts the opportunity for collusion angbgarts bankruptcy's fundamental
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purpose of economically motivating debtors. lbadsnpowers a judge to consider a
debtor's interest in an inheritance when assessuhgptor's financial circumstances
under section 707's totality of circumstances iovi. Moreover, prohibiting
disclaimers furthers bankruptcy's policy of maximig creditor return. Bringing
disclaimed property into the estate supports fsiritution to creditors because the
vested right to an inheritance functions like aseasapable of being abused or
stripped.

In conclusion, bankruptcy courts should subjectiscldimed inheritance to
fraudulent transfer treatment under section 548(a).
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