LOST IN TRANSFORMATION: THE DISAPPEARANCE OF LABOR
POLICIESIN APPLYING SECTION 1113 OF THE BANKRUPTCY CODE

BABETTE A. CECCOTTI
INTRODUCTION

A resurgence in corporate bankruptcies targetibhgrliaosts, pension funding
and retiree health benefits obligations recallseariier time when companies saw
bankruptcy as a potent instrument in labor-managémaations. In the early
1980's, the strategic use of bankruptcy in sevagdd profile labor disputes, fueled
by the Supreme Court's 1984 decisiofNIcRB v. Bildisco & Bildiscg unleashed a
storm of protest that companies were abusing thekrbatcy process to target
collective bargaining agreemefitsSoon after theBildisco decision, Congress
enacted section 1113 of the Bankruptcy Cddeimpose restrictions on the ability
of a company in bankruptcy to reject a labor agesethTwo years later, LTV

" Babette Ceccotti is a partner at Cohen, Weiss %imibn LLP and has represented labor unions in
bankruptcy cases in the airline, steel, auto supply other industries. The author gratefully ackeodges
the valuable assistance of Jacqlyn R. Rovine iptkparation of this article.

1465 U.S. 513 (1984).

2 A number of widely publicized cases brought attento the issue. In 1983, Continental Airlinegdila
chapter 11 petition, immediately laid-off its emye@s, and resumed operations with a reduced waskfatr
half of their regular pay. Wilson Foods also fie¢hapter 11 petition in 1983 and unilaterally lstelswage
rates under its collective bargaining agreeme®éz In reWilson Foods Corp., 31 B.R. 269 (Bankr. OKkl.
1983); Laurel SorensoGhapter 11 Filing By Wilson Foods Roils Workers/ds, Tests LawVALL ST. J.,
May 23, 1983, at 37 (leading union to file "chargésnfair labor practice [for] misuse of the bangiy
law with the National Labor Relations Board"). Emst Air Lines openly threatened its workers with
bankruptcy to gain leverage in collective bargainiregotiationsSeeKatherine Van Wezel Stonéabor
Relations on the Airlines: The Railway Labor Acthie Era of Deregulatiord2 STAN. L. REv. 1485, 1491—
92 (1990) (indicating mid-1980s airline manageméarged the threat of bankruptcy, merger or sale in
negotiations to procure concessions"); Agis SalpukaWrenching Week at AirlindN.Y. TIMES, Oct. 8,
1983, at 1.37 (reporting that "leaders of the pilight attendant and machinist unions . . . ckeattat Frank
A. Lorenzo, the airline chairman, was using banteypaws to repudiate union contracts and break the
power of the union"). Congressional hearings weskl in which labor organizations reported growing
instances of these tactics, including testimonytiy president of the Teamsters union that numerous
companies were "taking total advantage ofBfldisco decision."SeeRosalind Rosenber@ankruptcy and
the Collective Bargaining Agreement—A Brief Lessothé Use of the Constitutional System of Checlis an
Balances 58 Av BANKR. L. J. 293,306, 316 (1984) (describing two subcommittees ofis¢oof Education
and Labor Committee holding "a joint hearing onshbject of the growing use of federal bankruptsy s
a 'new collective bargaining weapon™).

% References to the Bankruptcy Code are to 11 U&ST01-1532 (2006).

4 Seell U.S.C. § 1113 (2006). Under section 1113, &cive bargaining agreement remains in effect
upon a bankruptcy filing and a debtor may not deitaly alter any term of a labor agreement without
meeting the requirements of the stat@®eell U.S.C. § 1113(f)see alsdShugrue v. Air Line Pilots Ass’n,
Int'l (In re lonosphere Clubs, Inc.), 922 F.2d 984, 992 (2d £390) (holding "that 8 1113(f) precludes
application of the automatic stay to disputes imwg a collective bargaining agreement only when it
application allows a debtor unilaterally to terntmeor alter any provision of a collective bargagin
agreement"); United Steelworkers of Am. v. Unimer|€ (n re Unimet Corp.), 842 F.2d 879, 884 (6th Cir.
1988) ("[P]rohibiting modification ofiny provisionof the collective bargaining agreement withoubpri
court approval.”). Before seeking court-approveéation of a labor agreement, a debtor must engage
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Corporation, then the second largest domestic st@elpany, filed a chapter 11
bankruptcy case and immediately announced thatag weasing the payment of
retiree health benefits covering some 70,000 etiteCongress acted again, this
time to forestall the elimination of retiree healfife insurance and disability
benefits upon a bankruptcy filing through legisiatihat ultimately became section
1114 of the Bankruptcy Code.

By adding these provisions to the Bankruptcy Codengress intended to
restrict the use of bankruptcy to alter obligatitimast implicate two vital interests—
national labor policy and retiree insurance obla. The statutes incorporate
features designed to protect these interestdiamiidthe circumstances under which
a debtor may alter its obligations under a laboreagent or retiree health
program’ Sections 1113 and 1114 represent deliberate poliojces by Congress
to restrain a debtor's discretion under federalkhgtcy policy by prescribing
special treatment for collective bargaining agrestsieand retiree insurance
obligations not applicable to executory contracémegally or to other types of
monetary obligation®.Balancing these non-bankruptcy interests agaiederfl

collective bargaining over proposals that meet gibed standardsSeell U.S.C. § 1113(b)see also
Century Brass Prods., Inc. v. Int'l Unidn ¢e Century Brass Prods. Inc.), 795 F.2d 265, 272 (2d10©86)
(discussing reversal @ildiscoby section 1113 which created of "an expeditethfof collective bargaining
with several safeguards").

® See In reChateaugay Corp., 64 B.R. 990, 992-93 (S.D.N.Y6) 9@escribing events surrounding LTV's
bankruptcy filing); Susan J. Stabil®rotecting Retiree Medical Benefits in Bankruptdyne Scope of
Section 1114 of the Bankruptcy Cpodd CARDOZO L. REV. 1911, 1912 (1993) (indicating "heated public
response” to LTV's actions and "a union strikeeaesal LTV steel mills"). LTV contended that theahh
benefits obligations were pre-petition claims basedthe pre-bankruptcy service of former employees.
Chateaugay 64 B.R. at 993 ("LTV concluded that the Retiréxetd pre-petition unsecured claims which
could not be paid absent court order or under éircoed plan of reorganization.").

11 U.S.C. § 1114 (2006). Temporary legislation wassed in 1986 to halt the suspension of retiree
medical, life and disability coverage in pendinghkauptcy casesSeelLTV Steel Co. v. United Mine
Workers of Am. [n re Chateaugay), 922 F.2d 86, 88 (2d Cir. 1990) ("Cesgrenacted temporary
legislation requiring restoration of the benefisnd giving retiree benefit payments the status of
administrative expenses, thereby permitting thenpaits during the reorganization.'9ge alsoDaniel
Keating, Good Intentions, Bad Economics: Retiree Insuraneaefits in BankruptGgy43 VAND. L. REV.
161, 174 (1990) (noting temporary stopgap legistagproviding that debtor filing for chapter 11 must
continue retirees benefits payments). In 1988, @Gesgpassed the Retiree Benefits Bankruptcy Piotect
Act of 1988, Pub. L. No. 100-334, 102 Stat 610 @)98vhich added section 1114 to the Bankruptcy Code
SeeStabile, supranote 5, at 1926-27. Section 1114 requires the moation of retiree benefits upon a
bankruptcy filing and prohibits the modification i@ftiree benefits except as permitted under thetst&see
11 U.S.C. § 1114(e). The procedures and standand=riging modification of retiree benefits are samito
those under section 1118ee In reTower Automotive, Inc., 241 F.R.D. 162, 166—68)8l.Y. 2006);In re
Farmland Industries, Inc., 294 B.R. 903, 915-1&n@aw.D. Mo. 2003)jn re lonosphere Clubs, Inc., 134
B.R. 515 (Bankr. S.D.N.Y. 1991) ("When Congresscéeh 8§ 1114, it used the same procedures and
standards as existed for modification or rejectibnollective bargaining agreements under § 1113.")

” See, e.g.Peters v. Pikes Peak Musicians Ass'n, 462 F.3d {28 Cir. 2006) (noting section 1113
prohibits debtors from unilaterally changing "terarsd conditions of a collective bargaining agreeff)en
Teamsters Indus. Sec. Fund v. World Sales, Inag(World Sales, Inc.), 183 B.R. 872, 878 (9th Cir. 3p9
("Section 1113 was enacted to protect employeemglthe interim between the filing of the bankryptc
petition and court-supervised modification or uliie rejection of the [collective bargaining agreeth®.

8 See Tower Automotiv@41 F.R.D. at 167 (stating that "§ 1114 . . .vjites retirees with rights not
afforded general unsecured creditors"); Donald Rurokkin, Value and Rationality in Bankruptcy
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bankruptcy policy, Congress determined that lalgre@ments and retiree health
insurance should be afforded special protectiorntwiitttstanding the prerogatives
otherwise available to a debtor in a chapter 1khgoicy’

How, then, to explain the wave of bankruptcy catmgeting significant
reductions in labor costs, pension funding, andeethealth obligations that has
surged through the airline industry, the steel stidy auto supply and other heavily
unionized industries in recent yedfS?Restructuring professionals have
denominated these cases "labor transformation" roaidies™’ They have in
common the strategic use of bankruptcy to bringuabooad changes to a business,
largely through substantial cost-cutting, to adgregnditions that are ascribed to
fundamental industry change. In these cases, #igod believes that the
bankruptcy process will allow it to achieve longrtesolutions through the tools
available under the Bankruptcy Code, including ttegection of collective
bargaining agreements, the reduction or eliminatioretiree health obligations and
transactions to downsize the business to "core'radipas or facilitate other
operational changes to lower labor cd$ts these cases, debtors have been able to

Decisionmaking33 WM. & MARY L. Rev. 333, 362—-63 (1992) (stating section 1113 "emlmd@mative
constraints to promote certain strongly held valassociated with the integrity of collective bargag
agreements").

® SeePBGC v. LTV Corp., 496 U.S. 633, 646-47 (1990) (¢Mdng what competing values will or will
not be sacrificed to the achievement of a particolgective is the very essence of legislative ckoi. . .")
(quotingRodriguez v. United State$80 U.S. 522, 525-26 (1987)).

12 Among the bankruptcy cases in which companiescipétly targeted labor, pension and retiree health
costs areln re UAL Corp, No. 02-48191 (Bankr. N.D. Ill.) (United Airlinegyc.); In re USAirways, Inc.
No. 02-83984 (Bankr. E.D. Va.) ("USAirways I'h re USAirways, Inc.No. 04-13819 (Bankr. E.D. Va.)
("USAirways 11"); In re Delta Air Lines, Inc. No. 05-17923 (Bankr. S.D.N.Y.)n re Northwest Airlines
Corp,, No. 05-17930 (ALG) (Bankr. S.D.N.Y.)n re Mesaba AviationNo. 05-39258; (Bankr. D. Minn.)n
re ATA Holding Corp. No. 04-19866; (Bankr. S.D. IndIp re Kaiser Aluminum Corp.456 F.3d 328 (3d
Cir. 2006);In re Bethlehem SteeNo. 01-15288 (Bankr. S.D.N.Y.)n re Tower Automotive, IncNo. 05-
10578 (Bankr. S.D.N.Y.)in re Delphi Corporation,No. 05-44481 (Bankr. S.D.N.Y.)n re Dana Corp,
No. 06-10354 (Bankr. S.D.N.Y .pee, e.g.U.S. Gov't Accountability Officedcmployee-Sponsored Benefits:
Many Factors Affect the Treatment of Pension andltieBenefits in Chapter 11 Bankruptd3AO 07—
1101 (2007) (identifying companies that rejectdablaagreements and/or terminated pension or nosigen
benefits obligations in bankruptcy).

" See, e.gDisclosure Statement with Respect to Joint PlaRexfrganization of Delphi Corp. and Certain
Affiliates, Debtors and Debtors-in-Possession aD$41,In re Delphi Corp., No. 05-44481(RDD) (Bankr.
S.D.N.Y. Sept. 6, 2006) [hereinafter, Delphi Distlee Statement] (describing Delphi's "labor
transformation” plan to address its "legacy labosts as part of its restructuring” throughter alia,
motions under section 1113 and section 1114).

125ee, e.gDelphiDisclosure Statement at DS 30, 34—35 (describinighie decision to seek relief under
chapter 11 to addressiter alia, "U.S. legacy liabilities" and its bankruptcy tsdormation plan, including
"labor transformation")see alsoDeclaration of Douglas M. Steenland, at fI®,re Northwest Airlines
Corporation, No. 05-17930 (Bankr. S.D.N.Y. Sept. 2d05) (describing airline's intent to "use thkitsay
provisions of chapter 11" to "realize three majaalg essential to the transformation of Northwest,"
including achieving a "competitive labor cost sture"); id. at 1 10, 12-13 (identifying "labor cost
disadvantagewis-a-vis the [low cost carriers]'as "one of the fundamergatses of its difficulties");
Informational Brief in Support of First Day Motiond re Delta Air Lines, Inc., No. 05-17923 (Bankr.
S.D.N.Y. Sept. 14, 2005) (describing its "Transfation Plan" initiatives and plans to use bankrugtzy
obtaining additional cost savings, including pensfanding, labor cost and retiree health cost gg)in
Supplemental Brief in Support of First Day Motiori®9a11,In re USAirways, Inc., No. 04-13819 (Bankr.
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extract substantial labor and benefit costs ciitseethrough, or under the threat of,
court-ordered relief under sections 1113 and fi1Mlany have involved the
termination of defined benefit pension plans ad.iel

But the proliferation of bankruptcy cases takingnaat costs attributed to
collective bargaining agreements and pension aticteehealth obligations is not
easily squared with the special status accordeat labreements and retiree health
obligations by the addition of sections 1113 and4lio the Bankruptcy Code.
Section 1113, in particular, was enacted to prevemmnpanies from using
bankruptcy as a strategic tool in its dealings viéthor™ A principal purpose of
both statutes is to protect employees and retifitees bearing a disproportionate
burden of their employer's bankrupt®yYet the premise of the transformation
bankruptcy is that bankruptcy law will enable resturing changes that will be

E.D. Va. Sept. 12, 2004) (describing Transformaften to be achieved in US Airways I, includingin
pay and benefits, "whether by consent or througlicial resolution"); Informational Brief of Unitedir
Lines, Inc. at 2-3n re UAL Corporation, No. 02-48191 (Bankr. N.D. lll. D&, 2002) (describing United's
intention to use bankruptcy to transform its bussnand asserting that "the only conceivable wayfuted
to reorganize will be to reduce its labor and ottasts dramatically").

3 See, e.gAssociation of Flight Attendants-CWA v. P.B.G.Co.\Civ A 05-1036ESH, 2006 WL 89829,
at *2 (D.D.C. Jan. 13, 2006) (describing United Aines' section 1113 and pension plan termination
proceedings)in re Nw. Airlines Corp., 346 B.R. 307, 332 (Bankr. S\DY. 2006) (approving rejection of
debtor's section 1113 motion against one unionraotohg section 1114 proceedings against retireels an
settlements reached with other unioris)re Delta Air Lines, 359 B.R. 468, 473 (Bankr. S.D.N2006)
(delineating labor costs saved by section 1113qadings at Delta's Comair subsidiargge alsoDelphi
Disclosure Statement at DS-49-55 (describing la®mtlements, including attrition programs, modified
wage, benefit and worksite agreements, eliminatibretiree health obligations and pension planZege
First Amended Disclosure Statement With RespecFitest Amended Joint Plan of Reorganization of
Debtors and Debtors in Possession at 29-+432e Dana Corp., No. 06-10354(BRL) at 30-32 (Bankr.
S.D.N.Y. Oct. 18, 2007) (describing "targeted" labslated savings and estimating annual savin§220-
245 million per year); Second Amended Disclosumedhentvith Respect to Joint Plan of Reorganization
of USAirways, Inc. at 63-65ln re USAirways, Inc., No. 04-13819 (Bankr. E.D. Va. Aug. 2005)
(describing labor cost savings of over $1 billi@r pear achieved during USAirways II).

4 See Kaiser Aluminum Carpd56 F.3d at 332 (describing Kaiser's proceedingsrminate six pension
plans in bankruptcy)see alsoln re UAL Corporation, 428 F.3d 677, 684 (7th Cir. 20@&pproving
settlement between debtor and Pension Benefit @tyaf2orporation involving termination of four peosi
plans);In re Aloha Airgroup, Inc., No. 04-3063, 2005 WL 3487724*2 (Bankr. D. Hawaii Dec. 13, 2005)
(describing Aloha's proceedings to terminate famgion plans)in re US Airways, Inc., 296 B.R. 734, 745
(Bankr. E.D. Va. 2003) (approving termination obtt®'s pension plan).

15 SeeAdventure Res., Inc. v. Holland, 137 F.3d 786,38 (4th Cir. 1998) (Congress acted to halt use
of "bankruptcy law as an offensive weapon in latetations") (quotindn re Roth American, Inc., 975 F.2d
949, 956 (3d Cir. 1992)kee alsdCentury Brass Prods., Inc. v. Int'l Unidn ¢e Century Brass Prods. Inc.),
795 F.2d 265, 272 (2d Cir. 1986) (noting that seimposed "several safeguards" on a debtor seeking
rejection "to insure that employers did not use giall as medicine to rid themselves of corporate
indigestion");In re Maxwell Newspapers, Inc., 981 F.2d 85, 89-90 (2d ©92) (describing section 1113
requirements which prevent debtor "from using baptay as a judicial hammer to break the union").

15 SeeWheeling-Pittsburgh Steel Corp. v. United Steelvesskof Am., 791 F.2d 1074, 1091 (3d Cir.
1986) (citing Congressional intent in enacting isectl113 that employees "not bear either the entire
financial burden of making the reorganization worla disproportionate share of that burdesge alsdn
re Tower Automotive, Inc., 241 F.R.D. 162, 166 (S.DXN2006) (describing Congress's intent in enacting
section 1114 to "'ensure that the debtors did eek $o effect reorganization 'on the backs ofeest for the
benefit of other parties in interest™ (quotihy re lonosphere Clubs, Inc., 134 B.R. 515, 523 (Bankr.
S.D.N.Y. 1991)).
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brought about in large part by cuts in collectivbbrgained labor, pension and
retiree health obligations.

As a cost-cutting strategy, labor-targeted banlkieptappear to have achieved
their goals, despite the enactment of sections BEhii3section 1114. As a result,
labor groups have had to absorb cumulative lossdhese cases: elimination of
jobs, cuts in wages and benefits, termination eeZing of pension plans and
reductions in, or elimination of, retiree healtmbéts!® The long-term effects of
these changes on individual workers and their fesjiland in turn, on the
companies, have yet to fully unfold. At airlinekat have emerged from
bankruptcy, labor groups have already signaledr thisicontent over long-term
concessionary contracts negotiated in section hté8eedings conducted in those
bankruptcies?

The heavy focus on labor and benefit cost cuts hia ttransformation”
bankruptcies offers strong proof that the substariibor policies incorporated into
the Bankruptcy Code through section 1113 are netaijmg as Congress intended.
Despite the legislative choice made by Congressdtrain bankruptcy prerogatives
where labor agreements are concerned, debtorsheerefree to use section 1113
and section 1114 to take broad aim at collectiveydiaing agreements, pension
plans and retiree benefits.

In some ways this development was foreshadowednbgaaly split between
two influential courts regarding key provisions tife statutory standard for
rejection under section 11¥3But the recent transformation cases have highdifht
the extent to which bankruptcy policy, rather thiaor policy, prominently
influences the application of section 113 these cases, seeking relief from labor
and benefit costs becomes closely identified witle tprincipal aim of the
restructuring cagéand sections 1113 and 1114 become special-pupposisions
brought to bear on these obligations rather tharih@y were intended) instruments
of restraint.

This article reviews the background of section 11k8 early split between the
Second Circuit and Third Circuit Courts of Appeaisinterpreting the rejection

7 See supraotes 11, 12.

18 SeeAss'n of Flight Attendants-CWA v. Mesaba Aviatiomcl, 350 B.R. 435, 443 (D. Minn. 2006)
(describing "draconian” effects of airline bankiips on labor unions and employees)e also supraotes
13, 14.

° Corey DadeAfter Delta's Recovery, New Turbulence StigLL ST. J., Oct. 4, 2007; Liz FedoRjlots
to NWA Chair: Shows Us More MonéyINNEAPOLIS STAR TRIB., September 7, 200@nited Workers Join
For Fight, CHI. TRIB., March 28, 2007; James Millddnion Chief Wants United to Start TallGH1. TRIB.,
May 31, 2007 (reporting post-bankruptcy disputeBl@thwest Airlines and United Air Lines arising fno
contracts negotiated during the airlines' bankyptses).

2 geeinfra pp. 427-430.

2L SeeSheet Metal Workers' Intl Ass'n v. Mile Hi Metal Sykic. (n re Mile Hi Metal Sys., Inc.), 899
F.2d 887, 894 (10th Cir. 1990) (Seymour, J. coneg)r(noting majority ignored strong labor policyi); re
Delta Air Lines, Inc., 359 B.R. 468, 475 (BankrDS\N.Y. 2006) (holding section 1113 is not labor lbut
is bankruptcy law)cf. In re Horsehead Indus., 300 B.R. 573, 585 (Bankr. S¥.12003) (emphasizing
ultimate goal of section 1113 should be reorgaminadf debtor).

2 seesupranotes 11, 12.
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standard, and the application of section 1113 ¢emecases. The article concludes
with the proposition that the erosion of labor pi@s in the application of section

1113 has made bankruptcy, once again the "newatdle bargaining weapon®"

I. THE CODIFICATION OF LABOR POLICIES IN SECTION1113

Enacted in 1984 as part of the Bankruptcy Amendmantl Federal Judgeships
Act,?* section 1113 was intended to overturn the Supi@met's decision iNLRB
v. Bildiscd® with respect to the treatment of collective bamigaj agreements in
bankruptcy?® In Bildisco, the Court confirmed that collective bargaining
agreements could be rejected under bankruptcy?law.addition, the Supreme
Court settled a dispute among the lower courtsroigg the standard to be applied
to rejection of collective bargaining agreeméefitShe decision also addressed the
consequences of unilateral modification by a dehtorthe absence of court-
approved rejectiof’

In its ruling, the Supreme Court accepted lowertaulings that a "somewhat
stricter standard" should apply to rejection ofdalagreements in light of "the
special nature of a collective-bargaining contractg the consequent 'law of the

2 \Wheeling-Pittsburgh Steel Corp. v. United Steekeos of Am., 791 F.2d 1074, 1081 (3d Cir. 1986).

% The Bankruptcy Amendments and Federal Judgeship®fA1984, Pub. L. No. 98-353, 98 Stat. 333
(1984).

%5465 U.S. 513 (1984).

% FB| Distribution Corp. v. Official Comm. of Unsemd Creditors I re FBI Distribution Corp.), 330
F.3d 36, 44 (1st Cir. 2003) ("Congress amendedCbée by adding 11 U.S.C. § 1113, which provides
special treatment for collective bargaining agress&); seeAdventure Res., Inc. v. Holland, 137 F.3d 786,
797-98 (4th Cir. 1998) (emphasizing Congress edaseetion 1113 to prevent employers from using
bankruptcy filings to modify or reject collectivatyaining agreementsarpenters Health & Welfare Trust
Funds v. Robertsonir( re Rufener Constr.), 53 F.3d 1064, 1066 (9th Cir.5)9&oting section 1113
"imposes several procedural requirements thateessand debtors must follow in order to rejectliective
bargaining agreement'$ge alsoShugrue v. Air Line Pilots Association, Inth(re lonosphere Clubs, Inc.),
922 F.2d 984, 990 (2d Cir. 1990); United Steelwwskaf Am. v. Unimet Corp.l§ re Unimet Corp.), 842
F.2d 879, 882 (6th Cir. 1988)heeling-Pittsburgh791 F.2d at 1078n re Carey Transp., Inc., 50 B.R.
203, 206 (Bankr. S.D.N.Y. 1985).

*’Bildisca, 465 U.S. at 521-23.

% gee, e.g.n re Brada-Miller Freight System, Inc., 702 F.2d 8909 §1th Cir. 1983) (“We find . . .
balancing of the equities test provides a moresfgatiory accommodation of the conflicting interesdtstake
in a rejection proceeding."); Shopmen's Local Urliim 455 v. Kevin Steel Prod., Inc., 519 F.2d 6887
(2d Cir. 1975) (finding rejection standard shoutit he based solely on debtor's financial statusshatild
consider balance of equitie§ee generall8hd. of Ry., Airline and S.S. Clerks v. REA Exprebg., 523
F.2d 164, 172 (2d Cir. 1975) ("[I]n view of the imeIs effects which rejection has on the carriaripleyees
it should be authorized only where it clearly appe® be the lesser of two evils and that, unléss t
agreement is rejected, the carrier will collapsé e employees will no longer have their jobs.").

# Bildisco, 465 U.S. at 534 ("But while a debtor-in-possessemains obligated to bargain in good faith
under NLRA 8 8(a)(5) over the terms and conditioha possible new contract, it is not guilty of amfair
labor practice by unilaterally breaching a colleetbargaining agreement before formal Bankruptcur€o
action."); see29 U.S.C. § 158 (d) (2006) ("[T]hat where therenieffect a collective-bargaining contract
covering employees in an industry affecting comragtise duty to bargain collectively shall also méaat
no party to such contract shall terminate or moslifgh contract . . . .").
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shop' which it creates [citations omitted]. The Court rejected a strict standard
favored by the National Labor Relations Board (NDR&hd articulated by the
Second Circuit Court of Appeals Brotherhood of Railway, Airline and Steamship
Clerks v. REA Express, IAtlIn that case, the court ruled that, "[ijn view bkt
serious effects which rejection has on the casriemployees," rejection should be
authorized "only where it clearly appears to be lésser of two evils and that,
unless the agreement is rejected, the carriercailapse and the employees will no
longer have their jobs* The Court found this standard unacceptably nairoits
focus on whether rejection of a collective-bargainiagreement was needed to
avoid liquidation, a limitation the Court saw asirilamentally at odds with the
policies of flexibility and equity" of chapter 4.

Instead, the Court settled on a standard for riejec¢hat it termed "higher than
that of the ‘'business-judgment' rule, but a lessge than theREA Express
standard” The standard announced by the Court required adabshow that "the
collective bargaining agreement burdens the estatkthat after careful scrutiny,
the equities balance in favor of rejecting the tabontract.® In addition, before
acting on a motion to reject the agreement, a hgot&y court "should be persuaded
that reasonable efforts to negotiate a voluntargifitation have been made and
are not likely to produce a prompt and satisfacsmiytion.®

The Court's nod to federal labor policy in arti¢urg the rejection standard was
overshadowed (if not undone) by its controversiding that a debtor does not
commit an unfair labor practice by unilaterally rifgohg a labor agreement upon a
bankruptcy filing®” The Court's rationale was that a labor agreemniwt, other
executory contracts, is not an enforceable agreeopam the filing of a bankruptcy
case® The Court's majority did not consider its ruling be inconsistent with
federal labor policies because a debtor would Isélirequired to bargain "over the

%0 Bildisco, 465 U.S. at 524SeeBrada Miller Freight 702 F.3d at 899 (acceptir®jldisco balancing of
equities test as better tool to evaluate rejectibiollective bargaining agreement§ee generallyJohn
Wiley & Sons, Inc., v. Livingston, 376 U.S. 543,85@1964) ("[A] collective bargaining agreement &t an
ordinary contract. It is a generalized code to gove myriad of cases which the draftsman cannotlilwho
anticipate. The collective agreement covers thelevemployment relationship.").

z; REA Express523 F.2d at 172.

% Bildisco, 465 U.S. at 525.

*d.

g,

®1d.

37 Section 8(d) of the National Labor Relations A¥tRA), 29 U.S.C. § 158(d)(4) (2006), sets forth the
"mutual obligation of the employer and the représve of the employees to meet at reasonable tands
confer in good faith with respect to wages, hoarg] other terms and conditions of employment, er th
negotiation of an agreement, or any question aisirereunder . . . ." 29 U.S.C. § 158(d) (2008here
there is an agreement in effect, the duty to bargallectively shall also mean that no party tolsaontract
shall terminate or modify such contract, excepseisforth in the statute. The party desiring madifion
shall,inter alia, continue "in full force and effect" "all the tesnand conditions of the existing contract for a
period of sixty days after such notice is giveruotil the expiration date of such contract, whiakreeccurs
later."Id.

% Bildisca, 465 U.S. at 521-23, 532.
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terms and conditions of a new possible contracgheiough "it is not guilty of an
unfair labor practice by unilaterally breaching allective-bargaining agreement
before formal Bankruptcy Court actioft."

In a dissent that drew heavily on federal laborigies, four justices strongly
disagreed with the majority's ruling that a deliloes not commit an unfair labor
practice by unilaterally modifying a collective baming agreemerf. The dissent
charged that the majority's ruling ignored the @esuobng-standing recognition of
the role of labor agreements in federal labor yadind would operate to "deprive[ ]
the parties to the agreement of their 'systemaisirial government?*

Lobbying efforts by labor organizations intensifigiter theBildisco decision®?

At the same time, Congress' attention was focusednmther serious bankruptcy
issue, this one arising from the Supreme Courtsa® in Northern Pipeline
Construction Co. v. Marathon Pipe Lifi&in which the Court ruled that the grant of
authority to bankruptcy judges lacking the attrdsutof Article Il judges was
unconstitutionaf? The Marathon decision was stayed to allow Congress to take
corrective actiorf® The legislative solution to tharathonissue thus became the
vehicle for enacting Congress' responsBitdisca*®

As described in detailed accounts of the passagthenfl984 amendments,
section 1113 was the product of compromises reguftom at least three separate
bills introduced in the House and the Senate toaremddtheBildisco decision?’

¥ |d. at 534.

“%1d. at 535-54 (Brennan, J. dissenting).

“11d. at 553-54 (Brennan, J. dissenting) (citation adittSee id.at 548 (noting central role of collective
bargaining in conflict resolution).

2 Rosenbergsupra note 2, at 312 (noting shift in congressional riesé regarding Court'8ildisco
decision after six airline unions testified beféteuse subcommittee and labor leaders called on 1@esgo
adopt stricter standard under which bankrupt engslogould reject collective bargaining agreement);
Michael D. SousaReconciling the Otherwise Irreconcilable: The Régt of Collective Bargaining
Agreements Under Section 1113 of the BankruptcyeCIl LAB. LAW. 453, 468-69 (2003) (noting labor
leaders' lobbying efforts in response Bildisco); see Wheeling-Pittsburgh Steel Corp. v. United
Steelworkers of Am., 791 F.2d 1074, 1082 (3d C#84) (reviewing legislative history of section 11that
began with unions' "immediate and intense lobbfigrt in Congress to change the law").

“N. Pipeline Constr. Co. v. Marathon Pipe Line, 468. 50 (1982) (holding Bankruptcy Reform Act of
1978 unconstitutional because it "impermissibly oged most, if not all, of 'the essential attributéshe
judicial power™ from district court and vested sieopowers in adjunct bankruptcy court not founditicle
).

*1d. at 87.

*1d. at 88.

6 SeeBruce CharnovThe Uses and Misuses of Legislative History ofi@ec113 of the Bankruptcy
Code 40 SYRACUSE L. Rev. 925, 948-50 (1989) (observing deadline imposedSbgreme Court after
Marathoninfluenced the passage of section 1158 alscElizabeth P. GilsonStatutory Protection For
Union Contracts in Chapter 11 Reorganization Pratigs: Wheeling-Pittsburgh Steel Corp. v. United
Steelworkers, 19CONN. L. Rev. 401, 409-10, n.38 (1987) (noting pressure on Casgte pass bill
restructuring "entire system of bankruptcy couitslight of Marathor); Stabile,supranote 5, at 1922 n.65
(stating Congress passed section 1113 as partgidldgon to resolve jurisdictional issue raised by
Marathon).

47 SeeMichael St. Patrick Baxtels There a Claim For Damages From the Rejectiora d@ollective
Bargaining Agreement Under Section 1113 of the Bgrtky Code? 12 BANKR. DEV. J. 703, 722 (1996)
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Congressman Rodino introduced H.R. 4908 when Biidisco decision was
announced. Congressman Rodino's bill proposeditirgentREA Expressest as
the standard to be applied to rejection of a lahgreement and included a
prohibition on unilateral modification of a collée bargaining agreemefft.The
Rodino proposal was incorporated into H.R. 5174, ¢éimnibus bankruptcy bill
passed by the Houée.In the Senate, Senator Thurmond rejected the House
proposal and introduced a bill incorporating Bilglisco rejection standard, adding
a requirement that a debtor provide 30 days nduifere unilateral modificatior?.
This proposal was "'reluctantly’ accepted by thgifless community but rejected by
labor.®™ Senator Packwood then introduced a separate [iftl the backing of
organized labor. Among other provisions, the Pamdvamendment would have
permitted rejection upon a showing of "minimum nfim@itions to employees
benefits and protections that would permit the gaaization, taking into account
the best estimate of the sacrifices expected todue by all classes of creditors and
other affected parties . . >2"

When fears of a deadlock led to withdrawal of bele Packwood and
Thurmond amendments, the Senate passed a bankthifitcpntaining no labor
provision>® The conference then took up H.R. 5174, which doaththe Rodino
REA Expresgormulation, and the Senate bill, which contaimedlabor provision.
The conference agreement emerged overnight on2ZRinE984 and was passed on
June 29, 1984 as the interim jurisdictional ruleswsapiring>*

(noting difference between new bill and originaldi® proposal); Charnosupranote 46, at 946—47, 950—
54 (discussing history of three different bills idhgrlegislative process); Rosenbesgpranote 2, 313-318.

8 See, e.gBaxter,supranote 47, at 721; Charnostipranote 46, at 946; Rosenbesyipranote 2, at 313.

4 See, e.g.Christopher D. Camerofjow 'Necessary' Became the Mother of RejectionEAupirical
Look at the Fate of Collective Bargaining Agreersert the Tenth Anniversary of Bankruptcy Code &ecti
1113 34 ANTA CLARA L. REV. 841, 844 n.21 (1994); Charnmypranote 46, at 946-47.

% SeeCharnov,supranote 46, at 950-51 (describing introduction of ffhand amendment); Daniel S.
Ehrenberg,Rejecting Collective Bargaining Agreements UndectiSe 1113 of Chapter 11 of the 1984
Bankruptcy Code: Resolving the Tension BetweenrL b and Bankruptcy Law2 J.L.& PoL'Y 55,68
(1994) (describing Thurmond's proposal incorpoatialancing of equities test and thirty day waiting
period); Anne J. McClairBankruptcy Code Section 1113 and the Simple Rejeofi Collective Bargaining
Agreements: Labor Loses AgaB0GEO. L. J.191, 196 (1991) (discussing Sen. Thurmond amengment

1 SeeN.Y. Typographical Union No. 6 v. Royal ComposiRgom, Inc. [n re Royal Composing Room,
Inc.), 848 F.2d 345, 353 (2d Cir. 1988) (Feinbdrgdissenting) (describing reaction to Sen. Thunairaill);
130 GONG. ReC. 10, 13061 (1984) (statement by Sen. Thurmond)]i§ business community does not
prefer this but they reluctantly went along. Thukjle business has made significant and concilyastuift
in its position, labor has given little or nothiimgits demands."); Rosenbesypranote 2, at 318 (explaining
business interests opposed Packwood amendmeng, lahdr rejected Thurmond's proposal).

52 130 ®NG. ReC. 10, 13185 (1984)SeeCharnov,supra note 46, at 952-53 (describing Packwood
amendment).

%3 SeeBaxter,supranote 47, at 721 (stating both Packwood and Thuchwithdrew their amendments in
order to resolviMarathonissue); Charnowupranote 46, at 953-54 (describing withdrawal of anmeanits
to prevent filibuster); Gilsonsupra note 46, at 409-10, n.38 (noting withdrawal of adreents to avoid
filibuster and that, at Sen. Dole's urging, aWw#is passed with no labor provisions).

%4 Charnov,supranote 47, at 954; Rosenbegyipranote 2, at 318-19, 321, n.15&eBill D. Bensinger,
Modification of Collective Bargaining Agreementsod3 a Breach Bar Rejection®3 AM. BANKR. INST. L.
REv. 809,816 (2005) ("Ultimately a compromise was reachedlone 28, to include section 1113 in the
1984 legislation that was passed by both the Handehe Senate on June 29.").
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As reflected in the principal bills under considema and in the floor
statements on final passage, the extent to whimbr lpolicies would apply to limit
the application of bankruptcy policy was centralthe legislative debate. The
Rodino and Packwood proposals favored strict rigjgcttandards and a prohibition
against unilateral rejection. The Thurmond amemdmeould have codified
Bildiscowith a modest limit on unilateral modification. éaunts of the legislative
events show that the text of section 1113 was densdl by most of those who
made statements about the bill to be, in substathee Jabor-backed Packwood
amendment, even if the language was not identicBatckwood's proposal.

The compromise was reflected in specific provisitmat made explicit the
application of labor policies, while opponents bk tpro-labor provisions were
successful in incorporating limited circumstancaswhich unilateral action to
implement changes could be tak&nOn the pro-labor side, section 1113(f)
prohibits unilateral modification of a collectivealdgaining agreement and
establishes that a labor agreement remains inteffsan a bankruptcy filing’ In
addition, a debtor seeking rejection is requiredfitst engage in collective
bargaining over proposals that must meet a stantiaiting the scope of the
modifications that can be soughtSpecifically, the statute requires the submission

% See, e.g.In re Royal Composing Rooré48 F.2d at 353 (Feinberg, J. dissenting) (deyicurrent
version as "tak[ing] most of its provisions fronetRodino and Packwood bills"); Wheeling-Pittsbu8jbel
Corp. v. United Steelworkers of Am., 791 F.2d 107@37 (3d Cir. 1986) ("[C]lontemporaneous remarks of
the conferees made it clear that the provisionlesgd on the substance of Senator Packwood's pidjpos
Charnovsupranote 46, at 962 (noting both conferees viewed citi@enproposal to be same as Packwood's
original amendment)d. at 966 (quoting Sen. Thurmond's floor statemeat 'tthe procedures and standards
are essentially the same as those of the Packwawehdment")jd. at 968 (quoting Sen. Packwood's floor
statement that "approach contained in the amendthanfhe] offered was, for the most part, adojitedhe
conferees.")see alsaGilson, supranote 46, at 412 (stating Sen. Thurmond agreedstetion 1113 was
"essentially same as the Packwood amendment").

%6 Seeln re Royal Composing Rogr848 F.2d at 353 (Feinberg, J., dissenting) (deisgr legislative
proposals and bill reported out of conference cadtei "which takes most of its provisions from the
Rodino and Packwood bills but contains a provisfon interim relief pending a ruling on rejection
application, see § 1113(e), that is inspired byThermond bill");see alsdRosenbergsupranote 2, at 321
(describing new law as "a nearly perfect comproisguiring an employer to bargain over "necessary
modifications in the employees' benefits and pitaias” yet allowing debtor to take unilateral aotid
court fails to timely rule and to seek interim eg)i

%11 U.S.C. § 1113(f) (2006) ("No provision of thigle shall be construed to permit a trustee to
unilaterally terminate or alter any provisions ofalective bargaining agreement prior to complemgth
the provisions of this title.")seeUnited Food and Commercial Workers Union v. Alredoc., 90 F.3d 1, 7
(1st Cir. 1996) ("In Section 1113, Congress proditieat collective bargaining agreements are enédlee
against the debtor after the filing of a petitiam feorganization.")Shugrue v. Air Line Pilots Ass'n, Int'l
(In re lonosphere Clubs, Inc.), 922 F.2d 984, 990 (2d €390) (construing section 1113(f) and citing
statement of Sen. Packwood that "[tjhe amendma&lsts prohibit the trustee from unilaterally alteyior
terminating the labor agreement prior to compliamdth the provisions of the section. The provision
encourages the collective bargaining process, sit lba federal labor policy." (quoting 13008G. REC.
S8898 (daily ed. June 29, 1984)).

%11 U.S.C. § 1113(b)(1), (2) (denoting proposahatads and bargaining requiremersgp130 GONG.
REC. S8988 (daily ed. June 29, 1984) (statement of Backwood) (explaining that proposals must be
limited to "necessary" proposals so that "the debfil not be able to exploit the bankruptcy prooes to
rid itself of unwanted features of the labor agreeth not bearing on its financial condition, thabred
"necessary" appears twice "to emphasize[] this iredquaspect of the proposal" and "guarantee[] the
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of a proposal that "is based on the most complederaliable information available
at the time" and "which provides for those necessarodifications in the
employees benefits and protections that are negetsgpermit the reorganization
of the debtor and assures that all creditors, gisat and all of the affected parties
are treated fairly and equitablyf]The statute also requires good faith bargaining
following the submission of the proposal, providihgt, “the trustee shall meet, at
reasonable times, with the authorized represemtativ confer in good faith in
attempting to reach mutually satisfactory modifimas of such agreemerf'These
requirements were incorporated to "place[] thempry focus on the private
collective-bargaining process and not in the calitts

sincerity of the debtor's good faith in seekingtcact changes"); 130@NG. REC. H7490 (statement of Rep.
Morrison) ("[L]Janguage makes plain that the trustaest limit his proposal . . . to only those modifions
that must be accomplished [if] the reorganizatiero succeed.")seeWheeling-Pittsburgh Steel Corp. v.
United Steelworkers of Am., 791 F.2d 1074, 1087 ¢3d 1986) (citing Sen. Thurmond's concession that
"the Senate conferees had been required to accbphlauptcy bill, if there was to be one at allatth
contained 'a labor provision acceptable to orgahiabor,' and that the provision was one whosegtiores
and standards are essentially the same as théise Bckwood amendment.™).

%11 U.S.C. § 1113(b)(1)(A)

Subsequent to filing a petition and prior to filiag application seeking rejection of a

collective bargaining agreement, the debtor in @ssien or trustee (hereinafter in this

section 'trustee’ shall include a debtor in possesshall—
(A) make a proposal to the authorized represemtatif’ the employees
covered by such agreement, based on the most cemale reliable
information available at the time of such proposaijch provides for those
necessary modifications in the employees benefits @otections that are
necessary to permit the reorganization of the debtwl assures that all
creditors, the debtor and all of the affected partare treated fairly and
equitably . . .

Id.

911 U.S.C. § 1113(b)(2) ("During the period begimnbn the date of the making of a proposal provided
for in paragraph (1) and ending on the date othring provided for in subsection (d)(1), the teesshall
meet, at reasonable times, with the authorizedesgmtative to confer in good faith in attemptingdach
mutually satisfactory modifications of such agreatrig.

1 130 @NG. Rec. S8898 (daily ed. June 29, 1984) (statement of Sen. PacHjvoSee N.Y.
Typographical Union v. Maxwell Newspapeta (e Maxwell Newspapers) 981 F.2d 85, 90 (2d Cir. 1992)
(statute's "entire thrust" is to "ensure that viibrmed and good faith negotiations occur in tharket
place, not as part of the judicial processsge alsoCentury Brass Prod. Inc. v. Int. Union, United
Automobile, Aerospace and Agricultural Implement M&s of Am. (n re Century Brass Prods., Inc.), 795
F.2d 265, 273 (2d Cir. 1986) (reaffirming sectidil2 "encourages the collective bargaining process a
means of solving a debtor's financial problemsfausas they affect its union employees"); 130NG. REC.
S8988 (daily ed. June 29, 1984) (statement of Bemnedy) (stating intent "to overturn the Bildisco
decision which had given the trustee all but urtiaidiscretionary power to repudiate labor congractd to
substitute a rule of law that encourages the patbesolve their mutual problems through the ctillec
bargaining process"); Richard H. Gibsdme New Law on Rejection of Collective Bargainimge&ments
in Chapter 11: An Analysis of 11 U.S.C. § 1138 Ay BANKR. L. J. 325, 327 (1984) (analyzing law and
legislative history and describing principal purpde "discourage both unilateral action by the delbnd
recourse to the bankruptcy court. Instead, the daeks to encourage solution of the problem through
collective bargaining").
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In addition, the standard expresses Congress'sitirtteat an employer's
restructuring not disproportionately burden the kypes. As expressed by
Senator Packwood, the language "guarantees thiidhse for cost cutting must not
be directed exclusively at unionized workers. Ratime burden of sacrifices will
be spread among all affected parti&slt ruling on a motion to reject a labor
agreement, the court must find that the debtorcbasplied with the procedural and
substantive requirements, that the union rejedtegtoposal "without good cause,"
and that the balance of the equities "clearly favejection” of the agreemefit.

Opponents of the labor provisions pressed fornickision of terms that would
accommodate time-sensitive contingencies in a hgotky case. Thus, a provision
permitting emergency, interim relief without redog the pre-rejection procedures
was incorporated as section 1113(epnother provision permits the debtor to
implement modifications unilaterally if the courils to issue a decision in a

62130 @NG. REC. $8988 (daily ed. June 29, 1984) (statement of Backwood)

This language [fair and equitable contained in 115.0. § 1113(b)(1)(A)]
guarantees that the focus for cost cutting musbeadirected exclusively at unionized
workers. Rather the burden of sacrifices in thegawization process will be spread
among all affected parties. This considerationdsimble since experience shows that
when workers know that they alone are not beahiegsble brunt of the sacrifices, they
will shoulder their fare share and in some instansghout the necessity for a formal
contract rejection.

Id. SeeCentury Brass Prods., Inc. v. Int'| Uniolm fe Century Brass Prods. Inc.), 795 F.2d 265, 273
(2d Cir. 1986) (ruling purpose is "to spread theden of savings the company to every constitueniayjew
ensuring that all sacrifice to a similar degre@'30 GONG. REC. S8988 (daily ed. June 29, 1984) (statement
of Senator Moynihan) (noting provision "ensures thaompany's workers will not have to bear an undue
burden to keep the company solvent. The union wbakke to make the necessary concessions. Nothing
more. Nothing less.").

%11 U.S.C. § 1113(cSeeln re Mesaba Aviation, Inc., 341 B.R. 693, 755-60 (BaiikrMinn. 2006),
aff'd in part,rev'd in part, Ass'n of Flight Attendants-CWA v. Mesabaiation, Inc., 350 B.R. 435 (D.
Minn. 2006) (quotingin re American Provision Co., 44 B.R. 907, 909-10 (Barikxr Minn. 1984) and
recognizing that section 1113(c) introduces prilesf equity into the court's consideration of taets by
requiring the debtor to satisfy a burden of productand persuasion regarding the consequences of it
proposals on all parties involved).

® 11 U.S.C. § 1113(e) (authorizing interim changestdrms of collective bargaining agreement "if
essential to the continuation of the debtor's mssnor in order to avoid irreparable damage teettate");
seeUnited Food and Commercial Workers Union v. Almdac, 90 F.3d 1, 4 (1st Cir. 1995) ("Congress
recognized in enacting section 1113(e) that on sicnaa debtor may require emergency relief from the
collective bargaining agreement prior to rejecti@ssumption, or agreed-upon modification of the
agreement."); Gibsorsupranote 61, at 333 (describing statement of Sen. Hegghrding interim relief
provision as being critical to preserving business)
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rejection proceeding within the time specifiédDpponents of the labor provisions
also opposed the application of the new law to pendase$®

Statements on final passage confirm that proponehtthe labor policies
deemed the resulting version of section 1113 aabémt For example, Senator
Kennedy expressed reservations about the subsgegiemmitting unilateral action
where the court fails to timely rule, as well as thterim relief provision, but was
"convinced that both of these defects are suffitjetimited by appropriate
safeguards that they do not detract from the olvprabluct.®” Senator Packwood
also expressed concern about these provisionelhuhéy would have only limited
application®® Those who opposed the labor provisions reluctaatigepted the
labor-backed Packwood-based provisions and focubked comments on the
addition of sections 1113(e) and section 1113(dff(2)

Il. BANKRUPTCY POLICY HAS ECLIPSEDLABOR POLICIES INAPPLYING SECTION
1113

Interpretive disagreements erupted almost immdgidgowing enactment as
the courts tackled language the drafters may haderstood more as markers for
the respective policy interests than as precisguicisons for implementing those
policies’® The most prominent division in the applicationtioé rejection standard
occurred when the Second and Third Circuit Couftéppeals issued conflicting
rulings concerning the scope of proposed modificesi permitted under section
1113—the "necessary" and "fair and equitable" siehd This statutory test

511 U.S.C. § 1113(d)(2)5eeCharnov,supranote 46, at 966 (describing statement of Sen. Thotm
regarding provisions for emergency relief and uaiia action pending court ruling added "at thestesce
of the Senate conferees" to "insure the flexibiityd finality of the labor language"); Rosenbesgpranote
2, at 305-08, 317 (1984) (recounting Thurmond armmemd, which included emergency relief provision);
Gibson,supranote 61, at 331 (describing statement of Sen. Hetahconference agreement "emphasizes
the need for expedition" in process through additb30-day ruling deadline).

% Rosenbergsupranote 2, at 317; 130@NG. REC. $8988 (daily ed. June 29, 1984) (statement of Sen
Dole) ("[Ilmportantly, Mr. President, the labor pision is prospective only in application to ensthat it
will not be applied to cases pending in the cotatiay, such as the Continental [case] . . . .").

67130 @NG. REC. $8988 (daily ed. June 29, 1984) (statement of Kennedy).

%8 1d. (statement of Sen. Packwood) (adding, "on balatiee'bill "should stimulate collective bargaining
and limit the number of cases when a judge willehtavauthorize the rejection of a labor contract").

%9 See supraotes 50, 51; 130@NG. REC. S8988 (daily ed. June 29, 1984) (statement of Searmond)
(stating, absent need to take corrective actiolight of Marathon Pipe Linedecision, he "could not have
agreed to [the labor provisions]" but "the compreenihat was reached was, in my opinion, the faandt
most equitable one that could have been reachest timel circumstances”).

" See In reAmerican Provision Co., 44 B.R. 907, 909 (BankrMinn. 1984) (observing section 1113 "is
not a masterpiece of drafting").

" See 11 U.S.C. § 1113(b)(1)(A) (2006)Compare Wheeling-Pittsburgh Steel Corp. v. United
Steelworkers of Am., 791 F.2d 1074, 1088-89 (3d T386),with Truck Drivers Local 807 v. Carey Trasp.,
Inc., 816 F.2d 82, 89 (2d Cir. 1987).
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reflects the incorporation of labor policiésind has been a key determinant in the
outcome of a rejection motidn.

The Wheeling-Pittsburghcourt examined the legislative history in detal i
order to resolve the disputed interpretations ef shatute's "necessary" and "fair
and equitable" requiremenfsThe court's opinion drew "significant guidancedrfr
the legislative history, examining "the sequencewants leading to adoption of the
final version of the bill, and the statements oa House and Senate floor of the
legislators most involved in its drafting"While the court defined "necessary" to
mean "essential® and limited the focus of the stathdo "the somewhat shorter
term goal of preventing the debtor's liquidatiéhthe significance of the court's
ruling was its conclusion that the "necessary" imeguoent was "conjunctive with
the requirement that the proposal treat ‘all of dffected parties . . . fairly and
equitably."”” The court interpreted both the language of theéustaand the
legislative history to prohibit the rejection otantract "merely because [the court]
deems such a course to be equitable to the otliected parties, particularly
creditors.”® Such a construction, the court warned, "would ifyullhe insistent
congressional effort to replace thgldisco standard with one that was more
sensitive to the national policy favoring colleetibargaining agreements, which
was accomplished by inserting the 'necessary’ elasne of the two prongs of the
standard that the trustee's proposal for modificatimust meet’® The court drew
its conclusion from legislative events that pointeda "congressional consensus
that the 'necessary' language was substantiallgahee as the phrasing in Senator
Packwood's [labor-backed] amendméfit."

The Third Circuit's conclusion led it to reject tt@mpany's proposal for a wage
cut under a five-year contract predicated on "woeste scenario” projections by
the company: Based upon its "conjunctive” reading of the "neeeg' and "fair
and equitable" standard, the court faulted the gsapfor failing to incorporate a
"snap-back" provision to compensate the workettéf business fared better than

"2 Seesupra notes 61, 62.

73 Christopher D. Camerotjow 'Necessity' Became the Mother of RejectionEApirical Look at the
Fate of Collective Bargaining Agreements on thetffémniversary of Bankruptcy Code Section 1138
SANTA CLARA L. Rev. 841, 920 (1994) (analysis of section 1113 opisioavealed that "necessity"
requirement was "the single most important factoriCourt's evaluation of rejection).

" Wheeling-Pittsburgh Steel Cory91 F.2d at 1082-84.

®|d. at 1086.

®|d. at 1089.

"1d.. SeeN.Y. Typographical Union No. 6 v. Royal ComposiRgom, Inc. [n re Royal Composing
Room, Inc.), 78 B.R. 671, 673-74 (S.D.N.Y. 19873¢dssing interpretation of word necessity as miumi
both "necessity" and "fairly and equitable" reqmismnts).

8 Wheeling-Pittsburgh Steel Cor¥91 F.2d at 1081.

1d. at 1089.

8 1d. at 1088.See id.at 1087 (commenting on Sen. Packwood's amendnsepbrted by labor" and
concluding that "[tlhe contemporaneous remarks$efdonferees made it clear that the provision veagd
on the substance of the Senator Packwood's prdposal

#1d. at 1093.
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the debtor's pessimistic projectidisThe court ruled that the proposal could not be
considered "necessary" because it consisted ofitfasually long five-year term at
markedly reduced labor costs based on a pessirfiligyear projection without at
least also providing for some 'snap-back’ to corspenfor workers' concessioris."
The Court of Appeals was also critical of the bamitcy court's application of a
rejection standard “"closer to, if not taken diré@m, Bildisco rather than a
standard informed by the legislative histo?{."

The Second Circuit Court of Appeals took up thecassary" and "fair and
equitable" standards iffiruck Drivers Local 807 v. Carey Transportationin
Careythe court announced that it "declined to adopt™Atheeling-Pittsburglview
that "necessary" should be construed as "esseptidbare minimum,” or that
"necessary" referred to a debtor's short-term satf Unlike the Third Circuit's
deference to the legislative history, the Secomrduitigave it short shrift. Instead,
the court based its interpretation principally te text of the statute itséif.The
court did not address th&heeling-Pittsburghcourt's ruling that the "necessary”
standard in section 1113(b)(1)(A) should be readanjunction with the "fair and
equitable" language. Instead, t@arey court addressed the "necessary" standard
and the "fair and equitable" standards separ&fdhpcusing on the Third Circuit's
"necessary means essential” formulation, @aeey court concluded that a debtor
could not be limited to proposing "truly minimal aitges"” because it would be
constrained from further bargaining, while a debtbat agreed to change its
proposal in bargaining "would be unable to provat tits initial proposals were
minimal."®® In addition, the court compared the requiremefitsection 1113(b)(1)
to the interim relief provision of section 1113@)d concluded that the language
difference suggested that the standard in sectidr3(b)(1) was aimed at longer-
term relief, again contrary to the Third Circuitsding of the languag@The court
summarized that "the necessity requirement placeshe debtor the burden of
proving that its proposal is made in good faithg @imat it contains necessary, but

821d. at 1090 ("In failing to focus on the Union's cortten about the ‘snap back' provision when deciding
whether the modifications were 'necessary," theérogmcy court erroneously treated the two prongshef
stg?’ndard as disjunctive rather than conjunctive.").

Id.

8 d. at 1090-91 (critiquing district court's failure “appreciate Congress' substantial modificatiothef
standard for rejection”).

8816 F.2d 82 (2d Cir. 1987).

8 1d. at 89 ("[T]he Wheeling-Pittsburghcourt did not adequately consider the significdifterences
between interim relief requests and post-petitimdification proposals.").

87 1d. (rejecting contention based on legislative evénytsioting that while legislative language might be
based on Packwood proposal, precise language ch@senot same as Packwood amendment).

8 1d. at 88—90 (addressing "necessary" and “fair andtagje" language as separate elements of section
1113(b)(1)(A) standard).

#1d. at 89.

1d. The court also cited the feasibility standard fonfirmation of a reorganization plan, sEeU.S.C. §
1129(a)(11), as grounds for its view that the "sseey" standard required the court to look to teletat's
"ultimate future" and estimate its longer term fingl needsld.
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not absolutely minimal, changes that will enablebtde to complete the
reorganization process successfufty."

A year later inRoyal Composing Rogtha case in which a printing company
sought to modify its labor agreement as a resulthainging technologies in the
industry, the Second Circuit held that where thbtales proposal as a whole was
determined to be "necessary" under@aeystandard, the union could not attack a
particular element of the proposal under that steshd the union refused to bargain
over it> The majority opinion cited tactical consideratidies this ruling?* The
court feared that if a debtor were required to tadividual components of its
proposal against the standard, the union couldctdlst refuse to bargain and then
claim that the proposal failed the statutory test.

In a strongly worded dissent, Chief Judge Feinbmiticized the majority's
ruling in Royal Composin@s contrary to the purposes underlying sectior3111
"This appeal raises the question of whether a tstafesigned to make it more
difficult for employers in bankruptcy proceedings reject labor contracts can be
used in a way that Congress obviously sought tadd\Vo Like the opinion in
Wheeling-Pittsburghthe dissent's analysis was founded on a detegdddw of the
legislative history: "[the legislative history] réorces what is implied by the
statutory language itself: Congress intended Seclibl3 to make rejection of
signed labor contracts difficult (but not impossiband was especially concerned
that bankruptcy not become a union-busting t8blThe dissent concluded that by
disregarding the backdrop of the statute, the ritgjbad disrupted the workings of
the statute in its focus only on aggregate savargk by supporting its "necessity”
determination with a critique of the union's negtitig record”

The Third Circuit'sWheeling-Pittsburghdecision and the Feinberg dissent in
Royal Composinggach guided by a detailed review of legislativa&dry, similarly

11d. at 90. The court did not substantively addressraemts regarding the proposed contract duration or
the absence of a snap-back because the union haaisesl these objections in the courts belolw.

2N.Y. Typographical Union No. 6 v. Royal ComposiRgom, Inc. [n re Royal Composing Room, Inc.),
848 F.2d 345 (2d Cir. 1988).

9 See idat 348 (holding "at least in these circumstanttesfocus should be at the proposal as a whole");
see also idat 349 ("[S]o long as the total quantum savingedsessary under th@arey Transportation
standard, the union may not prevent rejection Hgtbdly attacking a specific element.l); re Delta Air
Lines, 342 B.R. 685, 694 (Bankr. S.D.N.Y. 2006)plgmg majority test of necessity "focus[ing] . on the
proposal as a whole").

® In re Royal Composing Roor848 F.2d at 348 (acknowledging logic of uniontemgnt that any
unnecessary modification amounts to non-complianite section 1113, but that literal construction of
statute would allow union "to play 'hit and rurefusing to negotiate toward a compromise, safehén t
knowledge that it will almost certainly be able defeat a rejection application by attacking somtelvi
modification [as not] 'necessary™).

%1d. at 351 (Feinberg, J., dissenting).

%d. at 352.See idat 354 ("I believe [the legislative history] shothsit a political battle was fought over
section 1113, and that . . . those who wished t&emjecting a labor contract more difficult were
successful.").

1d. at 351-52, 354 (Feinberg, J., dissentirge id.at 356-57 (criticizing majority's acquiescence to
debtor's proposal in order to give debtor "flexthjl' while union is forced to sacrifice contractehiority”
which is often most crucial element of collectivadrining agreements for unions in general).
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concluded that the interpretation of the rejecstandard must be informed by labor
policies?® By contrast, neither the Second Circuit's formatabf the "necessary"
standard inCareynor the majority opinion ifRoyal incorporated labor policies or
credited the statute's legislative histdtyBut it is the Carey decision that has
gained ground as courts that have addressed thtesteave framed their analysis
by selecting only from theWheeling-Pittsburghinterpretation or theCarey
interpretation>°

Because the more widely followeghrey decision was not informed by labor
policy and did not follow th&Vheeling-Pittsburgltourt's "conjunctive" reading of
the "necessary" and "fair and equitable" stand&fdse split in the case law over
these critical requirements has greatly weakenedafiplication of labor policies.
In the Carey formulation, whether a proposal is "necessaryfeiewed without
regard to whether it is "fair and equitable” to theon. Viewed undeCarey, the
rejection standard tilts decidedly towards a baptayrcentered consideration about
the prospects for a long-term reorganization andyafnom a labor policy frame of
reference (for example, the degree to which prapases invade the expectations
reflected in the collective bargaining agreemenara modulated by snap-backs or
other compensatory features of interest to then)df Labor policies were further
weakened by thRoyal Composinglecision, where the court added a limitation on
the union's bargaining options to an analysis ef'trecessity" standar®

% SeeWheeling-Pittsburgh Steel Corp. v. United Steeleoskof Am., 791 F.2d 1074, 1089 (3d Cir.
1986) ("The language as well as the legislativdohjsmakes plain that a bankruptcy court may not
authorize rejection of a labor contract merely lseait deems such a course to be equitable tottier o
affected parties, particularly creditors." The damstion must be "more sensitive to the nationdicyo
favoring collective bargaining agreementslt);re Royal Composing Roor@848 F.2d at 353 (Feinberg, J.
dissenting) ("[Slection 1113 in its final form ispao-labor law.");see alsdSheet Metal Workers' Int'l Ass'n
v. Mile Hi Metal Sys., Inc.lf re Mile Hi Metal Sys., Inc.), 899 F.2d 887, 894 (10tin. 990) (Seymour, J.,
concurring) (criticizing majority opinion for comaing "necessary" standard in lenient manner based
"conclusory statements, not arguments" while "igrpistrong labor policy favoring collective bargiaig
agreements").

% But seeShugrue v. Air Line Pilots Ass'n, Intr( re lonosphere Clubs, Inc.), 922 F.2d 984, 989-90 (2d
Cir. 1990) (looking to language of statute, legisk history and "the context in which § 1113 was&ed"
to determine Congressional intent in interpretiegtion 1113(f)).SeeUnited States v. Dauray, 215 F.3d
257, 264 (2d Cir. 2000) ("When the plain languagd aanons of statutory interpretation fail to resol
statutory ambiguity, we will resort to legislatifiestory.").

10 gee In re Mile Hi Metal Sys899 F.2d at 892—93 (noting "majority of casesidied sinceWheeling-
Pittsburgh have declined to interpret section 1113(b)(1)(A) raquiring that a proposal be absolutely
necessary"); Ass'n of Flight Attendants-CWA v. Mesa#viation, Inc., 350 B.R. 435, 449 (D. Minn. 2006)
(contrasting Third Circuit and Second Circuit stamt$ and concluding "the bankruptcy court correctly
adopted the more flexible standard set fort@aney’).

101 seeGilson, supranote 46, at 428-29 (observing that court's inteagian is based on plain language of
statute).

192 5eeid. at 89 (“[I]n virtually every case, it becomes impibde to weigh necessity as to reorganization
without looking into the debtor's ultimate futuradaestimating what the debtor needs to attain fizn
health.").

193 |n re Royal Composing Rogra48 F.2d at 348—49 (describing unions' optionarue employer bad
faith or negotiate moderation of offensive propa@sal warning of risks of adopting hard-line posijio
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That theWheeling-Pittsburghinterpretation has not gained favor may reflect
too narrow a view of that court's ruling. Whileucts have focused on the semantic
guestion whether "necessary" is synonymous witlséiesal,” and whether the
phrase "necessary to permit the reorganizatiorieatsf a shorter time horizon, a
court need not accept either interpretation in orge follow the more labor-
sensitive Wheeling-Pittsburghruling.  Instead, a court following/Nheeling-
Pittsburgh would address the "necessary" and "fair and edgjeitastandards
together in a manner that tempers the debtor'sfoass reorganization needs with
a heightened regard for the effect of the proposal the workers' labor
agreement®

Recent cases clearly reflect the influenceCairey and Royal and show that
bankruptcy policies heavily predominate in applygegtion 1113. In thBelta Air
Lines bankruptcy, Delta's affiliated regional carriegrair, initiated section 1113
proceedings against its unionized workforce, legdio decisions rejecting the
pilots' collective bargaining agreement and theghtii attendants’ collective
bargaining agreemeft. In granting the motion to reject the pilots' lalagreement,
the court explicitly declared that bankruptcy pgligoverns the application of the
statute: "[t]he fact that section 1113 is a banteypaw and therefore instinct with
the fundamental objectives of chapter 11 has caresexps for the implementation
of the statute . . . ** The test applied by the court looked to "the loexgn
economic viability of the reorganized debtor . ."'°" Analogizing Comair's
circumstances to the debtor Royal the court centered on the debtor's "long-term
ability to compete in the marketplace" in its ravief the statutory standard$.
The court's focus on Comair's reorganization praspled it to overrule the union's
contention that its rejection of Comair's proposhil been justified because
Comair failed to moderate its demands through anitment to job security’®
The court ruled that Comair could not be expectednake commitments to job
security that could "further erode the airline'digbto compete.**°

Similarly, in Mesaba Aviation, Inc.the district court upheld the bankruptcy
court's application of the "necessary" standardirderpreted in Carey and
concluded that theCarey interpretation provides the more accurate readihg
section 1113 in its context as part of the larganKouptcy statute aimed at

194 Wheeling-Pittsburgh Steef91 F.2d at 1085 (rejecting bankruptcy courtalysis regarding effects of

proposal on workers).

195 See generally In r®elta Air Lines, 351 B.R. 67 (Bankr. S.D.N.Y. 2006 re Delta Air Lines, Inc.,
359 B.R. 468 (Bankr. S.D.N.Y. 2006). The courtially denied Comair's motion with respect to thigtt
attendants' labor agreement without prejudice tewal. The denial was not based on the "necessary"
standard, but on the debtor's intransigence regguaiflawed savings proposal which allocated tochmof
the savings to the flight attendant gro@eeln re Delta Air Lines, 342 B.R. 685, 697-99 (Bankr. $iLY.
2006).

1% n re Delta Air Lines, Inc., 359 B.R. at 476ee idat 475 ("It is important to bear in mind the cotte
in which this statute operates. Section 1113 isarlabor law, it is a bankruptcy law.")

714, at477.

19814, at 478.

19914, at 488.

110 Id
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'providing for the long-term rehabilitation of disssed businesse$:*Mesaba, a
regional carrier providing services for NorthwestliAes, sought a 19.4% reduction
in its labor costs through pay and other cuts, c¢Bdns that would have
dramatically reduced pay and dropped less serdaretwage employees to rates
comparable to poverty levEf The carrier sought fixed six-year agreements with
its unions and refused to negotiate a snap-baakapener provisioh:* Mesaba's
case was premised on attaining an 8% profit maagim means of attracting exit
financing™**

In applying the statutory standard, the court d=fifthe real issue" as "what, in
the complex and dynamic world of the current markat best promote the longer-
term viability of the Debtor. Clearly, the Debtowst be able to project a future
attractive enough to a lender or investor thatah dave its emergence from
bankruptcy underwritten:* The harsh effects of the wage cuts on the laboug
were found not to constitute "good cause" for timgoms' rejection of Mesaba's
proposal’® The bankruptcy court concluded that, while theefbn the employees
was "an utter horror,” on "the macro-economics ho$ tcase, the [poverty-level
wage] outcome is unavoidable. And that has toedtine whole analysis, under the
statute.**” While the district court reversed the bankruptoyrt on appeal, in part,
for its failure to "even consider" a snap-back gitke proposed six-year duration
of the contract, the basic elements of the debtase,i.e., the "necessity" case
premised on attaining an 8% profit margin and thevavering demand for labor
cost cuts of 19.4%, were uphéfd.

Notwithstanding the courts' rulings regarding thecessity of the proposed
savings rate and the six-year contract term, Mesaaehed negotiated resolutions
with its labor groups that yielded an agreemerd thsconian that the proposals on
which the debtor based its litigation case. Thgregate savings was estimated by
the debtor at less than 1698.In addition, the agreements were for four-yeaher
than six-year terms and ameliorated the wage ciltsfuture increases tied to the
number of aircraft in Mesaba's fléét. In defending the settlement, the debtor
asserted that the resulting agreements were "tensiwith the assumptions in the

11 Ass'n of Flight Attendants-CWA, v. Mesaba Aviatidnc., 350 B.R. 435, 449 (D. Minn. 2006).

1214, at 445,

113 Id

114 Id

5 1n re Mesaba Aviation, Inc., 341 B.R. 693, 740 (Bankr.Nlinn. 2006),aff'd in part,rev'd in part,
Ass'n of Flight Attendants-CWA, v. Mesaba Aviatidng., 350 B.R. 435 (D. Minn. 2006).

118 See11 U.S.C. § 1113(c)(2) (2006) (providing court Islagprove rejection motion only where court
finds, among other things, that "the authorizedesentative of the employees has refused to aftept
debtor's] proposal without good cause").

17 Mesaba Aviation341 B.R. at 759, n.100. The district court uphtbiel bankruptcy court's finding on
appealMesaba Aviation350 B.R. at 462.

18 Mesaba Aviation350 B.R. at 462In re Mesaba 350 B.R. 105, 106 (Bankr. D. Minn. 2006) (sleni
on remand).

195ee Mesaba AviatioB50 B.R. at 443 (noting Mesaba's new agreement).

120 5ee idat 443 (discussing new agreement).
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Debtor's business plan and will put the Debtors structure with respect to these
employees on competitive terms with other regiaatiers.**

The Mesabacase, in particular, illustrates the pitfalls @jplying section 1113
with a bankruptcy-centric frame of reference. kudlethe case exhibits attributes
similar to those identified by the court Wheeling-Pittsburgh.Mesaba's proposal
for a long-term agreement at a specified rate ofngs, with no prospect of
renegotiation or snap-back, was premised on itgit to develop conservative
projections in order to attract exit financitfg.Yet even the recognition that the 8%
profit margin "would be built on the backs of" tamployees, many of whom could
not afford it'?® did not divert the courts from their principal fecbased upon
bankruptcy concerns nor require Mesaba to prowdenitigation of its proposal as
in Wheeling-Pittsburgh

In these cases, rejection motions were approvedowitacknowledging the
need for mitigating factors such as renegotiatienap-back provisions or
counterproposals reflecting particular intereststlod union. They were also
approved despite candid recognition regarding thiecis on the employeé§!
These rulings send clear signals that the protdeatsatr policies Congress intended
to incorporate into the Bankruptcy Code throughieacl113 have been lost in the
application of a bankruptcy policy-centered intetption of the rejection standard.

Mesaba and Comair based their cases for rejecfidineolabor agreements on
attaining financial metrics the companies hopedlditwe attractive in winning bids
and securing exit financing? Defining the rejection case in the same termshas t
objective for the bankruptcy case places the buadahe restructuring squarely on
the shoulders of the employees by targeting thaddod agreements. A debtor
seeking to transform its labor costs through baptcy uses section 1113 as if it
were an operational confirmation hearing instea@drofeffort to balance protected
labor policies with bankruptcy policy favoring restturing. Factors that would
give effect to the policies section 1113 was desigto protect, such as mitigating
the impact of a concessionary proposal, minimizitige interference with
expectations created by the labor agreement, aadliag a disproportionate and
"disastrous" burden on the affected employé&are given scant recognition in the
larger scheme of the debtor's reorganization case.

For industries facing significant changes, or pdjlby complex conditions
largely beyond the control of an individual compathe emphasis on cost-cutting
underscores the deficiencies in the section 111&cegss as applied in the

121 Motion to Approve Compromise and For Relief Und&t3(c) Approving Amended Agreements with
ALPA, AFA and AMFA, at 5-7]n re Mesaba Aviation, Inc., No. 05-39258(GFK), (Bankr.Ndinn. Nov.
7, 2006).

122 Mesaba Aviation341 B.R. at 740-41.

%14, at 741 n.64.

124 See Mesaba Aviatior350 B.R. at 443 (noting effects of proposed atemployees, including those
who will leave their jobs, "join the ranks of theimsured,"” and "work too much for too little morigy.

1?% SeeMesaba Aviation341 B.R. at 739-4dn re Delta Airlines, Inc., 359 B.R. 468, 481-82 (Bankr.
S.D.N.Y. 2006).

126 Mesaba Aviation350 B.R. at 443 (noting "disastrous" resultsidire bankruptcies for labor).
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transformation cases. Airline debtors, for exampdeknowledged that the
difficulties faced by the network carriers went beg cost-cutting, pointing to
factors such as persistently high fuel prices, esged ticket revenues, and a fall-off
in business travéf’ Unable to address these factors through bankrugiteyairline
debtors turned to substantial cost-cuttiffgBankruptcy allowed the airline debtors
to claim control over labor, pension and retirealtie costs through the use of
sections 1113 and 1114 where outside forces couotdbe controlled?® The
"disastrous" results for labor in these cases besaarparticularly difficult outcome
to sustain as a matter of policy when the vehislehe very statute designed to
avoid those results.

CONCLUSION

The transforming business restructurings describethis article are not so
different from the cases that brought attentionthte need for reform after the
Bildisco decision. Put simply, in these cases, bankrup#syonce again become a
deliberate strategy used to broadly target costscated with collective bargaining
agreements and collectively-bargained pension aticke health obligations. A
bankruptcy premised upon the transformation of datmst obligations, where the
consequences to workers are sacrificed to bankryguticy, is plainly at odds with
a statute designed to give meaningful effect t@lvpolicies protecting labor
agreements, workers and retirees.

127 seeSupplemental Brief in Support of First Day Moticats6—5,In re USAirways, Inc., No. 04-13819
(Bankr. E.D. Va. Sept. 12, 2004) (ascribing failofdJSAirways | bankruptcy to high fuel costs andak
domestic unit revenues$ee also idat 22—25 (describing cost reduction needs to roleallenges of low
cost carrier competition); Information Brief of Wedl Air Lines, Inc., No. 02-48191 at 36—-44 (BarkrD.

Ill. December 9, 2002) (describing industry chajles, including September 11, 2001 attacks, fallhoff
business travel, internet shopping, and low costiezacompetition);id. at 49-59 (describing labor cost
issues); U.S. Gov't Accountability Office, GAO 088 Bankruptcy and Pension Problems Are Symptoms of
Underlying Structural IssugSeptember 2005) (showing that airlines have bisedruptcy to cut costs with
"mixed" results).

128 5ee supranote 12.

129 5eeDaniel P. Rollmanklying Low: Chapter 11's Contribution to the Seléddructive Nature of Airline
Industry Economigs21 BVMORY BANKR. DEv. J. 381 (2004) (noting airline's use of chapter d bibtain
significant cost cuts "[enables] the carrier toageuindamental changes to an outdated businessi'hode



