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INTRODUCTION

Surely the two most important secured lenders aptdr 13 bankruptcy cases
are the home mortgage lender and the car lenderhdime mortgage lender was
quite well protected from adverse treatment in tdap3 plans prior to the massive
2005 amendments to the Bankruptcy Code. Basicdigse loans cannot be
"crammed down"—that is, rewritten according to $iwctures of Bankruptcy Code
section 1325(b)(5). Rather, the mortgage agreement must be reinsgoat
forward, with defaults cured within a "reasonalinest "

Prior to 2005, car lenders fared worse. First fimdmost, the car lender was
typically "under water"—that is, the loan exceedlee value of the collateral. For
instance, the car might be worth $20,000, but tivecipal amount of the loan might
be, say, $30,000. In prior times, the securednctlaf the car lender could be
"bifurcated"—split into its perfectly secured anerfectly unsecured portiofisThe
bifurcated secured claim could then be paid oweetiby an income stream whose
present value cohered with the value of the califeThe unsecured deficit claim
obtained the same dividend to which the other unselccreditors were entitled.

In 2005, Congress enacted the Bankruptcy AbuseeRtienm and Consumer
Protection Act ("BAPCPA"), which thoroughly amenttie& Bankruptcy Code, as it
pertains to individuals filing for bankruptcy. Td& amendments substantially
benefit purchase money secured parties claimingopet property as collateral—
that is to say, car lenders.

In rescuing car lenders from certain effects otm@own, Congress did not
take the simple expedient of removing cars fromdrean down table. Instead of
equating car loans with home mortgages, Congressecto reform the concepts of
adequate protection and cram down, as these applyrthase money car lenders.

Adequate protection can be defined as protecti@mnatthe depreciating value
of collateral prior to the confirmation of a reongeation plan. Cram down

! An exception is made for short-term mortgages thérminate before the end of the chapter 13 plan;
such mortgages can be crammed da8eell U.S.C. § 1322(c)(2) (2000) (allowing for modétion when
"last payment on the original payment scheduledarlaim secured only by a security interest in real
property that is the debtor's principal residerscdue before the date on which the final paymedeuthe
plan is due");see alsdn re Lemieux, 347 B.R. 460, 463 (Bankr. D. Mass. 20@Bs¢ribing short-term
mortgage under section 1322(c)).

211 U.S.C. § 1322(b)(5) (2000pee generallNobelman v. Am. Sav. Bank, 508 U.S. 324, 332 ()993
(ruling bifurcation is impermissible modificatiorf bome mortgage). Prior thlobelman courts thought a
mortgage might be bifurcated into its secured amboured parts, and the mortgage could be reidstate
regard to the lesser amount implied by bifurcat®eeBellamy v. Fed. Home Loan Mortgage Corin (e
Bellamy), 962 F.2d 176, 180 (2d Cir. 1992) ("[Bliating [the creditor's] claim into unsecured aadused
portions does not, for the purposes of [sectiorg2[B)(2), modify its 'rights," but rather simplytdemines
how, under the Code, its right to payment mustdtisfied.").

% Seell U.S.C. § 506(a) (2000amended byPub. L. No. 109-8, § 327, 119 Stat. 23, 99-10M0%20
(qualifying claim as secured to extent of valuemditors' interest in property or amount subjectetoff).

4 Seell U.S.C. § 1325(a)(5) (2000dmended byPub. L. No. 109-8, § 102, 119 Stat. 23, 33 (2005)
(providing value of property to be distributed &csred creditor not must be less than allowed ainolun
secured claim).



2006] CARS AND HOMES IN CHAPTER 13 303

constitutes a rewriting of the security agreemengr the opposition of the car
lender, modifying the schedule of payments, thewart®paid, and the interest rate.
Adequate protection and cram down, as applied tg, aagow have a very
intricate interrelation, due to the following eigptinciples. The first four are
inherited from the pre-BAPCPA law:
(1) Adequate protection of collateral refers totpotion against
depreciating value of the collateral orilyt does not include the
right to interest compensatién.
(2) Unlike adequate protection payments, cram d@agments
mustinclude interest compensation.
(3) The right to adequate protection terminates nupgdan
confirmation. Thereafter, the plan governs the trighthe secured
party® It must provide cram down payments or reinstatenoén
security agreements.
(4) Arguably, cram down payments are subordinatethé claims
of administrative creditors, including the debtor's bankruptcy
attorney'® The adequate protection right, however, is not so
subordinated®
Three additional principles from BAPCPA must nowduakled to the mix:
(5) Cram down payments are no longer necessaeiytti the value
of the car. Rather, with respect to cars purchastdn 910 days of
bankruptcy ("910 vehicles"), the value of the cadeemed to be
the amount the debtor owes the car leritidlevertheless, adequate

® Seell U.S.C. § 361(1)—(2) (2000) (stating adequateestion may be given through periodic cash
payments, or additional or replacement lien).

® See generallyunited Sav. Ass'n. of Tex. v. Timbers of Inwoodrd&i Assocs., 484 U.S. 365 (1988)
(interpreting meaning of adequate protection).

" Seell U.S.C. § 1325(a)(5)(B)(ii) (200dmended byub. L. No. 109-8, § 102, 119 Stat. 23, 33 (2005)
("[T]he value, as of the effective date of the plahproperty to be distributed under the plan ocoant of
such claim is not less than the allowed amountichlaim.").

8 Seell U.S.C. § 1327(a) (2000) (“The provisions ofaftmed plan bind the debtor and each creditor,
whether or not the claim of such creditor is preddor by the plan, and whether or not such credits
objected to, has accepted, or has rejected thé'plan

® Seell U.S.C. § 1326(b) (2000pmended byPub. L. No. 109-8, § 1224, 119 Stat. 23, 199 (2005
(providing for payments which occur prior to—oiedst simultaneously with any payment to creditors)

12 Seel1 U.S.C. § 330(a)(4)(B) (2000) (allowing for remable compensation to debtor's attorney); 11
U.S.C. § 503(b)(2) (2000) (including reasonableoratty's fees under section 330(a) as allowed
administrative expenses). Courts, however, disagmege proposition in the tex@eeinfra Part 11.C.2.

" Seeinfra Part I1.C.2.

2Seell U.S.C. § 1325(a) (2006):

For purposes of paragraph (5), section 506 shalapply to a claim described in that
paragraph if the creditor has a purchase moneyigenterest securing the debt that is
the subject of the claim, the debt was incurrechiwithe 910-day [sic] preceding the
date of the filing of the petition, and the collaiefor that debt consists of a motor
vehicle . . . acquired for the personal use ofdhbtor, or is collateral for that debt
consists of any other thing of value, if the delatsvincurred during the 1-year period
preceding that filing.
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protectionis tied to the value of the car in all cases.
(6) Cram down payments must now be in equal instits'® This
rule does not apply to the right of adequate ptaiecNor does it
apply to reinstatement and cure of security agred¢sne
(7) Cram down payments may never be less than nieuat of
depreciation of the collaterd.
In addition, there is an eighth principle which BAIPA address only obliquely.
According to this eighth principle:
(8) All payments to the creditor must (or need hat)made through
the chapter 13 trustee. The debtor may not (or qa) the
creditors directly'?

Prior to 2005, courts were deeply divided over \ubetpayments had to be
made through the standing chapter 13 trustee. UBecBAPCPA is vague as to the
eighth principle, courts will continue to be divilas to the necessity of payment
via the chapter 13 trustee.

The purpose of this Article is to determine how ptea 13 cases must be
administered and how plans must be written in lighthese eight principles. In
presenting a vision of the car loan in chapter #ra2005, | will follow a
procedural chronology, starting with the pre-canfition period. Thereafter |
consider the standards of confirmation, the rules rhodifying the confirmed
chapter 13 plan, and the dismissal or conversicdhethapter 13 case to chapter 7
liquidation. In each stage, pre-BAPCPA law is canmagl to BAPCPA's reforms.

What emerges from this picture is that car lendeesundoubtedly strengthened
in chapter 13 cases filed after October 17, 2008, dffective date of BAPCPA.
There is, however, at least one unhappy surprisedolenders. Debtors now have
the power to surrender the car to the lender inpteta satisfaction of the car
loan—something that could not have been sustainied {@ 2005. This is certain
to become a major tactic when car trouble loomerafonfirmation and the debtor
seeks to modify the plan pursuant to section 13290me monstrous implication of
the ability to "put" the car to the lender in tosaftisfaction of the debt is that, if the
Bankruptcy Code is read literally, the debtor milgave the power to wreck the car,
put the wreck to the lender, and keep the insurgnoeeeds for himself. Here is a
point where courts will be sorely tempted to igntire words of the legislation and
somehow find a way to guarantee that the car lend#rget the insurance
proceeds.

We start with a brief comparison of reinstatingség agreements and cram
down in chapter 13.

Id.

1¥Seel1 U.S.C. § 1325(a)(5)(iii)(1) (2006) (requiringyments to be in "equal monthly amounts").

1 Seell U.S.C. § 1325(a)(5)(ii)(I1) (2006) (ensuringnaunt of payments to be not "less than" amount
sufficient to provide holder of claim with adequatetection).

15 Sedinfra Part II.A. See alsdn re Perez, 339 B.R. 385, 409 (Bankr. S.D. Tex. 2086)fnerating list of
factors court should consider when determining Yeto allow direct payment to creditors).
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. SECUREDCREDITORS ANDCHAPTER13

The basic theory of chapter 13 is that it is a @amperior alternative to
chapter 7. In chapter 7, a debtor's non-exempgtasse liquidated by a trustee and
the debtor receives a discharge, perfaf$e debtor, however, owns post-petition
wages free and clear of discharged pre-petitioimsl&’ This is a key component of
the debtor's fresh stdftin comparison, the debtor buys back all of hepprty for
post-petition wages sufficient to guarantee thargereditor will obtain at least as
much or more from chapter 13 as in the chapteq@idation'® In addition, the
debtor must allocate all disposable income to paysender the plaff.As a result,
chapter 13 is supposedly Pareto superior—no creditworse off, and at least one
person—the debtor—benefits.

Consistent with this premise, secured creditorsgareerally entitled to receive
the present value of their collatefalbecause that is what they would obtain in
chapter 7? This payment can be stretched over time, so lsrthepresent value of
deferred payments equals the appraised value afdaifeteral. This part of chapter
13 is unpleasantly called "cram down," a force-fegdnetaphor implying that the
chapter 13 plan rewrites the security agreement tineeopposition of the credit6t.

From the beginning, one important creditor was dirgexempted from cram
down: secured creditors claiming the debtor's mxid as collateral for a long-term
loan?* Home lenders could be crammed down only if thetgawe agreement had

18 Discharges can be denied for the grounds set forBankruptcy Code section 727(a). Certain specifi
debts, such as taxes, child support, student lagtns, are never dischargeabfeell U.S.C. §§ 523(a),
727(b) (2006).

" Seell U.S.C. § 541(a)(6) (2006) (including "[p]roceegroduct, offspring, rents, or profits of or from
property of the estate" as part of estate, butuehicy "earnings from services performed by an iicldial
debtor").

18 See, e.g.Boeing N. Am., Inc. v. Ybarral{ re Ybarra), 424 F.3d 1018, 1022 (9th Cir. 2005) ("A
discharge is the legal embodiment of the fresh;stais the barrier that keeps the creditors af &bm
reaching the wages and income of the new.") (oitatomitted).

19 5ee11 U.S.C. § 1325(a)(4)—(a)(5)(B)(ii) (2006) (catmmtiing confirmation of chapter 13 plan on value
of property being "not less than the amount thatld/de paid on such claim if the estate of the alebvere
liquidated under chapter 7" and "not less tharatteeved amount of such claim").

2 5eell U.S.C. § 1325(b) (2006) (permitting confirmatiis "all of the debtor's projected disposable
income" will be dedicated to the plan). This wrinklas added in 1984, thereby bringing to a closébtlef
golden age of chapter 18eeBankruptcy Amendments & Federal Judges Act of 1884, 312(2), P.L. 98-
353, 98 Stat. 333 (1984).

21 Seell U.S.C. § 1325(a)(5)(B)(ii) (2006) (ordering dsuto confirm proposed plans "if the value, as of
the effective date of the plan, of property to lributed under the plan . . . is not less than dlowed
amount of such claim").

22 5eell U.S.C. § 725 (2006) (requiring trustee to dégptof any property in which an entity other than
the estate has an interest, such as a lien").

% geeTill v. SCS Credit Corp., 541 U.S. 465, 468—69020(describing cram down as what "may be
enforced over a claim holder's objection™).

2 Seell U.S.C. § 1322(b)(2) (2006) (prohibiting modifion of "claim secured only by a security
interest in real property that is the debtor's @pal residence"). BAPCPA attempts to extend anti-
modification to mobile homes that are not attachedhe underlying real estate (and so are personal
property). Section 1322(b) still requires the lenttehave "a security interest in real propertyt tisathe
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less time to run than the duration of the chapgeplarf® (basically not more than
five years)® Where the mortgage had more than five years tpthenlender could
not be crammed down. Rather, the mortgage agreecoeid only be reinstated.
Reinstatement and cram down are mutually exclusbreepts; the rules of one do
not pertain to the othéf.

debtor's principal residence.” 11 U.S.C. § 1322(0bj2006). Technically, the new definition of "résnce"
does nothing to extend anti-modification protectiorpersonal property. Nevertheless, Judge RicBtai,

in In re Shepherdruled that Congress must have intended to prtgaders with personal property liens on
mobile homes. No. 06-31323, 2006 Bankr. LEXIS 2985%17 (Bankr. E.D. Tenn. Nov. 3, 2006). He
therefore refused to confirm a plan that would twiéte the lender's clainghepherdestifies to the lengths
courts are willing to go to correct the draftingcampetence of Congress in the name of effectuating
congressional intent.

% 5eell U.S.C. § 1322(c)(2) (2006) (allowing modificatiif "last payment on the original payment
schedule . . . [for claim excepted by section 1BR2{] is due before the date on which the finajrpant
under the plan is due"). This invitation to cranwdoshort-term was added in 19%®kee generallyt DAVID
GRAY CARLSON & GRANT GILMORE, GILMORE AND CARLSON ON SECURED LENDING: CLAIMS IN
BANKRUPTCY 626-30 (2d ed. 2000) (discussing effects of 198draiments on short-term mortgages under
chapter 13 plans where they are not "fully subjedifurcation and other cram down tortures").

% prior to 2005, a chapter 13 plan had to termimatiaree years, or, if the court so ordered, fieang.
Seell U.S.C. § 1322(c) (2000) (adopting five yearetiimit for termination of chapter 13 plans). A tab
could not be compelled to extend beyond three y&msWash. Student Loan Guar. Ass'n v. Porterré
Porter), 102 B.R. 773, 778 (B.A.P. 9th Cir. 198®8ksent some compelling reason and as long as debto
meet the requirements of [section] 1325, they showit be forced to pay into a plan that extendsobdy
three years."). After 2005, higher income debtoes/ ipay for up to five years and lower end debtoostm
terminate payments within three yeaBgell U.S.C. § 1322(d) (2006) (providing method fatcalating
duration of debtor's payments under plan basedumert monthly income). The period starts runnirggrf
the first (pre-confirmation) payment due under gha&n, not upon confirmation under the pl&eeln re
Musselman, 341 B.R. 652, 657 (Bankr. N.D. Ind. 200fgciding "proper point from which to begin
calculating a chapter 13 repayment period isdate the debtor's first payment to the Trustee&s)d

% Seeln re Lemieux, 347 B.R. 460, 465 (Bankr. D. Mass. 200@cdgnizing distinction between
reinstatement and cram downiy re Davis, 343 B.R. 326, 328 (Bankr. M.D. Fla. 2008ihding equal
payment rule of cram down does not apply to cureefstated contractBut seeln re Wagner, 342 B.R.
766, 772 (Bankr. E.D. Tenn. 2006) (erroneously wppgl equal payment rule to cure of residential
mortgage). There is a rogue line of cases that ipetifurcation (i.e., cram dowrgnd reinstatement under
section 1322(b)(5), permitting a payout longer tttanfive year maximum for chapter 13 plans. Theaits
that the principal amount of the mortgage is redu@ehere, for some reason, section 1322(b)(2) germi
modification) and the amortization and interesé rate preserve&eeFed. Nat'| Mortgage Ass'n v. Ferreira
(In re Ferreira), 223 B.R. 258, 262 (D.R.l. 1998) (codahg section 1322(b)(2) and (b)(5) "are not mutuall
exclusive");In re Kheng, 202 B.R. 538, 539 (Bankr. D.R.l. 1996) (pi¢ting modification of secured claim
holders' "rights" under section 1322(b)(2) beyoiw fyears pursuant to section 1322(b)(5) when debto
ensures "maintenance of payments" on secured ¢ldimee Murphy, 175 B.R. 134, 137 (Bankr. D. Mass.
1994) (allowing debtor to "bifurcate a mortgage#sm and amortize the secured portion of the clairar
the remaining term of the original mortgage, thgreifhanging the amount of the original monthly
payments"); Brown v. Shorewood Fin., Inén fe Brown), 175 B.R. 129, 133 (Bankr. D. Mass. 1994)
(finding debtor's plan to "pay the secured portion in full while maintaining regular monthly pagnts of
principal and interest in accordance with the Idacuments . . . proper treatment of . . . partiagured
claim"); In re McGregor, 172 B.R. 718, 721 (Bankr. D. Mass. 193td¢rmining change in amount of
monthly payments on secured claim may fulfill "ntaimance of payments" as required by section
1322(b)(5), which permits payments beyond five ggasee alsol KEITH M. LUNDIN, CHAPTER 13
BANKRUPTCY 88 4.7-4.9, at 4-9—4-13 (3d ed. 2000) (discusdetlgtors ability to "modify and restructure
secured claims" as compared to debtors under alsaptand 11). The Ninth Circuit has recently put a
dagger into this unnatural prodiggeeEnewally v. Wash. Mut. BanKr( re Enewally), 368 F.3d 1165,
1171-72 (9th Cir. 2004) (disallowing debtor's pregw plan because statute does not allow debtept/r
secured claim over period longer than plan terrbtatemay not invoke modification and right to "cumed
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In case of reinstatements, defaults must be cui®d, within the concept of
reinstatement, there is a fundamental distincticetwben reinstatingfuture
obligations going forward. These obligations mighttend well beyond the
maximum duration of a chapter 13 pfrCures are retrospective, involving past
defaults. Even where the unsecured creditorsvedeiv or no dividends, and even
where the secured creditor is under water, cureimes) 100% payment of past
defaults. Cure, however, must occur within a "osable time.?

[I. INITIAL PAYMENTS
A. The Standing Trustee and the Payment Mechanism

Whether a secured lender is subject to reinstatearasram down, the debtor is
expected to fund a stream of payments out of pestign income. In order to
administer chapter 13 cases, a bankruptcy couragesya standing trust@eo
receive these wages from the deBtoFypically, the plan, which only the debtor
can proposé? provides that every month the debtor will voluilyawrite a check to
the chapter 13 trustee. Upon receiving these futhdschapter 13 trustee writes a
new check to creditors listed under the pfati.the debtor ceases making payments
(as is usually the casé)the chapter 13 trustee has authority, along witrero
parties in interest, to seek remedies, includingveosion to chapter 7, dismissal or
modification of the plari®

The chapter 13 trustee obtains a fee for his sesvend is understandably
jealous of it, as an institutional matter. Accoglito 28 U.S.C. § 586(¢e)(1), the
attorney general must fix a maximum annual salany a percentage fee not to
exceed ten percent (in non-farm cas@€)ourts have no discretion to raise or lower

maintain" beyond plan term, and modification of delust be accomplished in manner consistent with
section 1322(b)(2)).

B geell U.S.C. § 1322(b)(5) (2006) (allowing plan tadyide for the curing of any default . . . whileeth
case is pending . . . on which the last paymedtiésafter the date on which the final payment utideplan
is due").

% sedd. (requiring plan to cure any default within "reaable time").

0 Seell U.S.C. § 1302(a) (2006) (providing United Stateistee can either appoint "disinterested person
to serve as trustee" or "United States trustee seaye as trustee").

% Seell U.S.C. § 1326(a) (2006) (ordering debtor to enplyments in amount proposed by plan to
trustee).

%2 5eell U.S.C. § 1321 (2006) ("The debtor shall filplan.”). To my knowledge, this is the shortest
statute—the "Jesus wept"—of the United States Code.

%3 See, e.gln re Lee, 167 B.R. 417, 419 (Bankr. S.D. Miss. 1992pgréing chapter 13 trustee wrote ten
to fifteen thousand checks per monthff,d, 168 B.R. 319 (S.D. Miss. 1993)ff'd, 22 F.3d 1094 (5th Cir.
1994).

3 Seeinfra text accompanying notes 490-93.

% Seell U.S.C. § 1302(b)(2)(C) (2006) (requiring trestmppear and be heard at any hearing that
concerns modification of the plan after confirmatip 11 U.S.C. § 1307(c) (2006) (allowing court to
convert or dismiss case upon request of trustieebiést interest of creditors and estate); 11 U.8.€329(a)
(2006) (permitting trustee to modify plan any tiafeer it is confirmed but before completion of pagnts).

% But seeKathleen A. LaughlinThe Standing Chapter 13 Trustee's Percentage Fafein§ an Algebraic
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the trustee's fe¥. The fee is in fact not related to the salary.thé chapter 13
trustee gets a larger fee, it does not go intgbaket but simply defrays the salary.
A surplus over salary and expenses simply allowsattorney general to lower the
percentage fee, which is often less than the tezepemaximunt®

The fee, not technically an administrative cldiis a percentage of wages that
the debtor actually sends in. So one intractatded is whether the debtor can pay
the mortgage lender or other secured creditor tyrewithout the intercession of
the chapter 13 trustee. This is often called payreutside the plan." Of course,
the plan will provide for payments "outside therpfaand therefore these are really
payments "under the plan." What "outside the plaally means isot through the
chapter 13 truste®.

If direct payments to creditors are permitted, ¢hapter 13 trustee's fee could
be reduced, to the general benefit of the unseanestitors or perhaps the debtbr.
If this were the only concern, it would appear tkia¢ issue only involves the
chapter 13 trustee's fee, and the effect direatneays have on the overall setting of
the fee for all creditor® But there is more to it. Many believe that sujsory
efficiencies are gained if all payments go through chapter 13 trustéé.The
chapter 13 trustee's position is therefore not kirapmatter of fees but is colorably
about the community of interests involved in thaptler 13 case.

Prior to 2005, courts took every possible positionwhether creditors could
make payments directly to the trustee without imva the chapter 13 trustee.
Some courts permitted it, citing the fact that,aadong to section 1326(c)[e]xcept

Equation 24 QREIGHTONL. REV. 823, 825 (1991) (arguing amount received by aap8 trustee must be
augmented by trustee's fee; ten percent is catzlifadbm larger amount and trustee takes over 1Tr@fb
amount debtor pays inCompareBDT Farms v. Foulstonir{ re BDT Farms, Inc.), 21 F.3d 1019, 1023
(10th Cir. 1994) (adopting Laughlin's theory in ptea 12 case)vith Pelofsky v. Wallace, 197 B.R. 82, 91
(E.D. Mo. 1995) (rejecting it in chapter 13 case).

%7 Dunivent v. Schollettii re Schollett), 980 F.2d 639, 644 (10th Cir. 1992).

% Marianne B. Culhane & Michaela M. Whitaking the New Consumer Bankruptcy Model For a Test
Drive: Means-Testing Real Chapter 7 Debtors AM. BANKR. L. REv. 27, 53 (1999) (reporting 1995
national average was 5.6%).

* 1t is excluded from section 326 by virtue of sutsmmaph (b) and so is excluded from section 338x¢d)
hence from section 503(b) by virtue of subparagi@tof section 503(b)n re Turner, 168 B.R. 882, 886
(Bankr. W.D. Tex. 1994).

0 SeeFoster v. Heitkamplif re Foster), 670 F.2d 478, 485, 490-91 (5th Cir. 198ahcluding mortgage
claim generally cannot be "outside the plan" eviedebtor makes payments as disbursing agéntye
Venuto, 343 B.R. 120, 133 n.21 (Bankr. E.D. Pa.62@tating when debtor acts as disbursing agetdds
not render post-petition monthly installment paytsetoutside the plan™)in re Perez, 339 B.R. 385, 390
n.4 (Bankr. S.D. Tex. 2006) (endorsing view of "enthe plan" to include claims paid through trustee
directly by debtor to creditor).

! Reduction of the trustee's fee cannot aid thersecereditors, who are entitled to receive the eaifi
their collateral, irrespective of the fde.re Turner, 168 B.R. at 889. The debtor is helped only wigre
proposed a 100% payout to the unsecureds andthétepoint, the debtor must pay more to reimbunse t
trustee Seeid. at 884, 887-89, 892 (precluding confirmation @frpwhen debtor proposed to shift payment
of administrative expenses to secured and unsecuoeddors).

2 But sedn re Perez, 339 B.R. 385, 390 n.4 (Bankr. S.D. Tex62@foting payments "outside the plan”
cannot be permitted solely to avoid trustee's feiggtions omitted).

“1d. at 390-91, 414 (reporting and agreeing with resoftstudy endowed by National Conference of
Bankruptcy Judges claiming efficiencies in plansessilt of requiring payment through trustee).
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as otherwise provided in the plan or in the ordenfirming the planthe trustee
shall make payments to the creditors under the.{famn addition, section
1322(a)(1) requires a chapter 13 plan to "provialettie submission of atir such
portion of future earning®r other future income of the debtor to the sujséra
and control of the trustee as is necessary foexeeution of the plan . . .*>'The
italicized language suggests that direct paymenbigemplated in the Bankruptcy
Code. There is no requirement thet wages must be paid to the chapter 13
trustee’®

A line of authority emphasizes that only where diebtor reinstates the contract
going forward does the bankruptcy court have dismmeto permit direct payments
from the debtor to the secured creditotf the contract is reinstated, payments on
that contract are supposedly not "under the pRather, only cram down payments
are "under the plarf®

Where direct payment is permitted, some court®ffd 1986) insisted that the
chapter 13 trustee obtain the fee that would haenlgenerated if payments were
entirely inside the plaff. Since the 1986 amendments to the Bankruptcy Code,

“4In re Foster, 670 F.2d at 4865eeln re Vigil, 344 B.R. 624, 629 (Bankr. D.N.M. 2006) (aduding that
creditors could make payments directly to trust@ged on language of 11 U.S.C. § 1326(c)).

%511 U.S.C. § 1322(a)(1) (2006) (emphasis added).

6 Judge Carol Kenner responds to this point by tisgethat the exception in section 1322(a) refers t
sales of proceeds of pre-petition property anddtiparty gifts, which can be paid directly to credit
wages, however, must always be paid to the chd@erusteeln re Harris, 200 B.R. 745, 748 (Bankr. D.
Mass. 1996). This, however, does not explain awayahbt that section 1322(a)(1) allowpartion of future
earnings "as is necessary for the execution opldue" to be paid to the trustee. In chapter 12 civitiosely
resembles chapter 13, there is further evidenceifect payments. Section 1225(a)(5)(B)(ii)—chat2is
cram down provision—refers to "property to be dstted by the trusteer the debtorunder the plan . . . ."
11 U.S.C. § 1225 (2006) (emphasis added). Thesdsybowever, do not appear in section 1325(af&g
Michel v. Beard I re Beard), 45 F.3d 113, 120 (6th Cir. 1995) (apprgwhapter 12 plan calling for direct
cram down payments).

47 Seeln re Aberegg, 961 F.2d 1307, 1310 (7th Cir. 1992) (eithy debtor to act as disbursing agent with
respect to certain paymentsjy; re Clay, 339 B.R. 784, 786, 789 (Bankr. D. Utah 20QfJirming pre-
BAPCPA rule allowing for direct payments to creditavhen debtor shows "compelling reasons" for these
payments)in re Marriott, 161 B.R. 816, 820 (Bankr. S.D. Ill. 1993}ating debtor's payments to creditor
after termination of plan will not change statutoeguirement that payments to impaired creditorsnbde
through trustee)in re Kosmicki, 161 B.R. 828, 828-29 (Bankr. D. Neb. 3pgconfirming debtor's plan
even though debtor was to make certain paymergsttjirto secured creditor because debt was noigedv
for through plan and did not require payments ntadeugh Office of Trustee)n re Finkbine, 94 B.R. 461,
464 (Bankr. S.D. Ohio 1988) (authorizing direct eyt to creditor if debtor's plan involves disttiba of
unimpaired claim).

8 SeeTelfair v. First Union Mortgage Corp., 216 F.3d 333340 (11th Cir. 2000) (claiming regular loan
payments were outside of plamy;re Case, 11 B.R. 843, 845 (Bankr. D. Utah 2006) ¢&isgecram down
payments are in plan).

* SeeFoster v. Heitkamplig re Foster), 670 F.2d 478, 490-91 (5th Cir. 1982). Fbstercourt, however,
also affirmed the discretion of the court to lowlee percentage fee, if appropridig. at 491-92Seeln re
Gregory, 143 B.R. 424, 427 n.2 (Bankr. E.D. Tex92)9(recognizing court's discretionary power was
eliminated by statute in favor of attorney genémnal986, overruling part drosteropinion because of new
statute). Also, after 1986, 28 U.S.C. § 586(e) fsra percentage fee on amounts actually collelsyethe
trustee.SeeWagner v. Armstronglf re Wagner), 36 F.3d 723, 727 (8th Cir. 1994) (idemtd fees
collected by trustee originating only from all pagmts received by trustee in chapter 12 or 13 chseg
Clay, 339 B.R. at 786—-87 nn. 8 & 10 (stating sectiofi(Bentitles trustee only to fees from paymentdena
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courts now permit direct payment with the consegeeonf lower fees for the
chapter 13 truste®.

Meanwhile, other courts have insisted that onlydhapter 13 trustee could be
the disbursing agent for the creditors, includitg thome mortgagk and car
lender®? Others think the bankruptcy courts have discretindecide. Some courts
insist that the debtor show significahor sufficient* reasons for direct payment.
Others disagree and require only that the plan rgédpemeet the confirmation
minima set forth in section 1325@&)No less than twenty-one factors have been
listed as governing when a debtor should be pezthitd make direct payments.
The national trend is said to be in favor of remgjrall payments to be made
through the chapter 13 trust¥e.

BAPCPA provides some opaqgue hints that direct payrseat least permitted,
perhaps required, but, being deeply imbedded iratiegjuate protection provisions,
they are best presented in that context.

by trustee).

*0In re Wagner 36 F.3d at 727-28 (8th Cir. 1994) (awarding nesfto trustee for disbursements made
directly to creditors); cfln re Venuto, 343 B.R. 120, 133 (Bankr. E.D. Pa. 20@ipwing debtor to act as
own disbursing agent when seeking cure of preipetitefault).

*1 Mortgagees have protested payment via the chapteudtee because there is a forty-five day deday i
obtaining payment. These objections to confirmatbplans have been rejecte®keln re Harris, 200 B.R.
745, 749 (Bankr. D. Mass. 1996) (holding mortgaggnpents were to be made through trustée)re
Bernard, 201 B.R. 600, 604 (Bankr. D. Mass. 199€juéing to accept bank's objection to debtors pla
because bank agreed to have claims treated uratempien it entered into stipulation with debto&le of
the mortgaged premises and surrender of the casleguls, however, need not take place via the &uste
re Schneekloth, 186 B.R. 713, 716 (Bankr. D. Mont.B)9@hapter 12 case).

%2 Seeln re Fulkrod, 973 F.2d 801, 803 (9th Cir. 1992) (chaff2 case)|n re Perez, 339 B.R. 385, 390
(Bankr. S.D. Tex. 2006) (describing local rule phiting direct payment)jn re Jackson Ranch Co., 181
B.R. 552, 553-54 (Bankr. E.D. Okla. 1995) (chaft2rcase)in re Ford, 179 B.R. 821, 823 (Bankr. E.D.
Tex. 1995) (clarifying trustee's role in chapterck®es where trustee is viewed as "advocate toeirbat
contributions are regularly made to the plan, &ume that payments are properly made to crediéod,to
insure compliance with the provisions of the Codéf)re Hankins, 62 B.R. 831, 835 (Bankr. W.D. Va.
1986) (rejecting debtors' attempt to charactereagan payments as "outside of the plan" in ordeavoid
trustee's statutory fees).

%3 Seeln re Barber, 191 B.R. 879, 885-86 (Bankr. D. Kan. 1996)

% Seeln re McCann, 202 B.R. 824, 830 (Bankr. N.D.N.Y. 1996).

%5 Seeln re Vigil, 344 B.R. 624, 630 (Bankr. D.N.M. 2006) ("Bters need not demonstrate compelling
circumstances” when confirming plan so long as plegets requirements for confirmation in section
1325(a)).

% They are: (1) debtor's history; (2) reasons fa Hankruptcy; (3) trustee's likelihood of delay) (4
whether the plan modifies the secured claim; (Phsiication of the creditor; (6) ability of theetlitor to
monitor; (7) whether the debt is commercial or eoner; (8) the ability of the debtor to reorganinettie
absence of direct payment; (9) whether paymentsbeadelayed; (10) number of payments; (11) whether
direct payments impair the trustee; (12) uniqueuwrirstances; (13) debtor's business acumen; (14) pos
bankruptcy behavior; (15) good faith; (16) plan yis@ns; (17) consent; (18) ability of the trustee
monitor; (19) trustee's burdens; (20) trustee'argabnd (21) potential for abude. re Perez 339 B.R. at
409. InPerez Judge Jeff Bohm ruled that the debtor's histémesponsibility should be the most important
criterion.Id. at 409-10.

5" Seeid. at 414. Merely reducing the trustee's fee has Iedoh as not a ground for permitting direct
payments to creditor§eeln re Genereux, 137 B.R. 411, 413 (Bankr. W.D. Wash2}:98 re Harris, 107
B.R. 204, 207 (Bankr. D. Neb. 1989) ("A debtor ddawt be allowed to deny the trustee the percentag
by paying debts directly. Such a result would fratst the statutory scheme.").
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B. Adequate Protection Prior to 2005
1. Pre-confirmation

Since home mortgages are off the cram down platéaibthe most significant
secured creditor subject to cram down is the cadde Very typically, a chapter 13
debtor will buy a motor vehicle on credit from aatbx and will sign a security and
sales agreement in which the debtor pays prinapal time and (usually quite
high) interest® The dealer then sells this "chattel papet a financing company
(often a subsidiary of a car manufacturer). Trageinformally called "conditional
sales"—purchase money security interests in whiwh merchant is giving the
credit® In effect, the loan is the car itself. In additidenders provide "enabling
credit,” in which the debtor pays the dealer inhcgsrovided by the lender) and
grants a security interest to the enabling lefil@ypically, claims against cars in
chapter 13 are purchase money claims.

Alas, cars depreciate over time. Competition amcagdealers requires that
the monthly installments paid by debtors be lowithVihterest rates high (these are
often very risky loan§j amortization is slow. As a result, secured claagainst
cars are typically "under water." That is, the eabf the car is less than the pre-
petition claim of the lender against the car. @ddt prior to 2005, when a secured
claim was under water, it was bifurcated—cleftwain so that the car lender has a
perfectly secured claim and a perfectly unsecureincfor the deficit® The
secured claim, at least prior to 2005, was suligectam down.

%8 See generallyfill v. SCS Credit Corp., 541 U.S. 465 (2004).Tii, the security agreement called for
21% interest, and the bankruptcy court reset tamatown rate at the prime rate plus 1.580at 471-72.
%9 Chattel paper is defined as:

[A] record or records that evidence both a monetdigation and a security interest in
specific goods, a security interest in specific dpand software used in the goods, a
security interest in specific goods and licenseaffware used in specific goods, or a
lease of specific goods and license of softwarel usethe goods. In this paragraph,
"monetary obligation" means a monetary obligatieeused by the goods or owed
under a lease of the goods and includes a monebdigation with respect to software
used in the goods. The term does not include @tehs or other contracts involving
the use or hire of a vessel or (ii) records thadewce a right to payment arising out of
the use of a credit or charge card or informationtained on or for use with the card.
If a transaction is evidence by records that ineluh instrument or series of
instruments, the group of records taken togethestttates chattel paper.

U.C.C. § 9-102(11) (2005).

® Timothy R. ZinneckerPimzy Whimsy in the Eleventh Circuit: Reflectiondrore Alpha Systems, Inc.,
40 GoNz. L. Rev. 379, 419 (2004) (referring to purchase money igcinterest as "conditional sales
contract").

®1 Seeid. at 381 (identifying third party security interest "enabling loan™).

2 SeeTill v. SCS Credit Corp., 541 U.S. 465, 471 (20(@8scribing "subprime" auto lending market).

% Seell U.S.C. § 506(a) (20004mended byPub. L. No. 109-8, § 102, 119 Stat. 23, 99-10M%20
(bifurcating claim into unsecured).
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One of the key pieces of the bankruptcy bargaithé secured creditors are
stayed from repossessing collateral but are edtitbeadequate protection of the
security interests. According to section 363(a}, dny time.at the request o&n
entity that has an interest in property used by the trustee, the court, with or
without a hearing, shall prohibit or condition sucde, sale, or lease as is necessary
to provide adequate protectio¥f.n chapter 13, it is not the trustee who wishes to
use the car, but the debtor personally. Unlikeptdrall, where the Clark Kent-like
debtoris the truste&® the debtor and the chapter 13 trustee are seppeaigle.
Section 1306(b) significantly provides that "thdtb shall remain in possession of
all property of the estaté*'And section 363(e) is applicable to the debtonm®ans
of section 1303, which states, "[s]ubject to amgitiations on a trustee under this
chapter, the debtor shall have, exclusive of thstée, the rights and powers of a
trustee under 363(b), 363(d), 363(e), 363(f), aR@(3} of this title.®” Of course,
adequate protection under section 363(e) is ne@heght nor a power but is a
positive burden. Nevertheless, section 1303 ivarsally thought to entitle a
secured creditor to adequate protection as a gdcethe continuation of the
automatic stay in chapter 13 cases.

One of the puzzles concerning the meaning of se@®3(e) is whether the
obligation to give adequate protection arises aataally at the commencement of
the bankruptcy proceeding or whether a secureditorechust ask for it. A
surprising weight of authority outside chapter Ddds that a secured creditor must
ask for adequate protection, since section 363@yiges that acourt must grant
adequate protection at thequestof an entity that has an interest in the property
used®® Prior to 2005, this question was especially canfysn the context of

11 U.S.C. § 363(e) (2006) (emphasis added).

511 U.S.C. § 1107(a) (2006) ("[A] debtor in possmsshall have all the rights, other than the right
compensation . . . and powers, and shall perfolth@lfunctions and duties . . . of a trustee seyn a case
under this chapter.").

%11 U.S.C. § 1306(b) (2008).

6711 U.S.C. § 1303 (2006).

% SeeTranSouth Fin. Corp. v. Sharoim fe Sharon), 234 B.R. 676, 684 (B.A.P. 6th Cir. 1998}uiring
request by creditor before creditor can be enttiteddequate protection for all property of eséateept cash
collateral);In re Waverly Textile Processing, Inc., 214 B.R. 4769 4Bankr. E.D. Va. 1997) (recognizing
statutory language to "strongly suggest” credioertitled to adequate protection only upon motitmye
Cason, 190 B.R. 917, 927-28 (Bankr. N.D. Ala. 19&8posing burden on creditor "to affirmatively ags
its rights in regard to adequate protectiofifi)re Coates, 180 B.R. 110, 118 (Bankr. D.S.C. 1995p¢ising
burden on creditor "concerned about the adequaiteqiion of its security interest” to seek proteati
pursuant to section 363y re Cont'l Airlines, Inc., 154 B.R. 176, 180-81 (Bankr. Del. 1993) (finding it
necessary to "seek relief from the stay" in oraercourt to require adequate protectiappeal dismissed
91 F.3d 553 (3d Cir. 1996) (en bant);re Best Prods. Co., 138 B.R. 155, 159 (Bankr. S.D.NL92)
(denying secured creditor adequate protection éafige in value of collateral since creditor faitedmove
for adequate protection before recovering its emeipt), aff'd, 149 B.R. 346 (S.D.N.Y. 1993)n re
Broomall Printing Corp., 131 B.R. 32, 37 (Bankr.¥dd. 1991) ("To protect against a decline in coliate
value, a secured creditor . . . is entitled to esjadequate protectionTy re Kain, 86 B.R. 506, 512 (Bankr.
W.D. Mich. 1988) (stating creditor is denied proteetbecause creditor failed to request adequategion
for its noncash collateral); Greives v. Bank of M. (In re Greives), 81 B.R. 912, 965 (Bankr. N.D. Ind.
1987) ("[T]here is imposed upon such a secureditoretthe obligation to be diligent in requestingegdate
protection."); In re Offerman Farms, Inc., 67 B.R. 279, 283-84 (BamkD. lowa 1986) (determining
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chapter 13. Some courts took the position thateteas no right to it, unless the
car lender asked for it—the same rule as applisdcared creditor in chapter 7 or
11°° Since this rule is drawn from the text of sectB8(e), it makes sense that the
chapter 13 rule would match the rule for the otttapters. Others acquiesced to a
special chapter 13 rule (without much justificaji@o that, in chapter 13, secured
creditors had the right to adequate protection ftoenoutset®

Mitigating the situation of the car lender is thactf that confirmation of a
chapter 13 plan occurs on an accelerated basisordiong to Federal Rules of
Bankruptcy Procedure, a creditors’ meeting mustdheduled by the United States
trustee within forty days of the bankruptcy pefitioA confirmation hearing must
be held within forty-five days of the plan beingefl.”* Altogether, if things went
according to plan, a car lender faced only eightg-fdays before the plan is
confirmed providing for cram down payments on the’¢ The adequate protection

starting date for any adequate protection paymentsegin only from date of filing motion to liftay by
secured creditor)in re Provincetown-Boston Airline, Inc., 66 B.R. 632,3634 (Bankr. M.D. Fla. 1986)
(disallowing creditor's claim for administrativepense because creditor never requested adequégetjmo
and administrative expenses are not optional renmedieu of adequate protection); First State Bank
Advisory Info. & Mgmt. Sys., Inc.1§ re Advisory Info. & Mgmt. Sys., Inc.), 50 B.R. 627, 230 (Bankr.
M.D. Tenn. 1984) ("The Bankruptcy Code nowhere pilis responsibility on the debtor to initiate
consideration of adequate protection of creditooacash collateral."); United States v. Collitis e Ne.
Chick Servs., Inc.), 43 B.R. 326, 331-32 (Bankr.Nlass. 1984) (allowing secured creditor to request
adequate protection up to time court orders peramist use secured property but noting court cannot
exercise power to provide protection until credi@guests it)in re Briggs Transp. Co., 47 B.R. 6, 8 (Bankr.
D. Minn. 1984) (placing burden on creditor to seelief from automatic stay or demand adequate ptiotec

in order to receive it)in re Hinckley, 40 B.R. 679, 682—-83 (Bankr. D. Utah 1p@utlining procedure to be
generally followed by creditor when requesting adeq protection)in re Adams, 2 B.R. 313, 314 (Bankr.
M.D. Fla. 1980) ("Creditors should be encourageduizkly pursue their available remedies and natito
on their rights while the collateral diminishesvedue.").

% Seeln re Cook, 205 B.R. 437, 440 (Bankr. N.D. Fla. 1997at{sg adequate protection is granted from
filing date of motion for relief from stay or filmdate of motion for adequate protection).

"0'seeAssocs. Commercial Corp. v. Rash fe Rash), 90 F.3d 1036, 1049 (5th Cir. 1996) (en haeu'd
on other grounds520 U.S. 953 (1997) (discussing appropriate stahdo evaluate secured creditor's
collateral for adequate protection purposes inwb@mparing value at commencement of case withevatiu
date automatic stay is terminated); Ford Motor Gr€di. v. Lee Ip re Lee), 162 B.R. 217, 223 (D. Minn.
1993) (asserting secured party must receive valeexisted on day of petitionli re Davis, 215 B.R. 824,
826 (Bankr. N.D. Tex. 1997) (protecting creditdmterest by valuing its secured interest as oftipetidate);

In re Abrahimzadeh, 162 B.R. 676, 677—78 (Bankr. D.19®4) (calculating debtor's property market value
as of date of filing debtor's bankruptcy petitiam ection 522(f) avoidance) re Brinson, 153 B.R. 952,
954 (Bankr. M.D. Fla. 1993) ("The fair market valiseto be determined as of the date of the filiighe
petition."); Lincoln Nat'l Life Ins. Co. v. Craddk<Terry Shoe Corp.If re Craddock-Terry Shoe Corp.), 98
B.R. 250, 255-56 (Bankr. W.D. Va. 1988) (providiadequate protection from inception of case because
creditors would otherwise rush to court to fileitheotions as soon as case is filel);re Turner, 82 B.R.
465, 468 (Bankr. W.D. Tenn. 1988) (assuming adegpedtection starts at time of petitiofr); re Planned
Sys., Inc., 78 B.R. 852, 863 (Bankr. S.D. Ohio )98JA]ldequate protection is designed to preseive t
secured creditor's position at the time of banlaypiuring the pendency of the automatic stay.").

" Seell U.S.C. § 1324 (2006) (allowing confirmation tieg not later than forty-five days after meeting
of creditors but allowing earlier than twenty dafourt determines it would be in best of interest
creditors and estate and there is no objection).

"2 Seeln re Brown, 348 B.R. 583, 587 (Bankr. N.D. Ga. 200§)[tder [section] 1324 . . . in most cases,
the confirmation hearing will be held between twef20) and forty-five (45) days after the meetirfgte
creditors under [section] 341(a).")) re Perez, 339 B.R. 385, 397 (Bankr. S.D. Tex. 200@tgrmining
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issue covers only the period starting with the lbaptcy petition and ending with
the confirmation of the plaff.

So what is adequate protection substantively? Bamtgy Code section 361
provides three nonexclusive suggestions for whatight be: (1) cash payments to
the extent collateral has declined in value; (2Zraexollateral to compensate for
such a decline; or (3) other relief "as will resultthe realization by [the secured
party] of the indubitable equivalent of such ergitjnterest in such property*"
Since chapter 13 debtors will rarely have extrdatetal’® the form adequate
protection typically will take in a chapter 13 cdsecash payments to compensate
for depreciation.

The law of adequate protection payments is itsethglex. The schedule of
depreciation is typically faster than the schedfl@amortization under a security
agreement. That is why the car is under watehénfirst place. So an adequate
protection payment will tend to exceed that parttteé contractual installment,
which is allocable to retirement of principal. ®ermore, adequate protection
payments, properly, should be viewed as a dollat g the bankruptcy estate that
reduces the secured claim of a bifurcated leffdsone of it should be allocated to
interest or to the reduction of the unsecured @efidn contrast, the installment
called for under the security agreement will cangartly or even mostly in
satisfaction of interest with the remainder redgdime total unbifurcated claim. In
short, there is no clear relation between adequmtgection payments and
installments due under the contract. Only by durnincidence will adequate
protection payments for depreciation precisely é€dba amount due under the
contract.

Prior to 2005, there were some mechanisms in ftzaterelated to the secured
creditor's right to adequate protection. Old secti326(a)(1l) provided that the
debtor had to commence paying wages pursuant tolainewithin thirty days of the
plan being filed® That is, the first payments were due even befoeeplan was
confirmed. The chapter 13 trustee, however, wasunted not to disburse these

eighty-five days by referring to section 1324 ofnBauptcy Code requiring court to hold confirmation
hearing within forty-five days after first meeting creditors and referring to Rule 2003 of Fed&males of
Bankruptcy Procedure requiring creditor's meetmbé held within forty days after filing of case).

3 SeeRichardo I. Kilpatrick,Selected Creditor Issues Under the Bankruptcy AlRisention and
Consumer Protection Act of 20039 Av. BANKR. L.J. 817, 836 (2005) (referring to amended sactio
1326(a) requiring debtor to make post-petition pagta and pay secured creditors adequate protefction
portion of obligation due post-petition and pre{tonation).

11 U.S.C. § 361 (20086).

S One court found that the money paid into the afapB trustee prior to confirmation was "extra
collateral" that could be provided to a securedlitoe. In re Cook, 205 B.R. 437, 440 (Bankr. N.D. Fla.
1997).

5 See?2 CARLSON & GILMORE, supranote 25, at 64—6@liscussing effect of adequate protection payments
on secured creditor's claims).

" In re Johnson, 63 B.R. 550, 552-53 (Bankr. D. Colo. }986ggesting periodic payments are meant to
compensate for depreciation of underlying colldjera

811 U.S.C. § 1326(a)(1) (200@)mended byub. L. No. 109-8, § 309, 119 Stat. 23, 83 (2005).
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funds until confirmatiord? If confirmation was denied, payments had to berretd
to the debtor, after deductions of administratisest®

We have seen that some jurisdictions permittediti®or to pay the car lender
directly, without the intercession of the chapt8rtiusteé” But there was no good
mechanism to make sure this was actually done.thdge payments were not
forthcoming, it was up to the car lender to appeacourt to move to lift the
automatic stay for want of adequate protectionpidally, the car lender was not
organized enough to make an administrative claifFurthermore, it was very
controversial whether adequate protection claimeevegministrative expenses of
bankruptcy administratioff.Indeed, outside chapter 13 this was an explosisesi,
because, where secured creditors were entitleddaguate protection, failed
adequate protection claims gave rise to a supeityriander section 507(b)—a
priority higher than the administrative claims dbankruptcy trustee himséft This
was the secret behind the view that one had tdaskidequate protection before
being entitled to it. Since failure to get it migbenerate the section 507(b)
superpriority, a rule of adequate protection altianwas a severe threat to
bankruptcy trustees, whose administrative claimaldvdave been subordinated to
these claims. So even where a secured creditdieddpr administrative priority,
some courts were prepared to rule that car depi@tiavas not beneficial to the
bankruptcy estate and therefore not a proper adtrative claint*

To summarize, prior to 2005, there may or may @mvehbeen an opportunity to
obtain adequate protection payments prior to cowdion. If direct payments to

911 U.S.C. § 1326(a)(2) (200@mended bfub. L. No. 109-8, § 309, 119 Stat. 23, 83 (2005).

8 1d. (providing for return of payments and referringsection 503(b) addressing various administrative
fees);seeln re Brown, 348 B.R. 583, 590 (Bankr. N.D. Ga. 200&yi¢ating prior to 2005 amendments if
plan was not confirmed and case was dismissedagthpnts except for administrative expenses would be
returned to debtor). In the Southern District ofo@ga, where chapter 13 cases are dismissed, the
accumulated wages collected by the trustee mudistébuted to the car lendeee, e.g.In re Brown, 319
B.R. 898, 902 (Bankr. M.D. Ga. 2004) (noting digitibn of accumulated payments to secured creditors
when cases are dismissed).

8 In the Northern District of Texas, a debtor coafiply for permission to pay the car lender direby
way of adequate protectioBee, e.g.Chase Manhattan Bank USA, NA v. Stembrideré Stembridge),
394 F.3d 383, 384 (5th Cir. 2004) (analyzing debt@uthorization for Pre-Confirmation Disbursement"
providing direct payments to creditor).

8 SeeBroadcast Corp. of Ga. v. Broadfodn e Subscription Television of Greater Atlanta), 782d~
1530, 1532 (11th Cir. 1986) (rejecting extensioradinistrative expenses to creditor holding claimler
executory contract).

8 11 U.S.C. § 507(b) (2006) (providing for priorityaim for creditor higher than administrative claim
allowable under section 503(b)).

8 SeeFord Motor Credit Co. v. Dobbins, 35 F.3d 860, 88544th Cir. 1994) (imposing burden of proof
on creditor to demonstrate actual and necessatyoc@xpense "conferring a concrete benefit onetttate
before a claim is allowable as an administrativpesse");In re Plunkett, 191 B.R. 768, 780-81 (Bankr.
E.D. Wis. 1995) (rejecting second mortgagee'slentint for superpriority protection since it failedshow
"benefit accrued to the estatell); re Quality Beverage Co., 181 B.R. 887, 897 (BankD.Sex. 1995)
(denying creditor's request for superpriority stdtecause it did not intend on benefiting estdte)e Ralar
Distrib., Inc., 166 B.R. 3, 8-9 (Bankr. D. Mass. 4pfdetermining creditor is not entitled to admirasive
expense priority because there was no failure efjadte protection when creditor received more tioarid
have realized in liquidationgff'd, Baybank-Middlesex v. Ralar Distribs., Inén (e Ralar Distribs.), 182
B.R. 81 (D. Mass. 19954ff'd, 69 F.3d 1200 (1st Cir. 1995).
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the car lender were proposed (and permitted) tivbere the debtor chose to make
them, the car lender received payments that wepmposed to equate with
depreciation of the car. If payments were madieochapter 13 trustee (and if the
plan was never confirmed), the trustee had to metiue wages to the debtor minus
administrative expenses. Yet it was not clear hiethe adequate protection claim
was an administrative expense. Nor was the caelealways organized enough to
make the claim. Obviously this was no satisfacgiage of affairs for car lenders.

2. Confirmation

The last section discussed pre-confirmation paysnthe chapter 13 trustee,
as the law existed prior to BAPCPA. If the planswet confirmed, the chapter 13
trustee had to refund the money to the debtor (snaministrative expenses).

If the plan was confirmed, then the rules wereeddht. Prior to 2005, the
chapter 13 trustee was instructed to disburse uhdsf but, according to section
1326(b), "[b]efore or at the time of each paymentreditors under the plan," the
chapter 13 trustee was to pay administrative cldinEhis term included the
chapter 13 trustee's fee and, significantly, feesiébtor's counséf.

The implication of section 1326(b) was that the sustrative creditors could
takeall the plan payments until their claims were paidhisTmeant that none of the
money went to the car lender. With the car deptew, the lender was driven
more deeply under water: "[t]hus, for example, whka [c]hapter 13 Trustee
makes her first monthly disbursement after conftioma she may not disburse any
payment to secured or unsecured creditors unldbg aame time, the Trustee pays,
in full, the unpaid, allowed attorney fees of Debtaounsel® According to this
view, to pay even $.01 to a nonpriority creditortheut finally satisfying the
administrative creditors in full violates sectio®26(b)® Only if a distribution to an
administrative creditofully paysthat claim can even $.01 be paid to the nonpyiorit
creditors "at the same time":

A partial payment of an administrative expensenclaiould not
satisfy [section] 1326(b)(1) because there woulll smain an
unpaid administrative claim. The "before or at thime of"
language addresses the situation where at any gjiventhere are
funds available for distribution to other creditoafter the full
payment of the [section] 507(a)(1) claims. Suchgleage permits

811 U.S.C. § 1326(b) (200@mended byub. L. No. 109-8, § 1224, 119 Stat. 23, 199 (2005

8 Seell U.S.C. § 330(a)(4)(B) (2000) (permitting caargrant reasonable fees to debtor's attorney based
on benefits and necessity of services given toaghtl U.S.C. § 503(b)(3) (2000) (listing variqusssible
actual and necessary expenses incurred during Ugatelrand considered "administrative expenses").

8n re Harris, 304 B.R. 751, 757 (Bankr. E.D. Mich. 2004).

81d. at 757 (“Section 1326(b)(1) plainly means thatrat given time after confirmation . . . if thereaisy
unpaid, allowed administrative expense . . . nongyt may be made to any other creditor under tae pl
unless the unpaid administrative expense is pdidllireither first or at the same time.").
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the remaining funds to be paid immediately to dwediin other
classes without their having to wait for the nextbonthnly
distribution under the plan. However, where theme iasufficient
funds to pay administrative claims in full, sectidi326(b)(1)
requires that claims in other classes await payfflent

There is an alternative way of reading section {8R&at reaches the same
result. Section 1326(a) requires the chapter Ude to pay administrative claims
"[blefore or at the same timef each payment to creditors under the plaf."
Meanwhile, section 1322(a)(2) requires a plan t@Vjle for the full payment, in
deferred cash payments, of all claims entitled iorjty under section 507 . . .
unI%_:,s the holder of a particular claim agreesddfarent treatment of such claim .

Putting these two provisions together, it would egpthat section 1322(b)(1)
does not require that administrative creditors bedpin full before any
administrative creditor is paid. It only requirdst creditors be paid ldtle either
before orat the same tim@onpriority creditors are paid. That is to sag¢ton
1326(b) is largely (but not entirely) permissiveSection 1326(b) is certainly
consistent with subordinating cram down paymentadministrative claims. In
such a case, the administrative claims are paitbféea payment to a creditor. On
the other hand, a plan that subordinates the adtrative claims to the cram down
payments of the car lender would appear to violagetion 1326(b); the
administrative claims would then be paid neithdolenor at the same time as but
after at least some of the payments to creditors. Taumost, section 1326(b) at
least requires that $.01 of the wages be paide@tiministrative claimat the same
timeas the car lender takes the rest of the payment.

If it is true that section 1326(b) is largely pessive, who decides the priority
between the administrative claimants and the caddgs right to cram down
payment? The answer is the debtor (who is of @mwmunseled by a lawyer
desirous of rapid payment). Only the debtor caitewa plarn’® And the court is
required to confirm a plan that complies with section 1298t Therefore, when
the debtor submits a plan that awards priorityeolawyer, the court must accept it.

Some courts have disagreed with both of the abeaelings favoring the
administrative creditors over the car lender. General Motors Acceptance Corp.
v. Dykes(In re Dykes)? the bankruptcy court refused to confirm a plareasilit
established pro rata sharing of the monthly instefits between the car lender and

8d. at 757;accordIn re DeSardi, 340 B.R. 790, 809 (Bankr. S.D. Tex. 208ting all administrative
claims should be paid before, or at same timeeseml payments to creditors).

%11 U.S.C. § 1326(b) (2006) (emphasis added).

111 U.S.C. § 1322(a)(2) (2006).

211 U.S.C. § 1321 (20086) (“The debtor shall filglan.").

% 11 U.S.C. § 1325(a) (2006) (stating "court shathfom a plan" if it complies with requisite
subsections).

410 F.3d 184 (3d Cir. 1993).
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the debtor's lawye¥. The debtor rewrote the plan to provide for suchrisiy and
then appealetf. The court of appeals never reached the merith@fappeal; the
split of the debtor's wages between the adminiggatreditors and the car lender
was of no concern to the debtor, who was not astpernggrieved,” as the common
law of bankruptcy appeals required him to°h&o the case represents an instance
(without appellate approval) of mandatory pro rataaring as a condition of
confirming the plan. Such a view can be criticiZed legislating a criterion to
section 1325(a) confirmation criteria that Congresss fit not to add.

Similarly, in In re Papas & Rose, P. Judge John Teselle had issued a
guideline requiring the administrative creditors sbare pro rata with other
creditors’® The district court decided it had no jurisdictiom issue a writ of
mandamus to reverse this practitebut it said in dictum that the order was
consistent with section 1326(b)—that is, sectioB6(B) is permissivé? The issue,
however, is whether the court can refuse to conéiramapter 13 plan that conforms
with section 1325(a). This the district court diot address.

Courts were divided, then, on whether section 13P6¢yen permits payments
to car lenders when the administrative creditokeheot been paid in full. But even
if section 1326(b) awards priority to administratiereditors over the car lender,
courts occasionally found independent means tetrjans that allowed the car to
go under water so that the debtor's lawyer coulddie in full from plan payments.
Some courts thought that the cram down provisioth & inherent reference to
adequate protection in it, such that payments utigeplan had to reimburse the car
lender for depreciatiotf?

Many courts, however, simply found that section @(B2 subordinates the car
lender to the debtor's lawy&Ff. According to these courts, the secured creditsr ha

*1d. at 186.

%|d. at 186-87.

1d. at 187—88 (determining "person aggrieved" is qoesif fact for district court and here districtuzb
did not address it so it could not be addresseappeal). Perhaps a better point is that the detdored the
appeal on the denial of the first plan by volulyesubmitting a second plan providing for pro rsiearing.

%229 B.R. 815 (W.D. Okla. 1998).

#|d. at 817.

19914, at 818.

10114, at 819-20accordIn re Murray, 348 B.R. 917, 921-22 (Bankr. M.D. Ga. 20@)proving standing
order requiring sharing of payments between adinatige creditors and secured creditors).

192 Seeln re Brown, 319 B.R. 898, 902-03 (Bankr. M.D. Ga. 20(sthting plan not feasible if car goes
under water, because secured creditor could hayditted to repossess cah) re Cook, 205 B.R. 437, 443
(Bankr. N.D. Fla. 1997) (declaring if car goes undeater, plan fails because it did not provide toe car
lender to "retain the lien" within the meaning etgon 1325(a)(5)(B)(l))In re Johnson, 63 B.R. 550, 554
(Bankr. D. Colo. 1986) (rejecting plan under whiehder would not receive payment for over threeryea
because car would have depreciated in value to extent lender would no longer be secured creditor)
Some courts viewedohnsoras sui generis and as standing for the propoditiaty although section 1326(b)
required the administrative creditors to be pamtfithe court could refuse to confirm if the delaly
payment to the car lender was extre®eeln re Moses, 293 B.R. 711, 716 (Bankr. E.D. Mich. 2003).

1%% Seeln re Brown 319 B.R. at 901 (noting prior decisions do nadrads whether delay in payments to
secured creditors in favor of debtor's attorneyts&easibility" requirement for confirmationly re Harris,
304 B.R. 751, 757 (Bankr. E.D. Mich. 2004) (statplgin meaning of section 1326(b) is administrative
costs, including attorney's fees, must be paidulhtefore other creditors)n re Walters, 203 B.R. 122,
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no adequate protection claim to make after confiilona After that pointthe plan
(not section 363(e)) governs the rights of theleader. Cram down was regulated
by section 1325(a)(5), and nothing there, prioR@05, required that the cash flow
be constructed in a way that the secured credibmemgoes under water after
confirmation!® These courts simply declined to supplement secR25(a)(5) by
adding this requirement.

C. Adequate Protection and BAPCPA

BAPCPA changes the above rules in ways that areentitely coherent. To
start, Congress has rewritten the rule that reguitee debtor to make pre-
confirmation payments. According to new sectio26(3)(1):

Unless the court orders otherwise, the debtor sbathmence
making payments not later than 30 days after the diathe filing
of the plan or order for relief, whichever is earf{® in the
amount—

(A) proposed by the plan to the trustee;

(C) that provides adequate protection directly twreditor holding
an allowed claim secured by personal property ¢oetktent that the

123-24 (Bankr. S.D. lll. 1996) (holding adequatet@ction is to compensate creditors before confiona
of plan);In re Dews, 191 B.R. 86, 92 (Bankr. E.D. Va. 1995) (rglagainst requiring debtor to pay lender
for depreciation). According to section 1322(a)@)plan shall "provide for the full payment, in eeéd
cash payments, of all claims entitled to priorityder section 507 of this title, unless the holderao
particular claim agrees to a different treatmergwsh claim . . . ." 11 U.S.C. § 1322(a)(2). Cadkrs have
lamely argued that the meaning of section 1322)ayék that the debtor's lawyewustbe paid on a deferred
basis, thereby clearing the way for distributiom$hte car lender. These claims were universallgctep.See

In re Harris, 304 B.R. at 758 ("[Section] 1326(b)(1) does require or allow full payment of Debtors'
attorney fees to be delayed in favor of paymentsetwured creditor.")in re Moses, 293 B.R. 711, 714
(Bankr. E.D. Mich. 2003) (allowing debtor's counselreceive lump sum payment before creditor is paid
rather than compensation through deferred cash @atghIn re Parker, 15 B.R. 980, 982 (Bankr. E.D.
Tenn. 1981) (rejecting creditor's argument abobtalés attorney needing to file proof of claim irder to
be compensatedff'd, 21 B.R. 692 (E.D. Tenn. 1982).

10411 U.S.C. § 1325(a)(5) (200@mended byub. L. No. 109-8, § 102, 119 Stat. 23, 33 (2005).

195 |n a voluntary case the bankruptcy petition cautets the order for relief. 11 U.S.C. § 301(b) @00
Of course, the debtor will never file a chapterplan before the voluntary bankruptcy petition. Mehitey
involuntary chapter 13 cases are not permitBal1 U.S.C. § 303(a) (2006) ("An involuntary caseyrha
commenced only under chapter 7 or 11 of this tiéled only against a person" with exceptions). The
reference here to "whichever is earlier" must pbbpde dismissed as nonsenSeeHenry E. Hildebrand
IIl, Impact of the Bankruptcy Abuse Prevention and QmesProtect Act of 2005 on Chapter 13 Trustees
79 AM. BANKR. L.J. 373, 378 n.23 (2005) ("It is unclear how atdelwould file a plan before the filing of
the petition."). Prior section 1326(a)(1) requiggyment within thirty days of filing a plan, whidould be
filed fifteen days after the bankruptcy petiti@eell U.S.C. § 1326(a)(1) (200@mended byub. L. No.
109-8, § 309, 119 Stat. 23, 83 (200&)¢e alsdED. R.BANK. P. 3015(b) (2002).
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claim is attributable to the purchase of such prigpiey the debtor
for that portion of the obligation that becomes ddier the order
for relief, reducing the payments under subpardgr@ by the
amount so paid and providing the trustee with evigeof such
payment, including the amount and date of payrént.

Subparagraph (C) is the provision that supplemém@sincertain regulation of
adequate protection prior to confirmation. Thisvnsubparagraph suggests that
adequate protection be supplied to car lenderkanpte-confirmation period. Of
course, the section begins with the suggestionatmiurt may order otherwis¥.
Presumably courts will not use this language agxause to legislate rules that
override BAPCPA. Rather, the invitation properlgrtains to unusual facts with
peculiar equities.

Note must be taken of the odd way adequate protedii described in section
1326(a)(1)(C). Abstracting from this subparagraguh that we have only the
troublesome words before us:

[Aldequate protection . . . to a creditor holding allowed
[secured] claim . . . to the extent that the cl&énrattributable to the
purchase of such property by the debtor for thatigo of the

obligation that becomes due after the order faefel . 1%

Classically, adequate protection means protectioom f depreciation of the
collateral® In United Savings Association of Texas v. Timberswbbd Forest
Associates, Ltdt’® the Supreme Court took special caredeny that adequate
protection relates to decline of the value of teeused claint'* For this very
reason, secured creditors had no right to inter@stpensation on the claim—only
to protection against depreciation of the colldtéfa Yet the above-quoted
language in BAPCPA connects the concept of adequatection to the amount of
the claim.

| can make no sense whatever of the above-quotetidge-® Let us apply the

19671 U.S.C. § 1326(a)(1) (2006). Omitted subparay(&) requires a debtor to stay current on payments
with regard to leases of personal property (i&s)kSeell U.S.C. § 1326(a)(1)(B) (2006).

10711 U.S.C. § 1326(a)(1) (2006) ("Unless the comteos otherwise . . . .").

10871 U.S.C. § 1326(a)(1)(C) (2006).

19 5ee11 U.S.C. § 361(1)—(2) (2006) (providing for piiten against depreciation by “requiting the
trustee to make a cash payment or periodic casmetg to such entity" or "providing to such entity
additional or replacement lien").

110484 U.S. 365 (1988).

g, at 373.

12 |d. at 372 (comparing to section 506(a) where "valfieuzh creditor's interest" means "value of the
collateral" and if interest was added the valuertmlitor will exceed the value of the collatera@e alsdn
re Brown, 348 B.R. 583, 594 (Bankr. N.D. Ga. 200&jdcting inclusion of interest component except
where an oversecured creditor has equity cushion).

13 AccordIn re Brown, 348 B.R. 583, 593 (Bankr. N.D. Ga. 200&pfessing puzzlement as to adequate
protection definition in section 1326(a)(1)(C)).
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offending language to a car worth $20,000 that eca total purchase money
obligation of $30,000. Of this $30,000, $1,000insarrears from before the
bankruptcy petition. Whether or not the bankruptsglf is an event of acceleration
under the security agreement, the rest of the $29i® "due after the order for
relief." What is the relation of adequate protectio the $29,000 portion of the
claim? It is hard even to fathom an answer todhisstion, and so | will assume the
limitation of the adequate protection right to amsudue after the bankruptcy
petition is meaningless.

As we shall see, a kind of adequate protectionirement is added to section
1325(a)(5)* of the sort that many courts refused to recoghigiere 2005. This
doesnot repeat the odd limitation of section 1326(a)(1)@)d is more clearly
evocative of the classic notion of protection agadepreciation.

1. Must Payments Be Made Via the Chapter 13 Tr@stee

Subparagraph (C) seems to state that the debttbmsilee adequate protection
paymentdirectly to the secured lend&F. In contrast, under subparagraph (A), the
chapter 13 trustee is to receive proposed plan amb§ So at first glance,
Congress seems to be requiring adequate protegéigments "outside the plan.”
Subparagraph (C) also requires a debtor to supsdierce to the chapter 13 trustee
that adequate protection payments were actuallyeffadThis provision only
makes sense if section 1326(a)(1)(C) authorizestdpayments; what need is there
of evidence if the payment is directly to the teet But, upon closer look,
payments under (C) are supposed to reduce paymades (A). This means that
the plan must provide for adequate protection payments; onlyntlidmes the
subtraction requirement make sense. In that dhsetrustee receives under (A)
what the plan calls faninusamounts paidlirectly to the secured creditors.

An oddity about section 1326(a)(1)(C) is that adagprotection payments are
due to "a creditor holding an allowed claim" secuby a purchase money security

1411 U.S.C. § 1325(a)(5)(B)(iii)(Il) (2006) (confiing plans where "holder of the claim is secured by
personal property, the amount of such payments sbabe less than an amount sufficient to provaée
holder of such claim adequate protection duringoréod of the plan.”).

11511 U.S.C § 1326(a)(1)(C) (200@ut sedn re Beaver, 337 B.R. 281, 283-84 (Bankr. E.D.N.C. 3006
In In re Beaver, Judge Thomas Small refused to go alomgel8mall noted that, prior to 2005, the mode of
adequate protection could be chosen by the ddbtcat 285. Since Congress had not clearly abrogated t
privilege, the meaning of section 1326(a)(C) waa tha debtorchoseto adequately protect the lender with
cash payments equal to the pre-petition securitgeagent, then the debtor was required to commémnse t
payments prompthid. at 284. Instead, the debtor chose to make snglgnents to the secured creditor on
his car.ld. at 285. For this reason, the section does notyapplother words, the statute is meaningless
unless the debtor chooses to make periodic paynthats happen to coincide with the pre-petition
agreementSeeid. (maintaining pre-petition payments made by chap8debtor directly to secured creditor
is not only way to provide adequate protectionremlitor under section 1326(a)(1)(c)).

1611 U.S.C. § 1326(a)(1)(A) (2006) (requiring detttomake payments proposed under plan to trustee).

11711 U.S.C. § 1326(a)(1)(C) (2006) (“[T]he debtoallkommence making payments . . . in the amount .
. . that provides adequate protection . . . andigirng the trustee with evidence of such paymenrtiuiding
the amount and date of payment.”).
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interest'*® An allowed claim is usually thought to imply ttthe creditor has filed a
proof of claim'*® Yet the bar date for filing a proof of claim isety days after the
first creditors' meeting, which interest must bédheithin forty-five days of the
bankruptcy petition. So there is a good argumieatt, in the absence of the proof of
claim, a secured creditor hag right to adequate protection payments under sectio
1326(a)(1)(C) until the proof of claim is filed @gler)'?°

It remains to be seen whether courts will read phayvision literally and limit
adequate protection payments to those car lendeoshave actually filed proofs of
claims!?* At least one court, in a different context, hasctdd to ignore the fact that
BAPCPA refers to secured creditors wétllowed claims This decision arose in the
context of a BAPCPA provision preventing the naias ride-through in chapter 7
cases? Prior to 2005, some courts permitted chapter Tatebn effect to reinstate
the security agreement over the opposition of theused party”® The 2005
amendments bring this practice to an end, howe&ecording to section 521(a)(6):

[Iln a case under chapter 7 of this title in whitie debtor is an
individual, [the debtor may] not retain possessii personal
property as to which a creditor has atliowed claim for the
purchase price secured in whole or in part by aerést in such
personal property unless the debtor, not later #fadays after the
first meeting of creditors under section 341 (aheri—

(A) enters into an agreement with the creditor pans to

section 524(c) with respect to the claim secured sbigh

property; or

(B) redeems such property from the security intepessuant

to section 722.

1811 U.S.C. § 1326(a)(1)(C) (2006) (referring toldaled claim secured by personal property to the
extent the claim is attributable to the purchassuch property by the debtor").

19 Sednfra text accompanying note 365—421.

120 seeHildebrand,supranote 105, at 379 n.25 ("[T]he debtor must deteentire amount to be paid to
such PMSI creditors which have filed proofs of claimprovide 'adequate protection'. . . .").

121 SeeHildebrand supranote 105, at 379 (defending practice of requikkgquate protection payments
to chapter 13 trustee on ground trustee must momiteether proofs of claims have been filed, as only
allowed secured creditor are to obtain adequateqtion).

122 5ee generallylean BrauchemRash and Ride-Through Redux: The Terms for Holdingo Cars,
Homes and Other Collateral Under the 2005 ,At3 Av. BANKR. INST. L. REV. 457 (2005) (discussing
chapter 7 "ride-through").

123 SeePrice v. Del. State Police Fed. Credit Unidm fe Price), 370 F.3d 362, 374-75 (3d Cir. 2004)
(declaring debtor's option to keep collateral at&y £urrent on loan payments "does not requireiipec
creditor action"); McClellan Fed. Credit Union v.rRer (In re Parker), 139 F.3d 668, 673 (9th Cir. 1998)
(refusing to limit debtor's options through cred&aeading of applicable statutes); Capital Commd-ed.
Credit Union v. BoodrowI( re Boodrow), 126 F.3d 43, 49-50 (2d Cir. 1997) (ipteting statute as not
limiting debtor's options to "redemption, reaffimio@ or surrender of the property"); Home Owners
Funding Corp. of Am. v. Belangein(re Belanger), 962 F.2d 345, 347-48 (4th Cir. 1992nt{ending
section 521(2) does not require debtor to choosgeption, reaffirmation, or surrender of propéayhe
exclusion of all other alternatives although noeothlternatives are provided for in the Code"); bpWwed.
Credit Union v. West, 882 F.2d 1543, 1547 n.7 (10th 1989) (rejecting application of case involyin
prohibition of redemption through installments).
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If the debtor fails to so act within the 45-day ipdrreferred to in
paragraph (6), the stay under section 362(a) isitated with
respect to the personal property of the estatd tireodebtor which
is affected, such property shall no longer be pitypef the estate,
and the creditor may take whatever action as tb pugperty as is
permitted by applicable nonbankruptcy law, unlebg ftourt
determines on the motion of the trustee filed lefitie expiration
of such 45-day period, and after notice and a hgaithat such
property is of consequential value or benefit te #state, orders
appropriate adequate protection of the creditoteréest, and orders
the debtor to deliver any collateral in the delstpdssession to the
trustee . . '?*

Notice that section 521(a)(6) prohibits debtor mé® when a creditor has an
allowed claim An allowed claim arguably requires the filingaproof of claim by
secured creditors in a chapter 7 or 13 case. Wherereditor has not filed a proof
of claim, may the debtor then retain the collatrah In re Rowe*® Judge Dale
Somers held no:

The Court does not believe that Congress could reeaded the
phrase "allowed claim" to have the clear meanirggyilasd to it by
operation of section 502, since this constructibratiowed claim"
renders the section applicable only in asset chaptases when a
secured creditor files a proof of claim after tHerkc has given
notice that assets are available for distributfSn.

Judge Somers then cited Supreme Court dictum that meaning can be ignored

in the "rare case[] in which the literal applicatiof a statute will produce a result
demonstrably at odds with the intentions of itsftera.""*” So emboldened, Judge
Somers ruled that the automatic stay was autontigtidéed because the debtor did

not elect to reaffirm the security agreement oeesd the property, even though the
car lender did not have an allowed secured ctafm.

12411 U.S.C. § 521(a)(6) (2006) (emphasis added).

125342 B.R. 341 (Bankr. D. Kan. 2006).

12614, at 348.

1271d. at 349 & n.24 (citing United States v. Ron PainteEps., Inc., 489 U.S. 235, 242 (198Bt see
Bracewell v. Kelley i re Bracewell), 454 F.3d 1234, 1241 (11th Cir. 2008), (n the face of plain
statutory language, an opinion runs on about pepasd policies, it is a sure sign the revisioriekid out
and an effort is being made to slice and dice deaguage to make way for the policy preferencethef
writer.").

128|n re Rowe 342 B.R. at 351. It could be pointed out, howetlest even if section 506(a)(6) refers to
allowed secured claims, section 362(h) does®e¢ll U.S.C. § 362(h) (2006). As a result, whethenair
Judge Somers is right, the car lender still remsesethe car if the debtor does not redeem orimeafven
if no proof of claim is filed.Seeln re Donald, 343 B.R. 524, 538 (Bankr. E.D.N.C. 200®l)ifg section
362(h) requires debtor to redeem or reaffirm aildrfato do so triggers consequences of sectioidjp1
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In the ensuing discussion, | assume without pregith the question that courts
will find a congressional intent to require immediadequate protection payments
in section 1326(a)(1)(C), even where no proof @il has been filed. Certainly
any other conclusion deprives car lenders of thewly won adequate protection
right in any case where filing the proof of claisdelayed.

Another oddity is that section 1326(a)(1)(C) doe$ govern how often such
payments should be matfé.Yet section 1307(c)(4) makes "failure to commence
making timely payments under section 1326" grouiodglismissal of the chapter
13 casé?® An argument can be made, however, that the spirBAPCPA is
monthlypayments. First, means testing under chaptetigdgo the feasibility of a
chapter 13 plaf®* The chapter 7 means test is tied to "current myritttome'32
and to "monthly expense&® These are hints that Congress expects chaptes 13 t
proceed generally on a monthly basis. Also, BAPGR& requires cram down of
car lenders in "equal monthly amount¥'Furthermore, where a debtor has tried to
file a chapter 7 case and has been kicked outdokitoptcy abuse under section
707(b), BAPCPA now permits the chapter 7 trusteebéocompensated in the
ensuing chapter 13 case. Significantly, the estér@ "shall be paid monthly®®
All of these hints point toward a congressionalemtption of monthly payments of
adequate protection in chapter 13.

Finally, it should not be forgotten that the openimords of section 1326(a)(1)
are "[u]nless the court orders otherwise." Thesedws/csuggest that courts can
simply ignore the dictates of section 1326(a) anodwvhat they want. As we shall
see, at least one court has taken up this invitatioavoid what section 1326(a)
seems to say about direct adequate protection pagrbg the debtor, bypassing the
chapter 13 truste®®

To the extent that BAPCPA requires adequate priotegtayments directly to
car lenders, at least one contradiction is solvéthder section 1326(b)(1), the
chapter 13 trustee must pay administrative creglitfirst, once the plan is
confirmed™ Prior to 2005, this rule possibly meant that modegignated for the

129 seeHenry J. SommerTrying to Make Sense Out of Nonsense: Represe@timgumers Under the
Bankruptcy Abuse Prevention and Consumer Protediicinof 200579 Av. BANKR. L.J. 191, 228 (2005)
(noting "[t]here is no requirement that the payrsdrg made at any particular time intervals").

13011 U.S.C. § 1307(c)(4) (2006).

181 E g, Stuart v. Kochlf re Koch), 109 F.3d 1285, 1288 (8th Cir. 1997) (obseyvability to pay for
section 707(b) purposes is measured by evaluateigdps' financial condition in a hypothetical [giiter 13
proceeding")in re Jones, 335 B.R. 203, 208 (Bankr. M.D. Fla. 20083l(eating primary factor in chapter 7
claim is whether debtor has ability to pay portaiabilities under hypothetical chapter 13 plan).

13211 U.S.C. § 707(b)(2)(A)(i) (2006) (defining moltiexpenses).

18311 U.S.C. § 707(b)(2)(A)(ii)(I) (2006) (correlagiimonthly income and abuse).

134 11 U.S.C. § 1325(a)(5)(B)(iii)(I) (2006) (explaimj where property is to be distributed according to
this section, it "shall be in equal monthly amotnts

13511 U.S.C. § 1326(b)(3) (2006). The most the estle can obtain is monthlypayment of $25. The
ex-trustee may obtain less than this, where theawred nonpriority creditors together receive lgsmn
$500 a month. | leave it as an exercise for theleeto derive this detail from the algebraicallymgex
provisions of section 1326(B)(ii).

1% Seginfra Part 11.C.2.

13711 U.S.C. § 1326(b)(1) (2006).
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car lender could be diverted to the bankruptcy sy If, however, direct payment
to creditors is required, the contradiction caremide. The secured lenders directly
receive adequate protection payments from fundstiséee never controls.

But on the matter whether the debtor has the righihake direct payments,
another amendment must be noted. Congress alsndathesection 1326(a)(2),
which requires a refund (minus administrative exgash to the debtor, when the
plan is not confirmed. Instead of returning paytadn the debtor, the trustee must
instead return "payments not previously paid andysbdue and owing to creditors
pursuant to paragraph (3) to the debtor . *® "Payments not previously paid"
must refer to payments made to the chapter 13eeusy the debtor under (A) that
the trustee has not yet made to the creditors. idBLit the trustee not supposed to
make any payment to anyone until after confirm&io®ignificantly, the trustee
should not return sums "due and owing to credipansuant to paragraph (3)." So
apparently the trustee may distribute some fundsr o confirmation—to the
creditors mentioned in subparagraph (3).

According to section 1326(a)(3):

(3) Subject to section 363, the court may, uponiceoand a
hearing, modify, increase, or reduce the paymesqsired under
this subsection pending confirmation of a ptah.

The reference to paragraph (3) is inapt. Congstssild have referred to
section 1326(a)(1)(C). If it had, then section @(2(2) would require the trustee to
make pre-confirmation payments to car lenders. Ampunt needed to reimburse
these parties would not then be returned to théod@hen confirmation fails. As it
stands, if the Bankruptcy Code is taken literatlye trustee should pay the car
lender only if, prior to the return, the court Hedd a hearing and has modified the
debtor's obligation to pay the lessor-lender; whasesuch hearing has been held
(which will no doubt be the vast majority of casdkp trustee must return the funds
to the debtor, even though the car lender haswedeaio adequate protection. A
literal reading is close to reviving the rule that)ess the secured creditor asks for it
(i.e., a hearing under (3) is held), the creditor hagigbt to adequate protection;
rather the pre-confirmation amounts paid by thetalenust be returned to the
debtor if the plan is not confirmed. At least aoeirt, however, has overlooked the
problematic cross-references and has interpretetiorel326(a)(2) to mean that
adequate protection payments should not be sunmetdeack to the debtor if
confirmation fails:*°

But did not section 1326(a)(1)(C) command the delito pay the lender
directly? How then does the trustee hold funds for theddeh One possible answer

1811 U.S.C. § 1326(a)(2) (2006).

13911 U.S.C. § 1326(a)(3) (2006).

19 1n re Brown, 348 B.R. 583, 590 (Bankr. N.D. Ga. 2006P]te-confirmation adequate protection
payments made by a debtor to the [c]hapter 13 @eufdr disbursement to a specific creditor . .e ar
payments that could not be returned to debtor.").
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is that a debtor maghooseto make payments under the plan to the lefddt.
cannot be the case that the debtor may be commaadedke payments under the
plan; otherwise, "directly” in section 1326(a)(1)@d (C) really is made to mean
"Iindirectly.” Of course, it should always be remeardal that section 1326(a) begins
with the words "[u]nless the court orders otherwise."

Whatever new section 1326(a) means, it certainlgsdnot prohibit direct
payments by the debtor to creditors.Inmre Clay*** Judge William Thurman ruled
that, if anything, new subparagraph (C) more cleandicates a congressional
intent to permit payments directly to the secureetitor!*® Indeed, section 1326
seems to say that the pre-confirmation amount th@tdebtor must pay is the
amount of wages payable to the chapter 13 trusideruthe proposed plaand an
amount needed to provide adequate protection teahénder. The latter amount
is therefore described a®t being part of the wages payable to the chapter 13
trustee.

Nevertheless, some courts have taken the stronigigposhat debtors are to
make payments through the chapter 13 trustee, ite € the new BAPCPA
provisions:** This practice is bolstered by the fact that secti®@26(a)(1) begins
with the admonition, "[u]lnless the court ordersestiise . . . ." In other words,
whatever Congress has done in section 1326(a)(feisatory only. In fact, the
courts can do whatever they want. This raises attewdifficulty of section
1326(b), which arguably requires the chapter 13témi to pay administrative
creditors first before "creditors under the plah."

2. The Priority of Adequate Protection Payments

The Southern District of Texas has promulgated calloule that mandates
payment of both the home mortgage and car loansigirthe chapter 13 trustéé.
This rule presents the problem of how money intthetee's hands can be paid to
secured creditors in light of section 1326(b), vharguably requires the debtor's
lawyer and other administrative creditors be past.f We have already noted that
section 1326(a)(2) requires the chapter 13 trustdeld back amounts paid to the
trustee prior to confirmatiolf; but once confirmation exists, the trustee is negli

141 As occurred inin re Brown, 348 B.R. 583, 590 (Bankr. N.D. Ga. 2006) (allogvfior confirmation of
plan where debtor makes pre-confirmation adequadéegtion payments to trustee for disbursement to
secured creditor).

142339 B.R. 784 (Bankr. D. Utah 2006).

314, at 787.

144 Seeln re DeSardi, 340 B.R. 790, 812 (Bankr. S.D. Tex. 2006)re Perez, 339 B.R. 385, 390 n.4
(Bankr. S.D. Tex. 2006) (defining term "under tHarn to include payments made by both trustee and
debtor to creditors).

1511 U.S.C. § 1326(b) (2006).

146 BANKR. S.D.TEX. R. 4001(e) ("In each chapter 13 case, the Couttisgilie an order that authorizes
the use of estate vehicles under section 363 amddms adequate protection to the holders of lmmshe
vehicles.").

14711 U.S.C. § 1326(a)(2) (2006).
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to pay administrative expenses, including the d&btmunsel fe&’® "[blefore or at
the time of each payment to creditors under the pla .**°

In re DeSardi*° is an important, carefully reasoned opinion in ebhiludge
Marvin Isgur valiantly defends the local rule reipg all adequate protection
payments be madadirectly to secured creditors (via the trustee), in spft¢he
requirement in section 1326(b) that administrativeditors be paid "[b]efore or at
the same time of each payment to creditors underptan . . . "—something
payments directly to creditors could achieve withduoterference of section
1326(b)™>* His justification is that car lendersan be paid immediately upon
confirmation because adequate protectisnan administrative expense of the
bankruptcy estate. "Debtors in chapter 13 ofteedntheir vehicles to drive to
work, which in turn allows for preservation of tetate.*** "Need" here is usually
true. But it is surely the case tlsmetimeslriving to work is a convenience, not a
necessity>® So what Judge Isgur does is to render a factfipeiiuation into a
rule, thereby conserving judicial time over an e&sshat most debtors will witt?
This is understandable and nowhere absolutely thdoyethe Bankruptcy Code. It
should be noted that the local rules on adequatéeqtion can generally be
modified at the discretion of the court, so that tle itself constitutes only a
presumptiort>®

Judge Isgur adopted the strict view that sectia26{ld) requires the priority of
administrative creditors over nonpriority creditb?s This raised the issue of
whether car lenders of necessity would be drivasreumater in the early months of
a chapter 13 plan. According to Judge Isgur, noly ds depreciation an
administrative expense but a superpriority admiaiste expense, thanks to section
507(b)**” On this premise, the car lender should outrankother administrative

18 Seell U.S.C. § 330(a)(4)(B) (2006) (“[T]he court meajow reasonable compensation to the debtor's
attorney . . . ."); 11 U.S.C. 8§ 503(b)(2) (2006)Iciaing for administrative expenses including
"compensation and reimbursement awarded undepose2sio(a)").

1911 U.S.C. § 1326(b) (2006).

150340 B.R. 790 (Bankr. S.D. Tex. 2006).

¥11d. at 808.

%214, at 799.

133 But see In reSolis, 2006 Bankr. LEXIS 3126, at *25 (Bankr. STex. Nov. 14, 2006) ("[T]here is
almost always an alternative, such as walking, diiey, public transportation, carpooling, obtaining
housing closer to the workplacsg.").

% Ironically, immediately after defending a univdrsale because debtors "often need their vehicles,"
Judge Isgur writes: "It is generally the policy bankruptcy to distribute assets of the estate ggtal
creditors. Such a policy requires that any stayupsiority be narrowly construedlh re DeSardj 340 B.R.
at 799 (citations omitted). The Southern Distrideris anything but a narrow construction.

155 Seeln re Desardj 340 B.R. at 800 (stating "local rule is not inded to fit every circumstance” parties
can challenge sufficiency of protectiorljy re Perez, 339 B.R. 385, 408-09 (Bankr. S.D. Tex. 006
(upholding Court's discretion to deviate from locale depending on particular case and allow dsbtor
make payments directly to creditors).

1%6 Seeln re DeSardj 340 B.R. at 809 (noting requirement of “full pagmh of any administrative claim
before (or at the time of) general payment shoaldrmence under a chapter 13 plan").

157 According to section 507(b):

If the trustee, under section 362, 363, or 36 title, provides adequate protection
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creditors and should receive the first distribusidnom the chapter 13 trustee's
funds.

It is far from obvious that anything can be learfreen section 507(b). Section
507(b) works adequately well in chapter 7 casesgrevhihere is a fixed pot of
money and it is now time to distribute it, pursusmtsection 726(a). There, we
learn that a chapter 7 trustee must distributecdh "in the order specified in
section 507 38 Section 507(b) establishes a failed adequate gifoteclaim as the
first priority among the administrative creditorBut in chapter 13, all we learn is
that administrative creditors can be paid over t{bng must be paid in fully>® This
rule does not mention section 507(b), but presumitibo can be paid over time.
Meanwhile there is no reason to suppose othertorsdtannot be paid before the
section 507(b) claim is fully pait§® Because of the deferred payment rule, there is
no fixed pot against which the section 507(b) piyomight manifest itself. There
is only a cash flow, and statutory permission tiedéhe payment of administrative
claims. By way of illustration, administrative expes are now mostly
subordinated to domestic support obligatitisret section 1326(b) requires that
administrative creditors be paigforethe ex-spous¥? If this is so, it is hard to see
how the invocation of section 507(b) justifies sgradequate protection payments
for car lenders®®

of the interest of a holder of a claim secured Wigmon property of the debtor and if,

notwithstanding such protection, such creditor &asaim allowable under subsection
(a)(2) of this section arising from the stay ofi@etagainst such property under section
362 of this title, from the use, sale, or leasesuwth property under section 363 of this
title, or from the granting of a lien under sect®64(d) of this title, then such creditor's
claim under such subsection shall have priorityroseery other claim under such

subsection.

11 U.S.C. § 507(b) (2006).

185eel11 U.S.C. § 726(a)(1) (2006) (providing for "prayeof the estate to be distributed . . . in theeor
specified in section 507").

19911 U.S.C. § 1322(a)(2) (2006) (“The Plan shalljte for the full payment, in deferred cash payrsent
of all claims entitled to priority under section7s6f this title . . . .").

10 5ee, e.gln re Sanders, 341 B.R. 47, 50 (Bankr. N.D. Ala. 20@8d, 347 B.R. 776 (N.D. Ala. 2006)
("[N]othing in [section] 1322 requires higher piiigrclaims to be paid in full before lower priorigfaims.");

In re Aldridge, 335 B.R. 889, 892 (Bankr. S.D. Ala. 2p@asserting section 1322 does not require payment
in full of higher priority claims before lower prity claims are paid)In re Parker, 15 B.R. 980, 982-83
(Bankr. E.D. Tenn. 1981) ("[P]ayment on prioritgichs can be made concurrently with payment on géner
unsecured claims.").

181 Administrative expenses related to administerimg payment of domestic support obligations are an
exceptionSeell U.S.C. § 507(a)(1)(C) (2006) ("If a trusteeypointed . . . the administrative expenses of
the trustee allowed under . . . section 503(b)l &leapaid before payment of claims under subpapdyr$A)
and (B), to the extent that the trustee adminisseets that are otherwise available for the paywfesuch
claims.").

%2 Seeln re Reid, No. 06-50147, 2006 WL 2077572, at *2 (BaMrD.N.C. July 19, 2006) (affirming
administrative creditor's right to payment befoebtr's domestic support obligations are paid ffy; fln re
Vinnie, 345 B.R. 386, 387-88 (Bankr. M.D. Ala. 20@&cognizing under section 507 domestic obligation
have higher priority than claim of debtor's lawyén) re Sanders341 B.R. at 51 ("Had Congress intended
to afford this special payment treatment to [sejt®07(a)(1) support obligations, it could have regsly
done so.").

182 The bankruptcy court iGeneral Motors Acceptance Corporation v. Dykesected the premise that
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Judge lIsgur's conclusion requires the view thatlépreciation exceeds the
secured claim at any time, adequate protection'fadled,” thereby triggering the
remedy of the section 507(b) superprioffty.Yet this doesn't follow. By
hypothesis, depreciation is an administrative egperand section 1322(a)(2)
authorizes deferred payment of such claim. So wpayments are deferred,
adequate protection has not "failed.” Deferred pantris the adequate protection,
and it has not yet failed.

Also problematic about this position is the facattisection 361(3prohibits
administrative priority as a mode of adequate mtaia. ' If the secured creditor's
right to be paid first from moneys held by the deafd 3 trustee is based on section
507(b), then the form of adequate protection isviéry priority that section 361(3)
prohibits, not the adequate protection paymenthisiedves.

And finally, section 1322(b)(4) permits a plan fwdvide for payments on any
unsecured claim to be made concurrently with paymen any secured claim or
any other unsecured claiff®Since adequate protection payments are payments of
a secured claim, it is at least open for the ptapay an unsecured administrative
claim prior to the adequate protection amount. URéty otherwise is to read
section 1322(b)(4) out of the Bankruptcy Code.

| should add that the very fact payment of admiatste claims can be deferred
(while, under BAPCPA, adequate protection paymerdg not be deferred) proves
that adequate protection is not necessarily an r@dtrative expense. Putting aside
interim compensation of attorneys and other priafesds;®’ administrative claims
are paid at the end of a chapter 7 proceeding, aftassets have been liquidat&y.
In chapter 11, they are paid in cash on confirnmatiay®®® In chapter 13,
administrative claims may be paid over the lifette# plant’® Yet current payment
is a mode of adequate protection. This implies the rule of adequate protection
payments is not subject to the rule of administeatilaims. It is a free-standing
right of secured creditors not related to the cphog administrative expense.

Proof of this point is the concept of an adminibie shortfall. Sometimes,
attorneys and other professionals are given praviipayments under Bankruptcy

section 507(b) could aid the car lender, but thetsef this ruling were not addressed by the Ti@ictuit
for want of appellate jurisdiction. 10 F.3d 184618d Cir. 1993).

184 Seeln re DeSardi, 340 B.R. 790, 801 (Bankr. S.D. Tex. 2006)attorney’s fees are paid ahead of the
adequate protection payments, then adequate pootdatls; the funds that provide the adequateqmtiin
would be paid to someone besides the protecte@téhd

18511 U.S.C. § 361(3) (2006) (providing for adequatetgction in form other than through compensation
as administrative expense under section 503(b)(1)).

18611 U.S.C. § 1322(b)(4) (2006).

167 5eel1 U.S.C. § 330(a)(1)(A) (2006) (allowing reasdeatbmpensation for "actual, necessary services
rendered by the trustee, examiner, ombudsman, gwmiofeal person, or attorney . . . and for reimbuesg
for actual, necessary expenses," after noticertiepan interest and United States Trustee).

18 35ee11 U.S.C. § 726(a) (2006) (requiring payment fimanistrative claims first under this section).

189 See11 U.S.C. § 1129(a)(9)(A) (2006) (asserting holdeiclaim will begin to receive payment on
effective date of "cash equal to the allowed amadisuch claim").

10 5ee11 U.S.C. § 1322(a)(2) (2006) (stating plan mpsbvide for the full payment, in deferred cash
payments, of all claims entitled to priority" asw@distrative claim under section 507).
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Code section 330, but later it turns out the bapiay estate is not large enough to
pay all the administrative creditors. In such sase¢ least some courts are prepared
to call back the interim compensation so that tteégssionals have to share the loss
pro rata with the other administrative credittfsBut, if adequate protection
payments are administrative claims, then thesevimdd have to be called back, in
case of a shortfall. No one would dream of reqgitthis, yet it is the consequence
of terming adequate protection an administrativeeese of the bankruptcy estate.
Per this reductio ad absurdumadequate protection cannot be founded on
administrative priority.”?

The section 507(b) remedy requires the aggrieveditor to have "a claim
allowable under subsection (a)(2) of this sectiosirag from the stay of action
against such property . . 2’*Some courts have used this requirement to hold tha
failed adequate protection claims do not alwayk dater section 507(b), if the
estate did not benefit from the depreciation oflatetal’™® But every secured
creditor is entitled to adequate protection agailegtreciation, even if only some of
them get the section 507(b) priority when adeqpatéection fails-"

The right to adequate protection is not the sambaagtng an administrative
claim’® But this is no matter. There is a cleaner wayudge Isgur's conclusion

"1 seeSpecker Motor Sales Co. v. Eisen, 393 F.3d 652-68 (6th Cir. 2004) (leaving open possibility
of disgorgement of interim compensation on grouhigs"subject to re-examination and adjustment").

12 Eyrther refining this point, if a secured partyriade to disgorge adequate protection paymentsiseca
they are administrative claims and there is an aitnative shortfall, would not the secured partysenior
to all such claims by virtue of section 507(b)? Emswer is no when a reorganization case is caev¢ot
chapter 7. There, the "burial trustee" is senioany administrative claim arising from the reorgation
case.Seell U.S.C. § 726(b) (2006) (making exception inesasonverted to chapter 7 for "claim allowed

under section 503(b) . . . incurred under this traafter such conversion has priority over a claltowed
under section 503(b) . . . incurred under any otthepter of this title or under this chapter befeueh
conversion . .. .").

7311 U.S.C. § 507(b) (2006).

17 See2 CARLSON & GILMORE, supranote 25, at 151-60 (discussing refusal to uphailed adequate
protection claims when there is no benefit to estiatm depreciation of collateral).

15 A different justification was presented by JudgehB in In re Perez "Section 1326(b) requires
payment of administrative expenses '[blefore abrthe timeof each payment to [non-administrative]
creditors.™ 339 B.R. 385, 407 (Bankr. S.D. Tex0&0 Judge Bohm's response to this challenge wsayto
that distributions could be made to secured cresigbthe same timas distributions to the administrative
creditors.ld. at 408. It is hard to see how this justificati@nde contained to secured creditors only. Judge
Bohm's interpretation would appear to gieeery creditor the right to be paid at the same timehas
administrative creditors, which, of course, cuts tieart of the priority that section 1326(b) wagpased to
create.Seeln re Harris, 304 B.R. 751, 757 (Bankr. E.D. Mich. 20Q#plding "same time" permits
administrative creditors to consent to deferrednpayt, but they cannot be compelled to acceptritye
Moses, 293 B.R. 711, 714 (Bankr. E.D. Mich. 20033€#ing "same time as" permitted but did not regjuir
car lender to be paid at same time as adminis¢ratieditors).

176 As further evidence of this claim, section 3658))¢bligates the trustee to perform obligationseind
nonresidential real property leases "notwithstagdiection 503(b)(1)." 11 U.S.C. § 365(d)(3) (20G&hce
rent to lessors is what interest and amortizatienta secured creditors, section 365(d)(3) imptied the
independent obligation of the bankruptcy estatmadie current payments is disconnected from theepinc
of the administrative clainBeell U.S.C. § 365(d)(3) (2006) ("This subsectionlisihat be deemed to affect
the trustee's obligations under the provisionsubfsction (b) or (f) of this section.'§ge alsdll U.S.C. §
365(b) (2006) (outlining conditions under whichstee may assume a contract or lease upon default of
executory contract or unexpired lease of debtot);ULS.C. § 365(f) (2006) (stating requirements for
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than forcing the round adequate-protection pegtimosquare administrative-claim
hole. It should be seen that adequate protectiseparate from and simply prior to
administrative claims generally, and so securedditme should be paid for

depreciation before any administrative creditorsgedid. Indeed, administrative
creditors must await confirmation of the chapterpl&n to be paid. Not so with
secured creditors whose collateral is depreciatiipese creditors are entitled to
adequate protection, which includes the conceppayfment in compensation of
depreciatiort/’

Not to be overlooked is the implication we drewnfresection 1326(a)(2),
where it appears that, after 2005, the chapterukide is permitted to and arguably
must pay the car lender prior to confirmation.this hint is followed up, the car
lender has already been paid before section 132%B{)have any effect. Even if
some adequate protection amounts are still duhoitild also be remembered that,
at a certain point, the cram down payments kick ifihese are not adequate
protection payments. Rather, cram down paymentsstitote interest and an
amortization of principal in ways not necessarityweected with depreciation of the
collateral’”® So to the extent there are cram down payments,pthe should
indicate what part of this potentially larger ambuis compensation for
depreciation. Only the depreciation expense shbaiee the priority under Judge
Isgur's local rule.

3. Installments as Adequate Protection Payments

As noted earlier, adequate protection payments rhastistinguished from
contract installments and cram down payments.Inine DeSardi'”® a local rule
dictated the amount of adequate protection paynrewgsired:®° Each of the three
debtors encompassed by theSardiopinion proposed to pay a lesser amount for
the first few months of the plan. Then, at a desigd month, the payments became
cram down payments at a considerably higher am8tilthis practice reflected the

trustee's assignment of executory contract or unekfease).

7 5ee11 U.S.C. § 361(1) (2006) (providing for adequatetection when there is "decrease in the value
of such entity's interest" in property). A slighttijfferent solution is presented by Judge Bohminirre
Perez since section 1326(b) permits payments to an midtrative creditobefore and at the same tinas
creditors under the plan, adequate protection pasnmay be madat the same timas administrative
creditors are paid, even though the administratlaéns have not been paid in fulh re Perez, 339 B.R.
385, 407 (Bankr. S.D. Tex. 2006). This argumentncame contained to adequate protection payments. |
works for any creditor under the plan, who cansnghat all payments be shared, even though the
administrative claims are not paid.

18 Under new section 1325(a)(5)(B)(iii)(ll), cram dovwpayments can never be less than a hypothetical
adequate protection amouBeenfra text accompanying notes 340-59.

911 re DeSardi, 340 B.R. 790 (Bankr. S.D. Tex. 2006).

180 Texas Southern District Local Rule 4001(e)(2) rezguan adequate protection payment of 1.5% per
month of the vehicle's value ABKR. S.D.TEX. R. 4001(e)(2)See alsdn re DeSardj 340 B.R. at 795 n.2
("[Aldequate protection must be provided in an anteequal to 1.5% of the average wholesale andlretai
value of the vehicle."). Discretion exists to charnlgis amount. BNKR. S.D.TEX. R. 4001(e)(3) (providing
procedures for objection hearing initiated by debtoother interested party).

'8! The tipping point in the case of debtor A was fiwenths after the petition datie re DeSardj 340
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fact that cram down payments are not the same mpeaxsation for depreciation.
The former includes interest compensation whichasappropriate in the context
of adequate protectidfi?

The Southern District of Texas rule also requireympents to the home
mortgage lender via the chapter 13 trustée In re PereZ®* debtors requested the
right to pay the mortgage lenders directly (ther&wering the fee to the chapter
13 trustee}®® The reason for the request was to keep the mortgagent and to
prevent the effect of section 1326(b), which, tldtdrs said, subordinated to the
home mortgage to administrative claifi$Judge Jeff Bohm refused to confirm
plans calling for direct payments and explained heection 1326(b) was no
impediment to getting the funds to the mortgagedées. According to Judge
Bohm, the payments were not "under the plan" aedefbre not subject to section
1326(b)'s subordination of "creditors under thenpfd’ Rather the mortgage
payments were adequate protection payments requingdsection 363(e)
irrespective of the confirmation of any pl&f.

This claim is particularly implausible in the resdtate context. Whereas cars
depreciate, real estate does not necessarily davisere it is well maintained.
Indeed, recent history shows real estate goinqiy@lue. So Judge Bohm's ruling
contradicts the authority that insists that adegymmotection payments equate with
depreciation and contain no interest compon&ntWhere the lender enjoys an
equity cushion, the home mortgage payments caerbiett defended as a section
506(b) interest payment to an oversecured crediffuch payments can be made
prior to confirmation of a plan, although the setlicreditor does not have the right

B.R. at 794. Presumably the assumption is thatignation would occur in the fifth month, as was tase.
With debtor B, the tipping point was "month five dagontinufing] through month sixty.ld. at 795.
Presumably, this was the fifth month after the tjetidate, not the fifth month after confirmatiddebtor
C's tipping point was "month sevend. Presumably this too was month seven after therbptdy petition,
not month seven after confirmation.

182 Hjldebrand supranote 105, at 379 ("Undersecured creditors arentitied to post-petition interest . . .
until a [c]hapter 13 plan has been confirmed ardpifesent value factor/interest must also be pashtisfy
a secured creditor's claim.").

183 BANKR. S.D.TEX. R. 3021 (describing payments made by chapter E3eteyincluding payments "on
claims that are for future mortgage payments").

%11 re Perez, 339 B.R. 385 (Bankr. S.D. Tex. 2006).

%914, at 392-93.

18%1d. at 397.

187 |d. at 397—98.Accord In re Cook, 205 B.R. 437, 440 (Bankr. N.D. Fla. 1997)lifig "adequate
protection payments are payments under a plan'g. ifdny should not be missed that calling mortgage
payments "not under the plan" usually authorizesatlipayments from the debtor. Here Judge Bohres id
is that the mortgage payments are not "under te, pbut nevertheless must be made directly tehiapter
13 trusteeln re Perez 339 B.R. at 417 (denying debtors' request to npalenents directly to creditors).

'%81n re Perez 339 B.R. at 397-98.

891n re Cook, 205 B.R. 437, 441 (Bankr. N.D. Fla. 1997h¢ purpose of adequate protection payments
is to compensate a secured creditor for any degtreniof its collateral between the time the credihoves
for relief from stay and confirmation.")n re Johnson, 63 B.R. 550, 553 (Bankr. D. Colo. 19&8ting
adequate protection payments are completely compmmysand interest is "common measure of the
difference” in payments).
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to insist on current payment in lieu of accrtfdlEven so, part of the mortgage
installment will be amortization of principal. Sction 506(b) cannot entirely
defend the payment of the mortgage installment.

To get around the point that mortgage payments db equate with
depreciation, Judge Bohm declared the mortgage @agmto be adequate
protection under section 361(3) "such other reliefas will result in the realization
by such entity of the indubitable equivalent of theeditor's interest in the
collateral.*** To justify this conclusion, Judge Bohm ruled tlher forms of
adequate protection are insufficiéftTypically, debtors have no extra collateral to
cover depreciation. And as to payments equatirth depreciation, this was not
feasible because "it is not cost efficient for pgler 13 debtors, their lenders, and
[c]hapter 13 trustees to determine the monthly el@ption of the debtors' principal
residence}®® Furthermore, reducing the home mortgage paymetépoeciation (if
any) violates the spirit of section 1322(b)(2), @hprohibits a plan from modifying
a home mortgag®"

These are not plausible claims. First, in mangesasshould be apparent, in a
favorable real estate market, that houses are eymtediating at all. It should be
easy to prove this with realtor testimony and ecoisadata. Second, the rules for
reinstating home mortgages are completely divorfrech adequate protection
concerns. Just as adequate protection and cramm @dwey mutually exclusive
categories, so is reinstatement, which is itselflégrnative to cram down.

Yet another problem with Judge Bohm's solution hie suggestion that a
chapter 13 trustee can use pre-confirmation wagepaly adequate protection
during the pre-confirmation period. According tcson 1326(a) as amended, the
debtor pays to the trustee only the amount "propdsethe plan® rent on cars®
or adequate protection payments on purchase ma®yity interest on personal
property—i.e., car§’ Payments on the home mortgage are not mentiored. th
Earlier it was suggested that the amendment tdosedt326(a)(2) hints that the
chapter 13 trustee should make payments to théender. This requires getting
past the inapt cross-reference to subparagraphwBich refers to "payments
required under this subsection pending confirmatiba plan.**® This should have

% Orix Credit Alliance, Inc. v. Delta Res., Indn(re Delta Res.), 54 F.3d 722, 730 (11th Cir. 1995)
(holding Orix "was not entitled to receive periogiayments for accruing post-petition interest as pha
adequate protection for any period of time").

%11 re Perez 339 B.R. at 400.

192|d.

9814, at 401.

194|d.

1% 11 U.S.C. § 1326(a)(1)(A) (2006) ("Unless the taunders otherwise, the debtor shall commence
making payments . . . in the amount proposed byldre to the trustee.").

196 11 U.S.C. § 1326(a)(1)(B) (2006) (“[D]ebtor shetimmence making payments . . . in the amount

scheduled in a lease of personal property dirdotthe lessor.").

19711 U.S.C. § 1326(a)(1)(C) (2006) (requiring deltomake payments in amount providing "adequate
protection directly to a creditor holding an allavelaim secured by personal property to the exteat
claim is attributable to the purchase of such prydey the debtor").

1811 U.S.C. § 1326(a)(3) (2006) (awarding power tartdo "modify, increase or reduce” payments
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been a reference to subparagraph (1)(C). If thimdcepted, the reference to
personal property in subparagraph (1)(C) cuts apaine idea that the home
mortgage lender can be paid free and clear ofttietses of section 1326(55?

Perezstands for the proposition that resuming installingayments under a
security agreement can be viewed as a species exfuate protection, thereby
permitting disbursements in spite of section 1328(kinsistence that the
administrative creditors be paid first. While tlsislution permits car lenders to be
paid, it is conceptually erroneous to equate ilmwits—which include post-
petition interest—with adequate protection paymemtisich mustnot include an
interest component, consistent wihited Savings Association of Texas v. Timbers
of Inwood Forest Associates, L8

"pending confirmation of a plan™).

%% The debtors also complained that the local ruleunts to a modification of the home mortgage
agreement, in violation of section 1322(b)(2), heseathe rule compels lenders to waive late feesrgésd
because the debtors have to make mortgage paytheoigh the chapter 13 trustée.re Perez 339 B.R.
at 402. Judge Bohm ruled that the debtors havetandimg to make this objection to the ruld. But
nevertheless, he provided an answer.

According to the local rule, amounts received by ithortgage lender prior to confirmation must either
applied to the installment past due, with a waivkelate charges, or the amount can be appliedftduse
installment due and owing, preserving the lendéght to collect the overdue installment togethéthviate
fees. In the latter case, the chapter 13 trustdiehave established a pattern that guarantees patyime
advance of any given installment. Judge Bohm rthedl this procedure did not constitute a modifmatof
the home mortgagéd. at 402—-04.

200 484 U.S. 365, 372 (1988). Another possibility mbstacknowledged. Prior to the Supreme Court's
opinion inTimbers of Inwood Foresseveral cases held that, as a matter of disoretmurts could award
post-petition interest to undersecured partge=elLend Lease v. Briggs Transp. Ctn fe Briggs Transp.
Co.), 780 F.2d 1339, 1346 (8th Cir. 1985) (indicgtcreditor's right to adequate protection variggemding
on character of situation and will not always "udi the payment of interest for opportunity costsée
also Norwest Bank Worthington v. Ahlerdn(re Ahlers), 794 F.2d 388, 395 (8th Cir. 1986) (st@tin
bankruptcy court may furnish creditor with adequartetection in form of post-petition interest payrts,
rev'd and remanded on other ground85 U.S. 197 (1988yacated and remande844 F.2d 587 (8th Cir.
1988). One writer described this position as the tirat "most closely meets Congress's intent thaits
use flexibility in determining adequate protectioBPiana CareyAdequate Protection: Lost Opportunity
Costs AfterAmerican Mariner|n re Briggs and In reTimbers, 19 UCQ..J. 317, 320 (1987).

After Timbers Judge Harry Wellford suggested that post-petitiwarest awards might be a discretionary
aspect of adequate protection. "[T]he Court héié,wrote:

[Tlhat the undersecured creditor Timbers could notrequire the debtor to make
adequate protection payments [of post-petition resi§, not that the debtor was
forbidden from making the payments as an exerdists dusiness judgment, if court
approved.

N.Y. Life Ins. Co. v. Revco D.S., Incln(re Revco D.S., Inc.), 901 F.2d 1359, 1365 (6th Ca90). This
sentiment has not often been endor&sbParker v. Concorde Ltd. P'shim (e Concorde Ltd. P'ship), 67
B.R. 717, 723-24 (Bankr. E.D. Tenn. 1986) ("Thiart@oes not believe that lost opportunity costhgays
required for adequate protection. Indeed, the payme. should rarely be required, if ever. Thartsees
no special circumstances in this case that cathfepayment . . . .").

Pereztherefore could stand for the proposition thatrttave discretion to award interest as part of
adequate protection, in spiteTmbers
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4. Valuation

BAPCPA arguably orders adequate protection paymnterdar lenders from day
one of the chapter 13 proceeding. These paymbotddequate with depreciation.
But how should the car be valued?

Looking ahead to cram down, we are about to lehat BAPCPA prevents
bifurcation of many (though not all) car loans.pBase the car lender is in the class
of lenders who cannot be bifurcated. For exampigpose the car is worth
$20,000 and depreciation is 1.5% a month. Supplesdender claims $30,000
against the car. If the debtor wishes to kee#nethe debtor will have to give the
car lender $30,000 in present value (over tifffleSo does adequate protection
mean 1.5% of $20,000 or 1.5% of $30,000?

Although every secured creditor is entitled to addg protection, it is not the
case that the debtor is required to retain the T&e debtor can return the é&rjn
which case the secured creditor has an asset Ba&/000. So, properly, what is
being protected is the return, not the right to ¢ream down price. Therefore, the
1.5% should be deducted against the $20,000, @ Jadur properly recognized in
DeSardi*®

Suppose further that the replacement value of #re given its condition, is
$25,000 and the wholesale value is $20,000. Whialuation standard is
appropriate for adequate protection purposes? ansaver is replacement value,
pursuant to new section 506(a)(2), which provides:

If the debtor is an individual in a case under ¢ba@ or 13 such

value with respect to personal property securingliowed claim

shall be determined based on the replacement vafusuch

property as of the date of the filing of the pefiti without

deduction for costs of sale or marketing. With ezspo property
acquired for personal, family, or household purgpseplacement
value shall mean the price a retail merchant wathdrge for
property of that kind considering the age and cionliof the

property at the time value is determirféd.

The italicizedsuch indicates that section 506(a)(2) refers back ® vhlue
required to be found in section 506(a)(1). Sect®®6(a)(1) does contain this

2! seeinfra Part IIILA & 1.

2 5ee11 U.S.C. § 1325(a)(C) (2006) (“[D]ebtor surrersdére property securing such claim to such
holder.").

203340 B.R. 790, 804 (Bankr. S.D. Tex. 2006) (indiwgtcourt should apply 1.5% monthly depreciation
to amount owed rather than to car's value). Odtityygh the car is worth $20,000 in our exampleiilitbe
deemed worth $30,000 if the debtor wishes to usedn as an asset payment extinguishing the carSiebd
infra Part l1I.F.

20411 U.S.C. § 506(a)(2) (2006) (emphasis added).
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sentence: "Such value shall be determined in lighthe purpose of the valuation
and of the proposed disposition or use of suchgrtgpand in conjunction with any
hearing on such disposition or use or on a plagctifig such creditor's intere$f™

This sentence has in the past justified the chaitevholesale value for
adequate protection purpos&sBut it seems clear enough that, in spite of the
invitation to consider disposition or use, new ®mect506(a)(2) requires a
replacement value for adequately protecting catdest®’

5. Equal Installments

A BAPCPA innovation is the requirement of equal midyn cram down
payment€® The new rule poses special problems for recomgilinam down
payments with the rule in section 1326(b), whichadinates cram down payments
to the prior payment of administrative expensesad®huate protection payments.

In DeSardj Judge Isgur confirmed plans in which the car éndas paid
initially in relatively small installments to covexdequate protection, followed by
larger cram down payments. A car lender challenbeathange in the amount paid
by reference to new BAPCPA provisions pertainingctam down. These new
provisions supplement the requirement that the reelcareditor receive property
with the present value of its secured claim. Adewg to section 1325(a)(5)(B)(iii):

(iii) 1f—

(I) property to be distributed pursuant to this sedtion is in the
form of periodic payments, such payments shall beeqgual

monthly amountsand

(I the holder of the claim is secured by persopaiperty, the
amount of such payments shall not be less than raousat

sufficient to provide to the holder of such claideguate protection

2511 U.S.C. § 506(a)(1) (2006).

208 Baybank-Middlesex v. Ralar Distribs., Inc., 69 FB200, 1203 (1st Cir. 1995)n re Valley Park
Group, Inc., 96 B.R. 16, 23-24 (Bankr. N.D.N.Y. 298

27 The emphasized "such" links section 506(a)(2) llaaection 506(a)(1), which contains the unchanged
text of former section 506(a). The point is sigzafit for redemption under section 722. Sectionp&its
redemption of exempted or abandoned property—ptppeot of the bankruptcy estate. Yet section
506(a)(1) is limited to "property in which the dsthas an interest . . . ." Ergo, it is open fdrtdes to pay
liquidation value as the redemption price, accaydim pre-2005 practicesSeeWeber v. Wells Fargo Auto
Fin., Inc. {n re Weber), 332 B.R. 432, 437 (B.A.P. 10th Cir. 200®ting redemption is equal to surrender
of automobile followed by public auction where deb@ppears, bids and purchases automobile for
liquidation value as determined by market on dditsate);In re Penick, 170 B.R. 914, 917 (Bankr. W.D.
Mich. 1994) (ruling for wholesale but not liquidatiwalue); Redding v. Signal Consumer Disc. CreditpC
(In re Redding), 34 B.R. 971, 973 (Bankr. M.D. Pa. 1983)ncluding some bankruptcy courts have
established fair market value to be equal to wladdesalue allowing debtors to redeem vehicles at
wholesale) But seeGen. Motors Acceptance Corp. v. Bdl e Bell), 700 F.2d 1053, 1055 n.3 (6th Cir.
1983) (suggesting section 722 valuation is foungssh section 506(a)).

M g5ee1l U.S.C. § 1325(a)(5)(B)(iii)(l) (2006) (permittj periodic payments under chapter 13 plan to be
in equal monthly amounts). According to Judge Kéitimdin, this new rule "shows no respect for [cClieap
13 debtors who have seasonal or irregular incomes' 5 LUNDIN, supranote 27, § 448.1 at 448-3.
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during the period of the plan . 2%,

According to Judge Isgur, section 1326(a)(5)(B)(lidoes not apply to adequate
protection payments® It only requires that cram down payments, oncey the
commence, must be eqddl.Therefore, the only way to reconcile the secured
creditor's right to adequate protection payments egual cram down installments
is to commence with the adequate protection paysnantl convert to the higher
cram down payment later in time, once all senianiadstrative claims have been
paid. To import the cram down amount into the a@ég protection period would
be to award post-petition interest to the secursstitor as part of adequate
protection, which the Supreme Court has declaridia pas It would also violate
one reading of section 1326(b), which dictates #uhinistrative creditors be paid
prior to cram down creditors.

6. Car Leases

BAPCPA not only protects purchase money securediesagenerally, but
section 1326(a)(1)(B) gives rights to lessors akpeal property:? reflecting that
the fact that car leases have begun to compete outhight sales of cars to
consumers. New section 1326(a)(1)(B) seems toinetjuat car lessors be paid in
full by the debtor prior to confirmation of the pla

Ironically, where the mode of finance is purchasenay lending, the secured
creditor obtains only adequate protection, equatiitlp the depreciation of the
car?®® But where the mode of finance is leasing, theoesgets the contract
installment, which will cover both depreciation amd return on the lender's
investment—i.e., interedt* For whatever reason, Congress has favored leasing
over secured lending, in terms of the pre-confiromaperiod. This bias is a long-
standing one by no means invented in BAPCPA.

Prior to 2005, there simply was no rule for persgmaperty leases in chapter

2911 U.S.C § 1325(a)(5)(B)(iii)(2006) (emphasis at)de

#01n re Desardi, 340 B.R. at 806 (stating equal paymestuires that payments be level once they begin
and terminate once the lender is fully paid"). Aldee equal payments can cease before the plar-exgls
when the car lender is paid in fulll. There is nothing in the 2005 amendments that pitshaccelerated
payment to the car lender—only that the paymentedpal.ld. (reaffirming requirement of level equal
payment provisions once they begin).

Z1accordIn re Blevins, No. 06-10978 A 13, 2006 WL 2724153, at(Bankr. E.D. Cal. Sept. 21, 2006)
(following DeSardiin this regard).

#1211 U.S.C. § 1326(a)(1)(B) (2006) (requiring deliomake payments in amounts scheduled "in a lease
of personal property directly to the lessor").

21311 U.S.C. § 361 (2006) (enumerating methods ofjaalee protection when collateral's value decreases
as result of automatic stay).

#1411 U.S.C. § 1326(a)(1)(B) (2006) (determining antaiw be paid to lessors as amount "scheduled in
lease of personal property").

25 CompareUnited Sav. Ass'n of Tex. v. Timbers of Inwood éair Assocs., 484 U.S. 365 (1988)
(holding no return on investment for undersecuneditors),with 11 U.S.C. § 365(d)(3) (2006) (stating
nonresidential real estate lessees are to obtairprer to rejection or assumption of lease).
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13. Section 365(d)(5), which remains uncharfd&i a chapter 11 rule only which
provides that lease payments be made in full, ardbés not apply to personal
property leases "leased to an individual primarityr personal, family, or
households purpose$-” In chapter 13, a debtor is made subject to section
365(d)**® and this obligates the debtor to pay leases onestate if the lease is
assumed, but it is hard to see how section 365&d) dénything to say about
consumer car leases. Be that as it may, it is émrea debtor to reject the car lease
in a chapter 13 plaft’ So what a debtor must do now is to provide payrireftll

of the car lease until confirmation; prior to confation, the debtor should make the
lease payments "directly to the lessBf.Of course, a court apparently may order
otherwise and insist that rent payments be madtheiahapter 13 trustee.

7. Nonpurchase Money Secured Parties

According to section 1326(a)(1)(C), adequate ptaiegayments are required
only if the car lender is a purchase money lendé&h wegard to personal
property?”* No guidance is given for the adequate protectide@srfor non-purchase
money lenders. This leads to the view, perhapat, thince Congress limited
automatic adequate protection to purchase monegetsnclaiming personal
property, all other secured creditors aot entitled to adequate protection. In other
words, the regime of "you have to ask for it" iseagthened with regard to any
other sort of security interest.

Another issue that will undoubtedly arise is, wisad purchase money security
interest? The Uniform Commercial Code ("UCC") diggpa clear enough rule in
non-consumer cases: it opts for the dual states’7tThe dual status rule provides
that a secured party has two security interestae © a purchase money security

28 pripr to 2005, this provision was numbered asiae@65(d)(10).

%711 U.S.C. § 365(d)(5) (20086).

%8 The ground for this conclusion is peculiar. Acdngrto section 365(d)(2), a trustee in a chaptecds®
may assume or reject the debtor's residentialpegderty lease. Chapter 13 plans, however, terssame
unexpired leases, but only the debtor can writeagpter 13 planSeell U.S.C. § 1321 (2006); Model Plan,
United States District Court Northern District dfinois, Sept. 1, 2006, § B1 ("The debtor assumiés a
unexpired leases and executory contracts identifiettie debtor's Schedule G."). Section 1322(bj8s
provide that a plan may assume or reject a leageprily "subject to section 365." 11 U.S.C. § 133@()
(2006). Therefore, a plan that purports to assunheagse without the chapter 13 trustee's permisiion
technically not "subject to section 365." The SumeeCourt has ruled that no one but the trustee can
surcharge collateral, since section 506(c) menttbestrustee and no one elSzeHartford Underwriters
Insurance Co. v. Union Planters Bank, N.A., 530.U,% (2000). A majority of courts believe a cleapt3
debtor has no right to bring avoidance actionsesthey specifically mention the trustee as havirag tight.
SeeStangel v. United Statetn(re Stangel), 219 F.3d 498, 501 (5th Cir. 2000); ReRlbrtfolio, Inc. v.
Hamilton (n re Hamilton), 125 F.3d 292, 296 (5th Cir. 1997); Hamwy. Green Tree Serv., LLAn(re
Hansen), 332 B.R. 8, 12 (B.A.P. 10th Cir. 2005)erEfore, it should follow that debtors cannot assum
their leases in a plan. All of this is, howeverivansally ignored in practice.

#1911 U.S.C. § 1322(b)(7) (2006).

22011 U.S.C. § 1326(a)(1)(B) (2006) (stating debtarstrbegin making payments “directly to the lessor"
no more than thirty days after filing plan).

#2111 U.S.C. § 1326(a)(1)(C) (2006).

222.C.C. § 9-103 cmt. 7 (2005) (approving dual statile for non-consumer goods transactions).
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interest to the extent of the purchase money loah the other a non-purchase
money security interest for the balance. But instoner cases, the UCC punts.
Oddly, UCC section 9-103(h) provides:

The limitation of the rules in subsections (e), éhd (g) to
transactions other than consumer-goods transadsoiméended to
leave to the court the determination of the propeles in
consumer-goods transactions. The court may not iméen that
limitation the nature of the proper rule in conswgeods
transactions and may continue to apply establisippdoache&?®

So the UCQlemandsghat judges legislate in this area; the legiskatefuses to give
advice.

Competing with the dual status rule is the tramstion rulé®* what Professor
Robert Lloyd calls the "meat-axe approath.The transformation rule holds that
even one impure non-purchase money dollar spalptiichase money status of the
security interest. At least one court has appiiedtransformation rule in the cram
down context?® Another court has held that, even though the amndue included
payment for a service contract as well as for tnelpase money obligation, it was
still a purchase money security inter&stCourts will have to choose from these
contradictory positions in adjudicating the rightadequate protecticf®

In support of the dual status rule in this contextthe fact that section
1326(a)(1)(C) refers to "an allowed claim securggersonal propertio the extent
the claim is attributable to the purchase of sudperty . . . .2 The words "to the
extent" imply that non-purchase money debt doesembirely spoil the right to
adequate protection. On the other hand, these samamds suggest that the
nonpurchase money portions of the claim be disdeghifor adequate protection
purposes. For example, if the car is worth $20,0@0lender claims $30,000, but,
of this amount, only $15,000 is a purchase mondigation, then, for adequate

22 J.C.C. § 9-103(h) (2005). Louisiana's version ld UCC applies the dual status rule in consumer

casesSeel A. REV. STAT. ANN. 8§ 10:9-103 (2002) (omitting subsection (h) ofi@él version).

224 For cases following the transformation rule forgmses of section 522(f)(1)(B), skere Shaw, 209
B.R. 393, 397 (Bankr. N.D. Miss. 1996; re Hillard, 198 B.R. 620, 624 (Bankr. N.D. Ala. 1996arter v.
W.S. Badcock Corp.if re Carter), 180 B.R. 321, 324 (Bankr. M.D. Ga. 1998)re Short, 170 B.R. 128,
133 (Bankr. N.D. lll. 1994); Parish v. Lincoln Fi@o. (n re Parish), 147 B.R. 187, 188-89 (Bankr. E.D.
Mo. 1992);In re Snipes, 86 B.R. 1006, 1007 (Bankr. W.D. Mo. 1988).

225 Robert M. Lloyd,Refinancing Purchase Money Security Intere58 TENN. L. REV. 1, 84-85 (1985)
("[W]e can identify the purposes of the Bankrup@gde clearly enough that we can say with confidence
that the transformation rule is at best a meategyoach to furthering these purposes.").

26 |n re Horn, 338 B.R. 110, 113-14 (Bankr. M.D. Ala. 20@fgtermining claim was not purchase
money security interest so it could be bifurcat®d secured and unsecured sections as part ofdwam).

27|n re Murray, 346 B.R. 237, 240 (Bankr. M.D. Ga. 200&)r(duding simultaneous purchase of motor
vehicle and extended service contract did not pregeeditor from taking purchase-money securitgriest
in motor vehicle).

28 |n In re Vega a debtor chose to write a plan based on thestaals rule, so this case has little to say
on a plan based on the transformation rule. 344 &1R, 622—23 (Bankr. D. Kan. 2006).

22911 U.S.C. § 1326(a)(1)(C) (2006) (emphasis added).
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protection purposes, the car lender is oversedoye$b,000. As an equity cushion
is a mode of adequate protectfShsuch a secured lender would not be entitled to
cash payment until the equity cushion is exhausted.

Also left out of section 1326(a)(1)(C) are lendgngichase money or otherwise,
of real estate. Nevertheless, in re Perez Judge Bohm ruled that section
1326(a)(2) permits mortgage lenders to be paidhm pre-confirmation period
(pursuant to the local rule of the Southern Distoit Texas)>* This is because he
thought these installments could be recharacteaseatlequate protection payments
under section 361. The reference in new secti@b@E3(1)(C) to purchase money
claims against personal property is an impedimenhé position Judge Bohn took
in Perez

[ll. CRAM DOWN UNDERBAPCPA
A. The Hanging Paragraph

Prior to 2005, a chapter 13 debtor could cram davear lender by bifurcating
the claim, with the secured claim equating with glacement value of the ¢af.
The plan had to give the car lender the presenieval the car. An interest rate had
to set by way of a discount factor. In 2003, aarig of the Supreme Court made
clear that the discount factor could be far tosbath of the interest rate agreed to
by the debtor in the security agreem@&nit.

To aid the car lenders, BAPCPA amends the cram dmavision in chapter 13
in a most peculiar way. According to the new kttence in section 1325(a):

For purposes of paragraph (5), section 506 doesapply to a
claim described in that paragraph if the creditas [a purchase
money security interest securing the debt thahéssubject of the
claim, the debt was incurred within the 910-dag][sireceding the
date of the filing of the petition, and the collalefor that debt
consists of a motor vehicle (as defined in secB0102 of title

230 2 CARLSON & GILMORE, supranote 25, at 61-64 (explaining "equity cushion"fasn of adequate
protection).

%1n re Perez, 339 B.R. 385, 399 (Bankr. S.D. Tex. 200@]¢cause of its inapplicability, . . . section
[1326(a)(2)] may not be used to bar the trustem freaking pre-confirmation adequate protection paymse
to mortgagees.").

232 Replacement value was supposedly decreed by tmeeiBe Court inAssociates Commercial
Corporation v. Rash520 U.S. 953, 956 (1997) ("We hold that [sectibAp(a) directs application of the
replacement-value standard."”). On the "near pedttiguity” of this opinion, see Jean Braucl@&efting It
for You Wholesale: Making Sense of Bankruptcy \teinaf Collateral After Rashl02 DCK. L. REvV. 763,
764 (1998).

23 Four justices favored the prime rate plus a modsistsupplement. One justice favored a risk-frate.r
Till v. SCS Credit Corp., 541 U.S. 465, 487 (20@Fhomas, J. concurring) ("In most, if not all, case
where the plan proposes simply a stream of casimgatg, the appropriate risk-free rate should seiff)c
See generallMichael Elson, SaAhhh! A New Approach for Determining the Cram Ddwterest Rate
AfterTill v. SCS Credit, 27 @RDOZOL. REV. 1921 (2006).
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49¥** acquired for the personal use of the debtor, oolifateral for
that debt consists of any other thing of valuethié debt was
incurred during the 1-year period preceding tHatdi**°

This sentence, which has been called "the hangarggpaph®*® the "dangling

paragraph®®’ or the "910 paragrapf® or section 1325(a)(*3*° or section

1325(a)(9Y*° does not exactly say that there can be no crannddwmew cars. It
only says thatif there is a cram down, section 506 shall not applgongress for
some reason declined to take cars entirely offcthen down table, in imitation of
the home mortgagf@?

Nor did the hanging paragraph make it into chafterfor individuals. One
thing BAPCPA does is to conform individual chapfer cases with chapter 13
cases. For example, the bankruptcy estate is@ateto post-confirmation property
acquired by the debtéf® in imitation of chapter 1%3** An individual's chapter 11
plan can be modified after confirmatié}i,just as in chapter 13° The absolute

234 This section defines "motor vehicle" as "a vehideven or drawn by mechanical power and

manufactured primarily for use on public streetsads, and highways, but does not include a vehicle
operated only on a rail line." 49 U.S.C. § 30103@&)06). This definition makes clear that privaaéway
cars continue to be subject to bifurcation in chafB.

#3511 U.S.C. § 1325(a) (2006).

2% 1n re Jackson, 338 B.R. 923, 925 (Bankr. M.D. Ga. 2@@&erring to last paragraph in section 1325(a)
as "hanging paragraphl re Carver, 338 B.R. 521, 523 (Bankr. S.D. Ga. 2006pfigress inserted the
language as an unnumbered paragraph followingi¢sgci325(a)(9) (the 'hanging paragraph’)I);re
Johnson, 337 B.R. 269, 273 (Bankr. M.D.N.C. 2006kitawledging last paragraph in section 1325(a) as
"hanging paragraph").

%75 LUNDIN, supranote 27, §§ 446.1, 451.1 (referring to "danglirayagraph” as last paragraph in
section 1325(a)).

28 geeln re DeSardi, 340 B.R. 790, 811 (Bankr. S.D. Tex. 2q0@)his Court will refer to the paragraph
as 'the 910-paragraph’ due to its substance.").

239 geeln re Murray, 346 B.R. 237, 238 n.1 (Bankr. M.D. Ga. 200§Y]he hanging paragraph of
[section] 1325(a) will be referred to as '[secti@BR5(a)(*).").

20 5eeln re Rowley, 348 B.R. 479, 481 & n.4 (Bankr. S.D. #D06) (renaming "hanging paragraph” as

"1325(a)(9)).
241 Nevertheless, the legislative history statesjs'lintended that cramdown not apply to any colkdter
described in this provision during the periods iofet specified . . ." 146 @\G. REC. S11683-02 (2000).

Obviously, instead of "cramdown" the legislativetbry should have said "bifurcation.”

242 5eeln re Trejos, No. BK-S-06-10231-LBR, 2006 WL 2884384*12 (Bankr. D. Nev. Sept. 25, 2006)
("BAPCPA prevented stripdown, not cramdown."). Rermore, whereas extra collateral for the home
mortgage lender means forfeiture of the anti-modtfon rule according to section 1322(b)(2), nohsuc
restriction applies to car lendeSeell U.S.C. § 1322(b)(2) (noting plan can modifytair rights except
"claim secured only by a security interest in n@@perty that is the debtor's principal residencegg also
In re Wright, 338 B.R. 917, 920 (Bankr. M.D. Ala. 2008i&d Congress intended to create a complete safe
harbor for the automobile lender with a purchaseeyosecurity interest, it could have expressly deme
but it did not.");In re Johnson, 337 B.R. 269, 272-73 (Bankr. M.D.N.C. 2@UBases interpreting [s]ection
1322(b)(2) to require that a creditor be securety"dy a mortgage in order to gain the protectiohshat
section are distinguishable from [cases involviegigles].").

#35ee11 U.S.C. § 1115 (2006) (defining what constitytesperty of estate under chapter 11 when debtor
is individual).

244 5ee11 U.S.C. § 1306 (2006) (explaining what congisytroperty of estate under chapter 13).

#55ee11 U.S.C. § 1128 (2006) (highlighting requiremehihearing on confirmation of plan).

26 5eel1 U.S.C. § 1329 (2006) ("At any time after comfition of the plan but before the completion of
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priority rule is repealed in chapter 11 for indivads?*’ to conform with chapter 13.

The chapter 11 discharge for individuals now ocairthe end of the plaf® not
upon confirmation, as it does for non-individuabpter 11 debtor&?® conforming,
more or less, to the chapter 13 rtfeA salient difference between chapters 11 and
13 is that, in chapter 11, the new car can be ¢afied in a cram down.

The consensus has quickly formed, with some eddgedters, that Congress
intended that purchase money security interestiew" cars—910 vehicles—can
be crammed down, but the car must be deemed wdratewer is due and owing to
the secured creditor. For instance, if the valfighe car is $20,000 and the
purchase money secured creditor claims $30,00hsig#j the chapter 13 debtor
who wishes to retain the car must give a presehtevaf $30,000 to the secured
creditor. The time of payment and the amount @érest, however, need not
conform to the original security agreement. Ratle(presumably lower) cram
down interest rate may be imposed on the car leiti€or this reason, new cars

payments under such plan, the plan may be modifigdn request of the debtor, the trustee, or théchof
an allowed unsecured claim . . ..").

27 See1l U.S.C. § 1129(b)(2)(B)(Il) (2006) ("[T]he holdef any claim or interest that is junior to the
claims of such class will not receive or retain enthe plan on account of such junior claim orriesé any
property, except that in a case in which the deistan individual, the debtor may retain propergluded
in the estate under section 1115, subject to tipeinements of subsection (a)(14) of this section.")

8 5eel11 U.S.C. § 1141(d)(5) (2006) ("[U]nless aftericetand a hearing the court orders otherwise for
cause, confirmation of the plan does not dischargedebt provided for in the plan until the courdrgs a
discharge on completion of all payments under tae.}).

#95ee11 U.S.C. § 1141(d)(1)(A) (2006) (“[T]he plan, thenfirmation of a plan . . . discharges the debtor
from any debt that arose before the date of sunfirotation and any debt of a kind specified .").. .

20 5ee11 U.S.C. § 1328(a) (2006) (providing for discleaafter completion of "all payments under the
plan"). There are some differences in the discleygevided by chapters 11 and 13. For instancer aft
2005, chapter 13 discharge does not extend to dssrfag willful or malicious injury to a person, weas
in chapter 11 a discharge for this is availaBleell U.S.C. § 1328(a)(4) (2006). This certainly segig that
0.J. Simpson will prefer chapter 11 to chapterAl8o, in chapter 13, no discharge is available ssline
debtor has completed an instructional course comgpersonal financial management, another refson
0.J. Simpson to prefer chapter Beell U.S.C. § 1328(g)(1) (2006). Finally, chapterdiScharge is not
available if the debtor has received some othehdige within the preceding four years (or two ge#rthe
other discharge was a chapter 13 discha®eg11 U.S.C. § 1328(f) (2006).

%11n re Turner, 349 B.R. 437 (Bankr. D.S.C. 2006) (prormug no bifurcation where hanging paragraph
applies);see also In r&reen, 348 B.R. 601, 611 (Bankr. M.D. Ga. 2006)e Henry, No. 606-6144 FRAL
3, 2006 WL 2949175, at *2 (Bankr. D. Or. Oct. 1608); In re Grunau, No. 9:06BK02573 ALP, 2006 WL
2848589, at *2 (Bankr. M.D. Fla. Oct. 4, 2008); re Sparks, 346 B.R. 767, 771-72 (Bankr. S.D. Ohio
2006) (allowing modification of interest rate to eh@resent value requirement of section 1325(3)(3)e
Murray, 346 B.R. 237, 244-45 (Bankr. M.D. Ga. 20Gfi(¢ussing applicable modified interest rate under
plan); In re Scruggs, 342 B.R. 571, 575 (Bankr. E.D. Ark. 20Q&)plying new interest rate to payments
under plan even though original agreement did movige for one);In re Bufford, 343 B.R. 827, 839
(Bankr. N.D. Tex. 2006) (holding courts can modifyiount of interest to pay 910-day claims underigect
1325(a)(5)(B)(ii)); In re Shaw, 341 B.R. 543, 546-47 (Bankr. M.D.N.C. 200&pt{ng secured claims
covered by hanging paragraph are not required tpdie with interest rate provided by contradt);re
Fleming, 339 B.R. 716, 722 (Bankr. E.D. Mo. 2006¢r(pitting modification of car creditors' claims by
applying new interest rate)n re Robinson, 338 B.R. 70, 74-75 (Bankr. W.D. Mo. 200&ncluding
Congress did not overrule case law allowing modifan of interest rateshy re Johnson, 337 B.R. 269, 273
(Bankr. M.D.N.C. 2006) ("[A] plan may still modifyhe term of the loan and the interest rate, even if
bifurcation is not allowed."). For cases in whigtara down interest was higher that contract intesestin
re Brill, No. 03-21600, 2006 WL 2729006, at *2 (Bankr. Or. Sept. 22, 2006)n re Pryor, 341 B.R. 648,
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are not like homes, where the secured creditor modype modified. Modification
of security agreements involving cars may occut difurcation is not permitted.
Two dissenting views, however, have emerged.

1. Comparison to Section 1111(b)(2)

Contrary to this consensus, one court has madetaresting comparison of the
hanging paragraph to section 1111(b), a rule apipléconly in chapter 11. The
section 1111(b) election is a big bust in chapfer it almost never pays to make it.
According to the election, a secured party couldosle to have its secured claim
equal to the amount owed. But the value of thetigle was entirely undercut by
the rule that the electing creditor could be giypayment over time, provided that
the present value of the payments equaled thevialiee of the collateral. This
deprived the secured creditor of economic valughef election. In the end the
election only meant that the secured party couikiron receiving nominal dollars
(eventually) equating with the entirely pre-petiticlaim?>?

In In re Carver® Judge James Walker, Jr., ruled that the hanginagpaph
does not merely repeal bifurcation for 910 cars:

[N]othing in the text of the hanging paragraph ssig that
Congress intended 910 claims to be treated asexbclaims. The
only generally applicable definition of a securdgira comes from
8 506. By rendering that section inapplicable td) 9dlaims,

Congress expressly eliminated the mechanism byhathiey could

be treated as secured under the [c]hapter 13 plan Rather than
amending § 1325(a), Congress could have amenddib $& that
the value of the collateral underlying a 910 clauould equal the
full amount of the claim. It did not do $d.

The rule Judge Walker promulgated was this: "Irhapter 13 plan, a 910 claim
must receive th@reaterof (1) the full amount of the claim without intetgor (2)
the amount the creditor would receive if the clairare bifurcated and crammed
down (i.e. secured portion paid with interest amtsacured portion paid pro
rata).® In other words, the car lender can be bifurcabed,if the car lender is
deeply under water, it is entitled to a higher raténterest than the lender only
slightly under water. All car lenders, however,ulgbbe guaranteed some degree of

651 (Bankr. C.D. lll. 2006)in re Soards, 344 B.R. 829, 830 (Bankr. W.D. Ken. 2006)n re Monochie
the court ruled that the car lender was entitleccream down interest, but the lender acquiescedhéo t
contract rate of 6.45%. No. BK06-80869, 2006 BahkXIS 2910, at *4 (Bankr. D. Neb. Nov. 1, 2006).

%529 CARLSON& GILMORE, supranote 25, a696—602.

23338 B.R. 521 (Bankr. S.D. Ga. 2006).

41d. at 525. Judge Walker, acknowledging that the ritgjopinion was against him, stuck to his guns in
In re Green 348 B.R. 601, 611 (Bankr. M.D. Ga. 2006).

2511 re Carver, 338 B.R. at 528.
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interest compensation. For example, suppose aroppgte cram down rate is
10%. A car lender claiming $30,000 against a %fiale worth $29,500 is entitled
to receive the present value of $29,500, whichilsnteminal dollars in excess of
$30,000. A lender who claims $30,000 against avcath $15,000 and subject to a
three-year payout, is entitled to receive $30,00@rathree years, for interest
compensation of approximately 33.3% per annum.

This vision of the hanging paragraph resembles#duntion 1111(b) election in
that it guarantees nominal dollars in excess ofuhleie of the collateral, but it
allows the value of the nominal dollars, to be paver time, to fall to an amount
not lower than the value of the collatef&lYet because chapter 13 plans may not
last longer than five yeafd’ while chapter 11 plans are not so limited, theléerin
chapter 13 will fare better than the electing dedin chapter 11. By stretching out
the payments, a debtor in chapter 11 can reduceldwing creditor to the same
economic level as non-electing secured partiesca®e the stretch-out in chapter
13 is limited, debtors cannot take back all vaheerfthe unbifurcated car lender.

In any case, the solution Judge Walker reachddairver has been rejected as
"a judicially crafted treatment of the claims with basis in the Codé>

2. No Allowed Secured Claim

Other courts have emphasized that, since therébeamo reference to section
506(a), it cannot be said that the car lender étajra 910 vehicle has an "allowed
secured claim." The most that can be said is tietdnder has an "allowed claim"
by virtue of filing a proof of clainf>®

In In re Tarantg®®® Judge Marilyn Shea-Stonum, following this Iffté,
nevertheless assumed that the car lender wasedntitlreceive full payment of the
car loan over time. Yet, once it is admitted ttied car lender does not have an
allowed secured claim, then section 1325(a)(5)nualsing to say about how the car
lender must be treated in the plan. Section 13&9(applies only to "allowed
secured claims." Yet section 1325(a)(5), in confiamcwith the hanging paragraph,
is the source of the intuition that car lendersusthde paid in full.

Be that as it may, Judge Shea-Stonum ruled thaaniiebifurcation rulewas
interest compensation (along the lines of Judgekévsl suggestiorff? Therefore,
the car lender should not receivany interest compensation, under the
circumstances. Judge Shea-Stonum left open thailyildg, however, that interest
compensation might be awarded where the anti-lation treatment left the car

#035ee11 U.S.C. § 1111(b) (2006) (providing for electiamder chapter 11).

%735eel1 U.S.C. § 1322(d) (2006).

281 re DeSardi, 340 B.R. 790, 812 (Bankr. S.D. Tex. 2006)

%9 0On the vexatious requirement of a proof of claseeinfra Part II1.1.

%0344 B.R. 857 (Bankr. N.D. Ohio 2006).

%61|d. at 860 & n.4 (describing lack of amendment toisecb06 and intent to require full payment).

%2 |d. at 862 ("Requiring the payment of additional iet#ron DaimlerChrysler's 910 Claim under a
'‘prime plus' calculation would produce an unjustfiwindfall to DaimlerChrysler at the expense o th
Debtors' unsecured creditors . . . .").
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lender undercompensated. So in the end, her @pltdithe hanging paragraph very
much resembles the result @arver. the car lender should receive the greater of
total payment over time (no interest) and inteoesthe bifurcated amount.

In contrast, Judge Robert Bergerlinre Wamplef® took the purer position:
since the car lender had only an allowed claim @oallowed secured claim), the
lender could have no interest compensation &aBut this is to say that section
1325(a)(5) does not apply to the car lender. Smnly does the car lender get no
post-petition interest on this view, but none o thther benefits of cram down
protection under section 1325(a)(5). For exampley pay the car lender at all,
since it has neither an allowed secured claim ursgetion 1325(a)(5) nor an
allowed unsecured claim under section 1325(a)(d)ds latter provision at least
would require the car lender to obtain what it vibblve received in a chapter 7
liquidation, but the unsecured claim requires anezice to section 506(a), which is
not permitted as to any claim described by (a)(5).

Judge Berger asserts, "[tlhe 910 Language reqthisthe allowed claim be
paid in full,"®®® but the hanging paragraph says no such thingnlyt governs how
section 1325(a)(5) applies to car lenders clainpingchase money security interests
in 910 vehicles. Judge Berger's view is that #uaelender has no allowed secured
claim and so section 1325(a)(5) does not applyl.at a

Extraordinarily, Judge Berger goes on to hold thptan can be confirmesl/en
if the plan directly violates a lender's cram dovghts under section 1325(a) (5.
Judge Berger draws this dubious lesson flame Szotek®” where a chapter 13
debtor tried to bifurcate a home mortgage by theseof a chapter 13 pl&f® The
Szotekcourt held that the plan was binding on the setwereditor who failed to
object to confirmation. In the course of so rulitige Szotekcourt addressed the
claim of the secured creditor that a court had udsdglictional competence to
confirm a plan that did not meet the requirementssection 1325(a)(5)(ii)
(providing a secured creditor with distributionsuel to the value of the
collateral)®®® The easy answer to this question was that thet dwad in effect
determined that plan did comply with section 132((ii), and, on res judicata
grounds, the secured creditor could not disputeviiiaation. TheSzotekcourt,
however, elected to rule that the bankruptcy coouid confirm a plamven ifit did
not accord the lender rights under section 1325)4}{ It reasoned that section
1322(a) sets forth what a plamust do, and section 1325(a)(5) is nowhere

263345 B.R. 730 (Bankr. D. Kan. 2006).

%41, at 740.

5 Seed.

26 Seed. at 744.

%7886 F.2d 1405 (3d Cir. 1989).

2819, at 1406.Szotekwas decided before the Supreme Court held homégames to be immune from
bifurcation.SeeNobelman v. Am. Sav. Bank, 508 U.S. 324, 329-3®8) (holding rights of mortgagee are
protected from modification under section 1322()(2

29 1n re Szotek 886 F.2d at 1411 (noting secured creditor's aonoger confirming plan did not meet
requirements under section 1325(a)(5)).

201d, at 1413.
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mentioned thereif’* Meanwhile, section 1129(a) provides that a chapfeplan
can be confirmed "only if" all subparagraphs aret.fffeln comparison, section
1325(a) states thdt (as opposed to iff) the subparagraphs are metcdhg must
confirm a chapter 13 plan. To state this in otteems, a debtor has the right to
confirmation if section 1325(a) is met, but the tomay confirm a plan even if
some or none of the subparagraphs of section 1B2ZBéamet. This was the
extraordinary and quite unnecessary holdin§2ozek

Relying onSzosekJudge Berger draws the conclusion that neithetecalers
nor any other secured creditor have any cram dagis?’® The only meaning of
cram down is that, where the debtor tenders itwahdre all other parts of section
1325(a)(5) are met, the debtor has the right tdignation?’* On this view, it
hardly matters what the hanging paragraph meahgolldwed, this view all but
abolishes the hanging paragraph, not to mentiam d@wn generally.

Other courts disagree and find that 910 car lenderhave allowed secured
claims andare entitled to cram down rights. DaimlerChrysler Services Americas
LLC v. Brown (In re Brown)® Judge John Dalis has aptly pointed out that, after
Dewsnup v. Timif(® it cannot be maintained that the phrase "allowecused
claim" depends on the meaning supplied by secti@®(&§(1)>"’ Dewsnupis an
interpretation of section 506(d); basically it r®ldhat "allowed secured claim" in
section 506(d) means the pre-bifurcation amouritthpost-bifurcation amount as
described by section 506(a)@§.So Dewsnuppermits unmooring the definition of
"allowed secured claim” from section 506(a){%).

Judge Berger rejects such a useDawsnupto make sense of the hanging
paragraph. In his view, Judge Dalis's point maaasno secured creditor cdny
sort can ever be bifurcated in a reorganizatior 4T hat is to say, if an allowed
claim is an allowedsecuredclaim without reference to section 506(a), theargv
undersecured creditor with an allowed claim musttieated like a car lender
claiming a 910 vehicle. This, Judge Berger claimas rejected by the Eighth
Circuit in Harmon v. United Stat¢§' a governing authority for Judge Berger's

271d. at 1411-12 (concluding section 1325(a) does notaio requirements for confirmation).

25ee11 U.S.C. § 1129(a) (2006) (enumerating list oluisements for confirmation).

231n re Wampley 345 B.R. at 743.

249, at 744.

275339 B.R. 818 (Bankr. S.D. Ga. 2006).

%502 U.S. 410 (1992).

2" seed. at 415 (finding section 506(a) is "not a definitéd provision™).

28|d, at 417

29 5ee alsdn re Brooks, 344 B.R. 417, 421 (Bankr. E.D.N.C. 20086fering to Dewsnup). Judge James
D. Walker retorts thabewsnupinvolved a real estate chapter 7 case, an®#vesnupcourt was concerned
to find a way to reserve appreciation value to sstereditorsin re Green, 348 B.R. 601, 608 (Bankr. M.D.
Ga. 2006). Since, however, cars usually depreaat® the hanging paragraph appears in chapter 13,
Dewsnupdoes not compel a decision that bifurcation i®edgd.In re Green 348 B.R. at 608. Nevertheless,
Judge Dalis is right thdbewsnupdestroys the idea that section 506(a) is the soafaneaning for the
phrase "allowed secured claim." DaimlerChryslevSeAm. LLC v. Brown [n re Brown), 339 B.R. 818,
821 (Bankr. S.D. Ga. 2006).

280 5eelin re Wampler, 345 B.R. 730, 738 (Bankr. D. Kan. 2006).

2114, at 739.SeeHarmon v. United States, 101 F.3d 574, 583 (8th 1996) (allowing secured claims to
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Kansas district.

In Harmon a chapter 12 plan bifurcated a mortgage leffdat/ith the lender's
consent, the debtor's executrix sold the encumbprederty, with the mortgage
lien attaching to the cash proceésThe debtor claimed that section 506(a)
defined the secured claim of the mortgage leAfdhe mortgage lender claimed
that the lien was defined by tldlowedclaim?® In short, the lender claimed not to
have been bifurcated by the chapter 12 plan. $ares, the Eighth Circuit held that
the Dewsnup meaning of "allowed secured claim" was restricted section
506(d)?*® Since section 506(d) is not relevant to bifuraatiy cram down, section
506(a) defines what allowed secured claims aréapter 12.

Following a different line, inin re Trejos Judge Bruce Markell notes that
"secured claim" is not a defined term within sewtib01(a), but that "lien" is
defined as a "charge against or interest in prgdersecure payment of a debt or
performance of an obligatioR® So the car lender is a secured creditor by viofue
having a lierf® Some courts have ruled that, since section 5@&(@a)ot provide a
definition of "secured claim," one should look tats law where, sure enough, the
UCC indicates that the car lender had a securigrést on the car (and hence a
secured claim in bankruptc§}? On this view undersecured car lenders need no
definitional help from section 506(a); they stid\e allowed secured claims. What
the hanging paragraph does, then, is to bar bifiorcander section 506(a).

Yet one grammatical paradox of the hanging pardgrahould be
acknowledged. Section 1325(a)(5) refers to "aldveecured claims™ If that
phrase has meaning only by virtue of section 50@k&n the hanging paragraph is
self-defeating. The initial words of the hangirayqgraph state: "For the purposes

be bifurcated into secured and unsecured claimsebtjon 506(a)).

22 Harmon 101 F.3d at 578 (outlining debtors' proposed pidaich provided payments to creditor for
secured portion of claim in equal payments and ecureel portion of claim was paid through projected
disposable income).

231d. (mentioning stipulation between debtor and creditbere the creditor would transfer lien from land
to proceeds of sale and be held in escrow penésgjution of dispute).

241d. at 583 (discussing arguments about interpretatidallowed secured claim").

25 |d. ("The government argues that the creditor shoedaim the original, pre-bankruptcy lien in its full
amount.").

%8 1d. ("The Court inDewsnupexpressly refused to determine the meaning afweiti secured claim’
outside of [section] 506(d).").

%7 n re Trejos, No. BK-S-06-10231-LBR, 2006 WL 2884384*&i(Bankr. D. Nev. Sept. 25, 200&ee
also11 U.S.C. § 101(37) (2006) (defining lien as "dfeaagainst or interest in property to secure paymien
a debt or performance of an obligation").

28 | re Trejos, No. BK-S-06-10231-LBR, 2006 WL 2884384 *@t("It is not inaccurate to say that all
property encumbered by a lien is secured by that knd all that claims receiving the benefit aftfien are
claims secured by that lien or . . . secured claims

29 Seeln re Brooks, 344 B.R. 417, 422 (Bankr. E.D.N.C. 2006términing claims can be secured
without applying section 506 and instead left tatestlaw);In re DeSardi, 340 B.R. 790, 812—-13 (Bankr.
S.D. Tex. 2006) (applying plain meaning of secwstdus found in state law rather than section 506
Montoya, 341 B.R. 41, 44 (Bankr. D. Utah 2006) ("&ghase money security interest is secured through
the parties' contract and applicable perfectiotusta and is secured without the operation of théeC).

2Ugeell U.S.C. § 1325(a)(5) (2006) ("[T]he court shaihfirm a plan . . . with respect to eaallowed
secured claim provided for by the plan . . . .fhhasis added).
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of paragraph (5), section 506 shall not apply tda@m described in that paragraph
.," where the lender claims a 910 vehicle.t ¥ection 506(ajnustapply, ex

hypothesi if paragraph (5) is to "describe" secured claimao910 vehicle. So if
courts insist that the car lender has an allowathcbut not an allowedecured
claim, then they cannot explain how section 1335fd)describes" a secured claim
on a 910 vehicle, since section 506(a) be refetved This means that Congress
must have intended "allowed secured claim” to mean #oimg even without a
reference to section 506(a).

B. Oversecured Creditors

The hanging paragraph poses a riddle with regamlvevsecured car lenders.
Such a car lender would like to claim post-petitre-confirmation interest to the
extent of the equity cushion pursuant to sectioB(B0°* But reference to section
506 is not permitted. Furthermore, car lendersnaneer oversecured, insofar as
cram down is concerned, because the thrust of amgihg paragraph is that the
value of the car always equals the amount thatvisdo Accordingly, the car lender
can never show that an equity cushion exists agahich post-petition interest
might accrué® Of course, once confirmation occurs, the cram detamdard of
section 1325(a)(5)(ii) implies interest compensatto the car lender (or so the
consensus asserts). Given the highly acceleratestiale of a chapter 13 case, the
amount of section 506(b) interest sacrificed ptioconfirmation is not likely to be
a large amourft?®

C. Purchase Money

The hanging paragraph applies only if the debtdriobd a car on purchase
money credit. Idn re Horn?** Judge Dwight Williams held that a security intéres
on a 910 car was not purchase money becsarseof the loan proceeds were used
for purposes other than buying the €ain other words, Judge Williams used the
transformation rule to take the car loan out of hla@ging paragraph. In contrast,
Judge John Laney ruled In re Murray’®® that the loan was still purchase money

291 According to section 506(b):

To the extent that an allowed secured claim isrgechy property the value of which . .
. is greater than the amount of such claim [i.epkateral cushion exists], there shall
be allowed to the holder of such claim, interessoch claim . . . .

11 U.S.C. § 506(b) (20086).

2921 re White, No. 06-10095, 2006 WL 2827321, at *87 (Barik E.D. La. Sept. 29, 2006).

293 On the accelerated schedule of chapter 13 proegskesupratext accompanying notes 71-73.

294338 B.R. 110, 113-14 (Bankr. M.D. Ala. 2006).

2%51d. at 113-14 (describing facts where debt included $mbsequent cash advances along with purchase
of car).

2% 346 B.R. 237 (Bankr. M.D. Ga. 2006).
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even though part of the price paid for a servicetremt®®’ This would appear to be

the dual status approach.Upon reconsideration, however, Judge Laney went
further and held that the service contract prices Wiself a purchase money
obligation with regard to the c&f In support, Judge Laney cited UCC section 9-
103 comment 3, which states "the 'price’ of cotldter the 'value given to enable’
includes obligations for expenses incurred in catiog with acquiring rights in the
collateral, sales taxes, duties, finance chargdsydst, freight charges, costs of
storage in transit, expenses of collateral andreafoent, attorney's fees, and other
similar obligations**° Presumably the service contract is an "other simila
obligation[]." Such an interpretation must be gimstd. Servicing the vehicle over
time has nothing to do withcquiring the vehicle. Nevertheless, in the revised
opinion, Judge Laney did not even use the dualstatle but held the entire thing
was part of the purchase money obligation.

Courts sometimes use the "knew how to arguméft$br example, Congress
knew how to restrict access to chapter 11 but dit do so with regard to
individuals; therefore it is not bad faith for inttuals to file chapter 11 petitiol%

In that spirit, there are disturbing opportunitfes debtors to argue that Congress
knew how to legislate the dual status rule but dat do so in the hanging
paragraph; therefore the hanging paragraph reqtheegransformation rule. For

27 1d. at 239. Inin re White Judge Elizabeth Magner followed the dual statppr@ach but also
considered the possibility that amounts advancefthemce the service contract might be purchaseeyon
security interests in those executory contracts. 010095, 2006 WL 2827321, at *2 (Bankr. E.D. La.
Sept. 29, 2006). If so, and if they fell within tbee-year term of the hanging paragraph, whichrseie
"any other thing of value,” the hanging paragrapighthapply nevertheless. Judge Magner ruled that,
because these service contracts fell under Low'sisstatutory definition of insurance, they coutd bhe
purchase money security interest, since Articleo8sdnot apply to insurance. UCC 8§ 9-108(d)(8) (2005
This does not follow, however. Just because Art&ldoes not govern does not mean that the security
interest in the executory contracts were not pugehaoney. A better answer is that perhaps theecalel
did have a purchase money security interest in theut@sy contracts for service, but the point islevant,
as the car lender wants the service charge apliriecar, not to the valueless executory contracts. Article
9 attempts to legislate a cross-collateralizataeaiwithin the concept of multiple purchase moregusty
interests under section 9-103(b), but this maygberied. Article 9 does not apply to insurance; aksction
9-103(b) is limited to cross-collateralization betm goods UCC § 9-103(b) (2005). The executory
contracts are obviously not goods. Finally, thevisercontract probably is probably not a "thingvafue" on
the market (i.e., it is favorable to the dealet, tocthe debtor). So the hanging paragraph doespy for
this reason as well.

28 Seeln re Trejos, No. BK-S-06-10231-LBR, 2006 WL 2884384*H2 (Bankr. D. Nev. Sept. 25, 2006)
(noting purchase money status survived sale ofe@dper to financer).

2%91n re Murray, No. 05-48017, 2006 WL 2457851, at *6 (BaMrD. Ga. Aug. 22, 2006).

30 ycc § 9-103 cmt. 3 (2005).

301 SeeCharles Jordan Tablhe Bankruptcy Reform Act in the Supreme Gel@tU.PITT. L. REV. 477,
574 (1988) (describing "knew how to" rule as acomyd'weight to the failure of a legislature to ehac
particular provision in one part of a statute deglvith a similar subject" and applied to "precludading
exceptions or qualifications into a statute").

302 SeeToibb v. Radloff, 501 U.S. 157, 161 (1991) (“Coess knew how to restrict recourse to the
avenues of bankruptcy relief; it did not place fgjter 11 reorganization beyond the reach of a reinbss
individual debtor."). Congress indeed learned howntke clear that individuatwe eligible for chapter 11.
BAPCPA includes massive amendments to conform iddal chapter 11 cases to chapter 13 caSes.
supratext accompanying notes 244-50.
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instance, the adequate protection rule of sect@6(a)(2) gives car lenders rights
to the extenthey are purchase money lenders, suggesting asthtab approact®

In addition, new section 521(a)(6) prohibits thétde from retaining encumbered
personal property unless the security agreemergaffirmed or the collateral is
redeemed® But this prohibition (which is coupled with a seltecuting
dissolution of the automatic std) applies only if the car lender "as to which a
creditor has an allowed claim for the purchaseepsiecuredn whole or in partby

an interest in such personal property . 3% Since Congress knew in these two
instances how to provide a dual status rule, ittrhase intended a transformation
rule with regard to the hanging paragraph (or se #igument would go).
Obviously, such arguments rely on the omnicompeericongressional drafting, a
premise somewhat in doubt after BAPCPA.

Assuming, the dual status rule is appropriate, amuld it work with respect to
the hanging paragraph? One possibility is thatstheured party could have two
security interests—one purchase money, one noé plinchase money debt would
have to be paid in full, no matter what the cawwth. If the purchase money
portion of the obligation exceeds the value of¢he then the non-purchase money
obligation would be entirely unsecured. This nawhase money security interest
is subject to section 506(a), since the hanginggraph does not apply to it. So
bifurcation down to zero is entirely permitt&d.If, however, there is a surplus
following the purchase money security interesttieac506(a) bifurcation could
supply a positive secured claim with regard to thégond nonpurchase money
security interest.

D. 910 Days
The hanging paragraph applies only if the debtdrniobd the car 910 days

prior to bankruptcy. This equates with two and giabrs, minus two or three days,
depending on whether a leap year is invol&dhe period, however, is shortened

%03 seesupratext accompanying notes 221-31.

30411 U.S.C. § 521(a)(6) (2006) (“[T]he debtor shall. not retain possession of personal propertypas
which a creditor has an allowed claim for the pasghprice secured in whole or in part by an intdres
such personal property unless the debtor . . remto an agreement with the creditor . . . wébpect to the
claim secured by such property; or . . . redeernb property from the security interest . . . .").

305 Oddly, the stay dissolves forty-five days aftee first creditors' meeting, unless the debtor takes
requisite action. 11 U.S.C. § 521(a)(6) (2006). $tay dissolves thirty days after the first creditoneeting
if the debtor states an intention to reaffirm odeem but does not accomplish it within 30 desell
U.S.C. 88 362(h), 521(a)(2)(A) (2006).

811 U.S.C. § 521(a)(6) (2006) (emphasis added).

7| re White, No. 06-10095, 2006 WL 2827321, at *8 (BarikD. La. Sept. 29, 2006).

%% This odd number probably reflects a "split theWatpmpromise between the House and Senate. The
2000 versions of the hanging paragraph had a fas-yperiod.Seeln re Quevedo, 345 B.R. 238, 244
(Bankr. S.D. Cal. 2006) (stating Bankruptcy Refdket of 2000 had reach back period of five-yearsy F
some reason this was cut in h&gell U.S.C. § 1325 (2006) ("For purposes of paraggap, section 506
shall not apply to a claim described in that paxpgrif the creditor has a purchase money securigrest
securing the debt that is the subject of the clém.debt was incurred within the 910-day precedliregdate
of the filing of the petition . . . .").
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to one year "if collateral for that debt consistsamy other thing of value’®
Presumably this means that if the security agreémevers a purchase mor&y
obligation for something other than a car for tebtdr's personal use, then the anti-
bifurcation rule applies only if the debt was in@at within a year of bankruptcy.

E. Personal Use

A further restriction is that the debtor must hadatained the car for "the
personal use of the debtdt*This must be compared to redemption under section
722, which refers to "primarily for personal, fayilor household us€*® The
difference in language suggests that the anti-téfimn rule does not apply to
vehicles (1) used partly for business or (2) usgdabfamily member of the
debtor*’® The hanging paragraph makes the test of persamhs of the day of
acquisition®*

Room exists for chapter 13 debtors with multiplehigkes to do some
switching; the debtor could acquire a new car fse of the non-debtor spouse,
while he undertakes to use the old car. Then Hvegp vehicles. Now both cars
can be bifurcated. This will not work for jointsss, however. If a debtor wife
buys a car for her debtor husband, for examplecahnas for the personal use of the
debtors taken togeth&r, Nor will it work if the non-debtor's vehicle wasighased
within one year of bankruptcy. A careful readifglee hanging paragraph shows
that "personal use" is a requirementlod 910 vehicle onlylt is not a predicate of
"any other thing of value" to which the one-yeanitation applies. This reading is
based on the disjunctive "or" that appears justigefor if collateral for that debt
consists of any other thing of valu&*Meanwhile, at least one court has ruled that,

%911 U.S.C. § 1325(a) (2006).

%1% Courts have rejected the contention that the @ze-period can cover non-purchase money security
interests on cars or other "things of valul"re Curtis, 345 B.R. 756, 759-60 (Bankr. D. Utah 2006)
(finding creditor "claiming protection under theniging paragraph from a [section] 506 cram down must
hold a purchase money security interest whereoilateral consists of 'any other thing of valueghased
within one year prior to filing")In re Quevedp345 B.R. at 246 (deciding Congress did not intenelxpand
this protection to non-purchase money security@sts).

8111 U.S.C. § 1325(a) (2006).

%1211 U.S.C. § 722 (2006).

%13 Seeln re Humphrey, No. 06-20783, 2006 Bankr. LEXIS 2855*&(Bankr. D. Kan. Oct. 16, 2006)
(refusing to apply hanging paragraph to car bodghhon-debtor spouseln re Lewis, 347 B.R. 769, 773
(Bankr. D. Kan. 2006) (refusing to apply hanginggggiaph to vehicle purchased for debtor's adulyhitax
because it was not acquired for "personal use'itbéedebtor);Iin re Jackson, 338 B.R. 923, 925 (Bankr.
M.D. Ga. 2006) (finding car bought for debtor's wifet subject to hanging paragraph). In readingethes
words, Professor Jean Braucher assumes that cagbtofor use by a family member are subject tocihe-
year periodSeeBrauchersupranote 122, at 470 (suggesting vehicles acquiredaforly or household use
more than one year before filing should be valusidgisection 506(a)). In other words, the spousa'$alls
under the language "if collateral for that debtsists of any other thing of value." 11 U.S.C. § 3(32
(2006).

*1n re Hill, No. 06-20123, 2006 Bankr. LEXIS 2641, at (Bankr. W.D. La. Sept. 1, 2006).

351n re Vagi, No. 06-40033, 2006 WL 2771962, at * 2 (BarikiD. Ohio Sept. 26, 2006).

8611 U.S.C. § 1125seeBraucher,supranote 122, at 470 (suggesting vehicles acquireddimily or
household use more than one-year before filing Ishioel valued using section 506(a)).
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if the debtor even occasionally rides in the nobtde spouse's car on family
outings, the hanging paragraph appfigs.

In In re Lewis®*® however, a debtor bought a van for her daughtdrte it
titled in the debtor's nan&® The daughter made the payments until the debtor,
jointly with her spouse, filed for bankruptcy inagter 13?° The debtors' plan
proposed to bifurcate the car lender's claim anddmvn the secured claim over
the life of the plarf?* Although bifurcation was permitted (as the car wasfor the
debtor's use), Judge Dale Somers also ruled thail#im was not filed in good faith,
as required by section 1325(a){3).Therefore, the plan was not confirmed. In
Lewis there was no history of the debtor paying theleader. It remains to be
seen whether a chapter 13 plan is in bad faith edemhistorically the debtor has
made car payments, but someone other than therdefts the car and the plan
undertakes to pay the car lender on a bifurcatetba

In In re Solis®® a debtor bought a car for her son and made papnanit.
The son, however, paid the debtor even more thampayments on the car. Judge
Wesley Steen found that the son's car was not av8higle, as it was not acquired
for the debtor's personal u¥é.Under these circumstances, the car could not be
crammed down, since the equitable ownership of dle was not part of the
bankruptcy estat&> Presumably, the key to this decision is that thewsas paying
the debtor for the car. Where an adult child igalyeusing the car and is not
making payments, that child would have a licensest® (but not owernship of) the
car.

In In re White**® Judge Elizabeth Magner suggested that use of &leeh
businesss not a personal use of the debtor. But sheralsal that merely driving
to work does not mean the car is being put to @nkss use. Rather, it would be
necessary to show that the car is used duringdbese of the working day. Thus,
if the debtor could obtain a tax deduction for wéethe vehicle, this would be
evidence of a business use. No tax deductiond#adole if a debtor merely drives
to work®*’ In contrast, Judge Gerald Schiff,Imre Hill,**® ruled that, if the debtor

*17n re Bolze, No. 06-40036, 2006 Bankr. LEXIS 2027, at*12 (Bankr. D. Kan. Aug., 2006).
318347 B.R. 769 (Bankr. D. Kan. 2006).

319d. at 770.
320 |d

21,4
2q,

3221d. at 77475 ("Because the Debtors' proposal to pawalue of the van through their plan has not
been made in good faith, their plan cannot be ocoefil.").

3232006 Bankr. LEXIS 3126, at *1 (Bankr. S.D. Tex. Na4, 2006).

324 Judge Steen rejected the notion that the wordtédem the hanging paragraph refers to anyonerothe
than the person who filed the bankruptcy petititth.at *26-27. He also held open the possibility that
"personal use" of the debtor includes the gratifice of having a loved one using the car. He did, no
however, reach the question as the car lender dedcthat the vehicle was not for personal use ef th
debtor.ld. at *31 n.29.

3 1d. at *35 ("Since Debtor's plan purposes to cram daveecured creditor who holds a lien on property
in which Debtor holds only a nominal interest, theurt concludes that the plan does not comply with
statutory provisions set forth above and cannatdrgirmed.").

326 No. 06-10095, 2006 WL 2827321, at *1 (Bankr. ELA. Sept. 29, 2006).

%271d. at *4; see also In re Soli2006 Bankr. LEXIS 3126 at *21-22 (stating businesirpose to be
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acquired the car to drive to work, the hanging geaph did not apply as the car
was for a mixed business and personal purpose.fahehat the debtor could not
deduct the expense of the vehicle from her incaamentas held to be irrelevant to
the meaning of the hanging paragraph. To jushify holding, Judge Schiff quoted
the following angry assessment of BAPCPA:

The Congress of the United States of America passatl the
President of the United States of America signew ilaw the
Bankruptcy Abuse Prevention and Consumer Protecfioh of
2005 (the "Act"). It became fully effective on Obtr 17, 2005.
Those responsible for the passing of the Act didnatheir power
to avoid the proffered input from sitting Unitedats Bankruptcy
Judges, various professors of bankruptcy law atindigished
universities, and many professional associatidiedfivith the best
of the bankruptcy lawyers in the country as to pleceived flaws
in the Act. This is because the parties pushingpdesage of the
Act had their own agenda. It was apparently an dgen make
more money off the backs of the consumers in thisizry. It is not
surprising, therefore, that the Act has been higiiticized across
the country. In this writer's opinion, to call tet a "consumer
protection” Act is the grossest of misnom#&fs.

One suspects that the slightest hint of politics rvaded Judge Schiff's legal
opinion.

A middle position betweelVhite and Hill was staked out by Judge Steen in
Solis He ruled that personal use:

[lIncludes any use of the vehicle that benefits diebtor(s)
such as transportation that satisfies personal svésiich as
recreation), transportation that satisfies persomsds (such as
shopping or seeking medical attention or other netsy and
transportation that satisfies personal obligatiovisether legal or
moral obligations*

It is odd that the cram down rights of the car Emshould turn on whether it is
possible for the debtor to get to work without e, but Congress has indeed
limited the hanging paragraph to vehicles for peasonot business, use.

determined at time of car acquisition).
328 No. 06-20123, 2006 WL 2819603, at *1 (Bankr. WLR. Sept. 1, 2006).
32914, at *3 (citingIn re Sosa, 336 B.R. 113, 114 (Bankr. W.D. Tex. 2005)).
301n re Solis 2006 Bankr. LEXIS 3126 at *24—25.
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F. Asset Payments

The hanging paragraph harbors an unpleasant stirfmisthe car lender. If,
thanks to the hanging paragraph, the car is wohthtewer the debtor owes, then it
should always be possible for the debtoistorenderthe car pursuant to section
1325(a)(5)(C) to the secured creditor in full datition of the car debt, even though
the "true" value of the car is much less than wihat debtor owes. So Judge
Richard Stair held idn re Ezel** where the secured creditor argued that the
hanging paragraph applied only to cases of cantietg not to surrendefd? So
apparently what is sauce for the goose of retenisosauce for the gander of
surrendef®® The hanging paragraph is therefore a "double-edgenid.**

Judge Joan Cooper disagreedlinre Duke®*® She noted that the idea of
surrender as an asset payment in full "turns thdesaon the Creditors," in
contravention of congressional intéfitObserving that the hanging paragraph has
proven ambiguous, she noted that the hanging pgshgras added by section 306
of BAPCPA, which is entitled "Section 306—Giving cteed Creditors Fair
Treatment in [c]hapter 13 . . . Restoring the Fatiuth for Secured Credif* This
title proved that the secured creditor should pfeya this (and presumably any)
interpretive question about the hanging paragraybthing else, after all, would be
"fair." Judge Cooper thought instead that the eadér should be able to liquidate
the car and seek a deficiency claim in the chapBecase latet*® It is not clear,
however, how this would work mechanically. If tber is not liquidated at the time

331338 B.R. 330 (Bankr. E.D. Tenn. 2006).

%32 |d. at 338 ("Subsection (C) is clear. If the debtorenders his interest in the property securing the
claim, the court can find that the requirementgsettion] 1325(a)(5) have been met.").

333 Accord In re Federson, 2006 Bankr. LEXIS 3135, at *12 (BankD.Sll. Nov. 19, 2006);In re
Maggett, No. BK06-80573, 2006 Bankr. LEXIS 2756*&{(Bankr. D. Neb. Oct. 19, 2006 re Pool, No.
306-30965-tmb13, 2006 WL 2801934, at *5 (Bankr.. Sept. 27, 2006)n re Osborn, 348 B.R. 500,
505-06 (Bankr. W.D. Mo. 2006) (concluding "plain daage of [section] 1325(a)(5) and the hanging
paragraph mandate that . . . secured creditoreokitd described in the hanging paragraph has arestc
claim for the full amount due as of the date of fitiag of the petition, regardless of whether tthebtor
intends to retain the collateral or surrender itfY);re Brown, 346 B.R. 868, 877 (Bankr. N.D. Fla. 2006)
(deciding debtor can surrender vehicle in full Satition of debt owed)n re Sparks, 346 B.R. 767, 774
(Bankr. S.D. Ohio 2006) (holding debtor's plan npagvide for surrender of Jeep in full satisfactiohn
secured debt)in re Payne, 347 B.R. 278, 283 (Bankr. S.D. Ohio 20@@jréeing courts cannot rewrite
statutes enacted by congress thus allowing surreridar to fulfill debt). It might be different the creditor
had repossessed the camd sold it prior to the bankruptcy petitiomn re Osborn 348 B.R. at 506
(determining debtors retained interest in propearig could exercise all options available to thervabse
there was repossession but no sale prior to batdyugdn such a case, the secured creditor wourtplsi
have a pre-petition unsecured claim for the defagtinst the bankruptcy estatd. (“[E]ven though
[creditor] might be entitled to a deficiency outsidf bankruptcy, it is not entitled to an allowddim for
any such deficiency here, so the Debtors are mpfined to provide for one in their Plan.").

%4 In re Moore, No. 6:05-bk-90056M, 2006 Bankr. LEXIS 2867,*80 (Bankr. W.D. Ark. Oct. 24,
2006).

335345 B.R. 806 (Bankr. W.D. Ky. 2006).

%14, at 809.

337 |d

338 1d. (acknowledging creditors have available to themtestiaw remedies including "pursuit of a
deficiency as an unsecured claim during the [cE¥apB proceeding”).
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of plan confirmation, an estimate would have tonfede by valuing the probable
value of the car. Yet this is an implicit referento bifurcation under section
506(a)—a reference the hanging paragraph expréstigs.

Note that wherhousesare surrendered, section 506(a) still applies,ahdme
mortgage lender can still obtain a deficit unseductaim®* Not so with car
lenders, ifEzellis the law, thanks to the peculiar way the hangiagagraph was
written.

This difficulty is much exacerbated by the factttishapter 13 plans can be
modified after confirmation. In that context, wdlwevisit asset payments, where
the car is wrecked post-petition, generating inscegroceedd’”

G. Equal Payments

We have already alluded to the fact that BAPCPAsadgjuirements to the
mode of cram down payments. Specifically, it regsithat the cram down
payments be equal and that they are large enougiotide adequate protection to
the car lender. According to section 1325(a)(5)i{)if:

(I) property to be distributed pursuant to this sedtion is in the
form of periodic payments, such payments shall beequal

monthly amounts; and

(I the holder of the claim is secured by persopaiperty, the
amount of such payments shall not be less than ranumt

sufficient to provide to the holder of such claideguate protection
during the period of the plan . 3.

What is the point of this provision? Accordingliadge Isgur ilDeSardj BAPCPA
aimed at two abuses. First, pursuant to the pyiafi section 1326(b), plans gave
all initial dollars to the administrative creditoasid absolutely nothing to the car
lender**? There had been no requirement preventing the eatefefrom going
under water during the life of the plan. "In therat case scenario, a creditor could
wait as long as twenty-four months before receidng distributions on an allowed
secured claim*? Here is Judge Isgur's account of the car lengegdicament:

To protect its interest, a lender could object emfecmation and
argue the adequate protection issue with no assei@nsuccess. If

39 Some states make residential mortgages nonrecbyrsgeration of law, however. In such cases, there
could be no deficit claimSeeln re Buchferer 216 B.R. 332, 339 (Bankr. E.D.N.Y. 19@Mentioning state
laws in several jurisdictions have limited residainnortgage lenders to nonrecourse transactions).

%0 5eeinfra Part IV.B.

%111 U.S.C. § 1325(a)(5)(B)(iii) (2006).

%2 In re Desardi, 340 B.R. 790, 809-10 (Bankr. S.D. Tex0&0(‘[Clhapter 13 plans were being
confirmed by bankruptcy courts that deprived cad&s of any payments for a number of months.").

33 Kilpatrick, supranote 73, at 836.
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the objection failed, and the first payment to @ lender was
scheduled for month eight, the debtor could usec#ngor the first
seven months of the plan with no payment to the leader.

Pursuant to section 1307(b), the debtor could cdrvis case at
any time to a case under chapter 7. Under thisasimeran abusive
debtor could manipulate the system and get freeofise quickly

depreciating asset without making adequate prategiiayments.
When the case was converted to a case under chaptes lender
could repossess its depreciated asset, but theordemuld be

discharged of his obligation to the car lenderralftaving had free
use of the car for many montff§.

Thanks to section 1325(a)(5)(B)(iii)(Il), howevdhe cram down payment can
never be less than the adequate protection amount.

Another abuse was the balloon payment at the etitegblar®®® The car lender
would be under water during the plan. The debtightrdefault on the balloon and
convert to chapter 7, where the car would be sdaexd. The debtor will have
obtained use of the car for less than the cost efratiation. Thanks to
subparagraph (1), however, balloon payments ardilpited, as all cram down
payments must be equ4f.

In considering subparagraphs (1) and (1), how loese provisions interact? In
DeSardj Judge Isgur sensibly rejected the idea that ateqorotection payments
should exactly equal cram down paymetitRather, the equal payment provision
simply does not apply to adequate protection paysn&tnall. Furthermore, he ruled
that cram down payments need not be equal to ateequatection payments in
each month of the plai® This would violate section 1326(b), which requires
administrative creditors to obtain priority oveaor down payment§’Rather, once
the administrative creditors are paid out (and adegprotection is covered during
this initial period), cram down payments can adyjuebmmence for the first time,
and only after this time must the payments be eqiial say this in other words, if
the cram down payment is zero for the first eigloinths and then commences at
$428.15 for the rest of the plan, there is no irdiu Zero payment means the
absence of payment, and the absence of paymentnuédze equal taffirmative
payment

This view is probably correct and inevitable, ihjor cram down payments are
to be reconciled with the administrative priority gection 1326(b). But this

**n re Desardi, 340 B.R. at 810.

351d. ("At the end of the term, the car would be woghd than the balloon payment that was due.")

346 See alsdn re Lemieux, 347 B.R. 460, 464 (Bankr. D. Mass. 2006)e¢ting debtors' argument of no
requirement for equal payments under plan).

347340 B.R. at 807 (stating it would be "mathemaljcahtenable”).

8 1d. at 806 (“[P]lan payments under [section] 1326(&)L)are likely to be different from adequate
protection. The Court finds that adequate proteghi@yments are not meant to be considered whalirfiglf
the requirements of the equal payment provision.").

%93eel1 U.S.C. § 1326(b) (2006) (enumerating orderriufrity of payments).
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position has a deeply subversive side, when puthéd logical extreme. Recall
that one purpose of the equal payment rule is¢gent balloon payments at the end
of the payout period. If Judge Isgur is right drstpoint, it should be possible to
confirm a plan in which adequate protection paymeme made for the first sixty
months. Then, in the sixtieth month, a singledzail cram down payment could be
proffered. Perhaps this plan is nf#asible within the meaning of section
1325(a)(6¥*° and so should not be confirmed, but at leastherptemises of Judge
Isgur, the cram down payment égual Or, if equality implies two or more
payments:* the balloon payment could be divided into equatspdue in the fifty-
ninth and sixtieth month, consistent with Judgeit'sgpremise.

No doubt some will be tempted to state that suahghre filed in bad faith and
so violate section 1325(a)(3). But whether thdaagare in bad faith depends on
whether debtors are invited to exploit the invidas proffered to them on the plain
face of the Bankruptcy Code. Is it bad faith tdtevia plan that conforms to the
Bankruptcy Code but that reduces the BankruptcyeGodareductio ad absurdufh
At least some courts think Stf.The Supreme Court, however, has tended to uphold
debtors' right to exploit the opportunities presento them in the Bankruptcy
Code®?®

In the plans before Judge Isgur (which followed wh&orm plan suggested by
the local rules of the Southern District of Texabg debtor was obliged to pay
either the cram down amount or 1.5% of the cafliseyavhichever was morg? So,
should the adequate protection amount be higherttteequal cram down amount,
payment will be higher (hence unequal) at the b@gm of the plan. Since the
equal payment provision does not speak to adequratection payments, the fact
that some early payments exceed the uniform crammgb@yout is of no concern.

In Judge Isgur's extended example of a confirmebépter 13 plan, the debtor
is to pay $600 a month in post-petition wages thplan. The chapter 13 trustee
takes 10% off the top as a fee, leaving $540 twidige. Of this amount, $300 is
allocated to the car lender as an adequate proteptiyment. The remaining $240
goes to the administrative creditors, pursuanettien 1326(b)(1).

In Judge Isgur's example, the car is worth $2600ind is depreciating by

0 This provision states: "the debtor will be ablartake all payments under the plan and to complig wit
the plan...." 11 U.S.C. § 1325(a)(6) (2006).

%1 Equality is, after all, an equivalencelation between two or more separate elemeBtePATRICK
SUPPES AXIOMATIC SET THEORY 80 (1960).

%2 5ee, e.gPhoenix Piccadilly, Ltd. v. Life Insurance Ctn (e Phoenix Piccadilly, Ltd.), 849 F.2d 1393,
1394 (11th Cir. 1988) (determining chapter 11 casald be dismissed even if confirmable plan cowd b
written).

%53 Toibb v. Radloff, 501 U.S. 157, 160—61 (1991) ¢ty it is not per se bad faith for individual fitef
for chapter 11 protection); Johnson v. Home StatekB501 U.S. 78, 87 (1991) (ruling debtor wasvedid
to file consecutive bankruptcies in order to mazierhis position in reorganization).

%4 In re Desardi, 340 B.R. 790, 807 (Bankr. S.D. Tex. 200@8Jerring to uniform plan in Southern
District of Texas which provides "[i]f the monthpayment proposed in the plan is less than the atafun
adequate protection payment ordered in the caseadtual payment will be the amount of the monthly
adequate protection payment.”).

%5 Confusingly, Judge Isgur deems his hypotheticalerader undersecuretti. at 808. Yet the principal
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1.5% per montf>® In the first month of the plan, depreciation i©83 This is why
the amount allocated to the car lender is $300th{3f$300, $133.33 is allocated to
post-petition interest at 8% per annum. The redwirafter interest is paid is
$166.67, which reduces the principal amount of ta® debt by $166.67.
Meanwhile, nothing in the first month goes to timsecured creditors.

After eight months, the administrative creditordl viave been paid. Cram
down payments for the car lender now officially imego which the equal payment
provision apply. In Judge Isgur's example, cramvrdpayments are larger than the
adequate  protection  payments, thereby  complying h witsection
1326(a)(5)(B)(iii)(I1). In the eighth month, paymis allocated to the car dealer rise
to $428.15. Whatever is left after the car lersderam down installment goes to the
nonpriority unsecured credito?s.

One feature of Judge Isgur's vision is that, of $860 in adequate protection
payment, $133.33 was allocated to interest. Dbés \tiolate United Savings
Association of Texas v. Timbers of Inwood Foresbéiates, Ltd which holds that
an undersecured creditor has no right to postipetinterest?® The answer is no.
The important economic fact is that depreciatio$390 per month, and the car
lender is obtaining $300 a month. Whether thisO&0entirely principal, entirely
interest or some split between the two is purelgninal>*° Denominating part of
the $300 as interest does not affect the term efothn or the amount of the cram
down payment whether the $300 is conceived as ipahor interest. So even
though Judge Isgur unnecessarily characterizeadbguate protection payments as
partly allocated to interest, there is no transgjogsof Timbers$ holding.

H. Valuation

The hanging paragraph prevents bifurcation of mautynot all secured claims
by car lenders. Where the hanging paragraph doeapply, BAPCPA provides a
new pro-lender rule in chapter 7 and 13 cases wivplindividuals. According to
new section 506(a)(2):

amount of the cram down debt is only $20,000, thkier of the car. This would appear to violate the
hanging paragraph, if it applies. Properly, priatighould have been more than $20,000. But we plsll
along with the assumption that by coincidence #redebt and the car value are both $20,000.

%6 Actually, the $300 straight line depreciation i5% only for the first month. In the second motittis
15.22%, because the numerator of $300 stays cdanstile the denominator decreases to $19,700. The
local rule in question does require payments o¥dlger month, which, if taken literally, would coitiste
$300 only in the first month and lesser amountseidiger. Under the local rule read literally, ther cever
loses all its value.

%7 The above summary verbally presents the tabulamete Judge Isgur provides lim re Desardi 340
B.R. at 816.

38 United Sav. Ass'mf Texas v. Timbers of Inwood Forest Assocs., L#84 U.S. 365, 382 (1988)
(holding undersecured creditor was not entitlethterest).

%9 But sedn re Brown, 348 B.R. 583, 593 (Bankr. N.D. Ga. 20083ifning allocation to interest makes
difference). Tax consequences may occur, if the plesignates that the adequate protection payrsent i
allocable to interest, but that is not our concern.
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If the debtor is an individual in a case under ¢ba@ or 13, such
value with respect to personal property securingliowed claim
shall be determined based on the replacement vafusuch
property as of the date of filing of the petitiofthvout deduction for
costs of sale or marketing. With respect to progpexquired for
personal, family or household purposes, replacemahte shall
mean the price a retain merchant would charge rfopgrty of that
kind considering the age and condition of the priypat the time
value is determine®f’

This amendment intervenes into a controversy, magadncerning cars, about
whether cars should be valued at the wholesaletail i(i.e., replacement) value of
used cars. IAssociates Commercial Corp. v. RA8hthe Supreme Court opted for
replacement value, but in a notorious footnotedadlsi invited bankruptcy courts to
adjust replacement value downward to cover foridiea that a refurbished new car
put up for resale is not exactly the same as thehsa debtor actually possesses
before refurbishmerit? As a result, bankruptcy courts have felt freegimoreRash
altogether and do whatever they did bef6e.

While the amendment still invites discounts for #ge and condition of the car,
courts are not to discount marketing costs. Sudla discourages a theory
according to which, in competitive markets, theyodifference between wholesale
and retail pricas the cost of marketing (including the opportunigstimposed by

%011 U.S.C. § 506(a)(2) (2006%eeln re Feagans, No. 06-20049, 2006 Bankr. LEXIS 2872:8at
(Bankr. D. Kan. Oct. 18, 2006) (applying sectio5&Q)(2) to vehicle subject to hanging paragraph).

%1520 U.S. 953 (1997).

32 According to the Court:

Our recognition that the replacement-value standarot the foreclosure-value
standard, governs in cram down cases leaves tordgatok courts, as triers of fact,
identification of the best way of ascertaining eg@ment value on the basis of the
evidence presented. Whether replacement value dsetjuivalent of retail value,
wholesale value, or some other value will dependhentype of debtor and the nature
of the property. We note, however, that replacemahie, in this context, should not
include certain items. For example, where the propeasure of the replacement value
of a vehicle is its retail value, an adjustmentttat value may be necessary: A creditor
should not receive portions of the retail priceaiiy, that reflect the value of items the
debtor does not receive when he retains his vehielas such as warranties, inventory
storage, and reconditioning. Nor should the creditain from modifications to the
property—e.g., the addition of accessories to aiclkeh-to which a creditor's lien
would not extend under state law.

Assocs. Commercial Corp. v. RaSR0 U.S. at 965 n.6 (citation omitted).

%3 seeln re Lyles, 226 B.R. 854, 856 (adopting Glueck reaspris its own and finding "retail value” and
"replacement value" are not synonymous)re Glueck, 223 B.R. 514, 519 (Bankr. S.D. Ohio 1998ash
did not provide a definitive starting point.'lpy re Oglesby, 221 B.R. 515, 518-19 (Bankr. D. Colo.8)99
(establishing general valuation rule as midpoirtiveen retail and wholesale valud); re Younger, 216
B.R. 649, 657 (Bankr. W.D. Okla. 1998) (concludmgper replacement value to be average of retail an
wholesale value)n re Franklin, 213 B.R. 781, 783 (Bankr. N.D. Fla. 1p&bntinuing to use long standing
practice to determine valuation even after Rasfsiter).
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sinking capital into the wholesale purchase of ithentory). Economically, this

new amendment is not theoretically justifiable @odstitutes a small windfall for

car lenders, who, if they repossessed, would inteee to market the repossessed
364

car.

I. Proofs of Claim

One of the strangest lapses in chapter 13 jurigmer] both before and after
BAPCPA, is the fact that cram down requires that ¢ar lender have aallowed
secured claim. Many courts hold that the phralewad secured claim” implies
that the car lender (or its surrogdfehas filed a proof of claiff’ Such a belief is
in part founded on Bankruptcy Code section 502{djich states: "A claim . . .
proof of which is filed under section 501 of thidet is deemed allowed, unless a
party in interest . . . object®® Section 502(b) then goes on to govern what the
court must do if there is an objection—basicallgetermine the amount of such
claim . .. .%8

Note that section 502(a) does not quite say thbt areditors who have filed
proofs of claim®® have allowed claims. Rather, it establishes ithatcreditor has
filed a proof of claim to which no one has objectddht creditor has an allowed

34 valuation is a subjunctive exercise in which a requredicts what would have happened in an
alternative universe where a secured creditor Bgtuepossesses the car. David Gray Carls®ecured
Creditors and the Eely Character of Bankruptcy \&gilns 41 Av. U. L. Rev. 63, 70-75 (1991)
(discussing difficulties in calculating valuatioor fhypothetical situations). So Congress is reggithat the
court imagine a world in which there are no marigttosts once repossession occurs—a world in which
lenders can obtain the car's retail price.

%55 An indenture trustee, a surety, the debtor, obtivkruptcy trustee may also file on behalf ofeditor.

11 U.S.C. § 501(a)—(c) (2006). In these casesBHrkruptcy Rules provide a thirty extra days beytrel
ordinary bar date for these entities to make siltiy$. SeeFeED. R. BANKR. P. 3004, 3005 (2006). Oddly,
whereas "excusable neglect" cannot apply to thditors bar date under Rule 3002(c), it can fujpplg to
Rules 3004, or 3005, which establish the trustaetke surety's bar date.

3% Seeln re Boucek, 280 B.R. 533, 537 (Bankr D. Kan. 2002y(igng allowed claim to be filed)n re
Kelley, 259 B.R. 580, 584-85 (Bankr. E.D. Tex. 20Qdoncluding allowed claims must be filed; re
Elmont Elec. Co., 206 B.R. 41, 43-44 (Bankr. E.[YxN1997) (holding secured creditor must file within
prescribed time limits in order to share in digitibn from estate); Still v. Tennessée (e Rogers), 57 B.R.
170, 172 n.1 (Bankr. E.D. Tenn. 1986) ("To the exteule 3002(a) appears to say that allowance of a
secured claim in a chapter 13 case does not rethéréling of a proof of claim, it is inconsistendth the
statutes and is ineffective.").

%711 U.S.C. § 502(a) (2006).

%811 U.S.C. § 502(b) (2006).

369 A proof of claim must adhere to certain formal uiggments. First, any relevant writings must be
appended; if not available, an explanation of s Imust be forthcoming.EB. R. BANKR. P. 3001(c)
(2006) ("If the writing has been lost or destroyadtatement of the circumstances of the loss strutgion
shall be filed with the claim."). If the documerndet is voluminous, it is enough that the proof tdim
tenders the material on requeSeeln re Klein, 119 B.R. 971, 980-81 (N.D. Ill. 1990) (affiing lower
court decision to allow creditor to present materigpon request because it was too voluminoustala),
appeal dismisse®40 F.2d 1075 (7th Cir. 1991). The secured pautgt provide evidence that the security
interest is perfected.EB. R. BANKR. P. 3001(d) (2006) (mandating evidence of perfectibrsecurity
interest). If a proof of claim is filed, it becomas "allowed claim," unless "a party in interesgluding a
creditor of a general partner in a partnership ithatdebtor in a case under chapter 7 . . . abjet1t U.S.C.

§ 502(a).
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claim. It therefore might be the case that crediwwhoneverfile proofs of claim
have allowed claim¥?
Section 506(d)(2), however, hints otherwise. Adawg to that provision:

To the extent that a lien secures a claim agalrestdebtor that is
not an allowed secured claim, such lien is voidess—

(2) such claim is not an allowed claim due onlyhe failure of any
entity to file a proof of such claim under sectlfi of this title®"*

This section may be saying that any claim for whtare is no proof of claim is not
an allowed claim (though the lien underlying thaim is not killed off). Or it may
be saying thatwhether failure to file a proof of claim is inconsistentitiv
allowability is to be determined by the Federal ésubf Bankruptcy Procedure,
which is competent to excuse proofs of claims imeaases. Where, however, the
rules do require a proof of claim, section 506(fg&ys that a failure to file does
not kill the lien.

The matter becomes further obscured when we mithénFederal Rules of
Bankruptcy Procedure. The rule that pertains eptdrs 7, 12 and 13 requires only
unsecuredreditors to file. Subtitled "Necessity for Fidifi Rule 3002(a) provides:
"An unsecured creditor or an equity security holderst file a proof of claim or
interest in accordance with this rule for the claimnterest to be allowed, except as
provided in Rules 1019(4), 3003, 3004 and 3005.The implication of Rule
3002(a) is that, because only unsecured creditersnentioned, secured creditors
have automatically "allowed" claims, even when tfieyno proofs’”® Of course, if
section 502(a) indicates otherwise, the statutet mpuesvail over the Bankruptcy
Rules. Courts have indeed held that secured orsdihust file, even though Rule

370 Complicating the matter is a chapter 11 rule, Baptcy Code section 1111(a), which provides:

A proof of claim . . . is deemed filed under seatB01 of this title for any claim . . .
that appears in the schedules filed under 521{d))gs 1106(a)(2) of this title, except a
claim . . . or interest that is scheduled as deghutontingent, or unliquidated.

11 U.S.C. § 1111(a) (2006).

This "deemed filed" rule does suggest, perhaps,pituefs of claimare the sine qua norof allowedness.
Significantly, there is no rule for chapter 13 tpatallels the rule of section 1111(a).

37111 U.S.C. § 506(d)(2) (2006).

%72 Fep. R. BANKR. P. 3002(a) (2006).

373 SeeZeman v. Babbinlf re Babbin), 160 B.R. 848, 849 (D. Colo. 1993) ("Neitlthe Code nor the
Rules mandate that a secured creditor file a pobdafiaim."); In re Rome 162 B.R. 872, 875 (Bankr. D.
Colo. 1993) (ruling trustee bound to distribute darto secured creditor even absent proof of tirfiedyg
claim). In Rome Judge Sidney Brooks renounced his earlier holtlinthe contrary inn re Johnson. 95
B.R. 197, 201-02 (Bankr. D. Colo. 1989) (holdinguiement of timely filed claims inescapable for al
creditors).
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3002(a) mentions only unsecured credifdts.

Proofs of claim are subject to a severe time litiitg called the "bar date."
Most of this law emanates from the Federal RuleBartkruptcy Procedure, which
set different deadlines for different chapters. dhapters 7, 12 and 13,
nonpriority’”® unsecured creditors must file within ninety dafshe first creditors'
committee scheduled by the United States Tru¥feé.creditors do not file their
proofs of claim by these deadlines, they are bafreth participating in what
largesse the bankruptcy proceeding might generdte.particular, distributions
under a chapter 13 plan are limited to those aeslivho havellowedclaims®”’

The existence of the bar date is an important issuthe administration of
chapter 13 plans, because the chapter 13 plan magrifirmed well before the bar
date®”® According to Bankruptcy Rule 3015(b), "[t]he debioay file a chapter 13
plan with the petition. If a plan is not filed Wwithe petition, it shall be filed within
15 days thereafter . . . . If a case is convertedhiapter 13, a plan shall be filed
within 15 days thereafter . .%’° Thus, the chapter 13 plan is very likely to bedil
before the bar date ends, and proofs of claim mightfiled after the plan is
confirmed®®® After BAPCPA, this phenomenon is more likely, aswnsection
1324(b) provides:

The hearing on confirmation of the plan may be hsdd earlier

%74 Seeln re Hogan, 346 B.R. 715, 719—20 (Bankr. N.D. Tex. 30@i6ding secured creditor must also
file under confirmed chapter 13 plan).

375 priority creditors are immune from the bar datéhétéas ordinary unsecured creditors must file in a
"timely" matter, as set forth in section 726(a)(@)eliness is not mentioned with regard to creditaho
have a priority under section 507(a) and sectio&(a21). Seell U.S.C. § 726(a)(2). From this, courts
usually draw the lesson that the bar date canmaly dp priority claims.SeeUnited States v. Towerén(re
Pac. Atl. Trading Co.), 33 F.3d 1064, 1067 (9th. @@94) (noting Congress's intent to exempt psiorit
claims from timing requirement); United States ec¥hio (n re Vecchio), 20 F.3d 555, 557 (2d Cir. 1994)
("The absence of a timeliness distinction in [s®dti726(a)(1) strongly suggests that this subsectio
encompasses all priority claims whenever filedif)re Buck, 172 B.R. 271 273 (Bankr. D. Minn. 1994)
(holding debtors responsible for paying prioritpioks which were tardily filed)in re K-Fabricators, Inc.,
135 B.R. 654, 657 (Bankr. W.D. Wash. 1992) (statbgence of deadline specifications for objectimns
claims).But seeUnited States v. Clark, 166 B.R. 446, 448 (D. Ut8893) (applying bar date to priority tax
claim).

%76 SeeFED. R. BANKR. P. 3002(c) (2006) (defining timeliness for proofctdim as not more than 90 days
after first date set for meeting of creditors). Twited States trustee is required to schedule autkeeting
in all proceedings within a reasonable time after petition. 11 U.S.C. § 341(a) (2006). Bankrupgtmlges
are specifically disinvitedSeell U.S.C. § 341(c) (2006) ("The court may not plesat, and may not
attend, any meeting under this section includingfaral meeting of creditors.").

377 SeeFeD. R. BANKR. P. 3021 (“[Alfter a plan is confirmed, distributishall be made to creditors whose
claims have been allowed . . . .9ee alsdJniversal Am. Mortgage Co. v. Batemdn (e Bateman), 331
F.3d 821, 827 (11th Cir. 2003) (noting creditor triled timely claims in order to secure bankruptmurt
protection).

3% n re Cason, 190 B.R. 917, 920 n.1 (Bankr. N.D. Ala.5)9@laiming one-third of chapter 13 plans are
confirmed before bar date).

$79FED. R. BANKR. P. 3015(b) (2006).

380 See, e.g.Piedmont Trust Bank v. Linkousn(re Linkous), 990 F.2d 160, 163 & n.1 (4th Cir. 1993)
(Chapman, J., dissenting) (describing situation retian can be confirmed before proof of claims are
filed).
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than 20 days and not later than 45 days afterake af the meeting

of the creditors under section 341(a), unless thatcdetermines

that it would be in the best interests of the drdiand the estate to
hold such hearing at an earlier date and there @bjection to such

earlier daté®*

This raises the following possibility. Suppose abtr writes a plan that
acknowledges the existence of the car lender aratdsathe car dealer precisely
zero. Is this plan confirmable? Section 1325(a)guires that aallowed secured
claim must be accorded cram down rights. After BAPCE¥Ms includes the anti-
bifurcation rule of the hanging paragraph.

But, by hypothesis, the car lender as yet hasileat & proof of claim, and the
deadline for filing has not yet even rifi.Therefore the car lender has allowed
secured claim and so the hanging paragraph doesapply. So the plan is
confirmable even if it gives the car lender nothaigll.

According to section 1325(a)'s preamble, "the cebdll confirm a plan” if all
the subsequent requirements are #ieThere is of course that old wild card, the

3111 U.S.C. § 1324(b) (2006). Prior to BAPCPA, somerts "waited to hold confirmation hearings until
after the deadline for filing proofs of claim hadssed, believing that it was difficult to confirmpéan
without understanding which creditors had claimsvimat amounts.™n re Brown, 348 B.R. 583, 587 n.3
(Bankr. N.D. Ga. 2006).

382 significantly, an appellate panel has ruled thoatficmation of the plan preempts the bar date. dity
that, a plan can destroy the security interests afeditor even if she has never filed a claimhia debtor's
bankruptcy. InFactors Funding Co. v. Fili (In re Filj)a secured creditor who met the bar date (bygfilin
after confirmation) but did not show up to protasplan that allocated it nothing was held barreddsy
judicata from protesting such treatment. 257 B.R), 374 (B.A.P. 1st Cir. 2001). According to Judgenes
B. Haines:

[1ln the face of notice that timely and unambigugusforms a creditor that his claim
will be disallowed in total and discharged undefcthapter 13 plan pending for
confirmation, the creditor may not ignore the confition process and fail to object
simply because the bar date for filing a prooflafra has yet to expire.

Id. at 374;accordIn re Bryant, 323 B.R. 635, 642 (Bankr. E.D. Pa. 2008%tating rule in Fili as "creditor
with timely and unambiguous notice that its clainli e compromised and discharged may not ignoee th
confirmation process and fail to object"). Thisdiog is radical in many ways. First, it repeals dliehé
that a secured creditor can ignore a bankruptcggading and rely on her lien. Undsli, she can lose the
lien if the plan provides for its losk re Fili, 275 B.R. at 373 n.6 (stressing creditors willdoectly bound
by terms debtor's confirmed plan). Second, it ameamd moves up the bar date, with the provisottieat
bar date (or, rather, confirmation of the plan) namplies unambiguously to secured creditors. Thid,
holding ignores Federal Rules of Bankruptcy Prooed®02(a), which requires only unsecured crediimrs
file in chapter 13SeeFeED. R. BANKR. P. 3002(a) ("[U]nsecured creditor or an equity siéggunolder must
file a proof of claim or interest for the claim interest to be allowed . . . ."). Undgiti, failure of a secured
creditor to file a proof of claim is a fatal errdn effect, Fili inappropriately amends the terms of Rule
3002(a). Finally, it obviates the need for an adagr proceeding to destroy a lien. In other cisguit
however, debtors must probably continue to exgeatt &fter confirmation, a secured creditor mighit fie
a timely proof of claim.

3 11 U.S.C. § 1325(a) (2006) (enumerating list afuilements to be satisfied before court confirms

plan).
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plan must be filed in "good faitf* As always, this invites bankruptcy courts to
supplement the Bankruptcy Code with rules that camnpith the morality of the
judge presiding over the case. But why is it baithfto deny compensation to a
creditor with no allowed claim, when the Federald2uof Bankruptcy Procedure
expressly require thi§% Nevertheless, courts have refused to permit hiendance
just because, at the time of confirmation, the leader has not filed a proof of
claim 3%

It is intellectually flabby to declare as bad faihtactic that takes up the
invitation extended by the clear language of thewkBaptcy Code. A cleaner
solution is available. A body of pro-creditor ld&s developed with regard to the
possibility ofinformal proofs of claim. Thus, if the creditor has commcated with
the trustedn writing about a specific demand for payment, courts weird that
writing to be a proof, if received before the bated®’ Just showing up and
protesting plan confirmation has been held an mfdproof of claint®® A trustee's
knowledge, however, is not enough, without the imgit to justify a finding of
informal claim®®

Borrowing from this idea, a very simple judicialling would clear up the
contradictory nature of chapter 13. Courts cowddare that a chapter 13 plan that
sets forth cram down treatment of a car lendetsislfian "informal” claim filed

%4 5eell U.S.C. § 1325(a)(3) (2006) (“[P]lan has beappsed in good faith . . . .").

385 FED. R. BANKR. P. 3021 ("[Alfter a plan is confirmed, distributiehall be made to creditors whose
claims have been allowed . . . .").

% See, e.g.Simmons v. Savelli§ re Simmons), 765 F.2d 547, 552-53 (5th Cir. 1985)tifsg even when
proof of claim was filed after petition of relighermission of lien avoidance still did not placaiwel in
issue).

%7 SeeNortheast Office & Commercial Props., Inc. v. Smifalve Corp. I re Northeast Office &
Commercial Props., Inc.), 178 B.R. 915, 920 (Barikr.Mass. 1995) (noting how previous courts have
recognized "delivery of a claim to a trustee in lkraptcy is equivalent to filing the claim in coddr the
purpose of complying with the claims bar datelf);re Nutri*Bevco., Inc., 117 B.R. 771, 789 (Bankr.
S.D.N.Y. 1990) (discussing prerequisite to findinfprmal proof depends upon whether it "contairgs]
specific demand setting forth the amount and naifitbe debt and the intent to hold the Debtorl&al; In
re Bowers, 104 B.R. 362, 363-64 (Bankr. D. Colo. 9®®oviding five-prong test including factors te b
considered when determining whether creditor hasnitted informal proof of claim)See generallyraul J.
Maselli, When Is It Never Too Late to File a Proof of Clajr8 QM. L.J. 304 (1993) (discussing prior
case law on court recognition of creditors' writrtg trustee where writings were specific and fibedore
bar date)But sedn re Plunkett, 82 F.3d 738, 742 (7th Cir. 1996) (refgsio recognize informal proof of
claim when decade almost passed without creditdicjization).

%8 Seeln re Gonzalez, 295 B.R. 584, 588-89 (Bankr. N.D. Ii02) (indicating submission of objection
to plan confirmation will be recognized as adequfiermal proof of claims).

%9 Seee.g., Clark v. Valley Fed. Sav. & Loan Assln (e Reliance Equities, Inc.), 966 F.2d 1338, 1345
(10th Cir. 1992) ("[TJrustee's knowledge of a claifoes not constitute an adequate informal claind, an
bankruptcy courts will not ordinarily allow filingf a proof of claim after the claim bar datelt);re Square
Shooter, Inc., 130 B.R. 108, 109 (Bankr. S.D. A®91) (emphasizing document indicating informalgbro
of claim must be filed with bankruptcy court, anebtbr knowledge alone would not suffice). According
Judge Merritt Deitz, the standards for informal fisoaf claim are as follows: (1) the proof of clamust be
in writing; (2) it must contain a demand for paymédB) it must express an intent to hold the debadle;

(4) it must be filed with the bankruptcy court; a®J later amendment of the informal proof of claimust
be equitableln re McCoy Mgmt. Servs., Inc., 44 B.R. 215, 217 (BaWiD. Ky. 1984).
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before the bar date elaps€dCourts have occasionally reached this conclusian.
In re Babbin®** a secured party never filed a claim and was béfiert in a chapter
13 plan®*? The chapter 13 trustee argued that she shoultiawat to distribute any
assets to the secured parties who had not¥fetldge Charles Matheson rejected
this suggestion, in part because the chapter 18 pé&elf could constitute an
informal proof of claim for the secured party.

On appeal, however, Judge Zita Weinshienk deniatl ttihe chapter 13 plan
itself might serve as an informal proof of claim[O]nly a debtor may file a
[c]hapter 13 Plan," wrote Judge Weinshienk. "Bseaa [c]hapter 13 Plan does not
include a demand by a creditor, it cannot servaragformal proof of claim . . .
3% This argument is unconvincing. Section 501(chuiestates that the debtor
can file a claimfor a creditor®®® Therefore, the observation that only debtors can
file chapter 13 plarf®’ cannot defeat the suggestion that the chaptets#8 is an
informal proof of claint® The plan is an informal claim filed for the candeer by
the debtor.

Furthermore, given the fact that the debtor obuipksew enough about the
secured claim to contain it in a plan, what is pl@t of requiring a proof of claim
at all? Proofs of claim are thought to be necgstaplan administration, but since
the plan was obviously written without the secypady's proof of claim, why force
the secured party to file a superfluous piece pepa Rather, the plan itself should
constitute an informal proof of claim, thereby reridg the secured claim into an
"allowed" claim entitled to plan distributions.

Even though Judge Weinshienk ruled that the chd8epolan cannot serve as
an informal claim, she also ruled that secureditwexidid not have to file claims at
all in chapter 13, on the ground that Rule 3002@)s not require it° So, in the

30 seeArpan K. PunyaniDebtor-Filed Acknowledgements of Creditors' Claie:Alternative Approach
to Proof of Claim in Chapter 128 GA\RDOZO L. REV. 511, 530-32 (2006) (proposing chapter 13 debtor's
filings acknowledging creditors' claims will seras formal proof of claims).

391156 B.R. 838 (Bankr. D. Colo. 1993%v'd, 160 B.R. 848 (D. Colo. 1993).

%214, at 843-44.

8314, at 844.

%9 In re Babbin 156 B.R. at 852-53 (permitting chapter 13 plarse¢ove as informal proof of claim).
AccordIn re Edwards, 162 B.R. 868, 869 (Bankr. D. Colo. 19@8pviding five-factor test required when
courts are allowing chapter 13 plan to qualify @®imal proof of claim); cf. Washington v. Nissan tdo
Acceptance Corp.rf re Washington), 158 B.R. 722, 724 (Bankr. S.D. OH83) (determining creditor's
objection to plan, which was subsequently withdragamstituted informal proof of claim).

%% Zeman v. Babbinl re Babbin), 160 B.R. 848, 850 (Bankr. D. Colo. 199&)ordIn re Greenig, 152
F.3d 631, 636 (7th Cir. 1998) (excluding confirm@dns as adequate proof of clairir);re Baldridge, 232
B.R. 394, 396 (Bankr. N.D. Ind. 1999) (stressinggfrof claim filed by creditor or on creditor's lzt must
be fulfilled to receive distribution under chapi& plan); Grubb v. Pittsburgh Nat'l. Barlk ¢e Grubb), 169
B.R. 341, 348 (Bankr. W.D. Pa. 1994) (affirmingtdes court's decision, where filing of chapter fi&n
does not provide informal proofs of claims).

3% 11 U.S.C. § 501(c) (2006) ("If a creditor does timely file a proof of such creditor's claim, tHebtor
or the trustee may file a proof of such claim.").

%735ee11 U.S.C. § 1321 (2006) (“[D]ebtor shall file apl").

3% For the view that objecting to the confirmation afplan is an informal proof of claim, sée re
Gonzalez, 295 B.R. 584, 588-89.

%99 Zeman v. Babbinlg re Babbin), 160 B.R. 848, 849 (D. Colo. 1993) ("Neitthe Code nor the Rules
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end, Babbin stands for the proposition that secured claims automatically
allowed, even without a proof of claim. On rematfgrefore, Judge Matheson
reaffirmed that the chapter 13 trustee should itige funds to secured creditors
who had not filed claim&?

Typically, debtors will write the plan on the assutian that a timely proof of
claimwill be filed. Following confirmation, the securedtganay in fact forget to
file. In such a case, the plan requires the chalfetrustee debtor to pay out on
claims for which no proof of claim has been filed¥et the Federal Rules of
Bankruptcy Procedure require that onlgllowed claims are entitled to
distributions!®* Trustees therefore may assert that late secumithslare not
"allowed," and hence are not entitled to distribog*°?

What if the car lender fileafter the bar date. In a chapter 7 case, a late filing
creditor is entitled to a deeply subordinated dhistion "in payment of any allowed
unsecured claim proof of which is tardily filed wndsection 501(a) . . .**® Does

mandate that a secured creditor file a proof aficlg.

4% 1n re Babbin, 164 B.R. 157, 163 (Bankr. D. Colo. 19%thiing chapter 13 trustee should distribute
funds to secured creditors, and secured crediteraat required to file proof of claim).

1 SeeFED. R. BANKR. P. 3021 ("After a plan is confirmed, distributioma#i be made to creditors whose
claims have been allowed . . . ."); Universal Am.ridage Co. v. Batemann(re Bateman), 331 F.3d 821,
827 (11th Cir. 2003) (filing proof of claim, withbwbjection, is "deemed allowed" and is "prima éaci
evidence of the validity and amount").

92 Seeln re Greenig, 152 F.3d 631, 633 (7th Cir. 1998) (barfate claims from receiving distributions
from plans where court has no discretion to extesmddate); Zich v. Wheeler Wolf Attorneyis (re Zich),
291 B.R. 883, 886 (Bankr. M.D. Ga. 2003) (disallogvolaims because no timely proof of claim is fileld)
re Michels, 270 B.R. 737, 741 (Bankr. N.D. lowa 20@Q1) an untimely secured claim is disallowed, the
creditor would receive no distribution under tharplthe claim would be discharged at the end optae,
the creditor may be precluded from seeking reliefif the stay during the term of the plan, and tieditor's
lien may be at risk under [section] 506(d).Ih; re Macias, 195 B.R. 659, 663 (Bankr. W.D. Tex. 1996)
(allowing secured party to file proof of claim aoltain payments under plan, but ruling in futuate ffiling
would not be permitted)n re Tucker, 174 B.R. 732, 739 (Bankr. N.D. Ill. 199%plding tardiness bars
allowance of claim);in re Schaffer, 173 B.R. 393, 396 (Bankr. N.D. Illl. 199denying permission to
secured creditor to file claim after chapter 13phas confirmed)see alsdHildebrand v. Hays Imports, Inc.
(In re Johnson), 279 B.R. 218, 223 (Bankr. M.D. Tenn.2)(@tating chapter 13 trustee could challenge
secured claim as voidable preference, even tholaghprovided for allowance); cf. Andrews v. Loh@it
re Andrews), 49 F.3d 1404, 1408 (9th Cir. 1995) (majdchapter 13 trustees also have standing to @ppos
confirmation on behalf of secured creditors whoraveadequately protected under the plan).

A chapter 13 trustee, however, has no duty to agbe interests of the car lender who forgets I fi
AccordIn re Jurado, 318 B.R. 251, 257 (Bankr. D.P.R. 2004)qgeizing trustee has authority to file proof
of claim for creditor, but burden is on debtor ile because debtor has duty to protect its owrrésts). In
Juradq a plan was confirmed before the bar date, progidor the car lender to be paid monthly. The car
lender, however, did not file a proof of claim. Agpntly, the trustee distributed no funds to theleader.
Just before the plan ended, the debtor moved fomipsion to file a late claim for the car lendeheT
motion was granted, but the chapter 13 trustee thtive court to reconsider its decision. Judge Eeri§.
Lamoutte reversed himself, in part, holding it unfa the creditors who did file proofs of claims permit
the debtor's late filing for the car lender, to theent it would require disgorgement of what thediors
had previously receivedd. at 258. The argument that the chapter 13 trustee dny responsibility for the
welfare of the secured party was expressly rejeddelbcal rule, however, required the debtor te fior
secured creditors; as a penalty, the court ordedébtor's attorney to disgorge all fees and pesntto the
chapter 13 trustee for disbursemddt.at 255. The secured party was allowed to partieigaing forward
and therefore became the beneficiary of the disgbfges.

3 5eell U.S.C. § 726(a)(3) (2006).
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this not prove that late-filing creditors have alta claims? If so, then Rule 3021
authorizes the late filing car lender to obtaimpteyments. Since the plan governs
distributions, not section 726(a)(3), the car lartien obtains precisely the priority
accorded to it under the plan. Unhappily, sinc84]1%ection 502(b) disallowed
claims "not timely filed, except to the extent térdfiled as permitted under
paragraph . . . (3) of section 726(a) of this title . ."** This exception to the
exception is odd, in that section 726(a)(3) does"permit" late filing. It permits
distributions to creditors that are late in filingn any case, it must be read as
meaning that late-filing creditors have allowedmsin chapter 7 only. Otherwise,
they are entirely disallowed (assumiexg) hypothesihat car lenders are required to
file at all) %

If chapter 13 trustees must withhold plan paymeatsar lenders who have
filed late, it is thedebtorwho is harmed. If a secured party is unentittedeceive
distributions under the plan for want of a proofctdim, these undistributed funds
must go elsewhere—to the other unsecured credifotise debtor. Therefore, the
unsecured creditors are enriched at the expensigeatar lender. This harms the
debtor because the secured party will eventualigclose outside of bankruptcy for
the full debt amount, while the unsecured credimtain a larger dividend than
they otherwise woulé’®

The ability of the car lender to foreclose desers@sie further explication. If
car lenders are not entitled to the benefits ofplam, because their claims are "not
allowed," it might seem to follow that neither @ihey subject to the burdens of the
plan. On this principle, a car lender not subjedhe plan might repossess as soon
as the chapter 13 plan is confirmed, because aipthat, property of the estate is
re-vested in the debtd? Indeed, this precisely describes the chapter Id, hut
the rule in chapter 13 is different. Accordingstrtion 362(c):

(1) the stay of an act against property of thetesiader subsection
() of this section continues until such propersy rio longer
property of the estate; and

404 Bankruptcy Reform Act of 1994, Pub. L. No. 103-384213(a), 108 Stat. 4125 (1994) (amending
section 502(b) of title 11, United States Code).

4% Seeln re Hogan, 346 B.R. 715, 722 (Bankr. N.D. Tex. 2006)ne of the time requirements listed as
excepted in Rule 9006(b)(3) is that governing tifiagf of proofs of claim in [c]hapter 7 cases.Ti re
Dennis, 230 B.R. 244, 249 (Bankr. D.N.J. 2006) Ctingress intended tardily filed claims in chaft8rto
be allowed, they too would have been excepted {smution] 502(b)(9) as were tardily filed claimsden
[section] 726(a).").

% For this reason, debtors sometimes join with teitured creditors against the chapter 13 trustee t
allow a late filing, so that distributions undeetplan can be made to the secured p&eeGen. Motors
Acceptance Corp. v. Judkinki(re Judkins), 151 B.R. 553, 554 (Bankr. D. Colo. 19@8porting neither
debtor nor secured creditor filed proof of claingt yointly moved to have trustee pay secured avedit
amount provided for in plan).

7 Seell U.S.C. § 1327(b) (2006) ("Except as otherwismviged in the plan or the order confirming the
plan, the confirmation of a plan vests all of tmegerty of the estate in the debtorsge alsdJniversal Am.
Mortgage. Co. v. Batemaimn(re Bateman), 331 F.3d 821, 834 (11th Cir. 2003) (imgldUniversal cannot
collaterally attack Plan and is bound by its tepussuant to section 1327).
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(2) the stay of any other act under subsectionofahis section

continues until the earliest of—

(A) the time the case is closed;

(B) the time the case is dismissed; or
(C) if the case is a case under chapter 7 of ttésdoncerning
an individual or a case under chapter 9, 11, 1213pf this
title, the time a discharge is granted or defiféd.

Section 362(c)(1) provides that the automatic sigginst actions pertaining to
property of the estate ends when the property pgléed from the estate, as when it
is abandoned, or when a reorganization plan isicoafl. But section 362(c)(2)
might extend the stay beyond confirmation of a plaany other act under
subsection (a)," in particular, includes "any actteate, perfect, or enforce against
property of the debtoany claim that arose before the commencementeotdise . .

. "% This portion of the automatic stay continues ufgildischarge is granted or
denied.**°

Given the automatic stay and if we add the ineliigypof an undersecured
creditor to receive payments under the plan, we hlhg untenable situation of a car
lender who receives no payment and also may naissgss the collateral until the
plan is completed.

Mitigating this unacceptable state of affairs iattthe car lender can move to
lift the automatic stay for want of adequate protec’** But any such motion
yields only the amount of depreciation to the emder. Adequate protection does
not include the right to post-petition interest,esdas cram down under section
1325(a)(5) does? If the secured party has an allowed claim undergfan, the
secured party obtains post-confirmation interedut if the secured party is
excluded from the plan because she filed late @mdt file at all, then the secured
party is unentitled to post-petition interest ag phadequate protection.

As a practical matter, adequate protection will m@ayment of the secured
claim in amounts equal to depreciatfdhYet the premise being discussed is that
secured parties who have not filed proofs of claiane allowed to take no

%811 U.S.C. § 362(c) (2006).

40911 U.S.C. § 362(a)(5) (2006) (emphasis added).

41011 U.S.C. § 362(c)(2)(C) (2006).

‘1 Seel1l U.S.C. § 362(d)(1) (2006) (providing for coust grant relief from stay by terminating,
annulling, modifying, or conditioning such stay r'foause, including the lack of adequate proteatiban
interest in property of such party in interessge alsdn re Hogan, 346 B.R. 715, 723 (Bankr. N.D. Tex.
2006) ("Presumably, any secured creditor in thisasion will ultimately seek relief from the stay o
adequate protection if not receiving payments ftbendebtor during the [c]hapter 13 plan/casér’)e Lee,
182 B.R. 354, 358 (Bankr. S.D. Ga. 1995) (sugggstintomatic stay might be lifted for caush);re
Schaffer, 173 B.R. 393, 395 (Bankr. N.D. lll. 1994dting creditor could move to vacate stay forseaand
"[clause would not likely flow from an omission étate filing) by the party seeking relief from thimy").

12 seesupratext accompanying note 109-12.

43 Seell U.S.C. § 361(1) (2006) (“[Rlequiring the trest® make a cash payment or periodic cash
payments to such entity, to the extent that thg sta. results in a decrease in the value of srity's
interest in such property.").
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distributions under the plan. How then can ademyabtection payments be
achieved, given the incompetence of the plan toigeofor them#“ The only
possible solution is payments "outside the plantiicty, as we have seen, the
chapter 13 trustee is also likely to opp&SeFurthermore, since the debtor is
presumably dedicating all disposable income to plen?'® this imposition of
adequate protection payments may render the epitire unfeasiblé!’ The only
solution seems to be to lift the automatic stay Emdhe lender take the é&tor
modify the plan pursuant to section 1329¢8).

| have suggested that adequate protection should b® considered
administrative claims under section 503(b). Othsew secured creditors face
disgorgement in administrative shortfall ca¥8But suppose, followingeSardi
we say that adequate protection qualifies as arirastnative claim. According to
section 503(a), "An entity may timely file a requer payment of an
administrative expense, or may tardily file suchuest if permitted by the court for
cause.*” Neither the Bankruptcy Code nor the Federal RuésBankruptcy
Procedure calls for a bar date for such claims.it 8oght be possible for a secured
creditor to style its adequate protection claimaasadministrative claim under
section 503(a). If so permitted, then the car éer@hn at least obtain depreciation
payments directly from the chapter 13 trustee. [@viis will be less than the cram

414 according to Judge Leif Clark im re Macias secured partiglrfeit their right to adequate protection
if they do not file proofs of claims:

[A] secured creditor cannot simply absent itsediirthe bankruptcy process in chapter
13, then hope to obtain easy relief from the autanstay after confirmation. Such a
creditor could hardly maintain that cause existdrélief from stay where the debtor
made provision for the creditor in the plan andyahk creditor's refusal to file a claim
prevented it from receiving the adequate protedtiam had been offered.

195 B.R. 659, 662 n.5 (Bankr. W.D. Tex. 1996). Thigere dictum" sets forth the radical propositibatt
adequate protection rights depend upon the filihga roof of claim (at least in chapter 13). Such a
suggestion goes rather beyond what the Bankruptae@xpressly provides for. In establishing a right
adequate protection, section 363(e) mentions nainegent that a secured creditor hold an "allowadlim.
Seell U.S.C. § 363(e) (2006) ("[A]t any time, on regtiof an entity that has an interest in property.").

On the other hand BAPCPA may have vindicated Ji&lgek's view. According to section 1326(a)(1)(C),
only purchase money car lendevgh allowed claimshave a right to adequate protecti@eesupra text
accompanying notes 120-30.

If Judge Clark's suggestion is rejected, then, gy, a debtor will have to make these paymentside
the plan, if the debtor is to enjoy the continuedédit of the automatic stay. Surprisingly, the terahas not
been addressed by the courts.

‘B seesupraPart I1.A.

418 Seel1 U.S.C. § 1325(b)(1)(B) (2006) (“[T]he court magt approve the plan unless . . . the plan
provides that all of the debtor's projected income. will be applied to make payments to unsecured
creditors under the plan.").

417 | assume here the debtor has not padded his eepémsorder to hold some disposable income in
reserve.

418 See1l U.S.C. § 362(d)(2)(B) (2006) (stating court Islmant relief from stay if property is not
necessary to effective reorganization).

9 Sednfra Part IV.A.

420 Seesupratext accompanying notes 171-72.

2111 U.S.C. § 503(a) (2006).
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down payment, it serves to relieve the debtor froaking such payments directly
to the car lender, out of income which by defimitis not disposable income (since
all disposable income must go to the chapter 18dn).

To summarize, chapter 13 suffers from contradictwhen the plan is
confirmed before the bar date and the car lendes dwot file a proof of claim in
time. The ambiguity should be resolved in favosetured creditor participation in
plan distributions, even when no proof of claim bagn filed. First, courts should
recognize that secured creditors need not filefgrobclaim at all in order to have
allowed claims. Second, the chapter 13 plan igauld be considered an informal
proof of claim, thereby rendering the secured claatiowed" within the meaning
of section 502(a). The proof of claim is a useleap for the unwary, where a
confirmed chapter 13 plan honors a secured creslitbam down rights. It is
unconscionable that Congress did not address ¢msadiction in its effort to aid
car lenders with respect to chapter 13. Leavimgntiatter unaddressed hurts both
car lendergind debtors.

IV. M ODIFICATION
A. Before BAPCPA

In contrast to pre-2005 chapter 11, chapter 13 splean be modifiet
According to section 1329, as it existed prior thFECPA:

(a) At any time after confirmation of the plan bobkfore the
completion of payment under such plan, the plan braynodified,
upon request of the debtor, the trustee, or thddnaf an allowed
unsecured claim, to—
(1) increase or reduce the amount of payments amslof a
particular class provided for by the plan;
(2) extend or reduce the time for such payments; or
(3) alter the amount of the distribution to a ctediwhose
claim is provided for by the plan to the extentessary to take
account of any payment of such claim other thaneurtte
plan.
(b)(1) Sections 1322(a), 1322(b), and 1323(c) &f thle and the
requirements of section 1325(a) of this title apgly any
modification under subsection (a) of this secfioh.

422 1n pre-2005 chapter 11, no provision permits ptaodification. Confirmation could be revoked within

180 days, but only on grounds of fraud on the c&eell U.S.C. § 1144 (2000ymended byub. L. No.
109-8, § 102, 119 Stat. 23, 34-35 (2005). In effhoe chapter 11 plan is final and not modifiable.
BAPCPA, however, permits modification of individughapter 11 plans on the same basis that chapter 13
plans can be modified. 11 U.S.C. § 1141(d)(5) (2006

42311 U.S.C. § 1329 (2000pmended byub. L. No. 109-8, §§ 102, 318, 119 Stat. 23,84(2005).
Section 1322(a) requires the debtor to dedicateniecto the chapter 13 trustee to fund the plapatoall
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Prior to 2005, modification of a chapter 13 plansveasignificant strategy for
dealing with post-confirmation car trouble. The t@nder's claim will have been
bifurcated in the original chapter 13 plan, but da has now depreciated faster
than expected. Debtors sought to re-bifurcateheirtfavor because the car had
depreciated below the amount of the amortized selcalaim, as paid down over
time.

There was a plausible argument, however, thatftedzaition is not permitted in
a plan modification. Examination of section 1329@veals that increasing or
reducing payment ofixed claims is permitted®* So is reducing or increasing the
time of payment? Altering the payments in light of extra-plan payitseto a
creditor is permitted®® What is not expressly mentioned is changing thewarhof

administrative expenses in full, and to treat &liros in a class equallyseell U.S.C. § 1322(a) (2006).
Section 1322(b) lists various things a plan might idcluding the modification of secured claingeell
U.S.C. § 1322(b) (2006). Section 1323(c) providest,tif the plan is modified prior to confirmatioa,
secured creditor is deemed not to have changepdsé@ion on acceptance or rejection of the plafgssmthe
modification affects the secured creditor's positiirectly. Seell U.S.C. § 1323(c) (2006). Section 1325(a)
provides that the plan can be confirmed onlyinter alia, the plan complies with all other chapter 13
provisions, the plan has been proposed in gootl, faitery creditor obtains at least as much as shddw
have received if the debtor had liquidated undexptdr 7, the secured creditors obtain the valugheif
collateral, and the plan is feasib&eell U.S.C. § 1325(a) (2006).

42411 U.S.C. § 1329(a)(1) (2006) (stating any timeratonfirmation of plan but before completion of
payments under plan, plan may be modified to iremear decrease amount of payments on claims of
particular class provided for by plan).

425 11 U.S.C. § 1329(a)(2) (2006) (stating any timeratonfirmation of plan but before completion of
payments under plan, plan may be modified to extendeduce time of payments). Prior to BAPCPA,
prepayment of an economically equivalent lump stes nwot modification at all and is something thetdeb
can inherently do under chapter BeeMiller v. Loan Star Mortgagelrf re Miller), 325 B.R. 539, 541,
543-44 (Bankr. W.D. Pa. 2005) (approving plan whagbtor proposed to borrow money in order to pay
undiscounted amount to creditor); Mass. Hous. Figerky v. Evora, 255 B.R. 336, 342-43 (D. Mass.
2000) (stating early payment by debtor was not fization of plan). Under BAPCPA, however, there is
now an "applicable commitment period," that is ¢hgears for below-median debtors and five years for
above-median debtor§eell U.S.C. § 1325(b)(1)(B) (2006) (requiring plam grovide all of debtor's
projected disposable income during "applicable c@#ment period"”); 11 U.S.C. § 1325(b)(4) (2006)
(defining "applicable commitment period" as threzans, or not less than five years depending orodsbt
current monthly income). Courts are divided as toetier a debtor can end a plan early by paying
disposable income for the applicable commitmentoperSome courts have rejected the premise that the
three-or-five year period can be used to calcugatetal payment, which can then be paid over atshor
period.Seeln re Davis, 348 B.R. 449, 458 (Bankr. E.D. Mich. 200§)Jhe Court is not persuaded that one
of these changes [under BAPCPA] is the eliminatbra minimum length of plan payments for a debtor
who does not pay unsecured creditors in fullii)re Nevitt, No. 05-77798, 05-77943, 2006 WL 2433441, a
*5 (Bankr. N.D. Ill. Aug. 18, 2006) (stating appicle commitment period is temporal requiremelnt)re
Alexander, 344 B.R. 742, 751 (Bankr. E.D.N.C. 200®) Congress wanted the applicable commitment
period to function as a multiplier, it could hatated so in the statute.'lpj re Schanuth, 342 B.R. 601, 606—
08 (Bankr. W.D. Mo. 2006) (holding temporal interjateon of BAPCPA is logical and consistent withipla
language of statute). This is particularly a bl@ndebtors with no disposable income, who hopedayp with
the plan only until the administrative creditorslarar lender is paid. At least one court, howedsagrees
and allows a debtor witho disposable income to end the plan ed8lgeln re Fuger, 347 B.R. 94, 99, 102
(Bankr. D. Utah 2006) (holding applicable commitineeriod of BAPCPA does not require debtors to
commit to plan lasting sixty months as long as debprojected income is computed over length o&fim
and disagreeing with courts conclude applicablerni@ment period is temporal requirement).

46 5ee11 U.S.C. § 1329(a)(3) (2006) (allowing for mockfiion of plan by altering amount of distribution
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an allowed secured or unsecured claim. Courts hinesefore disallowed
modifications that attempt to change the amounamfallowed clainf?’ As re-
bifurcation involves changing both the allowed seduand unsecured claims of a
car lender, re-bifurcation is prohibited on thiswi

The appellate decisions disagree on the questioe-bifurcation under section
1329(a). In favor of the integrity of the originaifurcation isChrysler Financial
Corp. v. Nolan (In re Nolarf¥® where the debtor experienced post-confirmation car
trouble?* She wished to surrender the car to the secureg, pano would then
resell. Any deficit would then be considered arsegured claim. Judge Alan
Norris ruled that revisiting bifurcation was notrpitted under section 1329(%Y.
The secured and unsecured portions of the credittaim had to be considered as
two radically separate claims. In light of thissasption, the addition of an
enlarged deficit (because of a shortfall in redliwa on the collateral) would
constitute the introduction of a brand n#vird claim—which section 1329(a) does
not permit***

Contrary toNolan many courts permit re-visitation of the bifurcetti under

to creditor whose claim is provided for to exteetessary to take account of any payment of sudincla
other than under plan).

427 Seeln re Smith, 259 B.R. 323, 326-27 (Bankr. S.D. Ill. 2p@disallowing proposed modification
which would reclassify creditor's claim from sealrt®® unsecured even if debtor paid deficiency of
surrendered vehicle valudi re Cruz, 253 B.R. 638, 642 (Bankr. D.N.J. 2000) (stpamount and status of
claim is fixed at confirmation and section 1329 glaet permit revaluation of collateral or reclassifion of
claims after this point)in re Meeks, 237 B.R. 856, 861 (Bankr. M.D. Fla. 1999)hgTBankruptcy Code
does not allow the Debtors' to modify the amounaofallowed secured claim post-confirmationlt);re
Coleman, 231 B.R. 397, 400 (Bankr. S.D. Ga. 1988hying reclassification of secured debt to unsetur
debt when surrendering collaterdl); re Dunlap, 215 B.R. 867, 870 (Bankr. E.D. Ark. 199@ncluding
debtor's proposed modification of secured claim Wweair manipulation of the provisions of [c]haptE3
of the Bankruptcy Code"Jn re Banks, 161 B.R. 375, 379 (Bankr. S.D. Miss. 199®)ding unexpected,
postconfirmation mechanical problems with chapt@md&btor's automobile did not justify modificatibg
debtor of confirmed plan to surrender automobild &eat any deficiency after liquidation as unsedur
claim); In re Holt, 136 B.R. 260, 260-61 (Bankr. D. Idaho 19@#&)nying modification of chapter 13 plan
where debtor proposed return of vehicle to creditding security interest in vehicld)) re Abercrombie,
39 B.R. 178, 179 (Bankr. N.D. Ga. 1984) (statingnBaptcy Code does not provide debtor with means to
reclassify previously allowed secured claim as ansed after plan has been confirmdd)re Johnson, 25
B.R. 178, 179 (Bankr. N.D. Ga. 1982) (sustainingddor's objection to proposed modification of deafl3
plan when debtor wanted to surrender vehicle tditmeand have balance owed as unsecured amount).

428932 F.3d 528 (6th Cir. 2000).

4291d. at 529-30.

430 1d. at 532 ("[S]ection 1329(a) does not expresslyvalthe debtor to alter, reduce or reclassify a
previously allowed secured claim.").

“311d. at 532—33 ("A modification that reduces the claiha secured debtor [sic] would add a claim to the
class of unsecured creditors, a change prohibiesebtion 1329(a).")accordIn re Arguin, 345 B.R. 876,
882 (Bankr. N.D. Ill. 2006) (denying debtors persiis to surrender inoperable motor vehicle and stdju
secured claim to zero, because it would reclassifystantial part of creditor's allowed securedncléd
unsecured claim)n re Wilcox, 295 B.R. 155, 157 (Bankr. W.D. Okla. 20@8bating surrender of property
by debtor is not requirement pursuant to sectid2b{&)(5)(C) of Bankruptcy Code). To be distinguitlaee
modifications that leave the bifurcation intact lmhiange the amount paid in order to accomplish garop
adequate protectioolanwould provide no impediment to such modificatioBeeAmericredit Fin. Servs.

v. Nichols, (n re Nichols), 440 F.3d 850, 861 (6th Cir. 2006) (aliogvfor modification because creditor
received substantial payments and no reason t@sudebtor would default).



2006] CARS AND HOMES IN CHAPTER 13 373

section 1329(a). To justify a freedom to modifguds have noted that, even if re-
bifurcation constitutes changing the amount of aine/ it neverthelessalso
constitutes an "increase or decrease [in] the atsoohpayment on claims of a
particular class®*? Other courts point out that most chapter 13 debtwave
absolute dismissal rights under section 1307(bn t€quest of the debtor at any
time, if the case has not been converted undeirose¢06, 1112, or 1208 of this
title, the court shall dismiss a case under thapoér . . . 4

If debtors can dismiss a chapter 13 case, evena@itdirmation of a plan, they
can simply refile and win the right to a new valoatof the collaterat** Since that
is true, it follows that debtors might as well ahttheir new valuation by modifying
the original plaf®® It should be acknowledged that BAPCPA now limite t

*2 Seeln re Knappen, 281 B.R. 714, 717 (Bankr. D.N.M. 2002)ofating position of allowing
modification of plan and ceasing payment on secutaiin under limited circumstancesi re Townley,
256 B.R. 697, 699 (Bankr. D.N.J. 2000) ("The cagkih hold otherwise essentially read an exceptitm
section 1329(a)(1) which does not exist, i.e., thatodified plan may 'reduce the amount of payments
the claims of a particular claaghlessthe class consists of secured claims. Code set888(a)(1) is not
limited by its terms to classes of unsecured claink re Jock, 95 B.R. 75, 77 (Bankr. M.D. Tenn. 1989)
(permitting chapter 13 debtor's to modify confirmdebt adjustment plan to provide for surrender of
creditor's collateral and treatment of any deficiems unsecured claim). For the view that everyrset
claim is in its own unique class, see Bank One N.ALeuellen [n re Leuellen), 322 B.R. 648, 658-59
(N.D. Ind. 2005).

43311 U.S.C. § 1307(b) (2006).

3 Seeln re Leuellen 322 B.R. at 653 (interpreting provisions in cleadt3 to imply if modification is not
accepted then debtor still has option to dismise @nd file new chapter 13)y re Hernandez, 282 B.R.
200, 206 (Bankr. S.D. Tex. 2002) ("[T]he debtor Idoachieve the desired result by allowing the dasee
dismissed and then filing another bankruptcy cgsk'fe Zieder, 263 B.R. 114, 118 (Bankr. D. Ariz. 2001)
(pointing out chapter 13 debtor can always contedhapter 7 and surrender collateral to trustgarress
of whether collateral has depreciated since cagarheor dismiss present case, surrender colladerdfile
new chapter 13)in re Jock, 95 B.R. 75, 78 (Bankr. M.D. Tenn. 1989) (ozéisg Congress contemplated
modification of chapter 13 plan because debtor c¢adnvert chapter 13 case to chapter 7, surrender
collateral, and probably discharge deficiency olugaof collateral);in re Shula, 280 B.R. 903, 905-06
(Bankr. S.D. Ala. 2001) (concluding commencemergazfond chapter 13 proceeding in light of deprediat
value of car was not in bad faith).

% Seeln re Ward, 348 B.R. 545, 550 (Bankr. D. Idaho 2005n(tading there was no per se prohibition
of debtor's suggested modification to plan); Davigsraw, Inc. v. Johnsorir( re Johnson), 247 B.R. 904,
909 (Bankr. S.D. Ga. 1999) (permitting debtor todifyo confirmed chapter 13 plan by surrendering
collateral in order to pay creditor's allowed secclaim as long as debtors acted in good faithy, DeBys.

& Servs. Tech., Inclif re Day), 247 B.R. 898, 903 (Bankr. M.D. Ga. 2000at{sg chapter 13 debtor could
modify her confirmed plan and surrender motor viehemd classify any resulting deficiency as unsedso
long as she acted in good faith; re Taylor, 243 B.R. 226, 231 (Bankr. W.D.N.Y. 200@)I¢wing for
modification of confirmed plan on case-by-case dagien debtor proposes modification in good failh);
re Frost, 123 B.R. 254, 259 (S.D. Ohio 1990) (holdthgpter 13 debtor has right to dismiss case affitere
another chapter 13 case so long as previous dahwss without prejudice)n re Jourdan, 108 B.R. 1020,
1021-22 (Bankr. N.D. lowa 1989) (stating Bankrup@gde gives chapter 13 debtor absolute right to
dismiss his case and immediately refile);re Stone, 91 B.R. 423, 425 (Bankr. N.D. Ohio 1988)h¢
Court sees no reason why a different result shfmilow when the debtor elects to modify a pendirge
rather than achieve the same result through disingssl refilling."). Thasomedebtors—those who started
off in chapter 7 or chapter 11—do not have absadiligeissal rights is simply passed over in the ysisl
Indeed, it is not clear why Congress would denynésal rights to this subclass of chapter 13 dsebtor

In In re Goos Judge James Gregg dismissed the above line ef aas the metaphysical ground that
"[w]hat 'could be' and what 'is' are different. B#ans have consequences. A debtor who files faptdr 13
relief cannot take advantage of the benefits ttmilavbe availabléf a conversion to chapter 7 took place.”
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automatic stay to thirty days in cases of one-tigqeeat filing**® Nevertheless, the

stay can be extended for good cause and so thegtifliholds.

Some judges have suggested that, where depreceti®eds the standard set
in the confirmation hearing, it is the car lendéaslt for not convincing the court
that the depreciation schedule should have beere nsewere; therefore re-
bifurcation is permitted®’ Or, since the secured party has charged a compeysa
interest rate for the original car loan, what happapon modification is faft®® It
has been pointed out that, under section 1323@)erging modifications prior to
any confirmation, a car lender who supported aratejd the original plan is deemed
likewise to have supported or rejected the modifica "unless the modification
provides for a change in the rights of such hofdan what such rights were under
the plan before modificatiof®® Although section 1323(c) governs modification
before confirmation, section 1329(b)(1) specifigalicorporates it as the standard
for post-confirmation modification$°Since section 1323(c) contemplates a change
in secured party rights, this must be possible usdetion 1329%* Another court
suggests that, even if re-bifurcation is prohibitedder section 1329(a), re-
bifurcation isgenerallypermitted in chapter 13 cases, where the car fefiide a
proof of claim after confirmatioff? So bifurcation by means of modification must
be permitted.

These cases, however, should be read togetherthigthimportant point: If a
debtor is permitted to modify the plan in honordafappointing value, the secured
party should still be given an adequate protectemedy under section 507 (H5.

253 B.R. 416, 420 (Bankr. W.D. Mich. 2000) (citatiomitted);accord In re Smith, 259 B.R. 323, 327
(Bankr. S.D. Ill. 2001) (pointing out debtor whediisses case in order to surrender collateralpssed to
risks and tradeoffs not present when debtor seeklfication of confirmed plan).

43611 U.S.C. § 362(c)(3) (2006) (terminating automatay on thirtieth day after filing later case).

7 See, e.g.Bank One N.A. v. Leuellenir( re Leuellen), 322 B.R. 648, 659 (Bankr. S.D. Ind. 200
(enumerating two options for creditors where they either accept plan or demand payments totaling
present value of collaterallp re Zieder, 263 B.R. 114, 118-19 (Bankr. D. Ariz. 2pQhodifying debtor's
plan over creditor's objection because creditoukhbave objected to confirmation since it did nover
normal depreciation of its collateralji re Townley, 256 B.R. 697, 699—700 (Bankr. N.J. 20@0¥venting
creditor from objecting to debtors' surrender ofiicke because creditor had opportunity to objecpltm
prior to confirmation and could have insisted ottdrepayment).

“3n re Leuellen 322 B.R. at 660 (realizing prevention of modifica of plan asking for surrender of
collateral will amount to windfall to creditor whwould be insulated from risk of depreciation).

43911 U.S.C. § 1323(c) (20086).

4011 U.S.C. § 1329(b)(1) (2006) ("Sections 1322(e322(h), and 1323(c) of this title and the
requirements of section 1325(a) of this title agplyny modification under . . . this section.").

41 seeln re Leuellen 322 B.R. at 656 (determining secured party'stsighay be affected by modification
when section 1329(a) is applied).

442 seeln re Adams, 264 B.R. 901, 905 (Bankr. N.D. Ill. 200liniting postconfirmation "strip down"
where secured creditor filed claim pre-confirmatiand collateral value was not challenged before
confirmation).

43 |n re Jefferson, 345 B.R. 577, 583 (Bankr. N.D. Miss. ®00ndicating when depreciation amount
exceeds total amount paid by debtors creditor shbal awarded administrative expense under section
507(b)). On this priority, seeARLSON & GILMORE, supranote 25, at 149-78. RRuskin v. DaimlerChrysler
Services North America, LLC (In re Adkina)debtor defaulted on a chapter 13 plan, the séaneditor
repossessed the car and then sought a declarbtgniftthe foreclosure price was less than theaped
value, "any deficiency resulting from the sale. be paid as a secured claim." 425 F.3d 296, 288G6.
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On this view, collateral may be surrendered, ardsécured claim may be reduced
by the value of the collateral, but the bifurcatimannot be modified:* Rather, the
car Ie?ger simply obtains an administrative claimthe loss of value in the secured
claim.

What is the implication of finding that the re-bifated car lender is entitled to
a section 507(b) superpriority? According to smttil322(a)(2), which section
1329(b) makes expressly applicable to modificatidims plan must "provide for the
full payment, in deferred cash payments, of alinstaentitled to priority under
section 507 of this title, unless the holder ofaatipular claim agrees to a different
treatment of such claim . . **® Thus, a secured party must be fully paid for post-
confirmation depreciation, though payment can betafted out over tim&’ And,
under at least one interpretation of section 1328fnthe trustee must pay the
section 507(b) claim because it is an administeatiaim®*® Nevertheless, because
section 1322(a)(2) does not invoke the phrase &mtegalue," debtors can reduce
the value secured party entittements by modifyireyaluing the collateral, and

paying for depreciation over tinfé®

2005). Over a dissent, Judge Karen Caldwell agnetdthe secured creditor, but what does it meapatp
the creditor "as a secured creditor,” when ther®isollateral or proceeds to vindicate this righdt?at 308—
09. The answer is the section 507(b) priority.

444 SeeDavis-McGraw, Inc. v. Johnsoin(re Johnson), 247 B.R. 904, 908 (Bankr. S.D. Ga. 199er
surrender of collateral, the deficiency portiortled claim is no longer actually secured . . . . Aleficiency
debt is therefore by definition unsecuredlIf); re Meeks, 237 B.R. 856, 861 (Bankr. M.D. Fla. 1999)
(rejecting debtor's intention to surrender vehitel reclassify secured creditor's deficiency ascungd
because it would result in shifting loss to creditdn re Coleman, 231 B.R. 397, 400 (Bankr. S.D. Ga.
1999) (rejecting debtor's modification becausesitbjects the secured creditor to the unilaterahvshof a
debtor throughout life of the plan”)p re Jock, 95 B.R. 75, 78 (Bankr. M.D. Tenn. 1989) (dssing
Congress must have considered possibility of moatitbn of plan to permit surrender to collateral to
secured creditor).

4% Seeln re Johnson 247 B.R. at 910 ("Allowing the creditor an adrsinative expense claim for failure
of adequate protection, based on the original foseee value, is fair to both debtor and credijorJudge
Randolph Haines disagrees with this assessi8eetn re Zieder, 263 B.R. 114, 119 (Bankr. D. Ariz. 2001)
(denying administrative expense claim to credittiovdid not receive all payments promised by pl&ut
such a position assumes that modification neztdneet the confirmation standards that might haysieg
if modification were instead the original cram doeonfirmation proceeding.

44911 U.S.C. § 1322(a)(2) (2006).

“47Seell U.S.C. § 1329(c) (2006) (providing modifiedrplay not allow payments beyond expiration of
applicable commitment period unless court apprdeeger period). IrDavis-McGraw, Inc. v. Johnson (In
re Johnson)Judge John Dalis did not simply allow the secyedy the difference between the secured
claim provided in the plan and the liquidation \ehctually realized once the collateral was sueesdiand
sold. 247 B.R. 904, 906 (Bankr. S.D. Ga. 1999).hBat he required a complex re-imagining of
confirmation.ld. at 910. We are to imagine what the secured paoiyldvhave received if cram down had
been at liquidation value. We are to take the diffiee between this reconstituted secured claimtia@d
actual liquidation value realized. This differengeuld be the section 507(b) expense. The restefdbs
would be ordinary unsecured claim in the modifidanp This formula suggests that the right to adegua
protection is always with reference to liquidatiesue, even if cram down is according to going &wnc
value.

8 SeesupraPart 11.C.2.

4 The section 507(b) priority requires the secunetitor to have "a claim allowable under subsection
(a)(2)." 11 U.S.C. § 507(b) (2006).

*0n contrast, Judge Keith Lundin, in re Jockruled that, where depreciation had caused theevafithe
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General rules about modification will restrict theportunity of a debtor to
revisit valuations. For example, good faith is equirement of original plan
confirmation, and so modification must be in goailrf as welf®* In addition, it is
often held that modification is conditioned on aamhe in circumstances of the
parties; mere change for change's sake will nabmtenancetf? Absent changed
circumstances, res judicata holds sWéy.

Courts disagree on the level of change needed. eSmguire substantial
change®™® Others les§>® Mere car trouble has been held insufficient totifys

modification?*® Other courts insist that change be unforesedablzebtor fault (as

collateral to fall below the amount of the outstiagdsecured claim, the shortfall was not an adriziise
expense. "The creditor who bargains for a streanpayiments through a [c]hapter 13 plan that is not
sufficient to protect the creditor from the lossvialue of its underlying collateral has failed tesert its
rights at confirmation," he wrotén re Jock, 95 B.R. 75, 78 (Bankr. M.D. Tenn. 1988ge alsdn re
Townley, 256 B.R. 697, 700 (Bankr. D.N.J. 2000nhdfng creditor who bargains for insufficient payrteen
has failed to assert its rights at time of confitiord. The remark about bargain is odd, becausstteam of
payments comes from cram down, where a secured mpaight have protested the inadequacy of
amortization. One may ask whether this reasoningldcapply when a car lender opposed or merely
acquiesced to the plan.

Judge Lundin also denied that the secured partyalggerpriority remedy under section 507(b) fdeda
adequate protection, because adequate protectidersreonly to the pre-confirmation period.
Postconfirmation losses are not eligible for theespriority. In re Jock 95 B.R. at 78 n.l. But if
modification is a "do over,everythingthat has occurred prior to modification shouldvEwved as a pre-
confirmation event.

“S15eell U.S.C. § 1325(a)(3) (2006) (“[T]he court stwlhfirm a plan if . . . the plan has been proposed
in good faith . . . .")see alsoBarbosa v. Solomon, 235 F.3d 31, 39-40 & n.13 (list 2000) (applying
good faith requirement to plan modification progekdn re Witkowski, 16 F.3d 739, 746 (7th Cir. 1994)
(indicating good faith requirement limits sectioB29(a) motions)in re Jock, 95 B.R. 75, 78 (Bankr. M.D.
Tenn. 1989) (analyzing good faith modification et creditor from abusive depreciation between
confirmation and modification).

One commentator notes that, in each of these redoattempts, the debtor has surrendered or sold the
collateral and was seeking to have the securenhdatirely paid by the proceeds from the sale. litgssts
that this habit of surrender is therefore an imphequirement of modification of the secured clatiough
nothing in section 1329 requires a surrender ofateial. David S. Cartee, Not8urrendering Collateral
Under Section 1329: Can the Debtor Have Her Cake Bat It Too? 12 BANKR. DEV. J. 501, 512 (1996);
seeln re Algee, 142 B.R. 576, 582 (Bankr. D.C. 1992) (mmmitig debtor's desire to keep collateral as
reason to deny modification). This, however, coafuthe familiar with the necessary.

452 Carteesupranote 451, at 523 ("[E]ven in the cases that hateatiowed the modification, the change
in circumstances analysis appears regularly.").

53 0n res judicata and changed circumstances, seg HabeffebachPostconfirmation Modification of
Chapter 13 Plans: A Sheep in Wolf's Clothi@d@ANKR. DEV. J. 153, 157-63 (1992).

%% See, e.g.In re Solis, 172 B.R. 530, 532 (Bankr. S.D.N.Y. 1994js¢dssing substantial change
requirement);In re Bereolos, 126 B.R. 313, 326 (Bankr. N.D. Ind. 199\ substantial change in
circumstances does not necessarily require ancedtreary or catastrophic change in circumstances.")

45 See, e.g.In re Rimmer, 143 B.R. 871, 873 (Bankr. W.D. Tenn. 19@&ating debtor can modify
confirmed plan upon showing asufficientchange in circumstances") (emphasis added).

% Seeln re Banks, 161 B.R. 375, 379 (Bankr. S.D. Miss. 19@®8n¢luding "mechanical problems with
the debtor's vehicle do not qualify as a justifabhsis upon which the debtor should be allowedddify
her confirmed plan").

7 SeeArnold v. Weast I re Arnold), 869 F.2d 240, 243 (4th Cir. 1989) (adoptiobjective test for
modification where focus is on "whether a debtaftered financial circumstances could have been
reasonably anticipateat the time of confirmation by the parties seekingdification"); In re Fitak, 121
B.R. 224, 226-27 (S.D. Ohio 1990) (holding paymesats be increased only when there is unanticipated,
substantial changes in debtor's financial situgfitm re Bereolos, 126 B.R. 313, 326 (Bankr. N.D. Ind.
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failing to get insurance) has been grounds to demisitation of bifurcatiorf®® A
change in case law has been held not sufficiejistify modification?>®

Against the requirement of unforeseeable circuntg®nis the fact that
Congress considered but deleted such a requiremdi®78%%° This has led some
courts to declare that res judicata does not afiplghapter 13 plans and that no
change in circumstances need be shown 4t'di any case, section 502(j) states,
"[a] claim that has been allowed or disallowed rbayreconsidered for cause . . .
42 Courts have read this provision as permittingsigafion of the bifurcation in
the course of plan modificatidf? At some level, however, res judicata must be
viewed as some sort of brake on modification; otler confirmation "would be
rendered meaningless, with any confirmation issuigiest to being revisited at
whim."®* Accordingly, whereas res judicata is not part eft®n 1329(a), parties
must nevertheless "advance a legitimate reasonhéafification?®
Typically, collateral in chapter 13 cases (i.erst@oes not appreciate in value.

But occasionally a car accident occurs and theramae company pays more to the

1990) (agreeing with objective test and focusingurether altered financial circumstance could hasen
reasonably anticipated); Deffebactupra note 453, at 174 (concluding before modifying tauust first
determine whether "unanticipated, substantiallyngleal circumstances have arisen since confirmation
hearing").

“8Seeln re Butler, 174 B.R. 44, 48 (Bankr. M.D.N.C. 1994) (rsifig to shift loss to creditor when debtor
seeks modification because debtor "abused or rtedlethe collateral” following confirmation)n re
Cooper, 167 B.R. 889, 890 (Bankr. E.D. Ark. 199#r(ying motion by debtor to modify plan and suremd
vehicle after debtor caused automobile accidentfvtestroyed vehicle).

49 Seeln re Cruz, 253 B.R. 638, 643-44 (Bankr. D.N.J. 200@n¢dng retroactive application of change
in case law).

4801 R.REP. NO. 95-595, 95th Cong., 2d Sess. 125 (197f)rinted in1978 U.S.C.C.A.N. 5963, 6086.

48! SeeBarbosa v. Solomon, 235 F.3d 31, 39 (1st Cir. 2@fading plain language of section 1329 does
not support "change in circumstances" being preséguo modification);In re Witkowski, 16 F.3d 739,
743-44 (7th Cir. 1994) (disagreeing over sectior29l&s it does not require showing of changed
circumstances to allow modification); Max Recovdng. v. Than [n re Than), 215 B.R. 430, 435 (B.A.P.
9th Cir. 1997) (disagreeing res judicata applieprtvisions allowing modification)n re Meeks, 237 B.R.
856, 858 (Bankr. M.D. Fla. 1999) (finding res judi&zaoes not prevent modificatiorsge alsdn re Davis,

34 B.R. 319, 319 (Bankr. E.D. Va. 1983) (suggestiegislative history mentions no requirement of
"grievous change in circumstances" to be entibechodify plan).

49211 U.S.C. § 502(j) (2006).

3 Seeln re Jefferson, 345 B.R. 577, 583 (Bankr. N.D. Miss.@0@etermining section 502(j) allows for
reconsideration of claim but not for reclassifioai In re Hernandez, 282 B.R. 200, 206 (Bankr. S.D. Tex.
2002) (suggesting statutory sections may allownfodification of rights of secured creditor$);re Zieder,
263 B.R. 114, 117 (Bankr. D. Ariz. 2001) (findingction 502(j) does not expressly prohibit reconsitien
of claims on modification); Davis-McGraw, Inc. v.hiwon [n re Johnson), 247 B.R. 904, 908 (Bankr. S.D.
Ga. 1999) ("[T]he deficiency amount of the allowstured claim may be treated as an unsecured ilaim
the [modification] request is in good faith and deato an equitable result."Contra Ruskin v.
DaimlerChrysler Servs. N. Am., L.L.CIn(re Adkins), 425 F.3d 296, 304 (6th Cir. 2005) (stgtsection
502(j) addresses "allowance," not re-bifurcatid®)t such an argument also implies that re-bifucrais
possible under chapter 11 as well. For cases mgesection 502(j) grounds for re-bifurcation, daere
Coffman, 271 B.R. 492, 497 (Bankr. N.D. Tex. 2008)re Farley, 211 B.R. 889, 892-93 (Bankr. N.D. lll.
1997).

“41n re Algee, 142 B.R. 576, 580 (Bankr. D.C. 1992).

85 1d. ("[Clourts have held that modification is not wamted unless there has been an unanticipated
substantial change in circumstances, a test appliegh objective basis.").
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insured than the value of the secured claim, aisige original clainf®® Debtors
have tried to modify in such a circumstance.Inime Boothe'®’ debtors proposed to
pay the car lenders only the appraised value ot#neand keep the rest of the cash
to buy a new automobif&® In denying the motion, Judge Roland Brumbaughdrule
that the secured party should get the "appreciataine” caused by the wret®.
This could be viewed as simply following the diewtof section 1329(c), which
requires modifications to conform to section 1323(a Section 1325(a) in turn
entitled the secured party to a valuation of thBateral—now enhanced by the
fortuitous car acciderit! In short, such decisions turn on permitting resution

as a part of modification under section 1329(a).

If a secured party is indeed entitled to the ex@essrance proceeds, then the
only way to get these proceeds is by modificatibthe plan itself. The surrender
of excess collateral will affect the size and éatitient of the unsecured deficit.
Only total plan modification can re-establish thquigbrium caused by the
appearance of excess collatéfal.Hence, Boothe probably stands for the
proposition that undersecured creditors, in thesguf an unsecured creditor, can
obtain relief from bifurcation through modificatiemder section 13293

Yet another idea must be acknowledged. Accordingudge James Sledge in

In re Barclay*™* re-valuation (but not re-bifurcation) mways requiredwhen a

46 E g, In re Van Stelle, No. HK 05-14152, 2006 WL 2979365, At(Bankr. W.D. Mich. Oct. 4, 2006).
Postconfirmation ownership of insurance proceedsasoughly reviewed in Joann HendersBankruptcy
Disaster Relief: A Chapter 13 Debtor's Right to Wssurance Proceeds to Repair or Replace Collate3al
GONz. L. REV. 21,25-33 (2000).

7167 B.R. 943 (Bankr. D. Colo. 1994).

4814, at 944.

%91d. at 945;accordIn re Van Stelle, No. HK 05-14152, 2006 WL 2979365, 32 {Bankr. W.D. Mich.
Oct. 4, 2006).

47011 U.S.C. § 1329(c) (2006) ("A plan modified untieis section may not provide for payments over a
period that expires after the applicable commitnpemtod under section 1325(b)(1)(B) . . . .").

471 By denying the motion, the debtors presumably keptinsurance bonus anyway, unless some further
court order was entered. For a contrary case irctwhiebtors were permitted to keep excess insurance
proceeds, seda re Witherspoon, 281 B.R. 321, 322—-23 (Bankr. S.D.. 2201);In re Pourtless, 93 B.R. 23,
26 (Bankr. W.D.N.Y. 1988)in re Habtemichael, 190 B.R. 871, 874 (Bankr. W.D. MaB@)»In re Tucker,

35 B.R. 35, 36 (Bankr. M.D. Tenn. 1983).

472 Many courts have permitted debtors to keep prociredscess of valuations in chapter 12 and chapter
13 cases, without ever addressing the possibifitplan modification.SeeHarmon v. United States, 101
F.3d 574, 584 (8th Cir. 1996) (granting debtor'stiotvoand awarding her title to proceeds from sdle o
property); Ford Motor Credit Co. v. Fehén ¢e Feher), 202 B.R. 966, 972 (Bankr. S.D. Ill. 19@@&¥using
secured party's claim to surplus insurance progeedslford v. Fidelity Fin. Servsir( re Hill), 174 B.R.
949, 954 (Bankr. S.D. Ohio 1994) (concluding insweproceeds were to be turned over to debtor ince
was property of estateln re Arkell, 165 B.R. 432, 436 (Bankr. M.D. Tenn. 1994)se of the balance of
the insurance proceeds to buy a replacement caniistent with the requirement in the confirmatoder
that the debtor preserve and protect property efettate."); Bartholow v. Caldein(re Calder), 171 B.R.
36, 38 (Bankr. N.D. Tex. 1994) (granting amountnsurance proceeds to debtor under doctrine ofdracc
and satisfaction").

"3 See alsdn re Solis, 172 B.R. 530, 532 (Bankr. S.D.N.Y. 1994)ding chapter 13 trustee successfully
moved to modify plan where debtor sold collatetgbrace higher than anticipated, but surplus wenly ¢o
unsecured creditors).

474276 B.R. 276 (Bankr. N.D. Ala. 2001).
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debtor wishes to modify a plan to provide for therender of collateral to the
debtor?”® Judge Sledge notes that, according to the Supf@muet in Associates
Commercial Corp. v. Ragh® collateral (i.e., cars) should be valued at regiaent
value, in chapter 13 cases, because the last senti#fnsection 506(a) requires
valuation in light of "disposition or use" of theltateral by the debtd¥.” But where
the car is to be surrendered, the car must be cavkguidation "trade-in" value.
Nevertheless, followindNolan, Judge Sledge insisted that the car lender must be
paid the full amount of the secured claim as defiire the original plai’® No
revisitation of bifurcation was permitted. Surrendat liquidation value implied
more cash for the car lender, compared to surreateeplacement valié’ The
difference between the two the debtor had to paasgh.

As we shall seeBarlcay has been reversed by BAPCPA (probably by
accident)’® But, beyond that, everything else set forth abisvstill applicable to
cram downs of cars that are not 910 vehicles ooti@rwise subject to the hanging
paragraph. Meanwhile, where bifurcation is notnmé#ed by the hanging
paragraph, the environment of modification muchngjes.

B. Under BAPCPA

BAPCPA does not amend the modification statute wagy that affects car
lenders’® Yet BAPCPA eliminates bifurcation for 910 vehicleAccordingly, the
controversy over re-bifurcation will decline in imqpance (though it will still be
relevant for older cars). For example, it is npew to debtors on the 911th day
after acquiring their car to modify on the basiattthe hanging paragraph no longer
applies. The 910 period is pegged to the bankyupdtition, not to confirmation of
the plan and so not to modification of the plan.

But one thing debtors should be able to do is tidctmfrom retaining the car

“51d. at 280.

476520 U.S. 953 (1997).

“"In re Barclay, 276 B.R. at 280. According to section 506(a):ctsualue shall be determined in light of
the purpose of the valuation and of the proposspadition or use of such property, and in conjamctiith
any hearing on such disposition or use or on a affecting such creditor's interest.” 11 U.S.C.08®&)(1)
(2006).

‘78 |n re Barclay, 276 B.R. at 282, 284 ("[E]ven though the debtomy surrender collateral securing a
creditor's claim and receive a credit to be appdigdinst the secured claim, the debtors musfpstlithe full
amount of [the] secured claim in order to compthtgr plan as confirmed.").

47 One court has held switching cram down modes ftash payment to asset payment is not permitted
under section 1329(akeeln re Cameron, 274 B.R. 457, 461 (Bankr. N.D. Tex. 200 ]aving elected
payment as the method by which CPS' allowed sealeguh will be satisfied here, the Debtor has rghti
to modify the Plan under section 1329(a) to eledifferent method."). But an asset payment wouldlify
as reducing the time for payment, within the megmihsection 1329(a)(2) and so should be permitted.

480 geginfra text accompanying note 491-92.

8L 1t has, however, been amended to permit a debtabtain health insurance at the expense of the
unsecured creditor§eell U.S.C. § 1329(a)(4)(B)(ii) (2006) ("[T]he plamay be modified [to] . . . reduce
amount to be paid under the plan by the actual atmexpended by the debtor to purchase health insara
for the debtor . . . if the debtor documents th&t of such insurance . . . .").
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under section 1325(a)(5)(B) to surrendering theutater section 1325(a)(5)(¢}
Such a switch does not offend the limitation spoeddy theNolan court, which
prohibited re-bifurcation, not asset payments. Aadce the surrender is
accomplished, the car is deemed worth whateveddttor owes. So modification
might be a viable way to force the car lender t@thighly depreciated vehicles as
payment in full of the entire car debt.

Lenders may wish to argue that, if modificatiorc@nfirmation done over, then
the debtor owes the car lender adequate protefdiotine pre-modification period.
If adequate protection payments are not adequatewver actual depreciation, the
lender, the argument goes, is entitled to the @e&D7(b) priority, which must be
paid in deferred payment over the life of the pfdrSuch an argument works for
bifurcated cars, but it violates the premise of lla@ging paragraph, which insists
that the value of the c& whatever the debtor owes the car lender. Anyraitdo
claim otherwise is not permitted. So the questexmuces to whether a creditor who
has beenpaid in full (because the car is surrendered) is entitled ®quate
protection above and beyond that. The answer nbnbe that any creditor who is
completely and utterly paid has the ultimate adegjypaotection and is entitled to
nothing more.

In cases where wrecks generate insurance, the rigapgiragraph might well
mean that the wreck is worth whatever the debt This leaves all insurance
proceeds in the pocket of the debtor. While thia logical outcome of the hanging
paragraph, it remains to be seen whether any judljactually have the gumption
to so rule. Yet the hanging paragraph clearly iegplthis result. It prevents
bifurcation and therefore artificially values tharcat the amount of the debt.
Meanwhile, section 1325(a)(5)(C) permits surrenalethe collateral. And cases
like In re Ezelf® make clear that such surrenders are paymentextiaguish the
car debt entirely.

There are, incidentally, mortgage foreclosure césasforetell such a result. In
Whitestone Savings & Loan Association v. Allstaigutance Cg**® a mortgage
lender was the payee on an insurance p8ffta fire occurred, after which lender
bid in its claim at a foreclosure sale. By virinfethe bid-in, its secured claim was
deemed paid by absolute title to the real e$fatdaving been paid, the mortgage
lender could no longer claim the insurance proceedsch instead went to the
debtor?®® The Whitestonecase is similar to the phenomenon of surrendetiagar
in full satisfaction of the car debt. The meanofghis is that the debtor gets the
insurance money, and the lender gets the wi&ck.

82| re Evans, 349 B.R. 498, 501 (Bankr. E.D. Mich. 2006).

483 Seesupratext accompanying notes 159-64.

84338 B.R. 330 (Bankr. E.D. Tenn. 20068gesupratext accompanying notes 331-40.
85270 N.E.2d 694 (N.Y. 1971).

*%01d. at 695.

*71d. at 696.

3 1d. at 697.

89 For a similar case, sé®re Newby, 344 B.R. 597, 602 (Bankr. W.D. Mo. 2006).
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To be sure, there is a difference betwgdntestoneandEzell In Whitestone
the mortgagee chose to bid in, thereby eliminatirgunderlying debt and, with it,
any right to insurance proceeds. Hzell the debtor extinguished the debt by
forcing the lender to take the car. But this igligtinction without difference.
Under both situations, the debt disappeared. Amgkdhe debt disappears, the car
lender's "proceeds" security interest in the insced disappears with it.

Because surrender of a 910 vehicle is tantamouan tasset payment in full of
the car lender's claim, Congress has, no doubttentionally, increased the risk
imposed by the power of debtors to modify planspayment in full by surrender
of the car is a valid cram down mode, then it isuadly a valid mode of
modification, since plan modification is tied teetbram down requirement.

Where the car is not a 910 vehicle, there is abs® fews for the car lender.
We saw inin re Barclay® that the car lender was entitled to the origirialrbation
but the asset payment of the car was limited taidigtion amount, meaning that the
secured creditor could expect extra cash repregprtie difference between
replacement value and liquidation vafieBarclay appears to have been overruled
by BAPCPA. According to new section 506(a)(2):

If the debtor is an individual in a case under ¢ba@ or 13, such
value with respect to personal property securingliowed claim

shall be determined based on the replacement vafusuch

property as of the date of the filing of the pefiti without

deduction for costs of sale or marketing. With szdo property
acquired for personal, family, or household purgpseplacement
value shall mean the price a retail merchant waelidrge for

property of that kind considering the age and cionliof the

property at the time value is determirféd.

The implication of section 506(a)(2) is that thebie can "pay" the secured
creditor by surrendering the car at replacementeja¢ven though the car lender
will obtain a mere liquidation upon foreclosing #iscurity interest. This is a pro-
debtor windfall that Congress, in its angry moauljld not have intended.

V. COLLAPSE

One of the great scandals of chapter 13 is itsreoos failure raté®* This

490 SeeU.C.C. § 9-102(a)(64)(E) (2005) (defining "procseds "extent of the value of collateral and to
the extent payable to the debtor or the securedyparsurance payable by reason of the loss or
nonconformity of, defects or infringement of rigls or damage to, the collateral”).

491976 B.R. 276 (Bankr. N.D. Ala. 2001).

“92|n re Barclay, 276 B.R. at 285.

911 U.S.C. § 506(a)(2) (2006).

¥4 5ee, e.gTill v. SCS Credit Corp., 541 U.S. 465, 493 & (2D04) (Scalia, J., dissenting) (citing failure
rate between 37% and 60% for chapter 13 plans)it EciNorberg,Consumer Bankruptcy's New Clothes:
An Empirical Study of Discharge and Debt CollectiorChapter 137 AM. BANKR. INST. L. REV. 415, 440
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should come as no great surprise, since debtord plase every penny of
disposable income into the plan. The slighteskpaeted expense implies default
on the plan. If default occurs, and modificatidrthee original plan is not pursued,
the United States trustee or some party in intemestes to convert the case to
chapter 7% Or, alternatively, the debtor exercises her alisaiight to dismiss the
case or convert it to chaptet®7(though, after BAPCPA, the chapter 7 proceeding
itself may be dismissed as a bad faith enterpfidgbe debtor runs afoul of the
notorious means testing device introduced by BAPCPA

A. Conversion Prior to 2005

Before BAPCPA, the status of the bifurcated secutain in a case converted
to chapter 7 from chapter 13 was in some doubt. firt, although there were
dissenters, the consensus was that the bifurcastablished in chapter 13 held.
Any payment on the secured claim was first allogate cram down interest and
then to principal. The bifurcation was not redor&o, for example, where the car
lender initially claimed $30,000 and the car wasttv&20,000, where the secured
claim had been paid down to $15,000, and wheredhavas worth $18,000, in the
converted case, the car lender had a $15,000 skclagn against the car. The
bankruptcy estate enjoyed a surplus in the cam ¢kreugh the car lender has a
sizable unsecured claifi’

In 1994, Congress added a delphic provision gowmgritie fate of bifurcation.
According to section 348(f)(1):

[Wlhen a case under chapter 13 of this title isveoted to a case
under another chapter in this title—

(B) valuations of property and of allowed securinas in the
chapter 13 case shall apply in the converted eeitle allowed
secured claims reduced to the extent that they baee paid in

(1999) (reporting one-third completion rate in theuthern District of Mississippi); William C. Whitfd,
The Ideal of Individualized Justice: Consumer Bapkcy as Consumer Protection, and Consumer
Protection in Consumer Bankruptdy8 AM. BANKR. L.J. 397, 411 (1994) (finding 31% percent completio
rate).

492Seell U.S.C. 8 1307(c) (2006) (setting forth varimasises where "court may convert a case under
[chapter 13] to a case under chapter 7. . . .").

499 5eel1l U.S.C. § 1307(a)—(b) (2006) (stating debtor cavert case to chapter 7 at anytime or can
re%uest court to dismiss under chapter 13).

47 11 U.S.C. § 707(b) (2006) (allowing for dismissdl case if granting relief would be abuse of
provisions of chapter 7).

498 Seeln re Cooke, 169 B.R. 662, 664 (Bankr. W.D. Mo. 1994)tifnpif bifurcation is undone, then "it
would give that creditor 'two bites of the samelaip accordIn re Peterson, 163 B.R. 581, 584 (Bankr. D.
Idaho 1993) (allowing estate and unsecured credimrbenefit by recovering some property of esifate
debtor retains vehicle). For a case holding thatr&ation is rescinded if the plan goes into defaske
United States v. Ramirez, 291 B.R. 386, 392 (N.&x.2002).
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accordance with the chapter 13 pt&h.

This amendment had the effect of reinforcing thewvithat bifurcations in the
chapter 13 plan were permanent and not to be redomeder to provide extra
collateral for the car lender's unsecured clim.

This legislation governs only conversions undertisac348, not dismissals
under section 349. Therefore, whatever bifurcatide Congress has created for
converted cases, a different rule might apply tomised cases. Nevertheless, it is
plausible to assume that the bifurcation held éhare.

One item debtors used to add in their plans wasdtpgirement that the secured
creditor release the lien on the car once the ehapB plan paid down the
bifurcated secured claim to zero, even though theecured portion of the car
lender's claim remained unpafd. This was accomplished by a plan term that
allocated all wage payments to the car lender (dheeadministrative creditors
were paid). With no money going to the unsecungd the secured claim was
paid, the car could be "bought" quickly enough.thBugh some courts refused to
confirm plans with such a terff there was nothing wrong with the practice on the
face of the Bankruptcy Code as it stood prior t6200nce the debtor owned the
car free and clear, the debtor had a reduced iiveetdt continue with the plan, and

499 Bankruptcy Reform Act of 1994, Pub. L. No. 103-38811, 108 Stat. 4106, 4138 (adding new section
348(f)(1) to Bankruptcy Code).

590 |n the 1994 version of section 348(f)(1), bifuioatwas not repealed in converted chapter 7 cases.
Therefore the issue arose as to the fate of angeeigpion value in debtor assets prior to the cosive.
Several courts ruled that the debtor was entitiethé appreciation valuSeeln re Slack, 290 B.R. 282, 286
(Bankr. D.N.J. 2003) (determining "appreciatiorvaiue belonged to the debtor not the estata"je Page,
250 B.R. 465, 466 (Bankr. D.N.H. 2000) (refusingatiow trustee to benefit from appreciation in pdp);

In re Wegner, 243 B.R. 731, 735 (Bankr. D. Neb. 2000%c{gssing debtor is protected by excluding
appreciation from chapter 7 estate). A better wiagutting this is that any payment to the secunexdlitor

by the debtor subrogated the debtor to the secpaety's lien, which could then be asserted agdhmest
bankruptcy trustee seeking access to equity crdstélde paydown.

%1 Seeln re Rheaume, 296 B.R. 313, 321 (Bankr. D. Vt. 2008)q(iring such plan term to be
conspicuous)jn re Gray, 285 B.R. 379, 389 (Bankr. N.D. Tex. 2002)k(owledging Congress did not
leave court option of excluding clauses requirintpase of debtors' liens after payment in full efwed
part of claim);In re Townsend, 256 B.R. 881, 884 (Bankr. N.D. lll. 2p(finding debtor's vehicle vests free
and clear of lien after secured indebtedness isfigal); In re Lee, 162 B.R. 217, 223 (D. Minn. 1993)
(noting disencumbrance occurs when secured clapai@; In re Johnson, 213 B.R. 552, 558 (Bankr. N.D.
IIl. 1997) (allowing debtor to be released fromrmligpon payment of secured portion of debt)re Murry-
Hudson, 147 B.R. 960, 962 (Bankr. N.D. Cal. 1998r¢gnizing debtor was entitled to release of ben
vehicle when secured portion of creditor's clainsyaid in full); 2 LUNDIN, supranote 27, § 104.2, at 104-
2-104-20; cf. Pratt v. Gen. Motors Acceptance C(rpre Pratt), 462 F.3d 14, 20 (1st Cir. 2006) (finding
car lender violated discharge injunction by refgsia release its lien where it waived its rightrépossess
car in converted chapter 7 cas#);re Campbell, 160 B.R. 198, 201 (Bankr. M.D. Fla. 19¢&ating
government had to release tax lien once chapteag@ents paid secured portion of claim).

%2 n re Thompson, 224 B.R. 360, 366 (Bankr. N.D. Tex. J9@8cognizing chapter 13 debtor is not
granted discharge until all plan payments are mddeg Zakowski, 213 B.R. 1003, 1008 (Bankr. E.D. Wis.
1997) (refusing to confirm chapter 13 plan callfog tender of clean certificate once secured claias
paid); In re Pruitt, 203 B.R. 134, 137 (Bankr. N.D. Ind. 199@Qicating debtor cannot obtain release of lien
until completion of confirmed plan)n re Scheierl, 176 B.R. 498, 500-01 (Bankr. D. Minn. 39olding
debtor cannot obtain confirmation of plan befotepayments to creditors under plan are satisfied).
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so many debtors converted their cases to chapt@r;/even if the secured claim of
the car lender was not entirely paid, it could b&mlown to the point where the car
could be redeemed in the chapter 7 case for a kumpequating with the wholesale
value of the car as it then exist&d.

B. Conversion Under BAPCPA

BAPCPA has completely changed the consequences isrhisging or
converting a chapter 13 case. First, the hangiaggraph makes bifurcation
impossible for 910 vehicles, so that the debtondslonger in a position to pay
down the bifurcated secured portion of the car éeisdclaim. Bifurcation will still
be possible for older vehicles, or ones encumbkyedon-purchase money claims.
For these latter claims, BAPCPA amends the cramndgwovision to repeal
bifurcation altogether in case of plan failure. cAmling to new section
1325(a)(5)(B)(i), a plan must provide that

(1) the holder of such claim retain the lien seegrsuch claim until
the earlier of
(aa) the payment of the underlying debtor deterthinader
nonbankruptcy law; or
(bb) discharge under section 1328; and
(1) if the case under this chapter is dismissedanverted without
completion of the plan, such lien shall also bairetd by such

holder to the extent recognized by applicable nokhgtcy law . .
504

Bifurcation, when it is permitted, is thus now pigignal on completing the plan. If
the plan fails, the car lender's claim is unbifteda and the car is collateral for
whatever the lender could claim under state law.

One consequence of plan failure is the revivalhef tontract rate of interest.
As we have seen, the hanging paragraph permits cawn interest at rates
different from the contract rat&> Once the plan fails, however, the contract rate
(minus the cram down rate actually paid) can beeddd the secured claim. So, for
example, suppose a debtor pays down the entirdedsr as rewritten by the plan;
the car lender has received the entire pre-petitlaim plus cram down interest.
Thereafter, the plan fails. Under section 13250&)(i), the car lender can claim
unpaid contract interest (minus the cram down @gkeactually paid) against the

car>®®

503 SeeWilliam C. Whitford, A History of the Automobile Lender Provisions ofFE#%A 2006U. ILL. L.
REv. (forthcoming 2006).

%04 11 U.S.C. § 1325(a)(5)(B)(i) (2006).

%5 seesupratext accompanying notes 245-60.

5% seeln re Fleming, 339 B.R. 716, 723 (Bankr. E.D. Mo. 20Q6&termining if debtor fails to make
payments, creditor would be entitled to interest).
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The phenomenon of de-bifurcation is reiteratedew section 348(f)(1):

[W]hen a case under chapter 13 of this title isveoted to a case
under another chapter in this title—

(B) valuations of property and of allowed securdaings in the
chapter 13 case shall apply only in a case cor¢ot@ case under
chapter 11 or 12, but not in a case convertedctmsa under chapter
7, with allowed secured claims in cases under engdl and 12
reduced to the extent that they have been paiddordance with
the chapter 13 plan.
(C) with respect to cases converted from chapter 13
() the claim of any creditor holding security astioe date of
the petition shall continue to be secured by tleatigty unless
the full amount of such claim determined under imaple
nonbankruptcy law has been paid in full as of tladedof
conversion, notwithstanding any valuation or deteation of
the amount of an allowed secured claim made foiptirposes
of the case under chapter 13; and
(i) unless a prebankruptcy default has been fallyed under
the plan at the time of conversion, in any procegdinder this
title or otherwise, the default shall have the @ffgiven under
applicable nonbankruptcy law®’

The meaning of section 348(f)(1)(B) seems to bé thhere a chapter 13 plan
is converted to some other reorganization chaptee, old valuations hold.
Therefore the secured creditor does not obtairefréfom bifurcation. Where,
however, the chapter 13 plan is converted to chapiebifurcation is entirely
repealed. In addition, by virtue of new section8@}{1)(C) and section
1325(a)(5)(B)(i)(Il), the pre-bifurcation amountlisbe reconstituted to reflect, not
cram down interest at the market rate, but theraonhtinterest in the security
agreement.

VI. THE PROBLEM OFSECTION506(d)
One problem not addressed by BAPCPA is the po#gibheld open by a

minority of courts, that it is possible in chaptE3 to use section 506(d) to strip
down liens in a pre-confirmation perié¥. This minority position is not very

%9711 U.S.C. § 348(f)(1) (2006).

5% One court suggests the hanging paragraph suspenitiance of a purchase money security interest on
a 910 vehicleSeeln re Green, 348 B.R. 601, 607 (Bankr. M.D. Ga. 2006}.iBshould be remembered that
avoidance occurs pre-confirmation (or perhaps the pllows a secured claim but reserves the right o
avoidance in a subsequent procedure). If a sedutityest is voidable before cram down, then theghey
paragraph cannot have any relevance.
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defensible, but if it turns out to be correct, thanging paragraph is largely
undermined.
By way of a quick history lesson, section 506(djvides:

To the extent that a lien secures a claim agalrestdebtor that is
not an allowed secured claim, such a lien is voiléss—
(1) such claim was disallowed only under sectio8(BY5) or
502(e) of this title; or
(2) such claim is not an allowed secured claim duoly to the
failure of an entity to file a proof of such clainmder section
501 of this title>®

At first these words were interpreted as followspgose a lender claims $30,000
against a car worth $20,000. The usual interpeetatf this provision had been that
the lender could have a security interest for tB8,800 secured claim, but the
security interest was "void" insofar as the $10,000secured claim was
concerned:® This much could have been inferred from sectioB(&p standing
alone, if it is assumed that valuations are finadl @annot be revised. Section
506(d) simply reiterated this implication of secti&06(a)>**

In Dewsnup v. Timm? the Supreme Court stunned bankruptcy theorists by
holding that, when section 506(d) used the terncuissd claim,” it did not invoke
the definition in section 506(&)° Rather, "secured claim" meant the unbifurcated
pre-petition claim of the lendét? In our above example, a secured claim under
section 506(a) was the lender's post-bifurcatio,@20 claim. Under section
506(d) "secured claim" meant $30,000—the pre-petitin-bifurcated amount.

In spite ofDewsnup some courts have ruled that debtors in reorgtiaizaases
may use section 506(d) in an adversary proceedirayoid liens. That is, section
506(d) means whdbewsnupsays in chapter 7, but this chameleon statutegdsan
its meaning in the foliage of a reorganization pexting*®

%911 U.S.C. § 506(d) (2008).

510 SeeGaglia v. First Fed. Sav. & Loan Assn., 889 F.304, 1306 (3d Cir. 1989) (stating majority view
allows debtor to void unsecured portion of mortgag®lendore v. United Statetn(re Folendore), 862
F.2d 1537, 1539 (11th Cir. 1989) (explaining Baiitey Code voids unsecured liens); Lindsey v. Fethd.
Bank (n re Lindsey), 823 F.2d 189, 191 (7th Cir. 1987) (réipgr creditor has secured interest equal to
market value of creditor's interest and unsecuntatést for excess value).

*11 SeeUnion Mortgage Co. v. Avretir{ re Avret), 146 B.R. 47, 50 (Bankr. S.D. Ga. 1992)g@esting
section 506(a) alone might bifurcate claim).

512502 U.S. 410 (1992).

zijDewsnupSOZ U.S. at 417.

515 seeBank One Chicago v. Flower (re Bank One), 183 B.R. 509, 514-15 (N.D. IIl. 1998l¢ing in
reorganizations section 506(d) acts to void any &gainst debtor not part of secured claim)re Geyer,
203 B.R. 726, 729 (Bankr. S.D. Cal. 1996) (staegtion 506(d) strips off liens in chapter 13); d~btotor
Credit Co. v. Feherlif re Feher), 202 B.R. 966, 972 (Bankr. S.D. lll. 199%)lding secured interest was
limited to collateral itself and excess was voiddsipbons v. Opechee Distribs., Intn fe Gibbons), 164
B.R. 207, 208 (Bankr. D.N.H. 1993); Dever v. IR8 (e Dever), 164 B.R. 132, 138 (Bankr. C.D. Cal.
1994); In re Campbell, 160 B.R. 198, 201 (Bankr. M.D. Fla. 1998)re Jones, 152 B.R. 155, 176-79
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The proposition that section 506(d) takes on iespewsnupmeaning in cases
outside chapter 7 is certainly open to criticiskor example, it may be pointed out
that section 103(a) provides that "[c]hapters 1arg] 5 of this title apply in a case
under [c]hapters 7, 11, 12, or 13 of this tifl& 'Nevertheless, if section 506(d) is
still a viable theory in chapter 13, it could uncigrthe BAPCPA reforms. The car
could be bifurcated in advance of confirmation loé {plan. In that case, the car
lender claiming $30,000 could be bifurcated int®$20 and $10,000. Thereafter,
the hanging paragraph could have no bite. Theihgngaragraph does state that
"section 506 shall not apply to a claim describefparagraph (5)]." This suggests
that section 506(d) cannot be applied in cram doases. But what if section
506(d) does its work before confirmation? Undeshsa premise, the car lender's
secured claim has already been reduced to $20,8ftbebthe hanging paragraph

(Bankr. E.D. Mich. 1993) (explaining mortgages mayibvalidated to extent they do not secure allowed
secured claims under section 506(&))re Butler, 139 B.R. 258, 259 (Bankr. E.D. Okla. 198&)ncluding
debtor has ability to avoid lien on unsecured portf collateral). On the situation before the Baipitcy
Code, see Smith v. No. 2 Galesburg Crown Fin. C@f5 F.2d 407, 410-12 (7th Cir. 1980); Vern
CountrymanPartially Secured Creditors Under Chapter XIH0 AM. BANKR. L.J. 269, 275 (1976).

518 Blue Pac. Car Wash, Inc. v. St. Croix Counlty e Blue Pac. Car Wash, Inc.), 150 B.R. 434, 435
(W.D. Wis. 1992) ("It would be unreasonable to htidt [section] 506 of the Bankruptcy Code has one
meaning when applied to [c]hapter 7 proceedingsaaather when applied to [c]hapter 11 proceedings.”
Accord Harmon v. United States, 101 F.3d 574, 581 (8th £996) (stating if section 506(d) does not
authorize lien-stripping in chapter 7 then not autted in chapter 12)n re Leverett, 145 B.R. 709, 712
(Bankr. W.D. Okla. 1992) (noting section 506(d) ranvoid lien securing claim which has been allowed
under section 502 in any bankruptcy case); TaffUnited Stateslf re Taffi), 144 B.R. 105, 113-14
(Bankr. C.D. Cal. 1992yev'd on other ground$8 F.3d 306 (9th Cir. 19953ff'd, 96 F.3d 1192 (9th Cir.
1996) (en banc)ert. denied117 S. Ct. 2478 (1997) (indicating section 50&(uld apply to all disputed
under chapters 7, 11, 12 and 13).Teffi, Judge Richard Zurzolo ruled that the secureditore@the IRS)
could be bifurcated by a chapter 11 plan. Thissleciwas reversed by Judge Mariana Pfaelzer on hppea
1993 WL 558844, at *5 (C.D. Cal. Oct. 7, 1993) érting judgment of Bankruptcy Court which divided
undersecured claim into separate claims under efaftt, 12 or 13). Judge Clifford Wallace ruled the
IRS had not objected to the plan and thereforenmestanding to appeal the confirmation order. Heedfore
reinstated Judge Zurzolo's view on the matter.iVaff/nited Statesl re Taffi), 68 F.3d 306, 310 (9th Cir.
1995). Oddly, he did reverse on the separate thibatythe wrong valuation standards had been ued.
could the IRS have standing to sue on valuationdstals when its failure to object was fatal to its
bifurcation appeal?

It is also possible to think thobelman v. American Savings Basdatradicts the premise that section
506(d) still lives in reorganization. 508 U.S. 324993).Nobelmanis an important decision that ended the
practice of bifurcating home mortgage lenders ursmtion 1322(b)(2), on the ground that the rigifts
home mortgagees may not be modifitlhbelmancan be viewed as stating that section 506(d) &l de
chapter 13 and, by implication, in any reorgan@aithapter. The exact words of section 1322(b¥2jhe
plan"—a chapter 13 plan—may not modify the right8aoclaim secured only by a security interestealr
property that is the debtor's principal residence.! 11 U.S.C. § 1322(b)(2) (2006). If sectidd6fd) could
be used in advance of the plan to bifurcate, thenrights of a home mortgagee would be only post-
bifurcation rightsSeeKehm v. Citicorp Homeowners Serv., Inm e Kehm), 90 B.R. 117, 118-21 (Bankr.
E.D. Pa. 1988) (ruling on pmdebelmancase and section 506 applicability on rights afibamortgagee).
Indeed, on one view of section 506(d), eliminatafnthe lien for the unsecured claim, astomatically
achieved at or near the bankruptcy petition. Dewsau Timm, 502 U.S. 410, 431 (1992) (Scalia, J.,
dissenting) (noting section 506(d) can be undormutget of bankruptcy proceedings). Yet, by rulingt a
plan could not bifurcate a home mortgage, Justieee@ce Thomas also implied that the home mortgage
was not pre-bifurcated at the time of plan confitiora Only then would section 1322(b)(2) even Hewvant
to the prevention of bifurcation. So conceivéthbelmanimplicitly prevents the use of section 506(d) in
chapter 13 cases (and perhaps other reorganizdtapters as well).
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can have any effect.

Certainly BAPCPA is intended to end bifurcation &0 vehicles. That the
section 506(d) theory described above completetersuts the hanging paragraph
is further evidence that preservation of the Ppesvsnupmeaning of section 506(d)
for reorganization cases is contrary to the intér€@ongress.

CONCLUSION
Judge Thomas Small spoke justly when he said:

The amendments are confusing, overlapping, and thoe® self-
contradictory. They introduce new and undefinedmgerthat
resemble, but are different from, established tetha are well
understood. Furthermore, the new provisions addresme
situations that are unlikely to arise. Deciphering puzzle is like
trying to solve a Rubik's Cube that arrived wittmanufacturer's
defect. Fortunately, after many twists and turnéewa patches of
solid color emergé"’

No one can admire BAPCPA for its technical precisibut it is nevertheless
possible to make some sense of what Congress edefat car lenders. First,
purchase money lenders with allowed claims areet®ive adequate protection
from day one of the proceeding, a principle thas wary cloudy prior to 2005.
Second, claims against new cars—910 vehicles—camndtifurcated. They can,
however, be crammed down, so that a new, lowerastgate can be imposed on
car lenders against their will. Third, car lendars entitled to equal cram down
installments, but this rule of equality does noteex to adequate protection
payments to compensate for depreciation. On theraide of the ledger, the anti-
bifurcation rule also implies that, if the debtdrooses to make an asset payment,
the car is deemed worth whatever debt is owed. s Téads to the shocking
conclusion that, where a debtor wrecks the car aafirmation, the debtor can
keep the insurance proceeds and hand over the irdol satisfaction of the car
lender's claim.

*In re Donald, 343 B.R. 524, 529 (Bankr. E.D.N.C. 2006).



