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NOTE: WHEN YOU CAN'T SELL TO YOUR CUSTOMERS, TRY SELLING YOUR CUSTOMERS (BUT NOT
UNDER THE BANKRUPTCY CODE)

Introduction

As the global economy increasingly relies upon computers as both a means of consumer shopping and as an outle
leisure activities, new legal issues will aris&uch legal issues will interact with Bankruptcy law as more of the
often—overvalued dot-com companfeseek relief from creditors through the shelter of the Bankruptcy £¢the

Code"). When such a business is forced into liquidation proceedings, its most valuable asset may prove to be its
customer lists? These lists are generated during the course of business, often including the Personal Information of
customers>

Aware of consumer concern over privdcgnd in an effort to attract traffic to their websitelternet companies

have made pledges to safeguard the Personal Information obtained from their p&oonsionly referred to as a
website operator's "privacy policy," these pledges run the gamut from promising complete and strict confidentiality,
to guarantees specifically conditioned on various evéhts.

What happens when a company with a strongly worded privacy policy violates it? Throw in an insolvent company a
the unique characteristics of the Cddland the question becomes: what happens to a customer list developed from a
strongly worded privacy policy during the administration of a debtor's estate?

When Internet companies file for bankruptcy, they may attempt to sell their customer list and any additional Person:
Information obtained over the course of their operatitfrithey assert that these lists constitute property of the estate
13 and can be sold to outside entities in to bring money into the estate for distribution to ctddMivacy policies,
however, could be read to prohibit such sales to third paidiegould bankruptcy law recognize the enforceability of
these prohibitions? Perhaps more to the point, would bankruptcy law allow a debtor to avoid performing its
obligation under its privacy statemedf?his year, these issues recently were raised in In re Toysthart.

In In re Toysmart, a debtor website operator tried to sell its customer list in contravention of a privacy policy it poste
promising never to disclose its customers' Personal Informafi@his Note seeks to explore some of the issues
likely to arise when parties object to these sales. Part | of this Note will introduce the background of In re T8ysmart.

Part Il hypothesizes that a debtor in possession of a customer list will try to assign its obligations under the privacy
statement to a third party as provided in section 365 of the €odader the majority definition of executory

contracts, however, the contract between Toysmart and its customers does not constitute an executofy contract.
Since the customers do not have any further obligations under the contract created by the privacy &atement,
assignment in this context is improper. The customers' obligation to provide their Personal Information to the websi
has been fully performed, rendering the contract unilaterally executory and therefore disqualifying it for treatment
under section 365.

Likewise, for jurisdictions that look only to the debtor's remaining obligations in determining whether a contract is
executory 2 assignment is still impermissible. In these jurisdictions, the contract between Toysmart and its custome
would be considered executory since Toysmart remains obligated to keep the Personal Information of its customers
confidential. Notwithstanding the general principle in bankruptcy that executory contracts are asstsiabiethe



obligation of the website is a non-delegable dtftgssignment should not be permitted under the Gdde.

Part Il of this Note analyzes the issues when a trustee or debtor-in—posé&attiempts to sell its customer list as

an asset under section 383Given the nature of the customer's intet2at his or her Personal Information, a sale of
the customer list in this context should not be authorized. A trustee could try to sell the customer lists free and clear
the customers interesiil,but would fail to meet the statutory crite&é]’heoretically, a sale also could be authorized
subject to the privacy interests of custom&t#Vhereas usually the interest would survive the sale of the projferty,
here that interest would be destroyed by the sale. That is, by the very fact of a sale to a third party, the information
ceases to be private and the interest is destroyed.

Part IV of this Note discusses the ramifications of In re Toysmart on the Internet comauHitg. section also
comments on new legislation proposed in the Senate that would designate these lists as excluded from property of
estate under section 542 By excluding these lists from property of the estate, Congress hopes to protect consumer
privacy by eliminating the ability of a debtor to sell these lists in a bankruptcy case.

Background

After lackluster sales during the 1999 Christmas sed$on-line retailer Toysmart.com announced on May 22,
2000 that it was ceasing its operations and auctioning off its a¥®tse such auction, announced before its
creditors forced Toysmart into chapter ioffered for sale a list it had compiled containing its customers' names,
addresses, their children's names, birthdays, and even "wish lists of toys they hoped to receive in tH2 Tirmere."
list also contained the social security numbers, Internet Protocol Addrfé&nm,credit card numbers of its
customers?

On July 10, 2000, the Federal Trade Commission ("FTC") filed a complaint seeking to permanently enjoin Toysmar
from selling its customer list® The FTC asserted violations of section 5 of the FTCf‘émhe Children's Online

Privacy Protection Act® and alleged Consumer Injull. The FTC claimed that the proposed auction violated
Toysmart's privacy policy and constituted an unfair business prattice.

The complaint focused on two promises made in Toysmart's Privacy Statement: "(1) Personal information voluntaril
submitted by visitors to our site, such as name, address, billing information and shopping preferences, is never sha
with a third party. All information obtained by toysmart.com is used only to personalize your experience online; and

(2) When you register with toysmart.com, you can rest assured that your information will never be shared with a thir

party."28

After filing its complaint, the FTC and Toysmart reached a tentative agreement to settle the lawsuit. They moved fol
bankruptcy court approval of a stipulation that would allow Toysmart to sell the list subject to certain conditions.
Specifically, the stipulation provided, inter alia, that Toysmart could sell the list only to a "Qualified Elper

that the list would be destroyed unless, by July 31, 2001, the Bankruptcy Court approved a sale of the customer list
confirmed a chapter 11 Reorganization pBn.

After hearing objections from both the Committee of Unsecured Credittire "Committee”) and TRUST2

Bankruptcy Judge Carol Kenner rejected the proposed settlethéfithout determining whether a sale would be
permitted under the Code, Judge Kenner reasoned that, without any realistic offers from "Qualified Buyers," it woulc
not be in the best interests of the creditors to condition the’$&eessence, Judge Kenner found a way to delay the
inevitable: at some point, a Bankruptcy Court will have to rule on whether a debtor can sell its customers' Personal
Information.>

Discussion of Section 365
A. Privacy Statements are Contracts Enforceable Against Website Operators

It is important first to address the possibility that visitors to certain websites do not read the privacy policies of the
website operator§f3 How is it, then, that a customer could claim to have an interest created by a document that he ol



she never read? The answer lies in the fact that in the Toysmart situation, it is the debtor seeking to avoid its
obligations under the Privacy Statement. Another recent case helps to understand this situation.

In the case of Ticketmaster Corp. v. Tickets.com, Inc., (“Tickets Xdfitketmaster Corporation (“Ticketmaster")

sued Tickets.com alleging copyright infringement, trespass, false advertising and breach of Ebfilchetmaster
claimed that Tickets.com was, among other things, breaching a contract not to use the information displayed on its
website for commercial us&

Ticketmaster's web site was organized to sell tickets to concerts and the other entertainment events to online shopj
%%t did this by first directing customers to the site's home page and allowing them to choose specific events via a
hyperlink.22 Upon clicking the link, users would be sent to a page describing the event and giving them the
opportunity to purchase tickef& Tickets.com, however, gathered information from the event page created by
Ticketmaster, listed this information in its own format, and allowed users of its site to hyperlink directly to the
Ticketmaster page where tickets could be purch&ied.

In addition to several copyright infringement claims, Ticketmaster claimed, as the basis for its breach of contract
claim, that Tickets.com violated the "terms and conditions" for the use of its wéb3itese terms and conditions
prohibit the commercial use of the information contained on the pages of Ticketmaster's fiekisketmaster
claimed use of the website constituted consent to be bound by those "terms and corffitions."

The court granted Tickets.com's motion to dismiss this part of Ticketmaster's coriplaieected Ticketmaster's
argument that the "terms and conditions" here were akin to the "shrink—wrap license" cases where licensing
agreements were enforced against purchasers of software who became bound when they removed the shrink—wraj
from their recently—purchased softwa#®The court distinguished those cases "because [those licenses] were open
and obvious, and in fact, hard to miﬁ.Also, the court noted that "customers . . . are likely to proceed to the event
page of interest rather than reading the 'small priffitTherefore, Ticketmaster could not enforce obligations

contained in the "small print®

The basic difference in In re Toysmart is that the website operator sought to avoid the obligations created by the
privacy policy,”? whereas in Ticketmaster it was the website operator seeking to enforce the obligations created by 1
"terms and conditionsf_3 This selective use of the unconscionability doctttheould seem counter—intuitive.

Certainly Toysmart, the creator of the contract, knew of its obligations under the policy and cannot claim that simply
because the other party may not have known its rights the contract should not be efiforced.

B. A Privacy Statement is Not an Executory Contract Under Section 365

Notwithstanding the unenforceability of any contractual language prohibiting assigfseatjon 365 of the Code
allows a debtor to assume, assign or reject an executory cofftésltiough the Code furnishes no express definition

of an executory contracf the legislative history to section 365(a) indicates that Congress intended the term to mean
a contract "on which performance is due to some extent on both <iles."

Under Professor Countryman's definition, followed by a majority of jurisdictions, an executory contract is "a contract
under which the obligation of both the bankrupt and the other party to the contract are so far unperformed that the
failure of either to complete performance would constitute a material breach excusing the performance of tfe other.
A minority of jurisdictions expand the traditional view expressed by Professor Countryman and consider a contract |
be executory "when something remains to be done by one or more of the g4rties."

In the jurisdictions following the Countryman definition, an Internet company's obligations to keep its customer
Personal Information confidential would not constitute an executory contract. The contract works like this: "you, the
customer, give me your Personal Information, and I, Toysmart will, in return, promise to keep that information
private."8_2 Hence, as soon as the customer provided his or her Personal Information to the debtor, the contract
immediately became non-executory in the Countryman-sense. The only obligation remaining, then, is the debtor's
duty not to disclose the customers' Personal Information. Analysis under section 365 would end here if the

Countryman definition prevail&



C. Even if the Privacy Statement is an Executory Contract, it is not Assignable

Because of the inability to transfer under the majority/Countryman #ete only way a debtor could entertain
assignment of its contract with its customers is if the minority definition of executory contracts &ppli¢isese
jurisdictions, it is likely that a court would hold that the Privacy Statement at issue in In re Toysmart is an executory
contract because there remains an obligation to be performed on the part of the debtor. Namely, Toysmart must
continue to hold the Personal Information of its customers in confidence. If the analysis were to end here, Toysmart
would have the powers granted to a trustee under the Code with respect to its obligations under th&@atndst.
should hold, however, that they cannot assign their obligation under the agreement because the duties created are
personal in nature that they are non—-deleg&ble.

Under the Code, an executory contract may be assijnmdiess section 365(c) operates to prevent assignient.

One purpose of section 365(c) is to ensure that the nondebtor party is not denied essential elements of the benefit
bargain° To that end, section 365(c) prevents assignment of contracts where applicable law would "excuses a part
.. from accepting performance from or rendering performance to an entity other than the Hetterapplicable

law that would prevent assignment deal not only with personal service corifraetisalso contracts where
non-delegable duties are involved or there exists a special relationship between thédarties.

This rationale for preventing assignment of contracts involving non—delegable duties should be employed in
Toysmart's situation. That is, only Toysmart can perform its obligations of nondisclosure. The very assignment of th
obligation violates the obligation not to disclose. Therefore, even if a court were to hold that the remaining obligatior
Toysmart owes to its customers constitutes an executory contract, the personal nature of that obligation would likel
render such contract unassignable under section 385(c).

Discussion of Section 363
A. Customers Have an Interest in Their Personal Information

When a bankruptcy case commences, an estate is ciBatedtion 541(c) defines what property is included in this
newly formed estaté€® That section, however, does not discuss the scope of the debtor's interest in any property. As
the United States Supreme Court held in Butner v. United States:

Property interests are created and defined by state law. Unless some federal interest requires a different result, the
no reason why such interests should be analyzed differently simply because an interested party is involved in a
bankruptcy proceeding. Uniform treatment of property interests by both state and federal courts within a state serve
to reduce uncertainty, to discourage forum shopping and to prevent a party from receiving a windfall merely by the
happenstance of bankruptc&s.

Section 541(c)(1) does not increase a debtor's interest in property. It merely preserves the interest held pr&—petitior
Further, a trustee takes the property subject to the same restrictions that existed at the commencementf the case
As such, "to the extent an interest is limited in the hands of a debtor, it is equally limited as property of th&%Estate."
Therefore, if another party has a pre—petition interest in any property of the debtor, then that interest is preserved a
filing.

In In re Toysmart, the committee of unsecured creditors opposed the stipulation between the debtor and the FTC
allowing Toysmart to sell its customer lists subject to certain restrictitfriEhey claimed that the restrictions placed

on the proposed section 363 sale of the customer list would effectively doom the bidding process before it began by
limiting the number of potential bidders that may participate in the 8alekewise, according to the committee, "[i]t

is not clear that consumers would have an interest that could defeat a judgment creditor or consensual lien holder .
or otherwise serve as the basis for a proper objection to a proposed sales [sic] under 11 U.S.£%4§ 363."

1. What is an Interest Under Section 363(f)?


http://www.westlaw.com/find/default.wl?rs=CLWP2.2&amp;vr=2.0&amp;cite=11+USCA+s+363

Determining whether a person has an "interest" in Personal Information for section 363 purposes requires examinat
of cases where courts define the extent of "interests" in this context. In In re Y8¢kéeFourth Circuit ruled that a
section 363(f) sale could be ordered free and clear of obligations to make premium payments to two federally creat
employee benefit plans covering retired and orphaned coal wat¥ers.

In Leckie, several coal companies had filed voluntary petitions for relief under chapter 11 and sought approval of ar
asset sale to another compaly Before the buyer would agree to purchase the assets, it required that such a sale be
done "free and clear of liabilities that might arise under the Coal Z8Before deciding if such a sale could be
executed free and clear of Coal Act liability, the court determined that the pension plans had an "interest" within the
meaning of section 363%° The court held:

the [funds'] rights to collect premium payments from [the debtors] constitute interests in the assets that [the debtors
now wish to sell, or have sold already. Those rights are grounded, at least in part, in the fact that those very assets
have been employed for coal-mining purposes: if [the debtors] had never elected to put their assets to use in the
coal-mining industry, and had taken up business in an altogether different area, [the funds'] would have no right to
seek premium payments from them. Because there is therefore a relationship between (1) the [funds'] rights to
demand premium payments from [the debtors] and (2) the use to which [the debtors] put their assets, we find that tt
[funds] have interests in those assets within the meaning of sectioh%363.

Similarly, in In re Toysmart, the debtor's rights in its customers' Personal Information were limited to the use of this
information for the purpose of personalizing the online experiéfitEhe customers, however, exercised their right

to limit the dissemination of their Personal Information by disclosing their Personal Information only to an entity that
promises not to disclose this information without their cong&nresumably, they have read the Privacy Statement
and were induced to provide their information to Toysmart on the basis of the promises made-tfieieice, there

is a relationship between Toysmart's ability to use the information and the customers' right to restrict its disseminati
114

Another case defining an "interest" for section 363(f) purposes is WBQ Partnership v. Virginia Department of
Medical Assistance Services (In re WBQ Partnership)There, the debtor sought approval of a section 363(f) sale of
its nursing home free and clear of the Virginia Department of Medical Assistance Services' ("DMAS") right to reduce
future reimbursements it would owe to the buyer who would continue to operate the nursinithbtoeeover,

DMAS had, prior to filing, reimbursed the debtor for depreciation expenses it incurred as a result of operating the
nursing home’ A Virginia statute!'® allowed DMAS, upon sale of the nursing home, to "recapture” depreciation
reimbursements from the seller (here, the debtor) or the Hiy&rhad proposed to recapture these reimbursements

by setting off future reimbursements to the buyer of the home until all prior depreciation reimbursements were
recaptured:2°

After determining that the sale of the debtor's nursing home was permissible under sectiod?&s¢mourt held

that "DMAS's right of recapture falls within the category of ‘any interest' that is subject to § 383f)cteover,

according to the court, DMAS's right of recapture "runs with the property, so it is more than a mere claim against the
debtor."12 That is, the right to recapture depreciation payments made on behalf of the debtor was directly related tc
the specific property sold??

What these cases suggest is that the one constant that exists for section 363(f) interest purposes is that "the term '
interest' is intended to refer to obligations that are connected to, or arise from, the property beilg ksitiel the

cases mentioned above, the sale of Personal Information by debtors should be governed by section 363(f) since the
owners of the Personal Information (the customers) have an "interest in such property" within the meaning of that
section. Moreover, Toysmart's customers are owed the obligation to keep their Personal Information confidential. Tl
asset being sold (the customer list) is a compilation of Personal Information that Toysmart promised to keep
confidential. Hence, the customers' rights to enforce that promise are directly related to the specific asset.

2. Constitutional Basis For Customer Interest



Generally, government action is required to infringe upon a person's Constitutionaltfyhssuming, for the
moment, that a customer has such a right in his or her Personal Information, if a Bankruptcy Judge approves a sale
a debtor's customer list pursuant to section 363, the governmental action required for Constitutional violation shoulc

exist. 2’

In Shelley v. Kraemet?® a state court's enforcement of restrictive covenants in deeds that racially discriminate by
prohibiting sale of land to minorities comprised governmental acfidithe Court stated: "but for the active

intervention of state courts, supported by the full panoply of state power, petitioners would have been free to occup
the properties without restraint:

Similarly, in Toysmart, no sale of the customer list could occur without Bankruptcy Court aphtbMahce, so long

as there exists a Constitutional right of privacy, a Bankruptcy Court should not approve such a sale without sufficier
justification under Constitutional law. What follows is an analysis of that right and the justifications present in the
bankruptcy context.

a. Constitutional Right of Privacy

Variously framed as falling under the First, Fourth, Fifth, Ninth, and Fourteenth Amendments to the Conéii?tution,
there are generally two categories of privacy interests: (1) "[the] independence in making certain kinds of important
decisions;'¥33and, (2) "the individual interest in avoiding disclosure of personal mati&sVith respect to the latter
privacy interest, whether Personal Information is entitled to protection depends upon the reasonable expectations o
the person identified by the information and of society as a wh3lEhe more intimate and personal a particular

piece of information, the greater the expectation that it will be and can be kept confid&ntial.

The Toysmart customer list contained information that ranged from the most public to the most private. The former
included names and addres&¥swvhile the latter included credit card and social security numbers, and even the name
and preferences of customers' children. Considering that retail sellers and marketing associations routinely sell
customer lists during the course of their business, can a customer reasonably expect Toysmart to keep this informa
private?

In United States v. Hambrick®® a criminal defendant sought suppression of all evidence obtained by the government
pursuant to a subpoena ordering an Internet Service Provider to release the identity of a suspected trafficker in chil
pornographyX3° Moreover, "[blecause of the anonymity of the Internet, [the detective] did not know the true identity"
of the defendant#° Hence, the detective obtained and served a subpoena on the Atlanta—based Internet Service

Provider and retrieved the defendant's "name, address, credit card number, email address, home and work telepho
numbers, fax number, and the fact that the Defendant's account was connected to the Internet at the Internet Proto

address.1#

Because the subpoena was concededly infithe defendant sought suppression on grounds that his Fourth
Amendment rights were violatelf> The court cited Katz v. United Stat8as the "starting point" from which the

scope of the Fourth Amendment's protections are deterntffigkiperson is protected by the Fourth Amendment if

he or she has a "legitimate expectation of privacy in [an] invaded pl&Z8itice Katz, the court noted that the Fourth
Amendment's protections extend "only where: (1) the citizen has manifested a subjective expectation of privacy, an
(2) the expectation is one that society accepts as ‘objectively reasodable.™

After assuming the defendant had the subjective expectation his Personal Information would be kegfiteate,

court went on to hold the defendant's Fourth Amendment right of privacy was not violated because "there can be nc
reasonable expectation of privacy in [Personal Informatidf] Where the defendant voluntarily and knowingly
revealed his Personal Information to the Internet Service Provider, he could not legitimately expect his privacy to be
maintained >

In dicta, however, the court set forth the factual situation that has arisen in the Toysmart case. The court found in
holding that the defendant had no reasonable expectation of privacy that "there [was] nothing in the record to sugge
that there was a restrictive agreement between the defendant and the [Internet Service Provider] that would limit th



right of [it] to reveal the defendant's Personal Information to nongovernmental entitids.4ddition, the court
recognized the common practice of Internet Service Providers to provide the Personal Information of its subscribers
third parties>? These facts, according to the court, dictate that a person who reveals certain information via the
Internet cannot reasonably expect that such information would be kept pd¥&#hether a privacy statement like

the one at issue in In re Toysmart would be sufficient to create the reasonable expectation of privacy remains to be

ruled upon by any court>?

A court should determine that an express promise by a private website operator to keep its customers/visitors' Pers
Information confidential creates a "reasonable expectation of privacy.” Not only do customers/visitors subjectively
believe that "Personal information voluntarily submitted [to Toysmart] . . . is never shared with a third>party"
reasonable in terms of what society would expect that courts will hold entities like Toysmart to their word. When a
website promises, not once, but twice to never reveal its customers Personal Infoﬁﬁfai'roattempt to disclose

such information to another private entity ought to be prohibited.

b. Balancing Privacy Interests Against Governmental Interests in Bankruptcy

Establishing that there exists, at least on some level, privacy interests involved in the unauthorized dissemination o
person's Personal Information, a court must balance the need for disclosure in terms of the governmental interest ir
doing so against that privacy interest. While no court has described the right to keep Personal Information confiden
as "fundamental to the concept of ordered libefB/,4 result that would require strict scrutiny balanciafjthere are
cases balancing privacy interests in this context against governmental intétéistise latter outweighs the former,

then disclosure would be allowed’

In Ferm v. United States Trustee (In re Crawfol8) a non—attorney bankruptcy petition preparer challenged the
section 110(c) requirement that he include his Social Security Number on a petition that he prepared fot:% debtor.
He alleged that this requirement violated his right of "informational privacy" since the Social Security Number will
ultimately become part of the public recaf2f

The Ninth Circuit recognized that, "in an era of rampant identity theft . . ., disclosure of Social Security Numbers car
raise serious privacy concern&® Whether the preparer's constitutional right of privacy was violated depended upon
balancing the following factors:

Relevant factors to be considered include: . . . the type of record requested, the information it does or might contain
the potential for harm in any subsequent nonconsensual disclosure, the injury from disclosure to the relationship in
which the record was generated, the adequacy of safeguards to prevent unauthorized disclosure, the degree of nee
access, and whether there is an express statutory mandate, articulated public policy, or other recognizable public
interest militating towards acces&

The petition preparer did not want to reveal his Social Security Number out of fear that his identity could be stolen &
anyone willing to access the public bankruptcy recdfig his interest was weighed against the government's

interests in providing "public access" to bankruptcy records and in preventing fraud in the Bankruptcy Petition
Preparer's industry®’ The scales tipped in the government's favor as the court held that requiring disclosure was nof
violative of the preparer’s right to privacs®

Employing this type of balancing in the In re Toysmart context, a court should find the balance tipped in the
customers favor. The governmental interests underlying the Code are the efficient and orderly administration of the
debtor's estate, the granting of a fresh start to the debtor, and the protection of the interests of LleRkirtion 363

is designed to maximize the amount of those distributions and to provide notice to creditors where those sales are
made outside the ordinary course of business.

Balanced against that is the customers privacy interests in his or her name, Social Security Number, home address
telephone number. Given that these numbers are for the most part publicly available, these should not cause the
balance to tip in a significant manner. In the Toysmart case, however, the wish lists of customers' children were als
offered for salel” Since matters relating to raising children are considered quite private, this type of information



deserves greater weight in tipping the scale towards the customer's end.

In spite of the considerable privacy interest involved in the Toysmart case, if the governmental interests mentioned
above are deemed "compelling” in the Constitutional sense, when balanced against an individual's right of privacy,
disclosure would be justified. Toysmart had acquired the information of approximately 250,000 customers during th
course of its operation”! The offer made for this information was approximately $50,86@urthermore, the total
liabilities incurred by Toysmart exceeded $25,000,6ﬁ°’0?irst, the addition of a mere $50,000 will not significantly

alter the distribution to creditors is such a way that would justify the infringement upon these customer's rights of
privacy.1’® More importantly, the proceeds of a sale under section 363 of the Code will first be used to satisfy the
"liens" the customers hold on their Personal Informatit¥iTherefore, the governmental interest presumed to justify
the infringement upon the customers right to privacy, maximizing the distribution to creditors, will not be furthered b
a sale of the customer list£®

The Constitutional analysis articulated above is not the only interest that a customer has in his or her Personal
Information. As alluded to earlier, an “interest" can be created in a variety of\Wa§e.long as the ‘interest' is
intended to refer to obligations that are connected to, or arise from, property being sold, the interest i&Ereated.
These obligations can be created by stalier arise from a contractual relationshiff,or arise from the property
rights of a person affected by sales under section’363.

B. The Bankruptcy Code Does Not Authorize a Sale Free and Clear of the Customers' Interests

Having concluded that a person's interest in his or her Personal Information should fall within the purview of section
363(f), this Note now turns to the subsections of section 363(f) to determine whether the court can order/approve sz
free and clear of such interesf&

Before such analysis begins, it is important to recognize that the Privacy Statement issued by Toysmatrt is a restrict
on transfer. While under section 541, restrictions on transfer do not affect the ability of property to become property
the estate®3the rule differs when dealing with section 383.As expressed in section 36343° when such

restriction is based on the financial condition or insolvency of the debtor, or are tied to the debtor's bankruptcy, suct
clauses will not be enforced. A restriction on transfer not conditioned on the debtors financial condition is enforceab
This distinction in the Code codified the case of Chicago Board of Trade v. Joh#fson.

In that case, the trustee sought to sell the debtor's seat on the Chicago Board of Trade, without acting in accordanc
with the Board's rule that a seat owner's debt to other seat owners must be satisfied before a seat may be transferr
187The Court held that since the restriction was not based on the financial condition of the debtor, although it did
require payment of debts, the trustee was required to abide by the restriction and sell the board seat only upon
satisfaction of the conditiod®® Similarly, a court should enforce the restrictions placed by the debtor websites which
restrict the ability to transfer the customer's Personal Information.

1. Section 363(f)(1)

Notwithstanding the existence of an interest, under section 363(f), a trustee may sell property of the estate free and
clear of interests in that property if one of five situations exi&ghe first situation is if "applicable nonbankruptcy

law permits sale of such property free and clear of such intel&stvhile it is clear that a trustee needs to find

support in just one "applicable nonbankruptcy law," this Note will discuss several areas of nonbankruptcy law which
will prohibit a sale "free and clear” of the interest held by the customers of Toysmart.

"Applicable nonbankruptcy law" would find that Toysmart could not delegate its duties under the contract even
without an anti—assignment clause in the contract. Applicable law would excuse customers from accepting
performance from anyone other than Toysmart because the duties are non-déffgdigebligation owed by

Toysmart was an obligation not to disclose Personal Informafidfihis is a contract that can only be performed by

one party, Toysmart. Not only is this obligation non—-delegable because of the personal nature of the obligation, any
delegation of the duty not to disclose the information, by its very nature, discloses the Personal Information and
breaches the contract.



Toysmart may try to argue that a transfer under section 363(f) would be a sale of a customer list and not an
assignment of its contractual rights and obligations under the privacy statement. Since Toysmart has entered into
contracts with its customers and TRUSTe that prohibit disclosure of Personal Information, any sale would result in
breach of those contracts that prohibited by the general law of contracts. Bankruptcy Courts should not facilitate su
breaches of contracts.

With respect to the property interest the customers have in their Personal Information, "applicable nonbankruptcy la
will not allow for the sale free and clear of those interests. Individuals have a property interest in their Personal
Information.2?® As with any property interest, the interest consists of a "bundle of righitétong those rights is

the ability to restrict others from use of their propeldyJust as a landowner can limit who may enter his or her land

by granting or restricting access to real propétfinternet users may limit who has access to their Personal
Information. Similarly, just as a landowner can transfer certain "sticks" in his "bundle of rights" and retaid®thers,
the customers only transferred specific "sticks" to Toysmart. Mainly, the customers granted Toysmart the ability to
use their Personal Information, compile various customer lists and analyze data. The customers, however, express|
prohibited Toysmart from transferring the information to a third party. This is analogous to a landlord-tenant
situation. The landlord (the customers) gives the tenant (Toysmart) the ability to use the property, but never gives tt
tenant the ability to sell the landlord's property: that stick remains with the landlord.

A look at how the Bankruptcy Courts have dealt with restrictive covenants in real property offers another useful
analogy with property interests. In Gouveia v. TaZBithe court looked at restrictive covenants in real property and
held that property sold in bankruptcy can not be sold free and clear of the interests created by those t&\enants.
Gouveia, the landowner decided to build a commercial music store on property located in a residential sutfivision.
The property was burdened by a restrictive, reciprocal land covenant prohibiting use of the property for any purpose
other than residential us®* When the state court ruled that the covenant was unenforceable, the landowner began
construction?%? The state court of appeals reversed and held the covenant enforceable and the landowner was
enjoined from using the property in a commercial marfi&t/nable to meet her financial obligations, the landowner
sought relief under chapter 11 of the Code. The landowner, as debtor-in—possession, sought to sell the property fre
from the restrictive covenant. The neighbors objected and the court held that section 363 did not permit a sale free
clear of the restrictive covenaf??

The court ruled a restrictive covenant should not be extinguished if an opposing party continues to benefit from the
restriction.22> Consequently, "as long as the original purpose of the covenants can still be accomplished and
substantial benefit will inure to the restricted area by their enforcement, the covenants stand even though the subje

property has a greater value if used for other purpo&¥s.”

Likewise, the restrictive covenant made by Toysmart not to disclose the Personal Information of its customers creat
an interest. Following the Gouveia rationale, a sale of the customer information may not be executed free and clear
that interest, especially when the customers are still benefiting from the non-disclosure of their Personal Informatio
It is noteworthy, however, that some commentators have criticized the Gouveia court for not allowing the sale of the
property free and clear of the restrictive covendffs.

One such commentator, Professor Basil Mattingly, argues that the "doctrine of changed conditions" should allow
section 363(f)(1) to operate to sell the property free and clear of the restrictive cofMdattingly points out that
"virtually every jurisdiction's real property laws permit the avoidance of, or hold as unenforceable, servitudes and
covenants against the encumbered laffd t)nder the doctrine of changed conditions, the change in conditions must
be so "radical so as to destroy the essential purpose of the agreéHidattingly, however, concedes that "courts

will refuse to extinguish covenants under the doctrine of changed condition [sic] if a parcel of land is perceived to be
continuing to enjoy the benefit of the restrictiorfd"

Applying the principles from Mattingly's article to Toysmart clearly results in the conclusion that: (i) there has been
no change in conditions which warrant a changed conditions analysis; (ii) even under the changed conditions analy
the party benefited by the restriction, the customer, still benefits from the restriction. Therefore, the restriction shoul
not be avoided.



Moreover, other "applicable nonbankruptcy laws" that would prohibit the sale of customer lists are those pertaining
the rights created by the Constitutidtf As mentioned above, the Constitution protects a person's right of
informational privacy to the extent that there is a reasonable expectation of privacy. Accordingly, a bankruptcy cour
could not authorize sales of customer lists free and clear of those interests as such action would violate the
Constitution.

2. Section 363(f)(2)

Under section 363(f)(2) of the Code, the trustee may sell property free and clear of any interest in such property of :
entity other than the estate if such entity consents. If the customers are properly noticed, it has been held that failur
object results in implied consent, which is sufficient to authorize a sale under section?85B(®@refore, without an
objection, the trustee could sell the Toysmart customer list free and clear of the interest created by the privacy
agreement. It is therefore assumed that the customers will object to the sale of the customer lists so that section
363(f)(2) will not operate to allow the bankruptcy court to authorize a sale under section 363(f).

3. Section 363(f)(3)

The third way that a trustee may sell property free and clear of any interest in such property is "if such interest is a |
and the price at which such property is to be sold is greater than the aggregate value of all liens on such?itoperty.”
As discussed above, the promise made by Toysmart constitutes a restrictive covenant between Toysmart and its
Customers. Some courts have held that restrictive covenants are not iﬁ%ﬁke'arly, in these courts section

363(f)(3) would not be available as a means for selling the customer lists.

There is, however, the position that restrictive covenants are "liens.” The Code defines "lien" as a "charge against c
interest in property to secure payment of a debt or performance of an obligdfidwtording to Professor

Mattingly, in Gouveia, "the neighbors, who objected to the construction of the music store, held an interest in the
debtor's property (the use restriction) to secure performance of the obligation by the debtor that she would not
construct a non-residential structur®*Using this analysis, the interest held by the customers in their Personal
Information, and, by extension, in the customer list compiled by a website, seems to constitufé®a\Bemresult of

the promises made in the Privacy Statement, the customers' have retained the right to restrict dissemination of thei
Personal Information. Another way of saying this is Toysmart has agreed to be bound by a restrictive covenant and
have granted its Customers a "lien" against the customer list to secure this obligation.

If a court follows the reasoning expressed by Professor Mattingly, mainly that a restrictive covenant is, in fact, a "liel
under the Code, the analysis of section 363(f)(3) is applicable. If the interest is a "lien" then the sale price must exc
the "aggregate value of all liens" on the propery/Presumably, under this analysis, all customers would have liens,
and, as such, the customer list must be sold for a price exceeding the value of those liens in order for the court to
authorize the sale under section 363(f)¢3).

4. Section 363(f)(4)

Under subsection four of section 363(f), the trustee may sell property free and clear of any interest if the interest is
subject to bona fide disputg! Courts have developed a standard to determine the existence of a "bona fide dispute.’
A court must look at whether there is "an objective basis for either a factual or legal dispute as to the validity of the
asserted interest?2? This standard does not require the Court to resolve the underlying dispute or determine the
probable outcome of the dispute, but merely whether one €Zi5its.In re Taylor, the court suggested a two—prong
analysis22? First, courts are to determine whether the right asserted is of the type of interest intended to be included
under section 363 Assuming the court finds an "interest", a court will then determine whether the party objecting

to the sale actually and validly holds that inter&t.

Applying the Taylor analysis, this Note argues that: (i) there is, in fact, a valid interest in Personal Infoffdatich;

(ii) that the customers hold that interééE The interests, having been established earlier, clearly arise from
contractual, property and Constitutional rigifS Also, there can be no dispute that a person whose Personal
Information is being distributed without his or her consent holds that interest. As such there is no bona fide dispute



that would enable a court to authorize a sale free and clear of the customers' interests.
5. Section 363(f)(5)

The final way that a trustee may sell property free and clear of a third party's interest in such property is under secti
363(f)(5). Under this section, the court will authorize such sale if the third party "could be compelled, in a legal or
equitable proceeding, to accept a money satisfaction of such int&¥&Kti& noteworthy that an entity must be
"compelled" to accept money damages for this section to apply. In other words, "if the money damages are availabl
upon the consent of those who hold the covenant, then such persons are not compelled to accept money, and thus
363(f)(5) does not apply?2! Furthermore, the Bankruptcy Court for the Eastern District of Virginia has noted:

it should be emphasized that section 363(f)(5) specifies a money satisfaction, which suggests that the interest must
reducible to a claim. The Bankruptcy Code defines "claim" as a "right to payment" —— something that can be satisfie
with money. Accordingly, if a holder of an interest cannot be compelled to accept a cash award in lieu of equitable
relief, the sale cannot proceed under section 363(f{5).

The court in In re WBQ Partnership offered the hypothetical of a restrictive covenant running with the land in
explaining its analysi€=3 That court, citing Gouevia, explained that in these situations "an adequate remedy availabl
to the landowners would be prospective relief, namely an injunction that enforces the covenant as an equitable
servitude. In this situation, there is nothing that can force the landowners to ‘forego equitable relief in favor of a casl
award."2* Similarly, the only adequate relief for the customers is an injunction prohibiting the website from selling
the customer information. Furthermore, as explained by the Gouveia court, since the option of injunction is available
to the customers, they can not be "compelled" to take money darfiEges.

The Future After In re Toysmart
A. Changes in the Online Industry

The ramifications of the Toysmart case have been felt even before the court has ruled on the matter. Amazon.com
recently amended its Privacy Statement to avoid the problem now facing Toy&h&pecifically, Amazon.com

changed its privacy policy blocking the ability of its users to prohibit the sale of their Personal Inforfiatiouler

their old policy, users of Amazon.com could email the company asking that data about them not be sold or given to
third parties and those requests would be honéf&dlow, new customers will not have such a luxury.

Amzaon.com's actions point to the difference between a website with a privacy statement promising non—disclosure
and those without. As outlined in this Note, the difference is critical. Without the non-disclosure language, the abilit
to restrict the sale is severely weakened. It is the Privacy Statement that constitutes the manifestation of the
Customer's intent to constrain the use of their Personal Information —— i.e., they retain an interest for themselves ar
prohibit website operators from doing anything other than what the Privacy StatementZfiows.

While Amazon.com is one of the first websites to change its privacy policy, it certainly won't be the last. The "chilling
effect” from the Toysmart controversy may help shape how consumer privacy is handled in the new millennium. As
the often overvalued dot—-com world begins to seek protection under the Code, their customer lists may be the only
asset that can generate any semblance of a meaningful distribution to creditors in a liquidation or raise enough capi
to finance a meaningful reorganization. Therefore, one can expect many more changes to privacy policies in the ne
future.

B. Congressional Legislation Attempts to Solve Privacy Problem

Perhaps the largest potential for change as a result of the Toysmart filing will come in the form of congressional
action. Senators Patrick Leahy (D-Vt.), Herb Kohl (D-Wi.) and Robert Torricelli (D—N.J.) have introduced a bill in
Congress to amend section 541, the Code's property of the estate préiigibe.hope is that, if enacted, this

section will limit the debtor's ability to sell its customer lists under section 363 because such lists will not be "proper
of the estate" within the meaning of 363 and 541. Section 541(b) will read:



Property of the estate does not include ***

(6) if the sale or disclosure of personally identifiable information violates a Privacy policy of the debtor in effect at th
time at which such information was collected, such personally identifiable information (including any compilation or
record in electronic or any other form of such information), including ——

(A) a first and last name, whether given at birth or adoption, assumed, or legally changed,;

(B) a home or other physical address, including street name and name of city or town;

(C) an e-mail address;

(D) a telephone number;

(E) a Social Security account number;

(F) a credit card number

(G) a birth date, birth certificate number, or place of birth; or

(H) any other identifier that permits the physical or electronic contacting of a specific indigdual.

While the goal of this Congressional legislation may be worthwhile, this Note asserts that enactment of this legislati
may not have the effect the Senators envision. The Privacy Policy Enforcement in Bankruptcy Act of 2000 (PPEBA
was introduced to close the "loophole” that many feared was exposed by the Toysm#ft Basdegislation seeks

to prohibit the sale and transfer of Personal Information in bankruifcihe effect of excluding these customer lists
from property of the estate counteracts the very goal of the legis&fion.

Removing the customer lists from the classification of property of the estate would take these lists out of the
jurisdiction of the Bankruptcy Court. Absent Bankruptcy Court jurisdiction, the automatic stay would not protect the
customer lists?2® As such, creditors could potentially use state—law remedies to execute on the customer database t
sell the customer lists to the highest bidder at a foreclosure sale —— the very result that Congress seeks i& prohibit.
Leaving the customer list under the classification of "property of the estate" will allow for objections based on the
arguments explored by this Note to be raised to prohibit any transfer of the customer list.

Conclusion

The public outcry over privacy issues has surged ever since the information revolution began. Consumers and
advocacy groups alike have been screaming for laws protecting their privacy. This Note suggests, however, that, at
least in the context of a situation like In re Toysmart, new legislation might not be necessary. These authors' believe
that Bankruptcy Courts are adequately armed to prevent the unauthorized dissemination of Personal Information wi
debtors seek to sell their customer lists.

The Code grants extensive powers to trustees and debtors—in—possession in furtherance of its goal of maximizatior
distributions to creditors. It is clear, however, in the Toysmart context that this fundamental tenet of the Code must
take a back seat to the privacy interests of Internet users. Theoretically, these users have gone out of their way to v
a site that has afforded them much desired guaranties of confidentiality. This expectation ought to be, and we belie
is, protected under the Bankruptcy Code.

Andrew B. Buxbaum

Louis A. Curcio
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9 See Stipulated Consent Agreement and Final Order (visited Nov. 4, 2000) <http://www.ftc.gov
/0s/2000/07/toysmartconsent.htm>. A Qualified Buyer is one who concentrates its business in the family commerce
market and expressly agrees to abide by the Privacy Statement of Toysmart. See id. Back To Text

%0 see id. Back To Text

1 The Committee of Unsecured Creditors objected, not to the sale per se, but rather to the conditions placed on su
sale. They argued that these conditions have soured the market for Toysmart's customer list and, as such, potentia
bidders no longer were willing to bid for the list. See Limited Opposition By Official Committee of Unsecured
Creditors to Motion For Approval of FTC Settlement at_{ 8. In re Toysmart, LLC, No. 00-13995-CJK (Bankr. D.
Mass. filed Aug. 11, 200Q). Back To Text

2 Trusted Universal Standards in Electronic Transactions ("TRUSTe") is a watchdog group dedicated to building
users' trust and confidence on the Internet. See Objection of Trusted Universal Standards in Electronic Transaction
Motion to Approve Stipulation at 1. In re Toysmart, LLC, No. 00-13995-CJK (Bankr. D. Mass. filed Aug. 3, 2000)
Toysmart.com and TRUSTe entered into a licensing agreement under which Toysmart agreed to comply with the
TRUSTe Program. Id. at 1-2. Pursuant to the agreement, Toysmart displayed the "TRUSTe Privacy Mark." See id.
2. TRUSTEe, in accordance with the TRUSTe Program, approved Toysmart’'s privacy statement before it was
displayed on Toysmart's web page. Id.

TRUSTe objected to the sale of the customer list arguing that Toysmart is bound by contract to give notice to users
prior to disclosure and an opportunity to consent to such disclosure. See Objection of Trusted Universal Standards
Electronic Transactions ("TRUSTe") to Motion to Approve Stipulation_at 4, In re Toysmart, LLC, No.
00-13995-CJK (Bankr. D. Mass. filed Aug. 3, 2000). Back To Text

%3 See Richard Raysman and Peter Brown, Consumer Privacy Clashes with Creditors' Rights, N.Y.L.J., September
2000, at 3. Back To Text

>4 See id, Back To Text

%> See Nashelsky. supra note 4, at S1 (noting judge's denial of settlement avoided having to rule on abjections). Ba
To Text

%6 See Winn & Wrathall. supra note 8, at B8 (stating that customers who do not know of privacy policy's existence
should not be able to enforce it as contract). Back To Text

°" See Ticketmaster Corp. v. Tickets.com, Inc., No. CV-99-7654 HLH (BQRx) 2000 U.S. Dist. LEXIS 4553 (C.D.
Cal. March 27, 2000). Back To Text

%8 See id. at *1. Back To Text

%9 See id. at *2. Back To Text

0 See jd. at *2-3. Back To Text

%1 See id. at *3. Back To Text

%2 See id. Back To Text
%3 See id. Back To Text
%4 See id. at *7—8. Back To Text
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% See id. Back To Text

7 See id. at *8. Back To Text

®8 See id. See also ProCD. Inc. v. Zeidenberg. 86 F.3d 1447, 1449 (7th Cir. 1996) (holding that shrink-wrap license
are enforceable unless general contract law requires otherwise): Peerless Wall & Window Coverings, Inc. v.

Synchronics, Inc., 85 F. Supp. 2d 519, 527 (W.D. Pa. 2000) (noting that shrink—wrap licenses where "the customer

impliedly assents to [the terms of the license] by, for example, opening the envelope enclosing the software
distribution media, are generally valid and enforceahle™). Back To Text

%9 See Ticketmaster Corp., 2000 U.S. Dist. LEXIS at *8. Back To Text

01d. However, leave to amend was granted in case on remand the facts showed that Tickets.com in fact knew of tt
terms and conditions. See id. Back To Text

I See id. Back To Text

2 sale of customer lists constitutes disclosure in violation of the privacy policy. See supra note 48 and accompanyi
text_Back To Text

3 See supra notes 56-71 and accompanying text. Back To Text

4 Under this doctrine, one of the factors in determining the enforceability of particular language is whether it is

"hidden in a maze of fine print." M.A. Mortenson Co., Inc. v. Timberline Software Corp., 998 P.2d 305, 315 (2000)
(citing Nelson v. McGoldrick, 896 P.2d 1258, 1262 (1995)). See also American Airlines v. Wolens, 513 U.S. 219, 24

(1995) (noting that use of fine print is within concept of procedural unconscionability) (O'Connor, J., dissenting);

Williams v. First Gov't Mortgage & Investors Corp., 225 F.3d 738, 748 (D.C. Cir. 2000) (considering whether
important terms were hidden such that one party could not make meaningful choice). Back To Text

> Also, it should be recognized that The Uniform Electronic Transactions Act, §§ 1-21 (1999) and The Electronic

Signatures in Global and National Commerce Act, 15 U.S.C. § 7001 et seq. (2000) may also validate privacy policie
as enforceable contracts. However, this Note will not address this issue any_further. Back To Text

® The Code, moreover, allows assignment of executory contracts even if the contract expressly prohibits such

assignment. See 11 U.S.C. § 365(f) (1994): Headquarters Buick/Nissan, Inc. v. General Motors Corp. (In re
Headquarters Dodge, Inc.), 13 F.3d 674, 682 (3d Cir. 1993) (stating that 8§ 365(f) "was designed to prevent

anti—alienation or other clauses in leases and executory contracts assumed by the Trustee from defeating his or he
ability to realize the full value of the debtor's assets in a bankruptcy case"): Metropolitan Airports Comm'n v.
Northwest Airlines, Inc. (In re Midway Airlines, Inc.), 6 F.3d 492, 494 (7th Cir. 1993) (noting that trustee may assum
or reject executory contracts without consent of other party and notwithstanding prohibition in contract against
assignment). However, if 8 365(c) applies, then an executory contract may not be assumed or assigned under any
circumstances. See 11 U.S.C. § 365(c)(1)-(4) (1994) (prohibiting assumption or assignment under certain

circumstances even if contract or lease does not do so): Perlman v. Catapult Entertainment, Inc. (In re Catapult

Entertainment, Inc.). 165 F.3d 747, 750 (9th Cir. 1999) (stating that debtor cannot assign executory contract where
applicable law would prohibit assignment). Back To Text

" The discussion of whether the relationship between a website and its customers based on a Privacy Statement
creates a contract is a discussed supra Part II.A. Back To Text

8 Although not defined in the Code, the Supreme Court has stated that an executory contract is one "on which
performance is due some extent on both sides.” NLRB v. Bildisco & Bildisco, 465 U.S. 513, 522 n.6 (1984). This we
interpreted by the Ninth Circuit as "executory contracts are those in which the obligations of both parties are so far
unperformed that the failure of either to complete performance would constitute a material breach excusing the

performance of the other.” In re Rehbein, 60 B.R. 436, 440 (B.A.P. 9th Cir. 1986) (citations omitted). Back To Text
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"HR. Rep. No. 95-595, at 347 (1978), reprinted in 1978 U.S.C.C.A.N. 5963, 6903; see also, S. Rep. No. 95-989,
58 (1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5844. Back To Text

80 Countryman. supra note 22 at 460. A number of circuits have applied this definition. See. e.g.. Counties Contract

& Constr. Co. v. Constitution Life Ins. Co.. 855 F.2d 1054, 1060 (3d Cir. 1988) (applying Countryman definition); In
re Speck, 798 F.2d 279, 279-80 (8th Cir. 1986) (same): In re Pacific Express, Inc., 780 F.2d 1482, 1487 (9th Cir.
1986) (same): Lubrizol Enter. Inc. v. Richmond Metal Finishers, 756 F.2d 1043, 1045 (4th Cir. 1985) (same). See a

Chattanooga Memorial Park v. Still (In re Jolly), 574 F.2d 349, 351 (6th Cir. 1978) (applying "functional definition"
of executory contract based upon underlying purpose of § 365 of enhancing debtor's estate). Back To Text

81 Tonry v. Hebert (In re Tonry). 724 F.2d 467. 468 (5th Cir. 1984). See also Sipes v. General Dev. Corp. (In re
General Dev. Corp.), 177 B.R. 1000, 1012 (S.D. Fla. 1995) (stating that determining whether contract is executory f
rejection purposes depends on benefits that would be produced for the_estate): Texaco. Inc. v. Louisiana Land &
Exploration Co., 136 B.R. 658, 668 (M.D. La. 1992) (holding that mineral lease was executory in spite of fact that
obligation to perform is "imposed almost exclusively upon one party"): In re Ashley, 41 B.R. 67, 70 (Bankr. E.D.
Mich. 1984) (holding that contract was executory under either Countryman definition or In re Tonry method). Cf. In
re WRT Energy Corp.. 202 B.R. 579, 582 (Bankr. W.D. La. 1996) (reasoning that Tonry decision was aberration
because of nature of contract involved was attorney contingent fee contract in chapter 7 liquidation cases). Back Tc
Text

82 Toysmart's privacy policy does not contain obligations other than the promise by Toysmart to keep Personal
Information Confidential. See First Amended Complaint For Permanent Injunction and Other Equitable Relief,
(visited Sept. 19, 2000) <http://ftc.gov/0s/2000/07/toysmartcomplaint.htm> (attaching Toysmart privacy policy that
sets forth unilateral obligation of company to keep information confidential). Back To Text

83 Since the contract would be deemed to be non-executory there is no further analysis as to assumption, assignm

or rejection of an executory contract. For instance. in In re Noco, Inc., 76 B.R. 839 (Bankr. N.D. Fla. 1987) the

bankruptcy court found that the only remaining obligation of the debtor under a franchise agreement was the duty n
to compete. This contract was deemed not executory and therefore was not subject to rejection under § 365. Id. at

See also In re Stein and Day Inc., 81 B.R. 263, 267 (Bankr. S.D.N.Y. 1988) (holding that where author has fully

performed his obligation to write two books, publisher in bankruptcy may not reject its obligation to pay royalties).
Back To Text

84 See supra Part I1.B. Back To Text

8 See supra note 81. The contract between Toysmart and its customers may be executory if the customers have
obligations that have yet to be performed. For instance, the customer may still have to remit payment to Toysmart f
goods it ordered while online. Notwithstanding this possibility, the analysis under this part of the Note will be
unchanged due to the non—delegable nature of the duties Toysmart has undertaken pursuant to its privacy policy. E
To Text

8 Generally, an executory contract may be assumed, assigned or rejected by the trustee or debtor in possession u

8 365 of the Code. See 11 U.S.C. § 365 (1994). Back To Text

87 See infra notes 88-94 and accompanying_text. Back To Text

8 g 365(f)(2) states:

The trustee may assign an executory contract or unexpired lease of the debtor only if —

the trustee assumes such contract or lease in accordance with the provisions of this section; and

adequate assurance of future performance by the assignee of such contract or lease provided, whether or not there
been a default in such contract or lease.
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11 U.S.C. 8§ 365(f)(2) (1994). Back To Text

8 section 365(c) states:

The trustee may not assume or assign any executory contract or unexpired lease of the debtor, whether or not suct
contract or lease prohibits or restricts assignment of rights or delegation of duties; and

(1) (A) applicable law excuses a party, other than the debtor, to such contract or lease from accepting performance
from or rendering performance to an entity other than the debtor or debtor in possession, whether or not such contr
or lease prohibits or restricts assignment of rights or delegation of duties; and

(B) such party does not consent to such assumption or assignment; or

(2) such contract is a contract to make a loan, or extend other debt financing or financial accommodations, to or for
the benefit of the debtor, or to issue a security of the debtor;

(3) such lease is of nonresidential real property and has been terminated under applicable nonbankruptcy law prior
the order for relief; or

(4) such lease is of nonresidential real property under which the debtor is the lessee of an aircraft terminal or aircra
gate at an airport at which the debtor is the lessee under one or more additional residential leases of an aircraft
terminal or aircraft gate and the trustee, in connection with such assumption or assignment, does not assume all su
leases or does not assume and assign all of such leases to the same persons, except that the trustee may assume
assign less than all of such leases with the airport operator's written consent.

11 U.S.C. § 365(c) (1994). Back To Text

% See 4 Norton Bankruptcy Law & Practice § 39:20 (William L. Norton, Jr. et al. eds., 2d ed. 1997) (noting that
purpose of subsection (c) is "consistent with the general thrust of Code § 365"). Back To Text

9111 U.S.C. § 365(c)(1)(A) (1994). See In re Schick. 235 B.R. 318. 323 (Bankr. S.D.N.Y. 1999) (stating "[g]enerally

a right is not assignable if assignment would materially change the duty of the obligor, increase his burden or risk o
impair the chance of receiving a return performance or reduce its value"). Back To Text

92 A personal service contract is one that:

contemplates the performance of personal services involving the exercise of special knowledge, judgment, taste, sk
or ability forms an exception to the general rule of assignability of contracts, and is not assignable by the party unde
obligation to make such performance, without the consent of the other party to the contract . . . . Whether a contrac
requires the personal services of the contracting party depends on the intention of the parties as shown by the lang
and subject matter of the contract viewed in the light of surrounding circumstances.

6A Corpus Juris Secundum 8§ 32 (1975) (footnotes omitted).

The Restatement (Second) of Contracts defines a personal service contract as one where the duty is so unique tha
duty is thereby rendered nondelegable. A nondelegable duty is defined as follows: "Unless otherwise agreed, a
promise requires performance by a particular person only to the extent that the obligee has a substantial interest in
having that person perform or control the acts promised.” Id. at 8§ 318(2) (1981). Back To Text

93 See Ford Motor Co. v. Claremont Acquisition Corp. (In re Claremont Acquisition Corp.). 186 B.R. 977. 983 (C.D.
Cal. 1995) (rejecting argument that 8 365(c) applies only to personal service contracts): In re Nitec Paper Corp., 43

B.R. 492, 497-98 (S.D.N.Y. 1984) (holding that Niagara Redevelopment Act imposed on utility company
nondelegable duty which could not be assigned in bankruptcy) (citing In re Pioneer Ford Sales, Inc., 30 B.R. 458, 4
(D.R.I. 1983)). Back To Text
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221 A detailed analysis asserting that the customers do have an interest in their Personal Information can be found
supra Part lll.A. Back To Text

228 The cases cited where the Debtor contends that even if the rights claimed by the third party constitute an interes
the third party does not hold an interest in the property. Here, once an interest is created by an express privacy poli
there is no denying that the customers have that interest. Back To Text

229 5ee supra Part [1I.A. Back To Text

230711 U.S.C § 365(f)(5) (1994). Back To Text

23! Gouevia v. Tazbir, 37 F.3d 295. 299 (7th Cir. 1994) (emphasis added). In Gouevia, the covenant at issue provids
that parties seeking to enforce the covenant had the option of seeking either an injunction or damages. Since the
neighbors elected to restrain the violation, the neighbors could not be compelled to accept money_damages. Id. Bac
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232\WBQ Partnership v. Commonwealth of Virginia Dep't of Med. Assistance Services (In re WBQ Partnership), 189
B.R. 97, 106 (Bankr. E.D. Va. 1995) (stating that Virginia statute giving Virginia Department of Medical Assistance

Services right of depreciation recapture created interest) (citations omitted). Back To Text
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235 If, despite the arguments laid out above, the court authorizes the sale free and clear of the customers interest in
their Personal Information, or, the trustee attempts to sell the customer lists subject to those interests, another mea
blocking the sale might be available to the customers under 8 363(e). Under 8 363(e) of the Code, the court may
prohibit the sale of the customer lists as necessary to protect the customer's interest in their Personal Information. ¢
363(e) requires a court to prohibit the sale where it is necessary to provide adequate protection of an interest. See
U.S.C. § 363(e) (1994): Circus Time, Inc. v. Oxford Bank and Trust (In re Circus Time, Inc.). 5 B.R. 1. 3 (Bankr. D.
Me. 1979) (holding that sale of assets may be made free and clear of interests and adequate protection under § 36.
made by having interests attach to proceeds of sale). In In re Toysmart, since sale would destroy the interests of th
customers, that of privacy in their Personal Information, such sale should be prohibited.

There is at least an argument that this should occur notwithstanding the fact that customers of Toysmart are not
secured creditors in the traditional sense,_See In re Megan—Racine Associates, Inc., 192 B.R. 321, 326 (Bankr.
N.D.N.Y. 1995) (noting that two views of adequate protection under § 363(e)). While the strict view requires a
creditor seeking adequate protection be secured, a more liberal approach is to allow adequate protection to those v
"at least a reversionary interest in the property.” Id. (stating that 1994 amendments to Code seem to reject the strict
view). Hence, since by the terms of the privacy policy with Toysmart, the customer's ostensibly have retained an
interest in their Personal Information, then they would seem to fit within the "reversionary interest" noted by the In re
Megan—Racine Court. Back To Text

236 See Loomis, supra note 10, at 5 (stating Amazon.com has changed its privacy policy partially in response to
Toysmart case). Back To Text

237 See id. Back To Text
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239 \ithout the reservation by customers, they would not have any contractual, proprietary or constitutional interest.

See Shibley v. Time, Inc., 341 N.E.2d 337, 339 (Ohio App. 1975) (holding that magazine publisher did not violate

plaintiff's right of privacy when it sold its customer's name and address to direct mail marketer). Back To Text
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240 5ee The Privacy Policy Enforcement in Bankruptcy Act of 2000, S. 2857, 106th Cong. §§ 1-2 (2000). Back To
Text

241 See id, Back To Text

242 Opviously, the analysis of this Note contends that there is no "loophole.” Simply put, these lists cannot be sold.
Back To Text

243 see Bankruptey Privacy Bill Introduced in Senate, Consumer Bankruptcy News, Aug. 8, 2000 (quoting Senator
Leahy as saying it is wrong to allow debtors to sell customer databases in violation of stated privacy policy). Back T
Text

244 See Salazar, supra note 14, at B6 (noting that bill may hurt privacy in sense that debtor's become powerless to
protect Personal Information): Winn & Wrathall. supra note 8, at B8 (stating same): Back To Text

24% See Salazar. supra note 14, at B6. Back To Text

248 1d. In addition to concern of creditors levying against the customer list, there also is a possibility that if the
customer list is outside the jurisdiction of the Bankruptcy Court, a debtor could sell the list in a private transaction
without the otherwise necessary Bankruptcy Court approval. Back To Text
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