REPORT TO THE AMERICAN BANKRUPTCY INSTITUTE:
PREVALENCE OF SUBSTANTIVE CONSOLIDATION IN LARGE
PUBLIC COMPANY BANKRUPTCIESFROM 2000 TO 2005

WiLLIAM H. WIDEN"
INTRODUCTION. MOTIVATION FOR THE STUDY

This report highlights the importance of substantbonsolidation doctrine to
large public company bankruptciesln substantive consolidation, the inter-
company liabilities of the subject companies aieniebted, the assets of these
subject companies are pooled and the third paabjliies of the subject companies
are satisfied from this single pool of assets. sTpwoling of assets changes the
percentage recovery, for better or worse, thatviddal creditors of particular
debtors would receive in the absence of a substaotinsolidatiod. The doctrine's
significance is difficult to gauge merely by exaation of published court
opinions® Indeed, in the two cases that provide the moselyidccepted statements

P Professor, University of Miami School of Law. Res#mon this project was funded, in part, by a grant
from the ABI Endowment Fund. | am grateful to Pesfer Lynn M. LoPucki for making his Bankruptcy
Research Database ("BRD") available and for hisoomgsupport of my research. A publically available
version of the BRD—the WebBRD—may be found online hatp://lopucki.law.ucla.edu/index.htm (last
visited Feb. 25, 2008). | post basic research nadgeior my ongoing research into substantive cbdation
at: http://uccstuff.com. This report benefitted fropresentations at Harvard Law School, Ohio State
University, the University of Texas and the Univgref Virginia.

| am most grateful for student research assistémre Sarah Alexander and William Hildbold. The
University of Miami School of Law library staff praled essential support for this project (particylar
Helen Wohl, Assistant Library Director for Collemti Development, Barbara Brandon, Faculty Services
Librarian, Mark Plotkin, Internal Instructional Sees Librarian, and David Hollander, now Law andjake
Studies Librarian at Princeton University).

! This report expands on my previously publishedultes See William H. Widen, Prevalence of
Substantive Consolidation in Large Bankruptcies From 2000 to 2004: Preliminary Results, 14 Av. BANKR.
INST. L. REV. 47 (2006) [hereinaftdPreliminary Sudy].

2 For a detailed discussion of the substantive dateon technique and a statement of how substnti
consolidation doctrine should be formulated, sedlid%i H. Widen, Corporate Form and Substantive
Consolidation, 75 Ge0. WASH. L. Rev. 237 (2007) [hereinafteCorporate Form|. For an exhaustive
descriptive examination of the case law developnuérthis doctrine, see Mary Elisabeth Kotered
Egos. Deciphering Substantive Consolidation, 59 U.PITT. L. REV. 381 (1998). Substantive consolidation
differs from procedural consolidation in which niplé bankruptcy cases are subject to joint adnriaign
by a single judgeSeeid. at 381 n.1.

% Courts often suggest that use of substantive ¢idasion should be raré&ee, e.g., Inre Gandy, 299 F.3d
489, 499 (5th Cir. 2002) (stating substantive ctidation is "an extreme and unusual remedy"); Basty
Props. v. S. Motel Ass'n, Ltd., 935 F.2d 245, 24BH{1Cir. 1991) (noting substantive consolidationwt
be used "sparingly"see also Brief for Respondent at 9, McMonagle v. Credit Suissst Boston, 126 S.Ct.
1910 (2006) (Nos. 05-827, 05-941) (arguing in fagbiThird Circuit's principle that "because subsitan
consolidation is extreme and imprecise, this 'rougtice' remedy should be rare and one of lastrredter
considering and rejecting more precise remedie$ec@u by the Bankruptcy Code'But see Petition for
Writ of Certiorari, Owens Corning v. Credit SuisB&st Boston, 126 S.Ct. 1910 (No. 05-941) (stating
substantive consolidation involved in "seven of titre largest Chapter 11 bankruptcy cases since"20@D
"more than 100 reported bankruptcy decisions").
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of the conditions for application of the rule, tleeurts do not approve the
substantive consolidation proceddfEhis report measures the extent to which large
public company bankruptcy reorganizations use thbstsintive consolidation
procedure and the degree to which reorganizatigjotisions take place in the
shadow of the doctrine of substantive consolidation

Two sources for business bankruptcy data—WebBRDand
BankrupcyData.cofa—do not maintain separate data specifically tragkin
substantive consolidatidhl am not aware of other data sources that traik th
information? BankruptcyData.com often reports on substantivesclidation as
part of its summary of reorganization plans; howgeuhis resource offers no
assurance that substantive consolidation is alwegsrted upon when present or
that its review, particularly of older cases, ismgwehensive. Prior research
confirmed that BankrutpcyData.com does not identfl cases that constitute
substantive consolidation bankruptcies as defimedhis report’ This report
supplements a gap in existing data sources byragnfj and expanding a study of
the phenomenon of substantive consolidation inelgngblic company bankruptcy
cases that | began with publication of tResiminary Sudy.'! The data in this
report support my prior claims that the circumsenéor use of the substantive
consolidation remedy are not rafe.

4 See Union Sav. Bank v. Augie/Restivo Baking Ctn ¢e Augie/Restivo Baking Co.), 860 F.2d 515,
518-21 (2d Cir. 1988); Drabkin v. Midland-Ross Cdip.re Auto-Train Corp.), 810 F.2d 270, 276 (D.C.
Cir. 1987). The Third Circuit acknowledged these teases as forming the two strands of substantive
consolidation doctrineSee In re Owens Corning, 419 F.3d 195, 207 (3d Cir. 200%er(tifying
Augie/Restivo as supporting alter-ego analysis of substantivasadation andln re Auto-Train as
supporting balancing of the equities approach).

® The "bargaining in the shadow" theme that motivatsis study is not new. Various studies have
considered bargaining in the shadow of differemtslaSee, e.g., Robert Cooter & Stephen Marks with
Robert Mnookin,Bargaining in the Shadow of the Law: A Testable Model of Srategic Behavior, 11 J.
LEGAL STuD. 225 (1982); Robert H. Mnookin & Lewis KornhausBargaining in the Shadow of the Law:

The Case of Divorce, 88 YALE L.J. 950 (1979) (positing primary function of diger law is to provide
structure within which divorcing couples can detieren their own post-dissolution rights); Guhan
SubramanianBargaining in the Shadow of Takeover Defenses, 113 YALE L.J. 621 (2003) (examining
whether those takeover defenses endorsed by Dedavearts truly increase bargaining power of takeove
targets).

® See supra introductory note.

7 BankruptcyData.com, a division of New Generatioas@&arch, Inc., is a commercial serviGee
BankruptcyData.com, http://www.bankruptcydata.ccefedlt.asp (last visited Mar. 25, 2006).

8 The scope of coverage for WebBRD was confirmecimgail correspondence between the author and
Professor LoPucki. The scope of coverage for BagmdtgData.com was confirmed by telephone
conversations between the library staff at Uniwgrsef Miami School of Law and representatives of New
Generation Research, Inc.

® Studies exist that attempt to measure the sigmifie of the doctrine of “piercing the corporatevea
doctrine related to substantive consolidatiS8ee Robert B. ThompsorRiercing the Corporate Vel: An
Empirical Sudy, 76 GORNELL L. REv. 1036 (1991).

10 See Preliminary Study, supra note 1, at 48.

" Seeid.

12 For purposes of this study, "large public compaapkruptcy” follows the WebBRD protocolSee
WebBRD, Contents, http://lopucki.law.ucla.edu/cotse of _the_webbrd.htm (last visited Feb. 25, 2008).
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Regardless of the relationship between substamiivesolidation doctrine as
invoked in contested case law decisions and itsemsual use in bankruptcy
reorganizations, this report reveals that the suitiste consolidation "technique” is
a dominant technique used to reorganize and ligeidampanies in large public
bankruptcies.

|. SCOPE OFSTUDY

This study provides information about the extentwtbich the doctrine of
substantive consolidation played a role in largélipucompany bankruptcies for
bankruptcy filings made in the six year period fra@00 to 2005.Chart 1 below
reflects the bankruptcy filing activity of large lgic companies during the six year
period of the study, as well as the filing activitiythe two year periods before and
after the study. From 2000 to 2005, there were 884l large public company
bankruptcy filings reported by the BRD.

Chart 1:
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A case is "large" if debtor reported assets or nioa@ $100 million (measured in 1980
dollars) on the last form 10-K that the debtor dileiith the Securities Exchange
Commission before filing the bankruptcy case.

A company is "public" if the company filed a formd-K with the Securities Exchange
Commission in the three years prior to bankrupteg the company did not afterward
file a form 15 (going private) more than one yeaomto bankruptcy.

A "case" includes all cases filed by or against imers of the 10-K filing company's
corporate group provided that those cases are lidatsa by the bankruptcy court for
the purpose of administration. Thus, a single "tdsethe purpose of the WebBRD
may be reported by the Administrative Office of theéS. Courts as dozens or hundreds
of cases.
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Of the 367 total cases filed in the years of stutlg, BRD reports 5 cases as
dismissed and, at March 1, 2008, 10 cases as mendihis report classifies the
remaining 352 cases as eligible for review. Unlike Preliminary Study which
relied on secondary source material to assess thealpnce of substantive
consolidation across the larger spectrum of largdip company bankruptcies, this
report requires review of original source mate(such as confirmation orders,
disclosure statements and reorganization plansjalkee an assessment of the status
of a case with respect to substantive consolidatibo date, the research team has
obtained original source material from PACERsupplemented by some material
obtained from private law firms and SEC filings)r {815 of the 352 cases
considered eligible for review. These 315 casesprise the DATASET discussed
in this report. Chart 2 below reflects the composition of the DATASET Iiyng
year. When PACER does not contain original sod@auments for cases eligible
for review, the gaps in original source materialsus primarily in the earlier filing
years contained in the study. These gaps appe@hant 2 as the difference
between the "Eligible" cases and the "Reviewedésas

Chart 2:
CASES IN DATASET BY YEAR
w 120
i
Zi 100
-
f:E.' 80 BTOTAL
g 60 A BELIGRIE
E 40 OREVIEWED
. n [N i)
m 0 . T T T T
2000 2001 2002 2003 2004 2005
YEar FILED

This report also examines in greater detail thoaskkuptcy cases in the
DATASET for companies that reported $1 billion oona in total assetson their

¥ pPACER stands for Public Access to Court Electrd®écords. It is an electronic public access service
that allows users to obtain case and docket infdomdrom federal appellate, district and bankryptourts
for a fee.

1 The Preliminary Study reported its ranking of the 21 largest public campbankruptcies based on the
present value of reported assets as reflecteceiBRD. See Preliminary Study, supra note 1, at 53. For ease
of reference, the research team has switched t@lauistorical total assets reported. This chaagdifates
comparative ordering uniformity within years fortdve work. Use of the present value of total assets
changes over time, moving cases upward into grggpiased on asset size.
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audited financial statements for the most recentiahaccounting period completed
prior to filing their bankruptcy petitions. Thed24 cases are referred to as the
JUMBO CASES. As reflected i€hart 3 below, the study reports on all eligible
cases that qualify as JUMBO CASES.

Chart 3:

JUMBO CASES BY YEAR
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The research team believes it has obtained alfrimdtion relevant to this report
on the eligible companies that is available fromJER. The research team hopes
to collect additional information on eligible conmpes from other sources (such as
private law firms and SEC filings) to construct @ complete dataset. The
research team believes, however, that the DATASE@&duin this report is
sufficiently complete to draw meaningful conclusoabout the prevalence of
substantive consolidation in large public compaagKkvuptcies and related matters.

Il. SUMMARY OF FINDINGS

Tables of descriptive statistics summarizing selédindings discussed in this
report appear as ANNEX A.

Summaries of results from selected binomial loggressions discussed in this
report appear as ANNEX B.

Methodological remarks appear in this report as AXNC.

A. Prevalence of Substantive Consolidation
This report classifies 178 out of the 315 caseahenDATASET (approximately

56.5%) as substantive consolidation cases. Tlperteclassifies 77 out of 124
JUMBO CASES (approximately 62%) as substantive clinfstion cases. Courts
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failed to approve substantive consolidation in oBlyof the JUMBO CASES
studied.

Substantive consolidation cases appear as the ityapbrcases across various
asset size groupings. The definition of "subst@ntionsolidation" used to classify
cases appears below in Part Il of this report.

B. Deemed Consolidation

Almost every substantive consolidation case iseeiixpressly or in operative
effect a "deemed" substantive consolidation (ise of the procedure does not
purport to combine actual legal entities) even giouoting and/or distributions are
made "as if" legal entities had been combined.ndysi very generous standard for
what constitutes an "actual" combination of leg#lites, this report classifies only
2 out of 62 substantive consolidation JUMBO CASE$atentially resulting in the
actual combination of business entitlés.

The finding that the "deemed" substantive constbdais the dominant form
of substantive consolidation supports the empiridaim sometimes made by
transaction participants to the effect that modistantive consolidations are, in
fact, deemed consolidatioffs.

C. Freguency of Substantive Consolidation Across Judicial Districts

During the period of study, courts in the DistwétDelaware and the Southern
District of New York approved use of substantivensaidation at approximately
the same rates as courts in other judicial distiittboth the DATASET (DE: 60%;
SDNY: 55%; Other 54%) and across the JUMBO CASEBE: (88%; SDNY 64%;
Other: 64%).

D. Case Complexity as Reflected in Asset Sze, SEC Reported Subsidiaries and
Bankrupt Entities

In simple binomial logit regression mod€l®f the substantive consolidation
phenomenon (i.e treating SUBCON as a binary dependeiable): (A) substantive

5 We have identified Touch America Holdings, IncdaRSL Communications, Ltd. as substantive
consolidations involving actual combinations ofdkgntities. Even in these cases, the courts usenidd"
language to describe various procedures. Howekiesetare the only two JUMBO CASES in which we
believe a plausible case might be made that thetcotewed themselves as actually ordering the
combination of legal entities. Both involved ligatthg plans in which assets were transferred tas.t

'8 This claim is prominently featured in a numberfibhgs made by experienced debtor's counSes,
e.g., Debtors' Disclosure Statement Pursuant to Sedtl@% of the Bankruptcy Code at 38-39, Worldcom,
Inc., No. 02-13533 (Bankr. S.D.N.Y. May 23, 2003)séosure Statement for Debtors' Fourth Amended
Joint Plan of Reorganization Under Chapter 11 ef Bankruptcy Code at 70, Loral Space & Commc'ns,
Ltd., No. 03-41710 (Bankr. S.D.N.Y. June 3, 2005).

7 A summary of results from these regressions agpgerakNNEX B to this reportSee infra ANNEX B.
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consolidation caseare not correlated in a statistically significant relationship with
either (i) the total assets reported by the delstats audited financial statements
prior to bankruptcy (i.e. with the ASSETS indepeantdeariable) or (ii) the number
of significant subsidiaries reported by the debtorthe SEC (i.e. with the
TOTALSUBS independent variable); (B) substantivensmidation casesare
correlated in a statistically significant relationship (atethO00 level) with the
number of bankrupt entities that appear in a procly consolidated case (i.e.
with the BANKENTS independent variabfg).

Low pseudo R-squared test results suggest thatlsoaduding variables that
this report identifies as significant will have lted explanatory power despite the
significance of the variables.

E. Case Duration

Substantive consolidation cases in the DATASET ambng the JUMBO
CASES take longer to complete than non-substantieasolidation cases.
However, in simple binomial logit regression modedsbstantive consolidation
casesre not correlated in a statistically significant relationship withet length of
the bankruptcy proceeding (i.e. with the DURATION&pendent variable).

F. Emergence from Bankruptcy

In the DATASET, only 49% of substantive consolidaticases result in a
company emerging from bankruptcy whereas 63.5% h&f hon-substantive
consolidation cases result in a company emergiag fbankruptcy. Among the
JUMBO CASES, 52% of the substantive consolidatiases result in a company
emerging from bankruptcy whereas 70% of the norstsuitive consolidation
JUMBO CASES result in a company emerging from baptay.

In a simple binomial logit regression model, subtt& consolidation cases are
correlated in a statistically significant relatibigs (at the .00 level) with a failure of
a company to emerge from bankruptcy (i.e. with BRIERGE independent
variable).

G. Bargaining in the Shadow of the Law

In 68% of the 75 JUMBO CASES in which substantiansolidation was
approved, original source documents (such as coafion orders, disclosure
statements and reorganization plans) expresslyr refejudicial decisions in
contested cases or to factors developed in judit@alsions in contested cases to
justify use of substantive consolidation in theteahof a negotiated reorganization
plan. In 36% of these JUMBO CASES, original soudmruments refer to

18 A test for variance inflation factors did not firmbllinearity between the TOTALSUBS and the
BANKENTS variables.
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compromise and settlement of disputed claims (riefgreither expressly or by
context to potential substantive consolidatiomdition).

[1l. PREVALENCE OFSUBSTANTIVE CONSOLIDATION

The Preliminary Sudy examined origninal source documents for the 2gdelsir
public company bankruptcies filed in the five yegaeriod 2000 to 2004 (as
measured by present value of reported asset sizahenWebBRD). The
Prelimnary Sudy identified 11 of these 21 cases (just over 50%#@dsstantive
consolidation bankruptcies (as defined). TPr&iminary Study then examined
secondary source material for all large public laptcies in that period and found
a frequency of substantive consolidation cases ppiraximately 11.6%). The
Prelimnary Sudy also noted that the secondary source material aapgeto
undercount substantive consolidation bankruptcigghe signature question for
future research posed by tRediminary Sudy was whether anything near a 50%
frequency of substantive consolidation cases wbeldound to occur in the larger
group of cases following examination of originaluste materials. The simple
answer is that a majority of large public bankryptcases are substantive
consolidation cases.

Of the 315 cases in the DATASET, the study classifi78 cases as substantive
consolidation cases (approximately 56.5%hart 4 andChart 5 below reflect the
frequency of substantive consolidation by yeartlffier DATASET and the JUMBO
CASES.
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Chart 4.
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As reflected inChart 4 and Chart 5 above, substantive consolidation cases
comprised the majority of cases both in the DATAS&Td among the JUMBO
CASES in five out of the six years in this study.

As reflected inChart 6 below, substantive consolidation cases comprise th
majority of cases in each of four groupings of sdsg reported total asset size: (i)
cases for companies reporting less than $500 milliototal assets; (ii) cases for
companies reporting between $500 million and less t$1 billion in total assets;
(iii) cases for companies reporting between $lidnilland less than $10 billion in
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total assets; and, (iv) cases for companies remp®&ilO billion or more in total
assets?

Chart 6:
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The above data show that substantive consolidatises comprise the majority
of cases across the spectrum of large public coynpankruptcy cases considered
by total asset size. ThBreliminary Sudy set a floor on the frequency of
substantive consolidation based on use of secorstamce materials but correctly
refrained from making final judgments on the fregme of substantive
consolidation until examination of original sourceaterials. However, the
magnitude of the undercount of substantive conatibd cases reflected in the
secondary source materials came as a surprise.

For purposes of this study, a "substantive conatibd" or "SUBCON" case is
a large public company federal bankruptcy case hichveither (a) settlement of
substantive consolidation litigation preceded apak®f a reorganization plan or
liquidation or (b) a plan of reorganization or lidation proposed substantive
consolidation of two or more entities involved mlated bankruptcy proceedings.
For purposes of this classification, substantivesotidation is considered part of a
bankruptcy plan or liquidation if the plan or ligaition provides (i) for the actual
combination of two or more legal entities, (ii) feoting on the plan as if two or
more entities were a single entity (whether orthetplan combines the entities) or
(iii) for distributions as if two or more entitiagere combined (whether or not the
plan combines the entities). If a debtor propodet two or more entities be
consolidated prior to implementation of a plan, sfahbtive consolidation is

1° This four category grouping is based on assetgi@epings used by the WebBRD (though WebBRD
reports on these categories using the present vabfe asset size). S;ce WebBRD,
http://lopucki.law.ucla.edu/contents_of_the_weblr. (last visited Feb. 25, 2008).
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considered part of a subsequent plan. A plan @iogosubstantive consolidation
does not need to have been approved for the casmunt as a substantive
consolidation bankruptcy case, though courts apsmbstantive consolidation in
the overwhelming majority of cases in which thetdoe is invoked.

The scope of the definition includes a so-calleceetded” substantive
consolidation as a Substantive Consolidation Bartksu In a "deemed"
substantive consolidation distinct legal entitiee aot combined. Instead, either
votes on a plan, plan distributions, or both, asmputed "as if' the legal entities
had been combined. The earliest reported decisfowhich | am aware that
considers and approves a deemed consolidatidn re Standard Brands Paint
Co.”® Since that case, use of substantive consolidationtrine to justify
consolidated distributions and voting without attcambination of legal entities
has become known as a "deemed" consolidati@ourts disagree over whether
deemed consolidations should be considered subatartnsolidations at aff. In
my view, this disagreement amounts to an uninteigstispute over labels that is
relevant only if one wants to restrict the abibfybankruptcy courts to use equitable
principles. | find no support in the Bankruptcydeoto limit a bankruptcy court's
ability to craft resolutions custom tailored to t@rlar facts. This custom tailoring
occurs when a court orders something less thafl auiostantive consolidation to
reach a fair and equitable restilt.

My study of the prevalence of substantive constbidain large public
bankruptcies includes a "deemed" substantive cimfmmn as a "substantive
consolidation” bankruptcy case for several reasoRsst, the study attempts to
measure the extent to which reorganization negotistake place in the shadow of
substantive consolidation doctrine as articulatgdvarious courts. Factors that
justify full substantive consolidation appear inses that opt to use deemed
consolidation as part of a plan or to settle sultsta consolidation litigation.
Second, both courts and transaction participantge hexpressly referred to

2154 B.R. 563, 566—67 (Bankr. C.D. Cal. 1993) @atihg plan which made distributions as if entities
were combined without actually combining legal #e¢i was "unusual, maybe unique"). As far as thégsa
and the court could determine, the plan proposdd e Sandard Brands Paint Co. was the first deemed
consolidation, though the procedure was not thisrned to as a "deemed" consolidatitoh.at 573.

2L 5ee Genesis Health Ventures, Inc. v. Stapletionré Genesis Health Ventures, Inc.), 402 F.3d 416 (3d
Cir. 2005) (containing description of deemed coidsdion by author of Third Circuit'©wens Corning
decision);see also In re Winn-Dixie Stores, Inc., 356 B.R. 239, 251 (Bank.D. Fla. 2006) (explaining
concept of deemed consolidation).

22 gee In re Genesis Health Ventures, 402 F.3d at 423 (distinguishing substantive ctdation from
deemed consolidation).

2 As an equitable doctrine, some courts have exiyressognized that they may modify or adjust the
effects of substantive consolidation to fit thecaimstances of the casgee In re Sandard Brands, 154 B.R.
at 570;In re Parkway Calabasas, 89 B.R. 832, 837 (Bankr. Cd). 1988) (indicating bankruptcy court's
equitable powers permit it to order less than cetepkubstantive consolidatiorsee also 11 U.S.C. §
105(a) (2006) (providing "[t]he court may issue aorgler, process, or judgment that is necessary or
appropriate to carry out the provisions of thiket)t Under the flexible approach, a court need asitially
combine entities in order to take advantage ofbidseefits that asset pooling or voting combinatioright
offer in a particular case.
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substantive consolidation doctrine, as developeatdse law, in supporting their
decisions to approve or recommend a settlement glam that uses the deemed
consolidation technique. Third, the same costrgmviand equitable motivations
that justify full substantive consolidation motigatise of deemed consolidation.
Indeed, a deemed consolidation may save costs cethpa a full consolidation,
including eliminating the need to re-title properand obtain new business
qualifications, leaving more value for creditorsaimeorganized compai$/Fourth,
aggrieved creditors arguing for full substantivensmlidation may well accept
distributions on a deemed consolidated basis teedbeir grievances; their central
concern remains the final distribution and not twporate structure of the
reorganized company going forward. In liquidatpigns under chapter 11, and in
chapter 7 liquidations, there may be little or reeed to worry about the corporate
structure going forward in any event.

The deemed consolidation is best viewed as a tqolrtio manage voting and
distributions in complex groups of procedurally solidated cases. In retrospect, it
is hardly surprising that courts and transactiomtigipants use the deemed
consolidation technique because the Code does nowidp any clear statutory
procedure to combine legal entities. Such actusiness combinations of legal
entities are achieved under state corporation kvadssimilar statutes. The Code is
clear that state law business combinations mayskd as part of a reorganization.
Typically, however, a plan will use substantive salidation without invoking
these state law procedures—often going out of iy w0 state clearly that the
substantive consolidation effected by the plan da#saffect the ongoing status of
legal entities.

IV. PREVALENCE OFSUBSTANTIVE CONSOLIDATION BY JURISDICTION

Bankruptcy courts in the District of Delaware ahd Southern District of New
York administer a significant percentage of largéblit company bankruptcies.
Chart 7 andChart 8 below reflect the allocation of cases in the DAEASand in
the JUMBO CASES among the District of Delaware, $ueithern District of New
York and the other judicial districts.

% 1n In re Sandard Brands, for example, tax considerations strongly favosedeemed consolidation
without the actual combination of legal entitie®41B.R. at 565. An actual combination would have
triggered cancellation of indebtedness income tfatesax purposeSeeid.
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Chart 7 and Chart 8;
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Chart 9 andChart 10 below reflect the frequency of substantive comsdion

bankruptcy cases by judicial district.

These dpsige statistics suggest that

transaction participants do not use substantiveaatation more frequently in the
District of Delaware and the Southern District adWN York than in other judicial

districts.
Chart 9:
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Chart 10:
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To the extent that bankruptcy reorganization prdoegs fail more often in
cases administered in the District of Delaware #ed Southern District of New
York, the above data suggest that this phenomenaoioti related to the use of the
substantive consolidation technique to reorganirepanies>

V. CASE COMPLEXITY AS REFLECTED INASSETSIZE, SECREPORTED
SUBSIDIARIES AND BANKRUPT ENTITIES

My empirical study of substantive consolidation degvith the theory that one
might explain use of substantive consolidation asteahnique to manage
reorganizations for particularly complex corporageoups and in complex
bankruptcy cases. On this theory, one would exjoefind greater frequency of use
of substantive consolidation in more complex codsdéd groups and in more
complex bankruptcy cases. To test this idea, ¢isearch team collected data on
three variables for each large public company defilahe total asset size reported
by the debtor in audited financial statements fia most recent accounting period
completed prior to bankruptcy filing (the ASSETSlependent variable), (ii) the
number of significant subsidiaries reported by debtor to the SEC prior to the
bankruptcy filing (the TOTALSUBS independent vatgband (iii) the number of
bankrupt entities in a procedurally consolidatedecancluding the debtor (the
BANKENTS independent variable). These variableseweonsidered proxies for
various kinds of corporate group and case compglexit

% See LYNN M. LOPUCKI, COURTING FAILURE: HOW COMPETITION FORBIG CASES|S CORRUPTING THE
BANKRUPTCY COURTS (The University of Michigan Pres2005) (2005) (suggesting reorganization
proceedings fail more often in District of Delawared Southern District of New York).
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Research found that the substantive consolidatises tended, on average, to
have larger reported total assets, more signifisabsidiaries reported to the SEC
and more bankrupt entities in the procedurally obdated cases. The differences,
however, are modest. Only the BANKENTS variablstiistically significant (at
the .000 level) between substantive consolidatimhraon-substantive consolidation
cases? This finding suggests to me that courts and tretiea participants use
substantive consolidation to manage cases as tinderuof bankrupt entities in a
procedurally consolidated case increases. The ddick statistically significant
relationship between substantive consolidationtardASSETS and TOTALSUBS
variables also suggests to me that use of the antbst consolidation technique
may not be related to consolidated group complekitythe abstract. Future
research will focus on alternate methods of meagurtonsolidated group
complexity to further test this hypothesis.

Research found that no single debtor JUMBO CASESd usubstantive
consolidation, even though these single debtorscadieinvolved an entity in a
consolidated group that had reported multiple icgmt subsidiaries to the SEC. |
believe that, in many of these single debtor cabesjecision not to use substantive
consolidation as a strategy may have been made fridiling the bankruptcy
petition. These findings suggest that, althougimagament of consolidated group
complexity may be part of the substantive constbaa story, transaction
participants do not turn to the doctrine simply afta necessity arising from
complexity in organizational structure—at least ptawity reflected in asset size or
the presence of multiple legal entities within ansmidated group. Rather,
substantive consolidation appears more frequenkignathe circumstances of the
case have required that multiple legal entities fibr bankruptcy making the
bankruptcy proceeding more complex.

The subsections below conta@hart 11 through Chart 14 showing the
relationships of substantive consolidation cases tdtal assets, significant
subsidiaries and entities in procedurally constdiddbankruptcy cases.

A. The Relationship of Substantive Consolidation Casesto Total Asset Sze
Chart 11 and Chart 12 below show the relationship of substantive

consolidation cases to reported total asset sizar po commencement of a
bankruptcy proceeding.

% A summary of the binomial logit regression analyappears in ANNEX B to this repoSee infra
ANNEX B.
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B. The Relationship of Substantive Consolidation Cases to Number of Sgnificant

Subsidiaries Reported to the SEC

Chart 13;
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C. The Relationship of Substantive Consolidation Cases to Number of Bankrupt

Entitiesin a Procedurally Consolidated Case
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VI. THE RELATIONSHIP OFSUBSTANTIVE CONSOLIDATION CASES TODURATION
OF THEBANKRUPTCY PROCEEDING

Among JUMBO CASES, substantive consolidation casmsk longer to
complete than non-substantive consolidation camesyerage of 603 days versus
487 days). Interestingly, JUMBO CASES involvingsagle debtor took an
average of only 324 days to complete, suggestiay shbstantive consolidation
does not follow from a simple and swift decisiortreat multiple entities as a single
entity. Among JUMBO CASES, substantive consolmiatcases (i.e. cases that
treat multiple entities as a single entity) taken@dt twice as long to complete as a
true single entity case.

Analysis of original source documents in JUMBO CASS§iiggest that courts
often approve substantive consolidation as pag cbmpromise and settlement of
actual or threatened litigation. One factor legdito longer proceedings in
substantive consolidation cases may be the timalatedo negotiate these
settlements. Thus, use of substantive consolidatartrine may be a time saving
device (when compared with litigation) even thoulgh substantive consolidation
cases take longer to complete than true singleodebses.

In the larger DATASET, the difference between doratin substantive
consolidation cases and non-substantive consaitagses is only 9 days less than
in the JUMBO CASES (107 day difference versus adddifference), though the
duration of single debtor cases increases signilicgby 126 days), suggesting that
in a larger sample the duration of single debt@mesadoes not differ dramatically
from the duration of multiple debtor cases in whstibstantive consolidation is not
used (449 days versus 448 days).

As more bankruptcy cases filed to manage asbeslased liabilities were
completed since th&reliminary Sudy (and thus added to the DATASET) it
became apparent that these asbestos cases wergyrasp, unusually long lived
cases (whether or not classified as substantiveatiolation cases). Because the
duration of those cases may be influenced bysthegeneris nature of asbestos
liability issues and not by use of the substantigrsolidation techniqu&hart 15
andChart 16 below present case duration data first including then excluding
the asbestos cases.
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VIl. THE RELATIONSHIP BETWEEN SUBSTANTIVE CONSOLIDATION CASES AND A
COMPANY EMERGING FROMBANKRUPTCY

As shown inChart 17 below, companies emerge from bankruptcy less
frequently in substantive consolidation cases thamon-substantive consolidation
cases. Chart 18 below shows that this result holds across vargase groupings
by asset size.
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One explanation for this phenomenon might be tloatrts and transaction
participants use substantive consolidation whenallegntity form within
consolidated group structure does not matter becaascompany will emerge for
whom that structure might make a difference. Q@dstathis rationale cannot be
dismissed in light of the statistically significantlationship (at the .00 level)
between substantive consolidation cases and theREBEEvariable. It strikes me
as relevant, however, that a significant percentafgysubstantive consolidation
cases nevertheless use the substantive consatidatbnique. This suggests that
corporate form is not ignored only (or primarily) situations where one might
argue that continued attention to corporate formeslidoes not matter to the
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transaction participants. Continued vitality oé tharious corporate forms within a
consolidated group might well matter in EMERGE caaerd yet, in approximately
half the EMERGE cases, these same corporate forens ignored in structuring
voting and distributions to creditors. The highrqemtage of substantive
consolidation cases in which a company emerged franmkruptcy suggests that
preservation of existing legal entity forms ofteattars to transaction participants
but not for the purpose of matching assets withilliees. The results in the larger
DATASET (a company emerges from bankruptcy in apipnately 52% of
substantive consolidation cases) is generally ¢efte among the JUMBO CASES
(in which a company emerges from a substantiveatmiaion case approximately
49% of the time).

One benefit of the dominance of the "deemed" sulista consolidation
technique is that transaction participants needwaty that use of substantive
consolidation will destroy legal entity structuteat they value for another purpose
(i.e. other than asset partitioning) should a campamerge from bankruptcy—
precisely because the "deemed" technique doedfeot Egal entity structure.

VIIl. BARGAINING IN THE SHADOW OF LAW
A. General

Ample evidence supports the view that substantivasalidation doctrine
developed in case law matters to transaction maatits who are negotiating
reorganization plans. In many cases (approximd&@8s of the time), transaction
documents (principally disclosure statements) reéfersubstantive consolidation
cases or factors developed in contested casesstfying use of substantive
consolidation as part of a negotiated reorganimgplan. Transaction documents
mention cases by name approximately 37% of the .tim&/e believe that
recognition of the importance of case law in thatest of negotiated plans of
reorganization relates to the fact that courts rofé@prove use of substantive
consolidation as part of the compromise and settidnof claims. To justify
approval of a settlement, a court must considerctse law as applied to the facts
of the case in sufficient detail to decide whetther settlement is within a range of
reasonableness under the circumstances. Thisrpostquires consideration of
case law even if all parties in the negotiationeagron use of substantive
consolidation. It is for this reason that the pasters of substantive consolidation
doctrine matters in the context of consensual Euzgtions.

In prior work?” | have suggested that reorganization plan negmimttake
place in the shadow of substantive consolidatiartride. | meant this in the strong

27 See Preliminary Results, supra note 1, at 51-52Corporate Form, supra note 2, at 245 ("Bargaining
over the structure of corporate reorganization plakes place in the shadow of the doctrine oftankise
consolidation just as bargaining takes place iemotircumstances against the backdrop of laws aeleto
those contexts.").
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sense that courts and reorganization participasttasif the criteria developed in
contested case law should be used to justify ugbeofloctrine in the context of
negotiated plans. To support my prior claim anovigle a partial explanation for
this phenomenon, | examined primary source docusrfentthe JUMBO CASES to
identify substantive consolidation cases in whible tdocumentation either (i)
expressly refers to compromise and settlement lo$tantive consolidation claims
or (i) substantive consolidation case law or festare described in the
reorganization documentation to justify use ofté@hnique.

Out of the 75 JUMBO CASES identified as substantivasolidation cases for
which a court approved use of the technique, 2&xcés 36%) expressly stated that
the plan involved a compromise and settlement b§tauntive consolidation claims
(with 15 instances (or 20%) expressly referring Bankruptcy Rule 9019).
Substantive consolidation factors were most comgnoréferenced in plan
disclosure statements, though they also were mefeckin confirmation orders and
other documents.

These observations highlight why plans using iniplisubstantive
consolidations (i.e. the "Stealth ConsolidationsScdssed below) may be at
particular risk%—without explicit mention of substantive consolidatthe court is
unable expressly to engage in the inquiry requiegpprove compromise and
settlement of claims based upon substantive cafaimin®

B. Bargaining in the Shadow of Confusion

The language used to justify substantive consatidafgenerally, but not
exclusively, found in disclosure statements) vaviddely. We also find a diverse
range of views expressed concerning the authortgyant to which substantive
consolidation doctrine is invoked. At one end bk tspectrum, transaction
participants simply invoke section f8%and sometimes section 1123\We have
identified one case in which the disclosure stateragpressly refers to section 105,
while suggesting that case law, and not section a6ially authorizes substantive
consolidation (this created the impression in teader that the participants
apparently were willing to follow precedent whidiey believed did not actually
have a statutory basi€)At the other end of the spectrum one case useshueuts

% seeinfra notes 41-42 and accompanying text.

29 SeeCorporate Form, supra note 2, for a discussion of the standapgiicable to compromise and
settlement of claims.

30 See, eg., Order Confirming the First Amended Joint LiquidgtiRlan of Reorganization of US Office
Prods. Company and its Subsidiary Debtors atriige US Office ProdsCo., Case No. 01-646 (Bankr. Del.,
Nov. 5, 2001).

31 see, eg., Order Confirming Debtors' Fourth Amended JoirstrPof Reorganization Under Chapter 11 of
the Bankruptcy Code, as Modified at 14,re Loral Space & Commc'ns Ltd., Case No. 03-4171hkBa
S.D.N.Y., Aug. 1, 2005).

%2 Disclosure Statement with Respect to Second Amkddimt Plan of Reorganization of ICG Commc'ns,
Inc. & Its Affiliated Debtors and Debtors in Possies at 34-35|n re ICG Commc'ns, Inc., No. 00-4238
(Bankr. D. Del., Apr. 3, 2002).
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that refused to use the term substantive consalidat all and instead referred only
to "pooling" interest$® The authority to "pool" was vaguely supported tyeaeral
reference to the bankruptcy court's inherent eqpdwers without attempting to
locate the sources of those powers in a speciftaisiry sectiori?

In addition to confusion over the source of auttyoio use substantive
consolidation, our enhanced review of documentafumthe JUMBO CASES
suggests a deep metaphysical ambiguity over thpeproonceptual framework
within which substantive consolidation doctrinexjplied—we locate the source of
this ambiguity primarily within the choice to be d®a between a deemed
consolidation and an actual consolidation of skatecreated legal entities. In one
case, the confirmation order amended the plan dentation to convert references
from "substantive consolidation” to "deemed sultstarconsolidation" reflecting a
conscious decision to change conceptual coursénl#ite reorganization proceSs.

Though use of the deemed consolidation techniqueidespread, we found
differing approaches to its use in the various daation documents examined.
These differing approaches mirror underlying coms over substantive
consolidation doctrine, in general, and over tlatust of deemed consolidations, in
particular. The documentation strategies useddnage doctrinal confusion take
several forms. Transaction participants struggth two basic questions. (1) What
actually is combined in a substantive consolidatibriegal entities are not
combined? (2) Should a deemed consolidation begreézed as a separate class of
substantive consolidation? In addition to atteniptBidge the distinction between
actual and deemed business combinations, we fiedtrdnsaction participants
struggling with the felt conceptual need to combsoenething, even in a deemed
consolidation.

First, the language of reorganization documentiscts differing approaches to
the characterization of what "things" actually azembined in a substantive
consolidation. Despite the overwhelming use ohaee substantive consolidations,
some documentation speaks in places as if legéiesnor chapter 11 cases are
combined in the consolidation (notwithstanding tis® of deemed consolidation
language§® Other documentation speaks as if the bankrupttessare combined

% Order Confirming Second Amended and Restated &fldReorganization, as Modified, of Unicapital
Corp. and Debtor Subsidiaries Under Chapter 1lhefBankruptcy Code at 18y re Jacom Computer
Servs., Inc., Case No. 00-42719 (CB) (Bankr. S.[Y..NJan. 9, 2002).

% 1d. at 27. "The aggregation and pooling of the Debtassets and liabilities is based on the Bankruptcy
Court's general equitable powerkd"

% Order Confirming Debtors' Joint Plan of Liquidatias Amended Pursuant to Chapter 11 of the United
States Bankruptcy Code at 5, Inacom Corp., Cas®062426 (Bankr. Del. May 23, 2003).

% See, eg., Brief for Respondent at 9, McMonagle v. CreditsSei First Boston, 126 S.Ct. 1910 (2006)
(Nos. 05-827, 05-941) (combining legal entities)sdlosure Statement with Respect to the First Araednd
Joint Liquidating Plan of Reorganization of U.Sfi€d Products Company and its Subsidiary Debtod2at
44,Inre U.S. Office Prods. Co., Case No. 01-646 (Banki.,Dé&v. 5, 2001) (combining chapter 11 cases).
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in the consolidation even though legal entities mpé combined’ An alternate
form of documentation speaks of combining assetd kabilities rather than
entities® Some documentation reads in the alternative, |uigge that entities
either will be deemed combined or actually combif@dype of case we call a
"Hybrid Cas#).*® Hybrid Cases have an affinity with the "springiraghsolidations
identified in prior researct!. Though we did not classify springing consolidasion
as substantive consolidations, we are left wondenvhether the springing
consolidation formulation is merely a device to lgpihe deemed consolidation
technique after the scrutiny of the approval predess receded.

We also find courts struggling with whether andvtat extent federal law may
be used to, in substance, achieve the same raatiltvould typically be achieved
outside bankruptcy by using state corporation laac@dures. Examples include
use of plan terms to appoint and replace direcats officers, in some cases with
liquidating trustees, or by appointing one persoratt in various corporate law
capacities for a family of subsidiaries (when underporate law multiple persons
would perform these functions). The reality istfitaough section 1123 expressly
contemplates mergers and consolidations, this eeber likely refers to
conventional state law procedures that sometimes falfowed as part of a
reorganization plan. However, when a reorganinatioes not contemplate use of
these state law procedures to combine entities, jpéaticipants resort to creative
"work arounds" to achieve a similar functional desy the power of federal fiat.

Second, we find three approaches to identificatibthe deemed consolidation
technique. We designate the first approach_an rédwe Deemed Consolidation
In an Operative Deemed Consolidation, the transaabcuments: (i) refer to use
of substantive consolidation and (ii) employ opemtlanguage in the
reorganization plans such as "the claims shatldesed to be filed against a single
entity" or "the assets shall be distributeslif the debtors where a single legal
entity" or "the assets of the debtaisall be pooled and liabilities paid from a
common fund" in order to effect the substantive sobidation. Though the
transaction documents may use operative languagehwhcludes the word
"deemed," in a simple Operative Deemed Consolidatize parties do not take the
additional step of expressly identifying the prosed as a separate type of
substantive consolidation that merits its own didtive label.

37 See, eg., Disclosure Statement with Respect to Second Aerdoint Plan of Reorganization of ICG
Commc'ns, Inc. and Its Affiliated Debtors and Debtm Possession at 30-3h,re ICG Commc'ns, Inc.,
Case No. 00-4238 (Bankr. Del., Apr. 3, 2002).

% e, eg., Second Amended Disclosure Statement for Dehtoist Consolidated Plan of Liquidation, as
Modified at 45,In re Genuity Inc., Case No. 02-43558 (Bankr. S.D.NO¢tt. 1, 2003).

39 e, e.g., First Amended Joint Plan of Reorganization of @mmwo, Inc. and its Affiliated Debtors and
Debtors in Possession, Comdisco, Inc., Case NA24@95 (Bankr. N.D. lll., Oct. 8, 2003); Debtors'
Disclosure Statement Pursuant to Section 1125e0B#mkruptcy Code at 38-39, DVI, Inc., Case No. 03-
12656 (Bankr. N.D. lll., Oct. 8, 2004).

40 see, e.g., Disclosure Statement Pursuant to Section 1125eoBtimkruptcy Code for the First Amended
Joint Plan of Reorganization of NationsRent, Intd #s Debtor Subsidiaries at 11, NationsRent,, INo.
01-11628 (Bankr. Del., Feb. 7, 20089 Preliminary Results, supra note 1, at 54.
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We designate the second approach an "Express De€oreblidatior' In an
Express Deemed Consolidation, the transaction dentsn(i) refer to substantive
consolidation, (ii) use operative language in therganization documents and (iii)
expressly identify the type of consolidation usedeéher "deemed" or "limited."
Use of the actual label "deemed consolidation't®cognates expressly to identify
a discrete substantive consolidation techniquepwtg. We noted 16 JUMBO
CASES in which courts approved use of substantwesalidation in which the
parties used an express label such as "deemed lidatisn” and 3 JUMBO
CASES in which the parties used the term "limitedsolidation” (1 case used both
the term "deemed" and the term "limited" to lalded technique). If a case used
either the label "deemed" or the label "limitedt fmth) we considered the case as
an example of an "Express Deemed Consolidatiomghteen out of 77 JUMBO
CASES (or 23.38 %) qualify as Express Deemed Catesns.

We label the third approach the "Stealth Consdtddt In a small number of
cases, we find reorganizations that constitute @elesubstantive consolidations
because they use operative consolidation languaga #ough the transaction
documents do not refer to the doctrine of substantionsolidatiof! In effect,
these cases reflect implicit rather than explicigtantive consolidatior{éIn some
cases, it appeared that the parties made a deébsttampt to downplay references
to substantive consolidation or to eliminate refiees to “substantive
consolidation" entirely because earlier drafts @brganization plans did refer to
"substantive consolidation." These references tostsuntive consolidation were
minimized or deleted in the final versions of tHans even though the approved
plans preserved the operative language to effectubstantive consolidation.

At the level of softer data, our extended readihgr@inal source materials in
the JUMBO CASES suggests to us that courts anddcdion participants have
struggled to document reorganization transactiayainst a backdrop of serious
underlying confusion over the current state of sts/e consolidation doctrirfé.
We do not mean to suggest that either courts asa@tion parties are confused.
Rather, we believe that courts and transactionggeaints have adopted different
document drafting techniques that allow them tocfiom against the backdrop of
underlying doctrinal confusion that (at least ingnoases) they well understand.
Rather, from a former transaction lawyer's perspect consider most, if not all, of
the instances of ambiguity and drafting "work amslhto be attributable to
conscious attempts by lawyers and courts to usiimdyatechniques to address
ambiguities inherent both in Bankrupcy Code statéetions and in substantive
consolidation case law with which both judges amddaction participants are well
versed. My strong belief is that judges and tratisa participants are consciously

‘S, eg., In re Adelphia Commc'ns Corp., 361 B.R. 337, 359 (S.B.X007);In re Mirant Corp., 334
B.R. 800 (Bankr. N.D. Tex. 2005)n re Unicapital Corp. Sec. Litig., 149 F.Supp.2d 135359-60 (S.D.
Fla. 2001).

2 This phenomenon has particular relevance in lighihe recent appeal in the Adelphia bankrup&eg
Adelphia, 361 B.R. 337.

“3This underlying confusion is explored@or porate Form, supra note 2.



26 ABI LAW REVIEW [Vol. 16: 1

papering over problems that exist in both statutd ease law. In effect, the
transaction participants are working with judgedixdoroken statutes and doctrine
because the show must go on.

C. Law in the Shadow of Bargaining™

Though academics often think of bargaining as ooaogiin the shadow of law,
development of some law evolves in the shadow ofidiaing. The signature
commercial law example of this phenomenon involtYes approach taken to
drafting the Uniform Commercial Code. Karl Llewgll and other drafters
examined contracting practices in order to formauthe default rules to be included
in the new commercial statutes. Commercial prastiofluenced the form of the
law rather than the law influencing commercial picEs in this process. | believe
that exposure of the substantive consolidation pimemon in the context of
negotiation of reorganization plans may lead toilaimdevelopments in the
evolution of case law. A recent case hints thigt development may be underway,
as the court's rhetoric does not focus on raritys# of substantive consolidation
but instead on the context of its (i3¢.expect future developments in substantive
consolidation case law doctrine to be influenceaégotiation practice®.

IX. RELATIONSHIP OF THISREPORT TOACADEMIC THEORIES ANDJUDICIAL
Wisbom

Uncertainty surrounds use of substantive consatidadoctrine in bankruptcy
proceedings. This report replaces some of thiemainty with data. Conventional
academic theory and judicial wisdom hold that, witiconsolidated groups, an

44| borrow this heading from a work in progress by colleague, Professor Ben Depoorter, kae in
the Shadow of Bargaining: Settlements as Precedent (2007) (describing influence of pre-trial settlertgeon
legal change), on file with author, in which PrafesDepoorter discusses the extent to which settiérof
litigation influences the structure of doctrine. ¥huse of substantive consolidation doctrine inotiated
plans is seen as occurring under the umbrellaettmpromise and settlement of claims, we migheekp
that these negotiation and settlement practicdsnflilence the course of future development oftdoe.

5 See In re James River Coal Co., 360 B.R. 139, 148 n.1 (RaBKD. Va. 2007) (“In large corporate
reorganizations, it is not unusual for bankruptoyrts to confirm plans of reorganization that dafl the
'substantive consolidation' of the different cogder entities comprising the corporate group." rgiti
Douglas G. BairdSubstantive Consolidation Today, 47 B.C.L. Rev. 5 (2005))).

5 Supporters of the asset partitioning theoriesasparate form find this development disturbingee
WILLIAM T. ALLEN, REINIER H. KRAAKMAN , & GUHAN SUBRAMANIAN, COMMENTARIES AND CASES ON
THE LAW OF BUSINESSORGANIZATION 168-69(2d ed. 2007) (citing to an early version Rifeliminary
Study in which the broad use of substantive consolidatias less frequent than reported in this studye T
development and spread of substantive consolidattoa reorganization technique remains influenged b
case law development€ompare David B. Stratton et alA Measured Response to Critics of Delaware
Venue: Part |, 26 AM. BANKR. INST. J. 26, 26, 67 (Apr. 2007) ("Recently, certain observergehasserted
that in the Third Circuit substantive consolidatioray not be used consensually to achieve a neggtiat
result in a chapter 11 caseWjith In re Winn-Dixie Stores, Inc., 356 B.R. 239, 252 n.1&ifRr. M.D. Fla.
2006) (distinguishin@wens-Corning and suggesting court would allow consolidation).
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important function (if not the primary function) séparate legal entities is their use
to match specific assets with specific liabilitiegys function is sometimes referred
to as "asset partitionind”'The data presented in this report suggest to atethie
asset partitioning function plays a dramaticallgueed role in explaining the
structure of consolidated groups. In a majoritytiod large public bankruptcies
examined, transaction participants use substantimesolidation to restructure
companies—this restructuring technique destroys amajching of assets with
liabilities by ignoring the separate legal entitieat exist within the consolidated
group. Though this fact does not prove that theetapartitioning function of
corporate form is unimportant, it does suggest #saet partitioning should play a
reduced role in any explanation about the interst@alicture of consolidated
groups’®

To my mind, the very high percentage use of sulbistrconsolidation is
unlikely to be adequately explained simply by aisiea in particular cases to save
transaction costs while ignoring deliberately cedatisset partitions that have been
properly maintained. Either the asset partitiooemkd inside many corporate
groups were not deliberately created to match elisassets with discrete liabilities
or they were created and then ignored. At thisipini the research program, my
view is based more on intuition than on proof. t@ialy some substantive
consolidations may be effected for cost savingaesieven with well maintained
asset partitions. The magnitude of the substantiwesolidation phenomenon
suggests to me that other factors must be at work.

| believe that judicial respect for the corporaient within consolidated groups
derives primarily from the perception that the gaheability of the corporate form
to create asset partitions plays an essential imokie success of capital raising
activities. Decisions that weaken a cornerstonsuaicessful capital markets are
unwelcome events. Within a consolidated grouppaate forms (and, more
broadly, other legal entity forms) do allow managtre potential to match specific

47 See Henry Hansmann & Reinier KraakmaFhe Essential Role of Organizational Law, 110 YALE L.J.
387, 391 (2000) (hypothesizing that "a characierist all legal entities . . . is the partitioniradf of a
separate set of assets in which creditors of tie ifiself have a prior security interest"). Assattjiioning
has two facets: providing a barrier between claohgorporate creditors and investors and preventing
liquidation of assets committed to a business bividual shareholders. Recently Professors Hansraadn
Kraakman further developed the theory of assetitfpaning and noted the importance of the "unsettled
doctrine of substantive consolidation as a possdust saving measure in reorganizatioSse Henry
Hansmann, Reinier Kraakman & Richard Squiray and the Rise of the Firm, 119 HiRv. L. REv. 1333,
1401-02 (2006).

8 One theory to explain the structure of consolidageoups suggests that legal entities may be wused t
create capital markets within a single fir®ee George G. TriantisPrganizations as Internal Capital
Markets: The Legal Boundaries of Firms, Collateral, and Trusts in Commercial and Charitable Enterprises,

117 Harv. L. Rev. 1102, 1138 (2004) (noting "[s]ecurity interestgidk internal capital markets within
firms" and "fall under the category of legal orgamiions"). In its pure form, an internal capital rket
would exist within a single legal entity. While tldata suggest that, in a majority of cases, cotetad
groups do not use legal entities to match asséksthird party creditors, the data do not speakatly to the
use of legal entities to create internal capitatkets as a management tool. Ignoring legal entfoessset
distributions to third party creditors is consigteith management having used legal entities fergbrpose
of internal allocation of resources. This is n@tractice that | personally observed in practice.
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creditors to specific asset pools. The alignmehtcreditors with assets via
corporate form may prove cost effective because #dchieved without resort to
traditional security devices, such as mortgagespadge agreements (which also
match creditors with assets but require additidreisaction costs to implement).
Substantive consolidation destroys a pre-arrangaghrbetween a creditor and an
asset because it ignores corporate forms used emtecithe match by treating
multiple legal entities as a single entity. Insthiiew of the world, if courts
routinely ignored these pairings, then the utitifya device vitally important to our
capital markets would be destroy&d. believe such reasoning underlies various
judicial admonishments that substantive consoliesihould be used rarely.

The data presented in this report suggest, howelat, within consolidated
groups separate legal entities are not used ptimarimatch assets with liabilities
because the majority of large public company bapicias use substantive
consolidation to accomplish reorganizations. Tfirgding undercuts judicial
statements that substantive consolidation shouldudml sparingly, calling into
guestion the rationale behind limited use. Thiglifig also casts doubt on the
centrality of various academic theories of corpararm that are based on asset
partitioning to understanding the structure of aidsited groups because, in light
of the data, these theories no longer appear ttaiexfhe allocation of assets to
liabilities in a majority of consolidated groupsdem the stress of insolventy/To
the extent asset partitioning is a factor in exptay the internal structure of
corporate groups, it appears that it is merelyafrmaany factors to be considered.

CONCLUSION

The most basic practical lesson from this reporthist creditors who rely
simply on legal entities to match assets with liibgs are deluding themselves.
The prevalence of substantive consolidation indapghblic bankruptcies reveals
that the simple asset partition created by a legé#ty is a particularly unreliable
method of matching assets with liabilities. Thisam is clear. The judicial rhetoric

9| suspect judicial concern centers on traditignalhderstood external capital markets, such akstoc
exchanges, and not the internal capital marketsidered by Professor Triantis. If judges were toeat
Professor Triantis's theory about the importandatefnal capital markets, at a surface level #taeptance
might provide an additional reason to use substantonsolidation sparingly. However, such reference
would be misplaced, in my view, because use of aate form to create internal capital markets is
primarily a management tool. As the bankruptcy pedting looks forward to new management and not
backwards, the destruction of any internal capitairkets created by legal entity form should notehav
adverse consequences for either the consolidategh @i the functioning of external capital markets.

0 To be clear, | focus on the utility of asset ganiing's explanatory power within consolidatedugps. |
believe that the asset partitioning theory hagyfaater appeal in explaining the role of firms uncentral
management and the relationship of these firmaduvidual investors. It is generally understoodt thweore
theoretical attention has been focused on firmiserathan on the internal structure of firnSse David A.
Skeel, Jr.Corporate Anatomy Lessons, 113 YALE L.J. 1519, 1522 (2004) (reviewingeRIER KRAAKMAN
ET. AL, THE ANATOMY OF CORPORATELAW: A COMPARATIVE AND FUNCTIONAL APPROACH(2004)).
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that substantive consolidation should be used ragigriprovides cold comfort in
light of its widespread use in large public bankcigs.

To be sure, a reliable asset partition may empldggal entity as part of a
matching strategy. However, to insure the intggsftthe asset partition under the
stress of insolvency (i.e. the only circumstanc tleally matters to a creditor), a
creditor must supplement the asset partition widditeonal steps, such as strict
covenant packages and security interests. Semadi@n transactions provide the
classic example of enhancement of the asset partiticated by a legal entity.
External regulatory regimes, such as those appéidaltbanks, insurance companies
and public utilities, similarly may provide anothigpe of supplement to the legal
entity form that helps preserve the integrity ofamset partition created by a legal
entity.

Beyond the practical conclusion, | want to make gtrenger theoretical point
that, in light of the evidence, asset partitioningn provide only a partial
explanation for the internal structure of consdkdl groups.  Certainly,
management of a consolidated group and its creditay use legal entities as part
of a strategy to match assets and liabilities. sTrhatching may well have taken
place in many of the single debtor cases studiatl ittvolved debtors that were
members of multi-entity consolidated groups. Hosrethe data suggests that, in
the majority of cases, the internal structure gfaleentities within a consolidated
group are not being used to partition assets. HRtum it would be wrong to
conclude, however, that management of consolidgredips and creditors are
indifferent to internal structure. The extensiv&e wf the "deemed" substantive
consolidation technique suggests that the manageof@onsolidated groups elect
to preserve internal group structure (while simdusly ignoring the asset
partitioning function available by use of multiplegal entities) for a variety of
reasons.

At one extreme, legal entities may be preservedplgino save the costs
associated with effecting business combinationseustate law. In many cases,
management interests and creditor interests willlgmed by pursuit of these cost
savings:® In other cases, preservation of internal constgidl@roup structure may
facilitate goals other than asset partitioning. réeh non-exhaustive examples
illustrate other possible goals furthered by useaodiegal entity: separate legal
entities are used (i) for tax planniffg(ii) to facilitate creation of security interests
for creditor groupd and (iii) to provide incentives for managementspenel of

1 The different economic circumstances in which csavings might be realized are discussed in
Corporate Form, supra note 2, at 239-40.

52 An example of legal entity use for tax planninghs intellectual property holding company desigted
avoid state taxes at issue in theens Corning casesSeeid. at 250 n.37.

%3 The use is broader than securitization transastién example would be the collection of intelledtu
property in a single legal entity, coupled with ladge of the equity interests in the legal entBuch a
techniqgue may be used to avoid the need to comiytly Kederal law governing perfection of security
interests in intellectual property. Different teafues used to create security interests are dieduss
William H. Widen,Lord of the Liens: Towards Greater Efficiency in Secured Syndicated Lending, 24 GARD.

L. Rev. 1577 (2004).
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separate internal business operations within adtiolaged group? The fact that the
deemed substantive consolidation technique recedxsnsive use in cases in
which a debtor emerges from bankruptcy (and nofplinm liquidation cases),
strengthens the conclusion that internal groupcsire matters (even if it does not
matter primarily for the asset partitioning functjo

This study is a first step in defining the spacéhimi which emerging theories
about the structure of consolidated groups mustaisfall—regardless of whether
those theories rely on simple transaction costnggyiinternal capital markets,
blended capital structures or otherwise. At a mimn, however, this study shows
that additional theories are needed to explainsthacture of consolidated groups
because the basic theory of asset partitioningniable to carry the theoretical
burden by itself in light of the facts.

54 An example would be granting warrants or optiansiinagement of a subsidiary company exercisable
upon a sale of the subsidiary. Additionally, intdreapital markets might be structured to provideep
incentives. Cf. Triantis, supra note 48, at 1108-09 (highlighting "incentive to imtain efficient
organizations in order to prevent takeovers" basetinternal capital markets explanation of orgaticnal
boundaries").
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ANNEX A

Selected Descriptive Statistics

> summary(DATASET)

SUBCON DURATION EMERGE BANKENTS TOTALSUB ASSETS

NO :137 Min. : 31.0 NO:140 Min. : 1. 00 Min. : 0.00 Min. : 149

YES:178 1stQu.: 209.5 YES:175 1stQu.: 3. 00 1stQu.: 7.00 1stQu.: 381
Median : 432.0 Median : 8. 00 Median: 20.00 Median: 701
Mean :508.6 Mean : 28. 73 Mean : 56.66 Mean : 2830
3rd Qu.: 685.0 3rd Qu.: 21. 00 3rd Qu.: 44.00 3rd Qu.. 1898
Max. :2229.0 Max. :2529. 00 Max. :2562.00 Max. :103914

> SUBCONCASES <- subset(DATASET, subset=SUBCON=="YE = S")

> summary(SUBCONCASES)
SUBCON DURATION EMERGE BANKENTS TOTALSUB ASSETS

NO: 0 Min. : 35.0 NO:90 Min. : 2.0 0 Min. : 0.00 Min. : 149.0

YES:178 1stQu.: 318.0 YES:88 1stQu.: 6.0 0 1stQu.: 8.00 1stQu.: 398.5
Median : 464.5 Median : 14.0 0 Median: 24.00 Median: 781.0
Mean :555.1 Mean : 42.8 9 Mean : 72.67 Mean : 3347.9
3rd Qu.: 699.0 3rd Qu.: 26.0 0 3rd Qu.: 58.00 3rd Qu.: 1888.5
Max. :2182.0 Max. :2529.0 0 Max. :2562.00 Max. :103914.0

> NOTSUBCONCASES <- subset(DATASET, subset=SUBCON=="NO")

> summary(NOTSUBCONCASES)

SUBCON DURATION EMERGE BANKENTS TOTALSUB ASSETS

NO :137 Min. : 31.0 NO:50 Min. : 1.00 Min. : 0.00 Min. : 199

YES: 0 1stQu.:141.0 YES:87 1stQu.: 1.00 1st Qu.: 6.00 1stQu.: 337
Median : 281.0 Median : 3.00 Median : 16.00 Median : 656
Mean :448.3 Mean :10.33 Mean :35.86 Mean :2158
3rd Qu.: 596.0 3rd Qu.: 10.00 3rd Qu.: 39.00 3rd Qu.: 1915
Max. :2229.0 Max. :157.00 Max. :448.00 Max. :48768

> SINGLEDEBTORCASES <- subset(NOTSUBCONCASES, subse t=BANKENTS==1)

> summary(SINGLEDEBTORCASES)

SUBCON DURATION EMERGE BANKENTS TOTALSUB ASSETS

NO:43 Min. : 38.0 NO:16 Min. :1 Min . 2 0.00 Min. : 199.0

YES: 0 1stQu.:148.5 YES:27 1stQu.:1 1st Qu.: 450 1stQu.: 302.5
Median : 285.0 Median :1 Med jian: 14.00 Median: 437.0
Mean :449.3 Mean :1 Mea n :3458 Mean :1646.9
3rd Qu.: 662.5 3rd Qu.:1 3rd Qu.: 37.50 3rd Qu.: 1195.0
Max. :1445.0 Max. :1 Max . :371.00 Max. :21988.0

> MULTIDEBTORCASES <- subset(NOTSUBCONCASES, subset =BANKENTS>1)

> summary(MULTIDEBTORCASES)

SUBCON DURATION EMERGE BANKENTS TOTALSUB ASSETS

NO :94 Min. : 31.0 NO:34 Min. : 2.00 Min. : 0.00 Min. : 220.0

YES: 0 1stQu.:141.0 YES:60 1stQu.: 3.00 1st Qu.: 7.00 1stQu.: 405.2
Median : 279.0 Median : 7.00 Median : 16.50 Median: 701.0
Mean :447.8 Mean :14.60 Mean :36.45 Mean :2391.1
3rd Qu.: 546.5 3rd Qu.: 12.75 3rd Qu.: 39.00 3rd Qu.: 2002.0

Max. :2229.0 Max. :157.00 Max. :448.00 Max. :48768.0
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> JUMBOCASES <- subset(DATASET, subset=ASSETS>999)

> summary(JUMBOCASES)

SUBCON DURATION EMERGE BANKENTS
NO :47 Min. : 49.0 NO:51 Min. : 1.00
YES:77 1stQu.:210.5 YES:73 1stQu.: 5.00
Median : 447.5 Median : 19.50
Mean :559.0 Mean :36.99
3rd Qu.: 737.8 3rd Qu.: 32.25
Max. :2229.0 Max. :437.00

> JUMBOSUBCONCASES <- subset(JUMBOCASES, subset=SUB

> summary(JUMBOSUBCONCASES)

SUBCON DURATION EMERGE BANKENTS
NO:0 Min. : 49.0 NO:37 Min. : 2.0

YES:77 1stQu.:317.0 YES:40 1stQu.:13.0

Median : 474.0 Median : 25.0
Mean :602.9 Mean :48.7
3rd Qu.: 767.0 3rd Qu.: 44.0
Max. :2182.0 Max. :437.0

> JUMBONOTSUBCONCASES <- subset(JUMBOCASES, subset=

> summary(JUMBONOTSUBCONCASES)

SUBCON DURATION EMERGE BANKENTS
NO :47 Min. : 65.0 NO:14 Min. : 1.00
YES: 0 1stQu.:141.0 YES:33 1stQu.: 2.00
Median : 245.0 Median : 5.00
Mean :487.1 Mean :17.81
3rd Qu.: 598.5 3rd Qu.: 13.00
Max. :2229.0 Max. :157.00
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TOTALSUB ASSETS
Min. 0.00 Min. : 1004
1st Qu.: 14.00 1stQu.: 1554
Median : 38.50 Median: 2486
Mean : 89.22 Mean : 6462
3rd Qu.: 86.25 3rd Qu.: 4791
Max. :1978.00 Max. :103914

CON=="YES")

TOTALSUB ASSETS
Min. 0.0 Min. : 1004
1st Qu.: 15.0 1stQu.: 1441
Median : 36.0 Median: 2155
Mean :103.9 Mean : 7117
3rd Qu.: 93.0 3rd Qu.: 4470
Max. :1978.0 Max. :103914

SUBCON=="NO")

TOTALSUB ASSETS
Min. : 0.00 Min. :1034
1st Qu.: 13.50 1st Qu.: 1818
Median : 40.00 Median : 3108

Mean :65.21 Mean :5390
3rd Qu.: 69.50 3rd Qu.: 5016
Max. :448.00 Max. :48768

> JUMBOSINGLEDEBTORCASES <- subset(JUMBONOTSUBCONGSES, subset=BANKENTS==1)

> summary(JUMBOSINGLEDEBTORCASES)

SUBCON DURATION EMERGE BANKENTS TO
NO:11 Min. :65.0 NO:2 Min. :1 Min.

YES: 0 1stQu.:107.0 YES:9 1stQu..1 1stQ

Median :120.0 Median :1 Media
Mean :323.6 Mean :1 Mean
3rd Qu.:584.0 3rd Qu.:1 3rd Q
Max. :990.0 Max. :1 Max.

TALSUB ASSETS
: 7.00 Min. :1512

u.: 21.50 1st Qu.: 2918

n:44.00 Median : 3202

:55.64 Mean :5239
u.: 60.50 3rd Qu.: 4164
:205.00 Max. :21988

> JUMBOMULTIDEBTORCASES <- subset(JUMBONOTSUBCONCASS, subset=BANKENTS>1)

> summary(JUMBOMULTIDEBTORCASES)

SUBCON DURATION EMERGE BANKENTS
NO:36 Min. : 68.0 NO:12 Min. : 2.00
YES: 0 1stQu.:160.8 YES:24 1stQu.: 4.00
Median : 300.5 Median : 9.00
Mean :537.0 Mean :22.94
3rd Qu.: 623.0 3rd Qu.: 26.25
Max. :2229.0 Max. :157.00

TOTALSUB ASSETS
Min. : 0.00 Min. :1034
1st Qu.: 11.75 1st Qu.: 1643
Median : 39.00 Median : 2822

Mean :68.14 Mean :5436
3rd Qu.: 70.00 3rd Qu.: 5456
Max. :448.00 Max. :48768
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ANNEX B

Selected Regression Summaries

> GLM.1 <- gim(SUBCON ~ BANKENTS + EMERGE + DURA TION + TOTALSUB + ASSETS ,
family=binomial(logit), data=DATASET)

> summary(GLM.1)

Call:
glm(formula = SUBCON ~ BANKENTS + EMERGE + DURATION  + TOTALSUB +
ASSETS, family = binomial(logit), data = DATASE T)

Deviance Residuals:
Min 1Q Median 3Q Max
-3.2255 -1.0563 0.6187 1.0359 1.4356

Coefficients:

Estimate Std. Error z value Pr(>|z| )
(Intercept) 2.905e-02 2.657e-01 0.109 0.91294 0
BANKENTS 3.282e-02 8.970e-03 3.659 0.00025 i
EMERGE[T.YES] -6.318e-01 2.487e-01 -2.541 0.01105 8*
DURATION 3.347e-04 3.219e-04 1.040 0.29842 1
TOTALSUB  -1.984e-03 1.590e-03 -1.248 0.21219 1
ASSETS -2.420e-06 2.298e-05 -0.105 0.91611 0
Signif. codes: 0 "*** 0.001 "**' 0.01 *' 0.05 . '01''1
(Dispersion parameter for binomial family taken to be 1)

Null deviance: 431.33 on 314 degrees of freed om
Residual deviance: 394.34 on 309 degrees of freed om
AIC: 406.34

Number of Fisher Scoring iterations: 7

> GLM.2 <- gIm(SUBCON ~ BANKENTS + EMERGE, family=b inomial(logit), data=DATASET)
> summary(GLM.2)

Call:
glm(formula = SUBCON ~ BANKENTS + EMERGE, family = binomial(logit),
data = DATASET)

Deviance Residuals:
Min 1Q Median 3Q Max
-2.8452 -1.0726 0.6123 1.0539 1.3686

Coefficients:
Estimate Std. Error z value Pr(>|z|)
(Intercept) 0.211272 0.199624 1.058 0.28990

BANKENTS 0.028831 0.007994 3.607 0.00031 ok
EMERGE[T.YES] -0.707956 0.241476 -2.932 0.00337 **
Signif. codes: 0 "***' 0.001 "**' 0.01 *" 0.05 . ‘011
(Dispersion parameter for binomial family taken to be 1)

Null deviance: 431.33 on 314 degrees of freed om
Residual deviance: 396.87 on 312 degrees of freed om
AIC: 402.87

Number of Fisher Scoring iterations: 7
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> GLM.3 <- gIm(SUBCON ~ BANKENTS
family=binomial(logit), data=JUMBOCASES)

+ EMERGE

> summary(GLM.3)

Call:
glm(formula = SUBCON ~ BANKENTS + EMERGE + DURATION
ASSETS, family = binomial(logit), data = JUMBOC

Deviance Residuals:
Min 1Q Median 3Q Max
-2.7766 -1.0146 0.6568 0.9624 1.4046

Coefficients:

Estimate Std. Error z value Pr(>|z|
(Intercept) 3.423e-01 4.069e-01 0.841 0.400
BANKENTS 2.240e-02 8.995e-03 2.490 0.012
EMERGE[T.YES] -1.001e+00 4.166e-01 -2.402 0.016

DURATION 4.606e-04 4.480e-04 1.028 0.303
TOTALSUB  -1.169e-03 1.652e-03 -0.708 0.479
ASSETS -6.832e-07 2.366e-05 -0.029 0.977

Signif. codes: 0 "***' 0.001 "**' 0.01 *" 0.05 .
(Dispersion parameter for binomial family taken to

Null deviance: 164.57 on 123 degrees of freed
Residual deviance: 145.92 on 118 degrees of freed
AIC: 157.92

Number of Fisher Scoring iterations: 6

> GLM.4 <- gIm(SUBCON ~ BANKENTS + EMERGE, family=b
> summary(GLM.4)

Call:
glm(formula = SUBCON ~ BANKENTS + EMERGE, family =
data = JUMBOCASES)

Deviance Residuals:
Min 1Q Median 3Q Max
-2.3274 -1.0370 0.6665 0.9350 1.3203

Coefficients:

Estimate Std. Error z value Pr(>|z|)
(Intercept) 0.561990 0.343152 1.638 0.10148
BANKENTS 0.019535 0.007524 2.596 0.00942
EMERGE[T.YES] -0.989574 0.410186 -2.412 0.01584

Signif. codes: 0 "***' 0.001 "**' 0.01 *" 0.05 .

(Dispersion parameter for binomial family taken to
Null deviance: 164.57 on 123 degrees of freed

Residual deviance: 147.50 on 121 degrees of freed

AIC: 153.50

Number of Fisher Scoring iterations: 5

ABI LAW REVIEW

[Vol. 16:

+ DURA TION + TOTALSUB + ASSETS ,

+ TOTALSUB +
ASES)

* %

OO OWwWmN—

‘011
be 1)

om
om

inomial(logit), data=JUMBOCASES)

binomial(logit),

*k

‘011
be 1)

om
om



2008] SUBSTANTIVE CONSOLIDATION IN LARGE BANKRUPTCIES 35

ANNEX C
Methodological Remarks

This study does not attempt to measure the extentwhich substantive

consolidation is usedithin a single reorganization. In many cases, subsgnti
consolidation is used to administer only a sub$dhe entities in a consolidated
group. Some cases use substantive consolidatiorete multiple pools within a
consolidated group. The important point is tha o$ substantive consolidation
appears rarely to be an all or nothing propositidfor this study, the important
guestion was simply “How often do large public c@migs ignore corporate form
in some fashion when crafting a reorganization @edéng?”

The main data quality control problem for this paijwas the count of subsidiaries
in consolidated groups. The SEC requires reponingjgnificant subsidiaries. In
my experience, some companies report all theiridisivees to avoid making a
materiality determination. Other companies reportly a fraction of the
subsidiaries in the consolidated group. The insbeist standards for reporting
result in some companies reporting fewer compatoeshe SEC than file for
bankruptcy. The converse is certainly true becamae companies file only a
portion of their subsidiaries into bankruptcy. Tpr®blem is further compounded
by the quality of reporting to the SEC itself. IRnénary data collected as a by-
product of this study suggest that over 13% of fitiegs SEC filings related to
subsidiaries are defective in some way. Further quality of the data in properly
made filings is uneven. Collecting accurate subsjddata is difficult and, even
when collected, may be flawed in some manner. rEutesearch may attempt to
improve subsidiary count data by examining compemytracts (such as guarantee
agreements).

| consider the main data contribution for this stud be the descriptive statistics
and not the simple models used in the regressialysas. | am very far away from
having anything like a model that would predict staintive consolidation use. In
the DATASET, the best model predicts approxima&lo of the cases from a
baseline of approximately 56% of the cases beiagstied as SUBCON cases;. To
the extent one believes that pseudo R squarediestsany light on the explanatory
power of the model, they are low: e.g. Cox & Snell94; Nagelkerke—.139.
The correlations produced by the regressions betvdBCON and the other
variables simply support the impressions createthéylescriptive data.

%5 As the pseudo R square tests do not measure maibally the same quantity as the R
square in an ordinary least squares regressiommugrstanding of the literature is that
these measures are given little weight as a mea$ymedictive power in logit regressions.
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The descriptive statistics and the regressions ywesduced on a T43 Thinkpad
computer running Debian Linux (Etch) using R 2.&&,0pen source program for
statistical analysis.



