FEDERALISM AND BANKRUPTCY: DECIPHERING KATZ
INTRODUCTION

A symposium on bankruptcy and state sovereign inityuwas held on
February 9, 2007 at St. John's University SchoolLaf. Scholarly symposium
papers included in this issue of tAmerican Bankruptcy Institute Law Reviewre
prepared by five participants who are experts ends arising from the intersection
of constitutional and bankruptcy law with state es@ign immunity from suits in
federal courts. Three of the participating authearso explore in their articles the
theory and history of the jurisprudence of sovereigmunity and the Eleventh
Amendment, are outstanding academics who havequsglyi written extensively on
this subject—Professor Ralph Brubaker of the Urmsigrof Illinois College of
Law; Professor Martin H. Redish of Northwestern \émsity School of Law; and
Professor Thomas E. Plank of the University of Temsee College of Law. The
other participating authors are Hon. Randolph Jnéta Bankruptcy Judge of the
District of Arizona, a frequent author of judici@pinions and law review
commentary on the topic; and Susan M. Freeman, Bggartner of Lewis & Roca
LLP in Phoenix, Arizona, and frequent lecturer amathor on bankruptcy law
topics.

This symposium was inspired by the Supreme Coddtssion last year in
Central Virginia Community College v. Kafzereinafter Katz').* In a five to four
decision, the Court held that a State did not lsxereign immunity from a lawsuit
brought by a bankruptcy trustee in a bankruptcyrtclmuvoid a preferential transfer
and recover a money judgment for the amount otrdwesfer. Katz was a surprise
because scarcely ten years beforeSéminole Tribg a non-bankruptcy case, the
Court broadly ruled that Congress did not have plogver to abrogate state
sovereign immunity by a statute enacted pursuaitstpowers under Article | of
the Constitution, and even stateddicta that its ruling upholding state sovereign
immunity applied to suits to enforce bankruptcyiségion. KatZs new direction
was premised on the notion that by virtue of thensEieution itself, the States
surrendered immunity from suit for a money judgmemtrecover a preferential
transfer. KatZs theory was that such a judgment, as a historicatter, was
ancillary to thein rem jurisdiction of bankruptcy. And, the States' Eeth
Amendment immunity from federal court suits did bar such a suit because that
amendment did not restore any immunity of the Stabet was surrendered by
virtue of the Constitution itseff.

A number of significant questions are not squai@hgwered byKatz The
principal issues are whether the courts will extdred"ancillary jurisdiction” theory
S0 as to permit suits in bankruptcy courts to reca money judgment against a
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State based on any provision of the Bankruptcy Cadetherwise to enforce a
provision of that Code. There is a further issuetierKatzZs theory will preclude
the assertion of sovereign immunity by a State aakruptcy court suit to recover
on a non-bankruptcy claim in which the court's sabjmatter jurisdiction is
predicated on its "related to" bankruptcy jurisigiot*

Some of the articles by the participating authatplae the impact of the
Constitution on state sovereign immunity with redpto bankruptcy and the
Supreme Court's jurisprudence on the subject frisntanstitutional origin to the
present. Other symposium articles address thecipeh issues not squarely
answered byatz and look to its future—will the Supreme Court, dwmposition
of which has changed sin¢éatz was decided, limit or overrule it, and, until the
Court speaks again, how will the lower courts apiily

The participating authors bring a wealth of exparee and knowledge to the
subject. Judge Haines wrote the first opinion mgjdhat the States do not have
immunity from suits in bankruptcy courts on bankaypclaims? Previous writings
by Judge Haines and by Professor Plank were rajet by the Supreme Court in
Katz Ms. Freeman co-authored with Professor Richareb Lof St. John's
University, a professorsamicus brief filed in Katz in support of Respondent's
position that, as subsequently held by the Cob#,States do not have immunity
from a bankruptcy court suit to recover a moneygjudnt for an avoided
preference. This symposium issue also includegriicie by Professor Lieb on the
paramount position of federal power over stateghts as expressed in the
watershed constitutional law decisions of ChieftidasJohn Marshall during the
"golden age" of the Supreme Court (1803-1827).
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