A GUIDE TO INTERPRETATION OF THE 2005 BANKRUPTCY LAW
JEAN BRAUCHER’
INTRODUCTION

In 2005, Congress enacted extensive revisions ef Bankruptcy Code in
legislation named the "Bankruptcy Abuse Preventoml Consumer Protection
Act" ("the 2005 law"): The title is a statement of two worthy purposdsusa
prevention and consumer protection. Legislatiwtdny supports finding these two
purposes to be primary, along with a third purpofsrress to creditors and
debtors’ The legislation itself, however, is a defectivalgsigned and poorly
drafted mes3.lt creates hundreds of difficult new issues thratreow working their
way up to and through the appellate system. Furthee, the 2005 law has at least
temporarily reduced access to bankruptcy becausecodased costs due to new
uncertainty, paperwork and hoop-jumpth@ven with the higher price tag, the
numbers of personal bankruptcy filings have beeadgglly climbing, after an
initial decline that largely reflected a pre-efigetdate spike in chapter 7 filings.
Litigation is boomind.

Y Roger C. Henderson Professor of Law, University ag@ra James E. Rogers College of Law. Thanks
to Mary Jo Wiggins and participants in faculty wortsh at St. John's University School of Law, Thomas
Jefferson School of Law, and the University of Arizaiemes E. Rogers College of Law for helpful
comments.

! Bankruptcy Abuse Prevention and Consumer Protedtitinof 2005, Pub. L. No. 109-8, 119 Stat. 23
(codified at 11 U.S.C. § 101 et seq. (2006)).

2 H.R.ReP. No. 109-31, pt. 1, at 2—3, 10-18 (2005) (concerningalmevention and consumer protection
purposes and objective to "ensure that the syssefaii for both debtors and creditors$geMegan A.
Taylor, Gag Me With a Rule of Ethics: BAPCPA's Gag RulethrdDebtor Attorney's Right to Free Speech
24 BVORY BANKR. DEV. J. 227, 261 (2008) ("The stated purpose of the BRRQ@vas to protect the
integrity and fairness of the bankruptcy system.").

% SeeHon. Thomas F. Waldron & Neil M. BermaRrincipled Principles of Statutory Interpretation: A
Judicial Perspective After Two Years of BAPCBA Av. BANKR. L.J. 195, 197 (2007) (referring to the
"many poorly drafted provisions" of 2005 law ancthe fact that it is "under-statement" to call the l&a
mess"); Henry J. SommeTrying to Make Sense Out of Nonsense: Representimguthers Under the
"Bankruptcy Abuse Prevention and Consumer Protachict of 2005 79 AM. BANKR. L.J. 191, 191 (2005)
(discussing the numerous challenges 2005 law preseattorneys who represent consumer debtors).

4 SeeAlexander Gordon, IVChanging Philosophy of Bankruptc40 Mp. B. J. 12,14 (May/June 2007)
(discussing reduction in filings since 2005 law cam® effect as caused by increased costs, including
increased filing fees, credit counseling fees, eticdees, and attorneys' feesge also infranotes 24, 103-
—06 and 192-94 and accompanying text (concerning theseased costs).

5 Charles J. TabtGonsumer Filings: Trends and Indicators, Part26 Avi. BANKR. INST. J. 1, 1 (Nov.
2006) (noting spike in filings before general effectilsge of new law and decline thereafter, with botkesp
and decline being primarily in chapter 7 filings). Ristorical and recent statistics on filings, see Aoaanri
Bankruptcy Institute, Quarterly u.s. Bankruptcy Statistics, available at
http://www.abiworld.org/am/template.cfm?section=Bauktcy_Statistics1 (last visited Oct. 16, 2008) (in
chart of "Annual Business and Non-business FilingsYbgar (1980-2007)," showing 2,039,214 cases in
2005, the year of the spike just before the effeadat of the new law in October 2005, and 597,96Bscas
in 2006 and 822,590 cases in 200658¢ alsSCADMINISTRATIVE OFFICE OF THEUNITED STATES COURTS
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As courts up and down the hierarchy wrestled withriew issues, the Supreme
Court in 2007 decide®arrama v. Citizens Bank of Massachusétsending a
strong message to lower courts to keep purposebaokruptcy law in the
foreground as they interpret itMarrama, an individual case, was decided under
pre-2005 law but there is no reason to think its methodologyfeeus on broad
purposes and efficiency in achieving resultsepends on the particular version of
the Bankruptcy Code in effect. The Court's emphasipurposes and policy as the
primary basis of interpretation, and its de-emphasistatutory language, could not
haV(laO come at a more dramatically significant timethe history of bankruptcy
law.

Now more than ever, statutory interpretation isticgiin the day-to-day lives of
bankruptcy practitioners and judges. Unfortunateiany are laboring under the
misperception that the Supreme Court has issuedr dlestructions to treat
interpretation of the Bankruptcy Code as a seachtlie plain meaning of its
language. The first aim of this article is to ewmtrthis misconception, which has
led to the embarrassingly common phenomenon ofrbatty judges discovering
multiple, conflicting plain meanings for the samenduage, when meaning is
obviously debatabl€. The Court varies its interpretive approach frorsecto case,
but it consistently relies on purposes and policsl sometimes treats these

2007 REPORT OF STATISTICS REQUIRED BY THE BANKRUPTCY ABUSE PREVENTION AND CONSUMER
PROTECTION ACT OF 2005 (2005), http://www.uscourts.gov/bnkrpctystats/stetsshtm#calendar
[hereinafter, AO, 200REPORT OFSTATISTICS] (reporting 822,590 non-business cases were filedléandar
year 2007, 61 percent in chapter 7 and 39 percengiotehl13).

® See infraPart Il (concerning some of the major issues).

" Marrama v. Citizens Bank of Mas§49 U.S. 365127 S. Ct. 1105 (2007).

81d., 127 S. Ct. at 1108 (noting case was filed in 2003

® Seeinfra Part I;see alsdRosson v. Fitzgeraldr{ re Rosson), No. 06-35724, slip op., at 13557 (9th Cir.
2008) (describing specific instance of bankruptcyrts broad power, supported blarramas holding, "to
take any action necessary to prevent bad-faith conduabuse of the bankruptcy processlh; re
McKenzie-Gilyard, 388 B.R. 474, 480 (Bankr. E.D.N.2007) ("One of the fundamental principles of
bankruptcy law is that a bankruptcy discharge enabldsbtor to receive a 'fresh start.™ (citMgrrama,
127 S. Ctat 1107)).

For more recent evidence that the Supreme Courtngguaway from strict textual analysis, Sela.
Dep't. of Revenue v. Piccadilly Cafeterias, In@855. Ct. 2326, 2333, 2338 (2008) (declining to dedad
chapter 11 case whether relevant section of Bantyu@bde is ambiguous and treating as "decisive"
substantive canon of interpretation favoring federgliswialdron & Bermansupra note 3, at 204—06
(noting that "the differences between textualism parposivism begin to fade" and tHdarrama departs
from a focus on purpose.).

" See,e.g, Pearson v. Stewartn(re Pearson), 390 B.R. 706, 712-13, nn.3-4 (B.A.Ph 0t. 2008)
(Thomas, J., concurring) (noting split among courtscasvhether debtor may claim vehicle ownership
deduction in absence of any loan or lease paynamsproviding string citations to cases on both safes
issue, which rely on dueling “plain meaning” argumsg¢rsee also In ré&foung, 392 B.R. 6, 16 (Bankr. D.
Mass. 2008) (mentioning split in courts between théesow[ing] the Debtor an ownership expense
deduction on a vehicle owned outright and those dichtnot"). See generallyValdron & Bermansupra
note 3, at 211, 213 (arguing "plain meaning" analysin lead to "contrary results" and courts should go
beyond "the fiction of finding plain meaning" besauotherwise they are "likely to err and to bring on
unintended consequences").
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considerations, rather than statutory languagpriasary? The method of statutory
interpretation called for by the Court's actiontoi€xamine language, purposes and
policies and attempt to reconcile all three, makiegse of the law to the extent
possible (sometimes a very tall order with the 2209.

Of course interpretation of the Bankruptcy Coddschdr parsing its language
and examining structural cues, but these steps oftidin not lead to definitive
answers. Issues under the 2005 law frequentiynarreamong Karl Llewellyn's six
out of ten times where application of statutesattid is easy’ The issues under this
law tend to fall more in the difficult category, thvimultiple plausible possibilities
for interpretation? Investigating the purposes of the law can helpvesalome
conundrums. However, in many cases the purposésec?005 law are stated at
high levels of abstraction and as a balance betvgeats, with the result that
purpose-based analysis will not produce confideafmsut "right" answers. Thus,
policy implications need to be explored, too. Bampkcy practitioners and judges
should be telling the appellate courts, including Supreme Court, what is at stake
as a practical matter in interpretive questionst least bankruptcy litigation will
then be about something real, rather than a séarghantom plain meaning.

This article does not seek to resolve the debates methods of statutory
interpretation, ranging from a plain meaning ortaekst approach to "new"
textualism or purposivisrif. Suffice it to say that even an unreconstructetlidist
frequently will be defeated by the 2005 law, whicin-eontrast to the 1978 law—

12 Seediscussioninfra Part | (focusing orMarrama case and discussing its reliance on purposes and
policies); Waldron & Bermarsupranote 3, at 213 (explaining appropriateness of clamsig text as well as
context, including legislative history, prior law apcactice, and policy considerationsge alsaSydney
Foster,Should Courts Give Stare Decisis Effect to Stajutoterpretation Methodology®@6 Geo. L.J.
1863, 1875 (2008) (noting that Supreme Court's ast&iow that it does not give stare decisis effect t
methods of statutory interpretation)

13 SeeKarl N. Llewellyn, Remarks on the Theory of Appellate Decision andRiles or Cannons About
How Statutes Are To Be ConstruédVAND. L. Rev. 395, 397 (1950) (discussing importance of judges'
"situation sense" and stating, "[ijn some six appe@alases out of ten the court feels this senseeadythat
lining up the authorities comes close to being aoraatic job").

1 See id.at 399, 401-06 (calling it "foolish pretense" thhere is "only one single correct answer
possible" in difficult cases and setting forth 28ssgft dueling canons of statutory construction); Thedha
Miles & Cass R. Sunsteihe New Legal Realisn?5 U. Gi1. L. Rev. 831, 832 (2008) (stating Llewellyn
"believed that, much of the time, existing law didt compel particular outcomes, in the sense that th
available sources would not require a rational amdninded judge to reach only one result").

15 Seellewellyn, supranote 13, at 396 (discussing necessity of judgesctef) among available correct
answers).

16 Seewilliam N. Eskridge Jr.The New Textualisn87 UCLAL. REv. 621, 690-91 (1990) (applauding
attention to text as important step, while also deiieg anti—formalist social construction as essesfce
statutory interpretationPaniel A. FarberDo Theories of Statutory Interpretation Matter?: AsgaStudy
94 Nw. U. L. Rev. 1409, 1410-14 (2000) (describing textualism or fdisma as opposed to dynamic
interpretation or pragmatism and finding little cortimt between statutory interpretation method and
outcomes in study of decisions of two judges onr€ofiAppeals for ¥ Circuit: Richard Posner and Frank
Easterbrook); Waldron & Bermarsupra note 3, at 203 ("The Supreme Court's decisions g
bankruptcy issues have often been the battlegrounthéocompeting jurisprudential theories denominated
purposivism and textualism.").
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did not undergo expert vettingWith a law this messy, a search for plain meaning
will rarely be a sufficient judicial tool (leavingside the theoretical question
whether it ever is)® Not only is the language often sloppy, convoluied obscure
and the structure manglétbut a more fundamental problem is that Congreteslac
on misinformation about underlying facts. It admptapproaches with effects
different from announced objectivés.The law seems to be causing many
unintended consequences, while in other ways ithash less effect than Congress
apparently expected because of congressional masstathding about who files for
bankruptcy?*

In particular, this article rejects the notion thajood strategy for dealing with
the 2005 law, with all its drafting problems and péncally unsupported
assumptioné’ is to latch onto "plain meaning," catching Congres its drafting

1" seeKenneth N. Kleel egislative History of the New Bankruptcy L&# Av. BANKR. L.J. 275, 277-94
(1980) (discussing expert process used to produce 12978 Justin ScheclBankruptcy Rewrite Predicted
to Bring a Flood of Appeals THE RECORDER Feb. 8, 2006, available at
http://www.law.com/jsp/article.jsp?id=11393067104quoting Klee saying Republican congressional staff
largely spurned efforts of National Bankruptcy Confeeerto deal with drafting mistakes, even
typographical and grammatical errors); Waldron & Berpsupra note 3, at 217 (stating 2005 law's
legislative history, "unlike the Bankruptcy Code @378, . . . [has] no floor statements from the floor
managers that might be considered akin to a corferenmmittee report or even consistent Senate and
House committee reports to consult" and also ndtiagthere is only a House committee report).

8 See In reDonald, 343 B.R. 524, 529 (Bankr. E.D.N.C. 2006) {stat2005 law's changes are
"confusing, overlapping, and sometimes self-conttadjt and "introduce new and undefined terms that
resemble, but are different from, established tetmas &re well understood"); Stanley FiSthere Is No
Textualist Position42 S\ DIEGOL. Rev. 629, 635, 649-50 (2005) (arguing human communicaioays
depends on context).

9 A favorite conundrum under the 2005 law is the "haggaragraph” of section 1325(a), which entails a
failure to provide ordinary structur&eeBankruptcy Abuse Prevention and Consumer Proteciicinof
2005, supranote 1;In re Cross, 376 B.R. 641, 644 (Bankr. S.D. Ohio 2007h¢'Tanguage added to §
1325(a), following § 1325(a)(9), has been referred tthashanging paragraph because it follows numbered
subsections, but has no numerical designationsofwtn."); In re Payne, 347 B.R. 278, 280 (Bankr. S.D.
Ohio 2006) ("Given its awkward placement and lackamy identifying number or letter, the sentence has
been termed by many as a 'hanging paragraph.™).

20 see infranotes 89-107 and accompanying text; Lindsay E.nDdtote, The Best and Worst of the
Bankruptcy Abuse Prevention and Consumer Protedicinof 2005: Its Effect on Bankruptcy Courts, the
Reorganizing Business, and the American PedgBeRUTGERSL.J. 573, 576-77 (2007) (observing 2005
law has not achieved its lofty goals and its shwrtings may have serious implications for the public).

2L See infranotes 94-102 and accompanying tesde alsaJean Braucherd Fresh Start for Personal
Bankruptcy Reform: The Need for Simplification an@ingle Portal 55 Am. U. L. Rev. 1295, 1305-06
(2006) [hereinafter Brauched, Fresh Stait(noting that 2005 law did not achieve its goalséhese it made
bankruptcy "difficult for all while permitting relatile well-off persons who plan ahead to shelter both
income and assets from their creditors"); A. Mechelek&son,Consumer Over-Indebtedness: A U.S.
Perspective43 TeX. INT'L L.J. 135, 147 (2008) (discussing "unintended conserpss of 2005 law, such as
decreased bankruptcy filings and additional admiaiiste burdens and costs on consumers).

2 3See In reTrejos, 352 B.R. 249, 261 (Bankr. D. Nev. 2006) i¢'ltindisputed that the hanging paragraph
is poorly drafted.")in re Donald, 343 B.R. 524, 529 (Bankr. E.D.N.C. 2006) (g that 2005 law is
poorly drafted and "sometimes self-contradictory"XTNl BANKR. REVIEW COMM'N (U.S.), BANKRUPTCY:

THE NEXT TWENTY YEARS: NATIONAL BANKRUPTCY REVIEW COMMISSION FINAL REPORT 84-85, 89-91
(1997) [hereinafter NBRC Report] (finding growth in slyppf consumer credit, not increased abuse of
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errors and using them to try to help hapless debt&ather, the better course is to
focus on the announced purposes of the 2005 lawtte@ssumptions about the
problems to be addressed reflected in its provisiand to address only those
problems, even though they are small. This apprositl help to sustain the
viability of bankruptcy relief and dull the negagiimpact on its affordability.

Thus, my second aim is more ambitious: to expldiy \wmterpretation of the
2005 law in light of purposes and policies is sosfrating but still the right
approach for practitioners and judges to take. gt&ss set out to solve problems
that were either minor or in tension with each othdn general, a mismatch
between stated or apparent goals of law and admahct is a common
phenomenon, one that has given rise to the "lasction” school of thougHt but
the 2005 bankruptcy law is an exquisite examplevwfunhinged from reality.

The effect of the new law is primarily to raise tipeice of access to
bankruptcy?* thus deterring and delaying filing, perhaps pattidy among the
poorest debtors, not a purpose of the legislatifime unfortunate result is that more
of the overindebted remain in the "sweat box ofstwner credit" for longer, even
when they lack the means to work their way outedftdvithout bankruptcy, leaving
creditors able to collect in part in the meantfh&or those debtors who make it
into bankruptcy despite the higher price, the syste left to cope with a lot of
complexity that signifies fairly little. Congresslopted "consumer protection" and
"abuse prevention" provisions that have little ictpbecause reality was different
from the assumptions behind the legislafibrit is not the job of the courts,
however, to amend the law to make it have broadpact.

bankruptcy process, accounted for growing use of hguéy and rejecting need for "means testing" because
of lack of evidence that many debtors in bankruptmyld afford to repay their debts).

Z SeeStewart MacaulayThe New Versus the Old Legal Realism: "Things Alfifat They Used to Be,"
2005 Ws. L. Rev. 365, 392-95 (2005) (discussing empiricism andl lesgism).

2 SeeU.S. GOV'T ACCOUNTABILITY OFFICE, GAO-08-697, DLLAR COSTS ASSOCIATED WITH THE
BANKRUPTCY ABUSE PREVENTION AND CONSUMER PROTECTION ACT OF 2005 21-27, 29-30 (2008)
[hereinafter GAO, DLLAR COSTSREPORT (reporting increase in attorneys fees and filing YeBenald J.
Mann, Bankruptcy Reform and the "Sweat Box" of Creditddaebt 2007 U.ILL. L. Rev. 375, 377 (2007)
(noting increase in costs of filings due to admmaiste hurdles related to credit counseling, debefeli
agencies and attorney certifications).

% Sedd. at 384 (describing new law's principal impact akying bankruptcy filings by overindebted and
allowing creditors to make larger partial collectiorss rasult);see alsoOren Bar-Gill, The Behavioral
Economics of Consumer Contrac®2 MNN. L. REv. 749, 785-86 (2008) ("This does not mean, however,
that the issuer did not collect substantial amoohtsioney before the consumer stopped paying. Acegrdi
to the sweat box model issuers extract most of teegnues at the pre-default stage.").

% SeeBraucher A Fresh Startsupranote 21, at 1305-06 (noting perverse effects of lagwnin making
bankruptcy more expensive for all, even those whalkealy not abusers, while leaving many loophdtes
upper income debtors); Deanne Loonin & Elizabeth Rent@ihe Life and Debt Cycle: The Growing Debt
Burdens of Older Consumers and Related Policy Remndations44 HARV. J.ON LEGIS. 167, 186 (2007)
("Congress passed comprehensive bankruptcy reforraldégn in 2005. However, the changes to the
bankruptcy laws actually make the system less aitdessd less helpful for many consumers."); Katherine
Porter & Deborah Thornelhe Failure of Bankruptcy's Fresh Sta@2 GORNELL L. REv. 67, 80 (2006)
(observing 2005 law was produced in "a theoretiaalnam rather than informed by empirical reality").
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Another problem is congressional failure to addresglicitly the interaction
between chapter 7 and chapter 13, particularlyhas ibteraction arises both in
"means testing" and debtors' efforts to retainatetbl. Debtors, at least those with
good lawyers, will gravitate to the option that nsetheir goals, and this could lead
to counterintuitive results under the 2005 law ssléhe courts use remaining
discretion wisely. The provisions on collateral fthe two chapters pursue
conflicting goals of warning debtors against impajrthe fresh start while pushing
them to pay more for collateral than it is worthThe bankruptcy courts are
uniquely positioned to consider interactions betwtee chapters and conflicts in
congressional goals, ones that produce rampantgaitpi and attempt to resolve
them in sensible ways.

In sum, Congress designed a law that in many ofefisures addresses very
small problems or deals with issues in contradicteays. Rather than rewrite the
law to expand its reach, the courts should apptyléhv to solve the rather small
problems Congress identified as its targets (thipgkhese problems were bigger)
and address the law's inconsistencies as bestémeyThe overall effect of such an
approach would be to leave the bankruptcy systeenadipg, even if burdened by
largely peripheral new intricacies. New requiretaepaperwork and complexity
have increased the cost of bankrugttiut that was not an announced purpose of
the new law. Congress gave no message that ifsopeirwas a twisted or
malevolent desire to reduce access to bankrupt®f fer the worst off. Courts
appropriately should minimize this unintended copsace.

Costlier access is the biggest problem with the bamkruptcy law’ and one
the courts can ameliorate if not solve. Where paperwork or other burdens do
not serve a consumer protection or abuse preveptiguose, there is often enough
leeway in the statute to allow interpretive apprascto minimize effects that were
unintended, assuming—as the courts should—congredsgood faith in seeking
to protect consumer debtors and address abusebiat make access more difficult
for nonabusers.

After discussing in detail the interpretive methlody of Marramain Part |,
this article proceeds to discuss its implicatiomsthe bulge of bankruptcy litigation

27 See infranotes 290-96 and accompanying text (discussininiegaversus surrendering collateral in
chapter 7 and chapter 13 bankruptcigsdmpare11 U.S.C. § 524(k)(3)(J)(i) (2006) (concerning new
warning about reaffirmation in chapter Ayjth 11 U.S.C. § 1325(a) (2006) (concerning repayment
requirements under the "hanging paragraph" for icestecured loans in chapter 13).

% See supraiote 4.

29 5eeGAO, DOLLAR COSTSREPORT, supranote 24 (listing increases in bankruptcy fesgk alscElijah
M. Alper, Note,Opportunistic Informal Bankruptcy: How BAPCPA MayilRa Make Wealthy Debtors Pay
Up, 107 @Lum. L. Rev. 1908, 1923 (2007) ("[T]hose with few assets may find the filing cosif
bankruptcy prohibitive, even if they are rather indigant when compared to other legal fees."); Michélle
White, Abuse or Protection? Economics of Bankruptcy Refander BAPCPA2007 U.ILL. L. REV. 275,
278 (2007) ("High costs would not discourage oppustic debtors from filing because they can plan in
advance by borrowing more to pay the fee. Nonoppwtsirhowever, might be unable to file at all dueto
lack of funds.").
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working its way through the courts. Part Il disses examples of how a focus on
consumer protection, abuse prevention and fairpagsoses of the 2005 law can
also produce reasonable results that do not unouigen cases filed by the vast
majority of debtors who are not abusing the system.

I. THE SUPREMECOURT'S USE OFPURPOSES TANTERPRETBANKRUPTCY LAW

The principal purpose of the Bankruptcy Code igrant a "'fresh
start™ to the ""honest but unfortunate debtof-™

So begins the 2007 Supreme Court opinioWarrama, deciding a question of
interpretation of provisions of the Bankruptcy Cdend pointedlynot starting
with the statutory language. Indeed, the Courttegidhis purpose two more
times®® while de-emphasizing the text of the statute fitsehlling it merely
"adequate authority" for its conclusidhThe Court, by how it proceeds, rejects
even a hybrid of soft textualism and pragmatism—itiea that one should "begin
with the text of the statute and interrogate itsanieg in light of related provisions
and the broader context of the statutory scheme vekole," and "[o]nly then . . .
proceed to other sources such as legislative fistad policy.* Instead, the
Marramaopinion is emphatically purposivist in its interpve method.

The dissenting opinion underscores the methodabgignificance of the 5-4
decision by describing the issue as involving "cleEams® of the Bankruptcy
Code that "unambiguousR/'direct a contrary conclusion to that of the "stea
reading® by the majority, and the dissent even backs ugeitsualism with a
purpose-based analysis of its own, interjectingt of pragmatisnt, Students of
the Court will find the lineups for the majority dudissenting sides predictable but
nonetheless telling. Justice Stevens writes gligefar a majority consisting of

%0 SeeMarrama v. Citizens Bank of Mass., 549 U.S. 365, S27Ct. 1105, 1111 (2007) (concerning
Supreme Court's recognition that "vast majoritytiebtors are honest but unfortunate non-abusers).

31 Marrama, 127 S. Ct. at 1107 (quoting Grogan v. Garner,d3R 279, 286-87 (1991)). The odd double
quotes in the quotation froMarramaresult from the fact that the Supreme Court is qgoitiself quoting
itself.

%2 See infranotes 50—77 and accompanying text for detailedyaisabf the provisions in issue.

szarrama, 127 S. Ct. at 1111.

% SeeMarjorie O. Rendell2003—A Year of Discovery: Cybergenics and Plain mitegin Bankruptcy
Cases49 ViLL. L. Rev. 887, 888-89 (2004) (describing this approach asvgling trend" in federal courts
and noting references to "extratextual aids are mejjicee alsoFish, supranote 18, at 635 (supplying
sophisticated explanation of what is wrong with vaga of "plain meaning" of a text, independent of
search for drafter's intent).

% Marrama v. Citizens Bank of Mass., 549 U.S. 365, $2Ct. 1105, 1112 (2007).

7 1d.; see infranotes 82-86 and accompanying text (concerningptitpose and policy analysis of the
dissent).

% Marrama, 127 S. Ct. at 1114.

% See idat 1115 (noting that compliance with roundabout priace of the statute would provide structure
to process of identifying "bad faith" debtors).
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himself and Justices Kennedy, Souter, Ginsburg, Bmeyer, while Justice Alito
writes with considerable chagrin about method (bat necessarily about the
result), joined by Chief Justice Roberts and Jast®calia and Thom4s.

Rather than focus on the particular issueMarrama and its immediate
ramifications, which have already been fully ancidly discussed by John Rao in
an earlier issue of this journ#lthis part revisits the broader question of mettafds
statutory interpretation as applied to the Banloyp€ode. AlthoughMarrama
arguably is of significance to statutory interptieta in general, the scope of this
Article is limited to its bankruptcy implicationsTo the frequent consternation of
bankruptcy experts, Supreme Court decisions onrbatdy issues have often been
more about the methodology of statutory interpietathan about bankruptcy
policy and in particular have often showcased @lidgtiinterpretatiof? Marramais
in the Supreme Court tradition of using bankrupteges to work out theories of
interpretation, albeit this time to pitch textualigdo the side. The opinion is not
result-oriented in the ordinary sense; the "lidenahjority sides with the principal
creditor against the debtor. The majority seemsvamt to make a point about
interpretive method, specifically that purposessargreme. On the other hand, the
"conservative" dissenters suggest that debtors hawe rights than the majority
recognizes and that there are other ways to dehltihé majority's policy concerns,
while hewing more closely to the text of the staftt

The opinions inMMarrama show rather than tell lower courts and litigantatth
the Supreme Court, to a greater or lesser extemtearly always likely to take a
purposive approach to bankruptcy law interpretatienen the dissenters in
Marrama consider purposes. It is an old story that tharCis unpredictable in its
interpretive methodology. As Professor Daniel dis&l put it in an article
published in 2000, "[T]extualism (at least in thenkruptcy caselaw) appears to be
a method only of convenience for the Court majositgl abandoned at will . . 4"
That reality persists to this day. Justice Kennguyt of theMarrama majority,
wrote the Court's 2004 opinion ipamie v. U.S. Trust€@ The Lamie opinion
insists that there is a "plain meaniffgto a bankruptcy provision with a clear

“0See idat 1107, 1112 (citing majority and dissenting jees).

4! John RaoJmpact ofMarramaon Case Conversions: Addressing the Unansweredtings15 Awm.
BANKR. INST. L. REV. 585 (2007).

42 SeeDaniel J. BusselTextualism's Failures: A Study of Overruled Bankeypbecisions53 VAND. L.
REv. 887, 900-01 (2000) (concerning bankruptcy casegwihg ground for textualist interpretation,”
leading to frequent congressional reversal of jutiitibngs); Walter A. EffrossGrammarians at the Gate:
The Rehnquist Court's Evolving "Plain Meaning" Aggeh to Bankruptcy Jurisprudenc23 STON HALL
L. REv. 1636, 1640-1746 (1993) (analyzing numerous Suprernet @ecisions that focused on method of
statutory interpretation); John Hennigan, Rouseg the New Retirement Funds Exemptidh Av. BANKR.
INST. L. REV. 777, 786 (2005) ("Several scholarly surveys of ther€s approach to the Code in particular
have identified textualism or 'plain meaning' asitimary (but not exclusive) analytical technique.").

“3Seealso infranotes 80-86 and accompanying text.

44 Busselsupranote 42, at 893.

4540 U.S. 526 (2004).

“°1d. at 536.
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drafting errof’ as well as language that the majority concedesy"mall be
surplusage® under the Court's reading. The opinion takespibsition, however,
that when there is a choice between an interpoetati a statute that treats part of it
as surplusage and a reading that the statute iggaous, it is preferable to find
surplusage in order to conclude that there is ia pteeaningt®

The Supreme Court does not treat what it says attatutory interpretation in
various cases as in any sense a "holding" thatsktimel Court in the future, absent
overruling. In the face of the Court's methodatadjipolymorphism, the lesson for
the lower courts, from the bankruptcy courts toth8. Courts of Appeals, as well
as for bankruptcy lawyers, is that apparent "plaieaning” should be checked
against congressional purposes and policy effetth® bankruptcy system, and not
just when there is facial ambiguity in the t&his is not a surprising or a new
lesson, but it needs to be learned. Bankruptcytsdn particular should resist
facile use of the phrase "plain meaning," to whimt many bankruptcy judges have
become weddeth. Rather, they should probably eschew the phraseenbecause
it so often leads them astray—that is, into makegerror of thinking that they can
stop their analysis once they have considereddllesant statutory language and its
context in the Bankruptcy Code as a whdld@o satisfy the Supreme Court in
purposive mode, litigants and lower courts musbgado consider stated purposes
of Congress, history of bankruptcy law and decisjdegislative history of the
current version, and policy implications of altdima plausible interpretations.

To analyze the methodology of statutory interpretatin Marrama it is
necessary to understand the particular issue icdke, but the emphasis here will
be on interpretive technique. The question preseim Marrama is whether a

47 Lamig 540 U.S. at 534-35 (holding provision in questiehich left out an "or" necessary to make it
grammatical, should still be read for its plain megii

“81d. at 536.

49L.amig 540 U.S. at 536

Where there are two ways to read the text—either attasnsurplusage, in which case
the text is plain; or attorney is nonsurplusage, (it refers to an ambiguous component
in § 330(a)(1)), in which case the text is ambiguoapplying the rule against

surplusage is, absent other indications, inapprapritfe should prefer the plain

meaning since that approach respects the words ajr€ss In this manner we avoid
the pitfalls that plague too quick a turn to therenoontroversial realm of legislative

history.

01t is an old point that ambiguity can be revealgdirvestigation of context; the nature of human
communication is contextugbeerish,supranote 18, at 635, 649-50.

51 For an example of a judge resisting this type aflysis, see Pearson v. Stewdrt {e Pearson), 390
B.R. 706, 714 (B.A.P. 10th Cir. 2008) (Thurman, Jnaoring) (objecting to labeling one interpretatidn o
certain provisions as based on "plain meaning" kexalternative analysis "is supported by a host of
thoughtful and considered decisions").

%2 For an egregious example of the use of plain meaitinservice of a position the judge found
nonsensical, and which he suggested Congress stitagie, seln re McNabb, 326 B.R. 785, 791 (Bankr.
D. Ariz. 2005) (recommending Congress fix "technicakls" in statute, but until such changes are made,
applying "unambiguous statute as written").
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chapter 7 debtor may convert to chapter 13 deggitefaith behavior prior to the
attempted conversiot.The Court concludes that the answer is no. Thécpéar
bad behavior in the case was lying about trandfassets and their valdé.

Probably few debtors lie, under penalty of perjualput major assets in the
way Marrama did (as opposed to making minor andiynsdvertent errorsy, On
the other hand, policing of outlier behavior is @&gary to maintain the legitimacy
of debt relief in bankruptcy. Denying a right dfapter 13 conversion to chapter 7
debtors who lie about significant nonexempt askeetges the chapter 7 trustee in
control of these assets and better equipped tegiratainst their dissipatiGhThe
Marramamajority's approach is also a check on debtors attempt to hide assets
in chapter 7—rather than surrendering them to tstee for liquidation and
distribution to creditors—and if caught, quicklyns@rt to chapter 13 and pay the
assets' value to keep thém.

As noted above, theMarrama opinion begins with a statement of the
Bankruptcy Code's purpose to grant a dischargéhao"honest but unfortunate"
debtor>® Nearly three pages and five footnotes after tpisning, the Court finally
quotes two of the relevant statutory provisionbednterpreted, but not before also
quoting with approval the reasoning of the CourAppeals that, “[w]e can discern
neither a theoretical nor a practical reason" ffigr textualist interpretation asserted
by the debtor?

The debtor's argument, based on the language akstibns (a) and (d) of
section 706, was that he had an absolute righbmwert to chapter 13 because he
had not already converted from another chaptemagicthe eligibility requirements

%3 Marrama v. Citizens Bank of Mas§49 U.S. 365, 127 S. Ct. 1105, 1107-08 (2007).

¥1d. at 1108 (noting debtor made statements about hisipél asset that were misleading or inaccurate).

%5 Schedules, including a schedule of assets, are titeér penalty of perjunSeeBankruptcy Official
Form 6, Schedules, including, "Declaration Conaggridebtor's Schedules—Declaration Under Penalty of
Perjury By Individual Debtor.See generallf1 U.S.C. § 727(a)(4)(B) (2006) (providing courts skadint
debtor discharge unless debtor commits fraud); Tayldfrgeland & Kronz, 503 U.S. 638, 644 (1992)
(stating "[d]ebtors and their attorneys face penaltieder various provisions for engaging in improper
conduct in bankruptcy proceedings").

% SeeMarrama, 127 S. Ct. at 1107 (noting chapter 13 debtoiinetpossession of assets, as opposed to
trustee control of nonexempt assets in chaptese®;also idat 1112, n.13 (pointing out that debtor could
put assets at risk in interval between allowance ofian to convert and granting of motion to dismiss
chapter 13 case).

5"'See idat 1116 (Alito, J., dissenting) (acknowledging “[aptiE who is convinced that he or she can
successfully conceal assets has a significant fiveeto pursue Chapter 7 liquidation in lieu of hapter 13
restructuring”);see alsall U.S.C. § 1325(a)(4) (2006) (providing chapter 13 detaor keep nonexempt
assets in chapter 13 by paying their value); Conddrady (n re Condon), 358 B.R. 317, 327 (B.A.P. 6th
Cir. 2007) (denying conversion to chapter 13 becaus@mild take authority away from trustee to act on
behalf of estate and would have given this poweletator who attempted to fraudulently conceal aksets

8 Marrama, 127 S. Ct. at 1107.

%9 Marrama v. Citizens Bank of Mas§49 U.S. 365, 127 S. Ct. 1105, 1109-10 (2007) (ggd¥larrama
v. Citizens Bank of MassIr{ re Marrama), 430 F.3d 474, 479 (1st Cir. 2005) and 11QJ.8.706(a)—(d)
(2006)).
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for that chapte?’ The relevant provisions of section 706, reliedbynthe debtor
and ultimately quoted by the Court, are these:

(a) The debtor may convert a case under this chdpta case
under chapter 11, 12, or 13 of this title at amyetj if the case has
not been converted under section 1112, 1208, or dBbhis title.
Any waiver of the right to convert a case undes thibsection is
unenforceable.

(d) Notwithstanding any other provision of this tat, a case may
not be converted to a case under another chaptarsditle unless
the debtor may be a debtor under such chébpter.

Quoting the statutory language, albeit belatediypws some attention to text, but
instead of then proceeding directly to analyze applicable provisions, the Court
again heads away from the text, quoting and anadyrelevant passages of the
committee reports dealing with the is§G&he committee reports contained some
language troubling to the Court's analysis, sucthasSenate Report statement that
section 706(a) "gives the debtor the one-time afbsofight of conversion of a
liquidation case to a reorganization or individegppayment plan casé€'The Court
responds that the report's reference to an "alesalyht” of conversion is overstated
because the right is qualified in two ways—it islioa one-time right that does not
survive a previous conversion" and, in additiore tfebtor must under section
706(d) be someone who "may be a debtor under sagbter.®*

The Court finally turns to the central questione timeaning of the section
706(d) reference to who may be a debtor in chai@eacknowledging that section
109(e) sets forth exclusions (debtors are inekgifolr chapter 13 if they are not
individuals, lack regular income to fund a planesceed specified debt limit%).

9 Marrama, 127 S. Ct. at 1109-10 (noting defendant's claian because he became employed since time
he originally filed under chapter 7, he was now edito file under chapter 13).

111 U.S.C. § 706(a)—(d).

2 Marrama, 127 S. Ct. at 1110 (citing BeP. No. 95-989, at 94 (1978) and H.Rep. No. 95-595, at 380
(1977)).

% Marrama, 127 S. Ct. at 1110 (quoting BeP. No. 95-989, at 94 (1978)).

64 SeeMarrama, 127 S. Ct. at 1110 (stating debtor does not alvkaye right to conversion because right
does not survive previous conversion to chapter tB3dmbtor must "be a debtor under such chaptee®;
also Bobroff v. Cont'l Bank I re Bobroff), 766 F.2d 797, 803 (3d Cir. 1985) (stressingveosion is
prohibited when debtor does not qualify as debtatenrchapter to which debtor wants to convdrt)re
Muth, 378 B.R. 302, 303 (Bankr. D. Colo. 2007) (remagkiight to convert is only available once and does
not survive previous conversion).

% Marrama v. Citizens Bank of Mas§49 U.S. 365, 127 S. Ct. 1105, 1114 n.2 (2088e11 U.S.C. §
109(e) (2006) (listing requirements needed to qualifydebtor under chapter 13: being "an individuah wit
regular income" and having debts within specific aloltanges);see alsoBranigan v. Batemanir{ re
Bateman), 515 F.3d 272, 281 (4th Cir. 2008) (notingrtcowust look to section 109(e) to determine
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The Court maintains that another meaning of whoy'tmaa debtor" under chapter
13 is to incorporate section 1307(c), which prositleat a chapter 13 case may be
dismissed or converted "for cause," a phrase @mbken interpreted to include bad
faith.® The Court does not engage with two telling textpaints made by the
dissenters: that section 109 carries the captidfhc' may be a debtd¥"and that
section 1307(c) is about ending a case that is@dyrén chapter 13, not a test for
conversion from chapter 7 to chapter 13, so thag @ourt's holding in this case
finds no support in the terms of the Bankruptcy €68

Instead of dealing with these textual points, tlei€again quotes the purpose
of protecting the "honest but unfortunate delSfoeind concludes that section
706(d) is "adequate authority" for the court's iptetation based on purpo%e.
Language need only be "adequate," while purposeded as the linchpin in the
analysis. Here is the key reasoning:

In practical effect, a ruling that an individuaGhapter 13 case
should be dismissed or converted to Chapter 7 Isecaaf

eligibility for chapter 13)jn re Lewis, 339 B.R. 814, 816 (Bankr. S.D. Ga. 2006) (&tler an individual is
eligible to be a debtor under chapter 13 is estadlisinder 11 U.S.C. § 109(e).").

 Marrama, 127 S. Ct. at 1110-11 (noting although section {&0Joes not include bad faith in its list of
10 causes justifying dismissal or conversion of oflai8 proceeding, "Bankruptcy courts nevertheless
routinely treat dismissal for prepetition bad faiinduct as implicitly authorized by the word ‘for callis
seell U.S.C. § 1307(c) (2006) (providing chapter 13 casg Ine converted or dismissed for cause, such as,
"unreasonable delay by the debtor that is prejudioiareditors” and "material default by the debtothwi
respect to a term of a confirmed plarsge alsdRosson v. Fitzgeraldr( re Rosson), No. 06-35724, 2008
WL 4330558, at *6 (9th Cir. 2008) (holding debtor da®t have absolute right to dismiss, and bankruptcy
court may deny dismissal to prevent abuse of proagssoddebtor's bad faith conduct).

% See Marrama 127 S. Ct. at 1114 (Alito, J., dissenting) (indicgtidebtor must meet specific
requirements in section 109(e) to qualify as debtmten chapter 13kee alsdll U.S.C § 109(e) (requiring
debtor under chapter 13 be "an individual with regidaome" who owes debts within specified dollar
ranges);In re Lewis 339 B.R. at 816 (stating section 109(e) determmiesther debtor qualifies as debtor
under chapter 13).

% Marrama 127 S. Ct. at 1115 (Alito, J., dissenting) (observisgtion 1307(c) does not set forth
requirements to qualify as debtor under chapterbl®,it presents standard to be used in determining
whether chapter 13 case should be dismissed or cedvterthapter 7 casesgell U.S.C. § 1307(c)

[O]n request of a party in interest or the Unitedt&tarustee and after notice and a
hearing, the court may convert a case under this ahtipte case under chapter 7 of
this title, or may dismiss a case under this chapteichever is in the best interests of
creditors and the estate, for cause . . . .

9 Marrama, 127 S. Ct. at 1111 (explaining "honest but unfortehaebtors make up "vast majority" of
those filing under chapter 7).

1d. at 1110-11 (citing 11 U.S.C. § 706(d) (2006)) (stasiegtion 706(d) provides adequate authority to
deny debtor's conversion to chapter 13 because ytaldws debtor to convert if he qualifies as debto
under chapter 13xeell U.S.C. § 706(d) ("Notwithstanding any other primrisof this section, a case may
not be converted to a case under another chapteisofitle unless the debtor may be a debtor usdeh
chapter."); Bobroff v. Cont'l BanKr( re Bobroff), 766 F.2d 797, 803 (3d Cir. 1985) (findingce debtor
was never eligible for chapter 13 relief, he did natetrequirements under section 706(d) and was
prevented from converting to chapter 13).
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prepetition bad-faith conduct, including fraudulemts committed
in an earlier Chapter 7 proceeding, is tantamamattuling that the
individual does not qualify as a debtor under Coafdi3. That
individual, in other words, is not a member of thass of "honest
but unfortunate debtor[s]™ that the bankruptcydamere enacted to
protect. Sed&rogan v. Garner498 U.S., at 287, 111 S.Ct. 654.
The text of § 706(d) therefore provides adequathaity for the
denial of his motion to conveft.

The Court thus solves the "procedural anonfalifiat it believes would exist if a
chapter 7 debtor could convert to chapter 13, ¢olhave his case dismissed or
reconverted to chapter 7 for bad faith. Lest theder have any doubt as to the
primary emphasis on broad statutory purpose asbésis of interpretation, the
Court states again—a third time!—the aim of pratecbnly "[t]he class of honest
but unfortunate" debtors.

At the end of the opinion, the Court also discugs&shighly discretionary—
and thus relatively textually unbound—possible rali¢ive rationales. First, it
states that the broad authority of bankruptcy sourtder section 105(a) to prevent
an abuse of process "is surely adequat&s support the Court's conclusion.
Second, it notes that the inherent power of fedemlrts to sanction abusive
litigation practices "might well provide an adequgtstification for a prompt,
rather than a delayed, ruling on an unmeritoriotiengpt to qualify as a debtor
under Chapter 13

Another aspect of the methodology bears examinatidn supports
interpretations of the Bankruptcy Code that presemcess to legitimate debt relief.
The Court twice refers to the "the claéssf honest but unfortunate debtors, thus
dividing debtors into two classes, those worthgelbt relief and those who are not.
In particular, it emphasizes that better treatniedue to the honest but unfortunate
debtors, who are "the vast majority" of filers,tistg that they "do possess an
absolute right to convert their cases from Chapter Chapter 13 .. .""

A question acknowledged but not addressed by thet@®» how some debtors
can have an absolute right to convert while otdersot. The Court suggests that a
way to accomplish something close to this feabitidve a very high substantive
bar for denying a motion to convert. It leaves dmother day "to articulate with

" Marrama v. Citizens Bank of Mas§49 U.S. 365, 127 S. Ct. 1105, 1111 (2007).

2 Seeid. at 1108.

|d. at 1111.

" 1d. at 1112 (noting broad authority given to Bankruptcyi®ois "adequate to authorize an immediate
denial of a motion to convert"yeell U.S.C. § 105(a) (2006) (enabling court to "isaog order, process,
or judgment that is necessary or appropriate").

> Marrama, 127 S. Ct. at 1112.

®|d. at 1111.

" Marrama v. Citizens Bank of Mass., 549 U.S. 365, $2Ct. 1105, 1111 (2007).
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precision what conduct qualifies as 'bad faith't &iates that the debtor's conduct
must be at least "atypical," perhaps even "extiaarg."® Procedural subtlety is
also needed to avoid burdening honest debtorsgXample those whose incomes
go up after filing and who seek to make legitimage of chapter 13 to pay creditors
and retain assets. John Rao has painstakinglpiexpl procedural and substantive
means to implement the Court's decision, dividing tlishonest from the honest
while minimizing burdens on the latter, much largesup’® Marrama sipports and
calls for this type of analysis, which is greatBeded on a host of new issues under
the 2005 law to achieve efficient sorting of abasieom the much larger class of
honest debtors who have no means to repay.

It is notable that even the dissent NMarrama is only textualist to a point,
underscoring the majority's desire to serve purfiieseand as directly as possible,
without being much troubled by textual analysisheTdissenting opinion begins
with the text and the broader context of the Baptay Code as a whole,
considering the particular provisions to be inteted in comparison ¥ and in
light of others®™ The dissent then itself turns to purposes andsfitt allowing
conversion to chapter 13, followed by a hearingliemissal or reconversion, is not
as pointless as the majority suggests, becauseupok rules provide a structure
for notice and a hearing if that procedure is W8ddore substantively, waiting until
the case is converted before deciding whether theeegrounds to dismiss or
reconvert it for cause makes it possible for thekbaptcy court to consider whether

®|d. at 1112 n.11.

9 Rao, supra note 41, at 588-601 (discussing procedural stepsbhutomatically treating motion to
convert as contested matter, requiring pleading pattiicularity of legal and factual basis for raisiague
of bad faith in objection, and putting burden of gfrof bad faith on party resisting conversiosge id.at
605—-08 (arguing substantive test of bad faith sheoeffiire more than mistake or excusable neglect but
rather attempts to intentionally manipulate courstemn—as Marrama did—by making numerous
misrepresentations about assets during bankruptcy. case

8 Marrama, 127 S. Ct. at 1113 (Alito, J., dissenting) (notingnirast between section 706 and other
sections explicitly giving bankruptcy judges dismetto deny conversion requests).

81 1d. (discussing explicit consequence of denial otltisge under section 727(a)(3) for specific conduct
such as concealing records and making false acgounts

82 Sedd. at 1115 (Alito, J., dissenting) ("It is by no meateac, however, that conversion under § 706(a)
followed by a reconversion proceeding under § 130&(wld be an empty exercise.8ge alsdPequeno v.
Schmidt, 307 B.R. 568, 580 (S.D. Tex. 2004) (notlagnvert[ing] only to reconvert . . . allows one to
comply with both the Congressional mandate of 8acti06(a) and the duty to protect the bankruptcy
process from abuse"Bee generalljLynne F. Riley & Maria C. FurlongThe Supreme Court Restores
Discretion and Enhances Jurisdiction of the BankeypCourts 2008 NORTONANN. SURV. BANKR. L., pt. |
§ 4 (commenting oMarrama dissent's reasoning that debtor who files chapteetitign has absolute
statutory right to convert to another chapter). Algio&Rao supranote 41, at 588-90, analyzes how existing
bankruptcy rules can accommodate kharrama decision, the procedure of conversion from chapter 7 to
chapter 13, followed by consideration of dismissateconversion under section 1306(c), more obviously
already fits with bankruptcy ruleSee Marramal27 S. Ct. at 1115 (discussing Federal Rules of Batdyu
Procedure 1017(f) and 9014).
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the chapter 13 plan, if already filed, indicate®ddaith (for example by treating
creditors better than they would be treated in tévap)®®

Considering the alternative grounds of decisioru$ised by the majority, the
dissent expresses the reservation that neithenkrigatcy court's general powers
under section 105(a) nor its inherent equitable ggewauthorizes a bankruptcy
court to contravene the Cod¥.'The dissenting opinion takes the position that
importing a test for dismissal or reconversion @hapter 13 case into the question
whether the debtor can convert from chapter 7 tpter 13 does contravene the
statute. The dissent, however, acknowledges tmatnajority identifies a real
problem®® but it suggests an alternative solution to deathwhad faith: the
bankruptcy courts could use their statutory andtale authority to craft remedies,
such as enjoining alienation of property of theatstand penalizing counggl,
rather than contravening the Code's direction towala one-time right of
conversion to chapter 13 for eligible debtors. Tsent's interpretation is both
faithful to the text and attuned to practical peshk. The majority, however, opts
for a more direct route to policing extraordinary &t least atypical bad faith
behavior. Marrama thus stands in favor of a principle of efficienicyachieving
policy objective$’ Marramas method is to separate debtors into two classes,
abusers, on the one hand, and honest but unfoetuledittors, on the other, and to
interpret the Code so as to deny relief to the @rmithout burdening the latter,
who are "the vast majority of the hundreds of tlamgs of individuals who file

8 SeeMarrama v. Citizens Bank of Mass., 549 U.S. 3657 B Ct. 1105, 1116 (2007) (Alito, J.,
dissenting); Gier v. Farmers State Bank of Lucas,. lanre Gier), 986 F.2d 1326, 1328 (10th Cir. 1993)
(setting forth non-exhaustive list of factors guidiggod faith determination)See generallyAvi
GoldenbergSupreme Court Rules That a Debtor Has No AbsoligatRo Convert From Chapter 7 to
Chapter 13125 BANKING L.J. 84, 87 (2008) (discussing dissent's reasoning).

8 SeeMarrama, 127 S. Ct. at 1116 (Alito, J., dissenting) ("[A] kauptcy court's general and equitable
powers 'must and can only be exercised within th&ices of the Bankruptcy Code." (quoting Norwest
Bank Worthington v. Ahlers, 485 U.S. 197, 206 (1988¥e generallBEC v. U.S. Realty & Improvement
Co., 310 U.S. 434, 455 (1940) ("A bankruptcy court. is guided by equitable doctrines and principles
except in so far as they are inconsistent with thetysory framework]."); Adelphia Bus. Solutions, Inc.
Abnos, 482 F.3d 602, 609 (2d Cir. 2007) ("Sectiob(a) grants broad equitable power to the bankruptcy
courts to carry out the provisions of the Bankruptcyl€so long as that power is exercised within the
confines of the Bankruptcy Code.").

8 Marrama, 127 S. Ct. at 1116 (Alito, J., dissentin§ge generallyindsay Sherp, Commerito Strike
Or Dismiss, That Is the Question: How Courts Shdikpose of Bankruptcy Cases Filed by Debtors Who
Failed to Obtain Credit Counseling0 BaYLOR L. Rev. 317, 328-31 (2008) (discussing mechanics of bad-
faith conversion from chapter 7 to chapter 13 involvelllarrama).

8 Marramaat 1116—17seeEverly v. 4745 Second Ave., Ltdn(re Everly), 346 B.R. 791, 797 (B.A.P.
8th Cir. 2006) (describing sanctions against coutsebrevent abuse of bankruptcy processés)re
Bartmann, 320 B.R. 725, 732 (Bankr. N.D. Okla. 20@®scribing injunction against alienation of propert
of estate to deter bad faith behavior).

87 See Marramal27 S. Ct. at 1112 (describing efficiency—"promptheathan . . . delayed, ruling on an
unmeritorious attempt to qualify as a debtor underp@hal3"—as desirable); Kowal v. Malkemus (e
Thompson), 965 F.2d 1136, 1145 (1st Cir. 1992) (gotimportant policy favoring efficient bankruptcy
administration . . . .")see alsRiley & Furlong,supranote 82, at 12 (describirldarramaas contributing to
trend of regarding bankruptcy courts as courts oftgquith broad discretion to hear and decide issues
requiring capable and efficient adjudication).
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Chapter 7 petitions each yedt.Indeed, the methodology ®flarrama could be
interpreted as designed to promote this approaictydorward.

[I. INTERPRETATIONBASED ONPURPOSES ANCPOLICIES IN THEFACE OF
LEGISLATIVE MISUNDERSTANDING

As discussed in Part |, the Supreme Court's actiatisfor interpretations of
bankruptcy law that take into account legislativerppses as well as policy
implications for operation of the bankruptcy systenBankruptcy courts have
understandably resisted this conclusion becausealekailed prescriptions of the
2005 law often are based on faulty factual asswmgtior lack of understanding
about policy implications. This section uses ex@spf this sort of congressional
error to illustrate how interpretation based ongressional purposes and policies
can still work reasonably well in many instancésiat all. Rather than exhaustive
analysis of each issue used as an example, thesauqd this section is to outline
an approach that can be used not only for theqodati issues discussed, but also
for many others. In the 2005 law, Congress hadsgtiat did not match the
problems on the ground. Part Il argues that thatsoshould fix the problems
Congress identified but not attempt to rewrite faev to have other, more
consequential effects.

A. Provisions with Consumer Protection Purposes

Congress gave consumer protection as its ratidoalseveral new features of
the 2005 law: among others, the required briefingeailable credit counseling, the
required short course on financial management, #ued "debt relief agency"
provisions apparently regulating debtors' attornayd petition preparefS.Under
the heading "Consumer Debtor Bankruptcy Protecfioie House Report states
that the credit counseling provisions "are intentiedjive consumers in financial
distress an opportunity to learn about the congerpseof bankruptcy—such as the
potentially devastating effect it can have on theedit rating.” More generally,
according to the same report, the counseling ipasgd to enable debtors to "make

8 Marrama, 127 S. Ct. at 111See generallfoldenbergsupranote 83, at 86—87 (analyzigarramas
methodology in differentiating between chapter 7 elmapter 13).

8911 U.S.C. § 101(12A) (2006) (concerning debt relggrasies); 11 U.S.C. § 109(h) (2006) (concerning
credit counseling requirement); 11 U.S.C. 8§ 526-28P(concerning debt relief agencies); 11 U.S.C. §8§
727(a)(11) 1141(d)(3)(C), 1328(b) (2006) (describing debdoication requirement).

° H.R. Rep. No. 109-31,supranote 2, at 17-18see In reTulper, 345 B.R. 322, 327 (Bankr. D. Colo.
2006) (discussing legislature's intention to givexstoners opportunity to learn about consequences of
declaring bankruptcy prior to doing sd; re Rios, 336 B.R. 177, 179-80 (Bankr. S.D.N.Y. 2005)djing
Congress, by requiring credit counseling, clearlygbduto provide debtors with opportunity to make
informed choices about financial alternatives aldé to them before declaring bankruptcy).
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an informed choice about bankruptcy, its alterrestivand consequencés.The
House Report also states that the financial managemnaining required before
debtors can get a discharge "will provide them witidance about how to manage
their finances, so that they can avoid future faiandifficulties.'® The debt relief
agency provisions are described under the sameummnsprotection heading as
having the goal of "strengthening professionalisam@dards for attorneys and others
who assist consumer debtors with their bankruptses.®

This ambitious set of consumer protection goaldeces a combination of
ignorance about the facts and wishful thinking dbikely effects of the measures
adopted. In other contexts, consumer protectioaspat through a cost-benefit
analysis’ Congress apparently acted on an erroneous assumipét many people
were filing for bankruptcy at a time when credituoseling could solve their
problems and leave their credit ratings in bettepg. In fact, as the General
Accounting Office determined in a 2007 study, aemédnge of observers question
the value of the credit counseling requireniér@redit counseling might work for
more debtors if they could get it earlier, befoteeit debt loads become
unmanageable, but the required briefing comes ab®, typically after a debtor
visits a bankruptcy lawyer or petition preparer dmns of the requiremeritBy

L H. R.Rep. No. 109-31 supranote 2, at 2see In reTomco, 339 B.R. 145, 152 (Bankr. W.D. Pa. 2006)
(discussing how requirement of credit counseling fordebtors to "obtain education and counseling
regarding both the economic consequences of filing and the non-bankruptcy alternatives availabde"
rebuild financial health).

92 H. R.Rep. No. 109-31 supranote 2, at 18see alsdKaren Gross & Susan Block-LieBmpty Mandate
or Opportunity for Innovation? Pre-Petition CreditoGnseling and Post-Petition Financial Management
Education 13 AM. BANKR. INST. L. ReEv. 549, 549 (2005) (discussing how goal of financial agment
training was to help debtors make "better choicefénconsumer financial markets after their cases were
closed"); Vanessa A. Lantibon't Be Cruel: Did Congress Really Intend to Damyindividual "Emergency
Debtor," Acting in Good Faith, the Opportunity te B Debtor Under the Bankruptcy CodéB NORTONJ.
BANKR. L. & PRAC. 3 Art. 4, 323, 331 (2006) (remarking legislative go#l post-petition financial
counseling is "a means to guide and educate ing@#videbtors how to avoid, in the future, the finahcia
pitfalls that brought them to the bankruptcy conrthe first place").

% H. R. Rer. No. 109-31,supranote 2, at 17seeZelotes v. Martini, 352 B.R. 17, 22 (D. Conn. 2006)
(discussing how legislative intention behind enagpt005 law was partially to improve standards of
assistance to consumers).

% See generallyean Brauchemefining Unfairess: Empathy and Economic Analystishe Federal
Trade Comnssion, 68 B.UL. Rev. 349, 417-29 (1988) (discussing FTC's use of costflieanalysis in
rule-making).

9 U.S.GOV'T ACCOUNTABILITY OFFICE, GAO-07-203, \ALUE OF CREDIT COUNSELING REQUIREMENT IS
NOT CLEAR 19 (2007) [hereinafter, GAO, REDIT COUNSELING REPORT]; see alsoDickerson,supranote
21, at 148 (stating credit counseling requirement s ddministrative obstacle to debtors, rather than a
financially beneficial exercise").

% GAO, OREDIT COUNSELING REPORT, supranote 95, at 19 (noting "anecdotal evidence sugdkatsby
the time most consumers receive the counseling, tineincial problems are dire and they have few viable
alternatives to bankruptcy"see In reWilson, 346 B.R. 59, 62 (Bankr. N.D.N.Y. 2006) (fing credit
counseling occurs too late to have beneficial rigsDlickerson,supra note 21, at 148 (“[Clommentators
uniformly have concluded that pre-filing credit couimggis of little value to most consumers because, b
the time most people are contemplating a bankrugifog ftheir financial situation is so dire thaiethhave
no realistic alternative but to file for bankruptcy.").
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this time, most debtors already are in deep dehtbte and have terrible credit
ratings, so that they may actually improve accessdw credit by filing in
bankruptcy’” The GAO quoted estimates that only two to threeeye of debtors
who get the pre-bankruptcy counseling enter intdtdmanagement plarfis.
Furthermore, the success rate of those plans wbaléd to be studied to see
whether they turn out to be a viable alternatimegéneral, debt management plans
fail at a high raté® The GAO concluded that the value of the counseling
requirement (which does not require actual coungdiiut rather a briefing about
available counseling and a budget analysis) hadeen shown® The GAO also
noted that effective oversight and decision-makieguire better data, particularly
tracking of results of the counseling requirem&hiThe agency expressed fewer
reservations about the financial management educatquirement, based on
reports from participants in the bankruptcy prodéss the education is beneficial.
The GAO had no statistical data to back up thatkmion, however, and other
studies have not shown long-term or concrete befefin financial education
courses, which may even cause harm by creating-anréidence rather than
greater financial literac{?

7 SeeKatherine PorterBankrupt Profits: The Credit Industry's Businessddofor Postbankruptcy
Lending 93 lowA L. Rev. 1369, 1373 (2008) (reporting key finding in studydebtors after bankruptcy is
that creditors "repeatedly solicit debtors to borrowerabankruptcy” beginning right after debtors get
discharge)see alsoTimothy EganNewly Bankrupt Raking in Piles of Credit OffeksY. TIMES, Dec. 11,
2005, at 1 (reporting how individuals, even after d@nabankruptcy, receive numerous credit card offers);
Caroline MayerBankrupt and Swamped With Credit Offers: When Ghapt-ilers Wipe Out Their Debts,
Card Firms JumpWASH. PosT, Apr. 15, 2005, at Al (discussing how 96 percenteaient debtors who
responded to survey received offers for credit camsloans, mortgages and other credit in year afteisdeb
discharged).

% GAO, OREDIT COUNSELING REPORT, supranote 95, at 22.

% SeeDickerson,supranote 21, at 149 (stating most consumers facingsitecito declare bankruptcy
cannot afford to pay their debts under debt managepian);see alsdavid A. Lander, EssayA Snapshot
of Two Systems That Are Trying to Help People imafcial Trouble 7 AM. BANKR. INST. L. REv. 161, 180
(1999) (noting study by National Foundation for Cansu Credit found 48 percent of debtors in debt
management programs stopped making payments witkirsix months); Loonin & Renuagupranote 26,
at 189 (discussing how credit counseling agencitengflace consumers on debt management plans they
cannot afford).

190 GAO, CREDIT COUNSELING REPORT, supra note 95, at 39 ("[T]he value of the prefiling ciedi
counseling requirement is not clear . . . [i]t is therefuncertain whether the requirement is achieving its
key goal of helping consumers determine whether otméite for bankruptcy.")See generallRobert J.
Landry, Il & Amy K. Yarbrough,An Empirical Examination of the Direct Access CastsChapter 7
Consumer Bankruptcy: A Pilot Study in the Northeristixt of Alabama 82 Av. BANKR. L.J. 331, 337
(2008) (discussing evidence suggesting that additioost of credit counseling does not render angfiten
to consumers).

101 GAO, CREDIT COUNSELING REPORT, supra note 95, at 25-26, 39 ("Without reliable data oa th
outcomes of the prefiling credit counseling sessi@olicymakers and program managers lack information
that would allow them to determine how well thetstary requirement is truly serving to inform consumers
about their options.")seeClifford J. White 1ll, Making Bankruptcy Reform Work: A Progress Report in
Year 2 16 AM. BANKR. INST. J. 16, 51 (June 2007) [hereinafter Whitear 3 (discussing need for further
research "to determine the overall effectivenessedit counseling”).

102 5eeGAO, CREDIT COUNSELING REPORT, supranote 95, at 28 & n.45 (noting belief by bankruptcy
professionals that debtor education courses will reprove financial literacy)see alsalean BraucheAn
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Balanced against questionable benefit of these cmwmseling and education
features, there is quite specific evidence of coBtebtors are typically paying $50
for the required credit counseling briefing and theo $50 for a short course in
financial managemen®® In addition, in part due to the administrative tsoef
regulating providers of the counseling briefing didhncial management course
(along with other new features of the 2005 law tipalarly the means testing
discussed below), filing fees have gone up by $@lhapter 7 and $80 for chapter
131%* The government is also absorbing some of the neémirastrative costs,
meaning taxpayers are paying for th€mThe cost of both the credit counseling
and financial management education requiremerdfsés paid in debtors' time and
inconvenience. Overall, the GAO concluded thatide range of stakeholders
view the prefiling counseling requirement as an iaistrative obstacle rather than
a useful exercise'®

Empirical Study of Debtor Education in Bankruptéyipact on Chapter 13 Completion Not Sho@&mAwm.
BANKR. INST. L. REv. 557, 578-79 (2001) [hereinafter Brauchepbtor Educatioh(finding lack of impact
on plan completion from education when multiple regi@s analysis is used to control for influence of
other factors and finding that use of wage orders te keanployers directly pay chapter 13 trustee is jp&ct
most likely to increase plan completion); Lauren WilAgainst Financial Literacy Educatio®4 lowa L.
Rev. (forthcoming 2008), available at http://papers.ssrn.com/sol3/papers.cfm?abstraxt 1id5384
(discussing empirical evidence that financial litgreducation in general does not work and may agtual
produce worse financial outcomes because of inciieaseer-confidence rather than in financial literacy

103 5eeGAO, DOLLAR COSTSREPORT, supranote 24, at 21 (observing increased costs to bankrfifets
due to new credit counseling and debtor educatignirements)See generall{zary Neustadte2005: A
Consumer Bankruptcy Odyss@&®9 REIGHTON L. REV. 225, 265—-66 (2006) ("Without knowing how well
the mandatory instruction under the Act may achieveesanstated objective, it is troubling that debtors
will be burdened with the expense of this instrutiio addition to fees, if applicable, for pre-petitioredit
counseling . . . ."). Approved agencies must prexddme debtors counseling and education withougeha
based on need, but there are no clear guidelinesinpfireed.SeeGAO, DOLLAR COSTSREPORT, supra
note 24, at 33 (observing need for formal guidanceloat constitutes client's "ability to pay" dueverying
policies for waiving fees)see alsoGAO, QREDIT COUNSELING REPORT, supra note 95, at 29-32
(concerning varying policies of providers on fee veasvand lack of agency guidance on determiningtgbili
to pay); John Fitzgerald & Mark Nedl]STP Addresses New Issues in Approving Credit Glingsand
Debtor-Education Providers24 Av. BANKR. INST. J. 14, 54 (Oct. 2005) (stating "[c]redit counseling
agencies must use their expertise to evaluate gliahility to pay' on a case-by-case basis").

104 GAO, DoLLAR COSTSREPORT, supranote 24, at 29 (indicating chapter 7 filing feeserrem $209 to
$299 and chapter 13 fees rose from $194 to $274salt af 2005 law). The increased costs of the teuste
program were related to, first, the implementationhef ineans test and, in addition, credit counselmj a
debtor education requirements, debtor audits, stuidsreporting, information technology, and facilities
expansionld. at 12. There were also substantial new costs ttetleral judiciaryld. at 14-16 (noting "new
docketing, noticing, and hearing requirements [maddtess$ing bankruptcy cases more complex and time-
consuming").

195 As a result of the new law, initially filings wedbwn substantially, and thus so did revenues fras; fe
reduction in bankruptcy fee revenues was offset byeages in appropriated fundid. at 17—-20.

196 GAO, CREDIT COUNSELING REPORT, supranote 95, at 3%See generallickerson,supranote 21, at
148 (concluding pre-filing credit counseling requirembat not had its intended results and "is of little
value to most consumers"ECf. Katherine A. Jeter-Boldt, Notésood in Theory, Bad in Practice: The
Unintended Consequences of BAPCPA's Credit Comgs&equirement71 Mo. L. Rev. 1101, 1114-16
(2006) (suggesting credit counseling requirement mapfbeo benefit to certain debtors, such as those
facing foreclosure and victims of natural disastéPgrhaps the best news in the GAO report is that adear
problem of a massive consumer protection problem foedit counseling agencies steering debtors away
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A debtor is supposed to receive a briefing on atéé counseling before filing,
subject to a few narrow exceptiolisput the law is silent about what is supposed to
happen if a debtor files without having had it. bies' lawyers are well aware of
the requirement, and counseling is available omdind on the telephone around the
clock, so those who fail to get counseling are lgymo se filers'® In contrast to
the silence about remedy for ineligibility for fij before getting the counseling
briefing, the law is quite specific that an indivad debtor, absent an applicable
exception;”® is not entitled to a discharge unless the debtt@nds the required
short course on financial managem&fDbviously, the courts cannot repeal these
two requirements and save debtors $100 and the aimgdetrouble necessary to
comply with them. The courts do, however, havenro interpret the law,
particularly to fill in the gap about remedy fortngetting a briefing on credit
counseling, to minimize the negative impact on desbin light of the congressional
purpose to protect theth:

In the face of statutory silence about the remedynéglecting to get a prefiling
briefing on available credit counseling, it is pautarly appropriate to take into

from bankruptcy and into unsustainable debt managepreblems did not materializ8eeGAO, CREDIT
COUNSELING REPORT, supra note 95, at 8-9 (discussing congressional hearingls federal and state
investigations concerning abusive practices in imglusicluding Internal Revenue Service examinations of
agencies' tax exempt status, including revokingeominating text-exempt statusy. at 14-16 (noting
limited complaints about counseling provided in mection with bankruptcy requirement, although there
were some complaints of providers giving legal adviiscouraging bankruptcy filing, or not informing
clients of possibility of fee waiver based on need)

17 See11 U.S.C. §109(h)(2)—(4) (2006) (providing specificemstances when credit counseling briefing
requirement does not apply). Lack of availabilifycounseling in a district, dealt with in section9{l0)(2),
has not been a problem because of telephone anthdhteervices, although there have been problems
accessing useful services among some populatiofs asioon-English speakers and persons with limited
literacy. GAO, REDIT COUNSELING REPORT, supranote 95, at 32—36 (highlighting actions takenddrass
potential challenges faced by consumers in fuffillrequirements, such as offering credit counselird) an
debtor education services in Spanish and other lgeg)aThe exceptions of section 109(h)(3)—(4) do not
cover debtors who simply did not know about the seling requiremenBeelean Brauchefhe Challenge
to the Bench and Bar Presented by the 2005 Bandyulbtt: Resistance Need Not Be Futd807 UlLL. L.
REv. 93, 101 (2007) [hereinafter BrauchBench and Bgr("The only broad exception to getting a prefiling
briefing is in cases of exigent circumstances.”). .

198 GAQ, GREDIT COUNSELING REPORT, supranote 95, at 21-22, 32—34, 36-37 (concerning aviliijab
on telephone and Internet, options favored by mostodeband noting debtors filing without attorney
occasionally are unaware of counseling requirement).

199 5ee11 U.S.C. §8§ 727(a)(11), 1141(d)(3)(C), 1328(g) (2006hd¢eming relevant exceptions to debtor
education requirement). These provisions incorporateefoeptions for credit counseling, set forth in
section 109(h)(4).

110 See id.(relating to personal finanancial management cousseequirement for discharge). To the
extent debtors' failure to take the course leads smidsal of cases, the requirement has considerable
negative impact—the debtor may have paid attorrfegs, a filing fee, and a counseling fee, and dare
completed a chapter 13 plan, yet fail to get a diggh&ee also infrmotes 120-22 and accompanying text
(concerning impact of dismissals on later cased fil¢hin a year).

11 SeeH.R. REP. NO. 109-31,supranote 2, at 2, 17-18 (noting legislative purposallmw consumers to
make informed decisions about whether to file inkoaptcy by providing information about alternatives t
bankruptcy)jn re Manalad, 360 B.R. 288, 296 (Bankr. C.D. Cal. 20@8nh¢luding Congress did not intend
to mandate dismissal when debtors do not comply thi¢ counseling requirement).
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account the consumer protection purpose of Congréée silence about remedy
does not have a plain meaning. Congress stateédhthacounseling briefing was
intended to protect debtors from unnecessary batdyuhat would hurt their credit
ratings and to help them make informed decisiondight of alternatives to
bankruptcy:*? not to punish them for failing to punch a tick&therefore, the best
remedy is to allow a debtor who has already filedyét the counseling and then
allow the debtor to make a fresh decision abouttidrebankruptcy is the best
choice!® If the debtor learns that a debt management plasome other solution
might work and wants to try it, the case shouldtreken so that there is no record
of it (among other reasons, to minimize impact edit rating, as Congress stated
was its intent}* If the debtor learns—as most debtors do—that hapiky is the
only workable way to get out of debi the debtor should be permitted to file an
amended petition and proceed in bankruptcy. BatkyuRule 1009 provides for
amending petition5'® and the 2005 law contains a new reference to dsily’
Relying on legislative history stating a consumeotection purpose for the
counseling requirement, at least one bankruptcytdwms adopted the approach of
allowing an amended petition to cure the tempoiraeiigibility caused by filing the

112 SeeH.R. REP. NO. 109-31,supranote 2, at 17-18 (“The legislation's credit cotingeprovisions are
intended to give consumers in financial distress apodpnity to learn about the consequences of
bankruptcy—such as the potentially devastating effexan have on their credit rating—before theyidec
to file for bankruptcy relief.")see also In ré&nloe, 373 B.R. 123, 126 (Bankr. D. Colo. 2007) (ekxphg
intent behind counseling requirement to evaluateatisbfinancial condition and determine if bankrupiey
best option);In re Bricksin, 346 B.R. 497, 502 (Bankr. N.D. Cal. 2008udgesting purpose behind
counseling requirement is to encourage alternatteebankruptcy and to promote debtor awareness of
effects of bankruptcy).

113 SeeH.R. Rep. No. 109-31,supranote 2, at 17-18 (discussing choice of bankruptdgfreind its
consequences)in re Manalad 360 B.R. at 310 ("It makes more sense to minintlze negative
consequences on a credit report by allowing debtoosdehnot obtain credit counseling prior to filing thei
bankruptcy petition to continue with their bankryptase rather than suffer a dismissalri)re Enlog 373
B.R. at 131 (likening credit counseling requirementséztion 109(g) where dismissal was considered
discretionary, and consequently refusing to disrdeistor's case for failing to comply with section H)9(
due to debtor's counsel's oversight).

114 See supranote 112 and accompanying teee generally In r®yer, 381 B.R. 200 (Bankr. W.D.N.C.
2007) (explaining congressional purpose behind sed@gih) to inform debtors about consequences of
bankruptcy);In re Ginsberg, 354 B.R. 644, 646 (Bankr. E.D.N.Y. 2006)ti(rip"'potentially devestating
effect™ bankruptcy can have on credit rating) (citatbmitted).

115 See supranotes 95-97 and accompanying tesée also In re Manalad360 B.R. at 308 (reviewing
debtor's lack of better payment alternative other themkruptcy); Mendez v. Salvein(re Mendez), 367
B.R. 109, 114 n.4 (B.A.P. 9th Cir. 2007) (noting "[e]sipace with the credit counseling requirement has
been disappointing" and "[a] National AssociatiorCainsumer Bankruptcy Attorneys study found that only
3.3% of all consumers seen by the credit counseiimgs as the required first stop under the new
bankruptcy law were able to utilize the debt managemplans contemplated by the new law" (quotimge
Parker, 351 B.R. 790, 799 n.8 (Bankr. N.D. Ga 2006))).

116 Fep, R. BANKR. P. 1009(a) ("A voluntary petition, list, schedule statement may be amended by the
debtor as a matter of course at any time before $eisalosed.").

7Seel1 U.S.C. § 362(c)(3)(C)(i)(Il)(aa) (2006).
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original petition without prior counselifd® That court's opinion notes that
allowing an amended petition saves the debtor afiliemg fee ($299 in chapter 7
and $274 in chapter 13Y

Striking cases where the debtor does not wish txgwd and allowing an
amended petition, rather than dismissal and medillivhere the debtor wants to go
forward, are the best remedies for other reasdrtee 2005 law provides for the
automatic stay to lift after 30 days if the delfitad a previous case in the last year
that was dismissed, unless the debtor shows by at@hconvincing evidence that
the second filing is in good faiff’ If the debtor filed two previous cases in the past
year that were dismissed, the debtor does nothgebénefit of an automatic stay
and only gets a stay by requesting one within 3 dd filing and demonstrating
good faith by clear and convincing evideriteThese consequences for the
automatic stay of dismissed cases make it inapjatepto dismiss a case due to an
oversight of not meeting the counseling requiremenhe effect would not be to
protect consumer debtors but rather to burden th@mextra costs in a new case.
Dismissal and refiling could add significantly toetcost of a case if an attorney
must appear to show by clear and convincing evielehat the second case was
filed in good faith in order to keep or get a simyplace'*

The debt relief agency provisions were also intendas consumer
protections’® There has been some doubt about whether thesisiprs/apply to

118 See In reAnderson, 391 B.R. 758, 759-60 (Bankr. S.D. TexXi82@allowing amended petition after
debtor received credit counseling (citing HEEP. No. 109-31, pt. 1, at 104 (2005Andersonfollows an
earlier case from that district stating that there isase when an ineligible debtor files a petitiee In re
Salazar,339 B.R. 622 (Bankr. S.D. Tex. 2006). This could meanautomatic stay is in place, but this
would only matter if the creditor took actions thatulb violate a stay before the debtor can cure
ineligibility. It might be preferable to view the @aas filed, with an automatic stay in place, wstticken, if
that is what the debtor wants after getting colingel

19 See In re AndersorB91 B.R. at 760 (“[The debtors] seek for the Coartecognize the amended
petition in order to avoid the necessity of payimgaalditional filing fee.").See generalfGAO, DOLLAR
COSTSREPORT, supranote 24, at 5 (noting cost of filing fees for claapt3 and chapter 7 filers after Deficit
Reduction Act of 2005); BraucheBench and Bar, supraote 107, at 107 (noting that a lack of credit
counseling is "a curable defect").

12011 U.S.C. § 362(c)(3) (2008Fompare In reRumbough, No. 6:07-bk-02298-ABB, 2007 WL 4348071,
at *1 (Bankr. M.D. Fla. July, 25, 2007) (confirmingrinination of automatic stay 30 days after second
filing), with In re Corbin, No. 05-90280-SD, 2006 WL 5737842, at *3rfBa D. Md. Jan. 19, 2006)
(extending automatic stay due to debtor's showinglear and convincing evidence that second filirags w
in %ood faith).

21 11 U.S.C. § 362(c)(4)(D) (2006) ("[A] case is presumpyiviiled not in good faith (but such
presumption may be rebutted by clear and convineuidence to the contrary).'.ompare In réSchroeder,
356 B.R. 812, 813 (Bankr. M.D. Fla. 2006) (grantingoanatic stay motion to debtors who showed good
faith in their third filing), with In re Thornes, 386 B.R. 903, 910-11 (Bankr. S.D. Ga. 2@@&hying
automatic stay to debtor for failure to show goodhfaitthird filing by clear and convincing evidence).

122 SeeBraucher,Bench and Barsupranote 107, at 109 (noting "the advantage of allgnan amended
petition, rather than requiring the filing of a newesds that the debtor can avoid a new filing feret #hat
"[fliling fees have gone up and are not cheap").

123 SeeH.R. REP. No. 109-31, supra note 2, at 17 (describing how debt relief agency igions
"strengthen[] professionalism standards for attorneyk @thers who assist consumer debtors with their
bankruptcy cases").
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lawyers, with a split in the authorit§* Assuming that they do, as more cases have
been holding, some of those provisions represeattioes that attorneys would be
well advised to follow anyway (such as offeringealis written contracts specifying
the services to be providelf}, while others are quite problematic or even
unconstitutional®

The DRA provisions, together with many other nevmptexities of the new
law, discouraged some lawyers from continuing iis field. The definition of
"debt relief agency" seems to say that providingnHruptcy assistance" in one case
could make a lawyer into a DRA, with no time lifdftand attendant disclosure and
substantive requirements applicable. It is a comotaservation in the bankruptcy
world that this aspect of the new law helped towelout lawyers who only did an
occasional cas®® it just was not worth their while to undertake thest of
compliance (along with the cost of figuring out htaspractice in general under the
much changed new law). Furthermore, as we wil|] fee obvious defects in the
disclosure scheme tended to tip the balance foydesvconsidering whether to
continue in the field®

124 CcompareMilavetz, Gallop & Milavetz, P.A. v. United State§41 F.3d 785, 797 (8th Cir. 2008)
(finding attorneys providing bankruptcy assistancéassisted persons” are debt relief agencas),Conn.
Bar Ass'n v. United States, 394 B.R. 274, 280 (BnrC 2008) (reading statute for its "plain meaningit th
attorneys are debt relief agenciesijth In re Attorneys at Law and Debt Relief Agencies, 332 BR, 71
(Bankr. S.D. Ga. 2005) (finding attorneys are not delf agencies "so long as their activities falthin
the scope of the practice of law and do not constiduseparate commercial enterprisafjd In reReyes,
361 B.R. 276, 281 (Bankr. S.D. Fla. 2007) (findingtdeb counsel provided service pro bono and thus did
not fall within debt relief agency category).

125 Seel1l U.S.C. § 528(a)(1) (2006) (setting forth requireménivitten contract);see alsoBraucher,
Bench and Barsupranote 107, at 137 (discussing limitations on adviteraeys can offer prior to signing
contract along with other ramifications of contraajuieement).See generally In r&®obinson, 368 B.R.
492, 500 n.7 (Bankr. E.D. Va. 2007) ("[T]here can b&eldoubt that the requirement for a written corttrac
applies to attorneys representing consumer debtoris aodstitutional.").

126 SeeConn. Bar 394 B.R. at 284 (holding unconstitutional 11 U.§G26(a)(4) "gag rule" on attorneys
advising clients to incur debt in contemplation ehkruptcy);see also Milavet541 F.3d at 797 (finding 11
U.S.C § 526(a)(4) unconstitutional when applied torattys as debt relief agencies); Erwin Chemerinsky,
Constitutional Issues Posed in the Bankruptcy ARrevention and Consumer Protection Act of 200%
AM. BANKR. L.J. 571, 579 (2005) (noting section 526(a)(4) prdkisuch advice even when "completely
legal and even desirable for the client").

127 5eel1 U.S.C. § 101(12A) (2006) (neglecting to set anyimiim number of cases handled in order to
be debt relief agency); Sommeupranote 3, at 207 (stating lack of time limit impli#sat representing one
assisted person could make firm DRA forevege alscCatherine E. Vance & Corinne Coophlline Traps
and One Slap: Attorney Liability under the New Bapkcy Law 79 AM. BANKR. L.J. 283, 294 (2005)
(questioning whether attorney volunteering to lookradebtor's papers turns attorney into DRA).

128 Seeln re Attorneys at Law332 B.R. at 68-70 (noting state regulation of ficacof law and that
preemption should not be lightly presumed, espgciaider the ambiguous provisions of 2005 bankruptcy
law).

125 seeBraucher,Bench and Barsupra note 107, at 134-35 (concerning how discouraging tbis
attorneys to be required to give misleading disclesyrsee alsoClaude R. BowlesExpecting the
Unexpected: Unusual Domestic Relations Law IssuasNtay Arise Under the BAPCRAL FAm. L.Q.
343, 361 (2007) (discussing difficulty of disclosure piiemce and impact it has on domestic relations
attorneys deemed DRAs); David G. Epstéir;ew Lines55 Av. U. L. REv. 1291,1310-11 (2006) (stating
result of changes will be fewer attorneys willingotovide bankruptcy assistance to debtors).
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The use of the label "debt relief agency," appdydat both attorneys and non-
attorney petition preparers, could confuse theiputilout the differencE’ A long
standard form disclosure set forth in the statliie poorly formatted and tends to
give the impression that filing without a lawyerut be a good choice; most
bankruptcy experts would strongly disagree; the52@v is very complex and full
of traps for the unwary, so that filing pro se—whipermitted—is an almost
guaranteed recipe for making a mess of a caseunfisg applicability to lawyers
and considering the consumer protection purposkeofequired disclosures, courts
should clarify that debtors' lawyers may improvetio® communication in required
disclosures, both in form and in substance. Imgmoents could include changes in
wording or providing supplementary information.

Changed wording to clarify the message should loevat under the statutory
language permitting a "substantially similar" sta¢mt for several disclosur&¥.
For example, the statute sets forth the requirerktiite following disclosure or "a
substantially similar statement":

We are a debt relief agency. We help people keblankruptcy
relief under the Bankruptcy Cod&.

Attorneys should be able to improve this stateneiiis:

We are attorneys who help people file for bankraptdief under
the Bankruptcy Code.

Petition preparers should be able to state:
We are petition preparers who help people fill fowins to file for

bankruptcy relief under the Bankruptcy Code. Werat attorneys
and cannot provide legal advité.

130 Congress seems to have been concerned about lamlyersied to obscure the fact that chapter 13 is a
form of bankruptcy, which has been a probl&eelean Brauchet,awyers and Consumer Bankruptcy: One
Code, Many Cultures67 Av. BANKR. L.J. 501, 552 (1993) [hereinafter Brauchemwyers and Consumer
Bankruptcy (reviewing advertisements of bankruptcy lawyers aoting avoidance of word "bankruptcy").
However, the label "debt relief agency" is not areetfize tool to accomplish this goal and may gethia
way of the rest of the disclosure; some lawyers fadeertised that they provide "debt relief" to alvthe
negative connotations associated with the word Khaicy." See id See generallypavid Hahn,Velvet
Bankruptcy 7 THEORETICAL INQUIRIES L. 523, 525 (2006) (discussing "connotation[s] of fafuand
"stigma" of personal bankruptcy).

¥111 U.S.C. § 527(b) (2006).

13211 U.S.C. §§ 527(b) & 528(a)(4) (2008geConn. Bar Ass'n. v. United States, 394 B.R. 274884
(D. Conn. 2008) (finding constitutional statutory diistire or one "substantially similar"fee generally
Marisa Terranova, Notéttorneys as Debt Relief Agencies: Constitutionahsderations 13 FORDHAM J.
CORP. & FIN. L. 443, 462—64 (2008) (discussing constitutionadityl1 U.S.C. § 527(b)).

1311 U.S.C. § 528(a)(4) (2006%eeOlsen v. Gonzales, 350 B.R. 906, 920 (D. Or. 2008}irfg
determination whether disclosure is "substantialtyilgir" requires case-by-case determination).
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The specific phrase "debt relief agency" should b®trequired because it is not
clear (and may sound like a government agencyabany rate certainly does not
immediately make a reader think that the "agencighirbe a bankruptcy lawyer in
private practice).

A long model disclosure set forth in the statuttest:

IMPORTANT INFORMATION ABOUT BANKRUPTCY
ASSISTANCE SERVICES FROM AN ATTORNEY OR
BANKRUPTCY PETITION PREPARER.

If you decide to seek bankruptcy relief, you capresent
yourself, you can hire an attorney to represent gowou can get
help in some localities from a bankruptcy petitimeparer who is
not an attorney. THE LAW REQUIRES AN ATTORNEY OR
BANKRUPTCY PETITION PREPARER TO GIVE YOU A
WRITTEN  CONTRACT SPECIFYING WHAT THE
ATTORNEY OR BANKRUPTCY PETITION PREPARER WILL
DO FOR YOU AND HOW MUCH IT WILL COST. Ask to see
the contract before you hire anyone.

The following information helps you understand whaist be
done in a routine bankruptcy case to help you exalhhow much
service you need. Although bankruptcy can be cerjpiany
cases are routine.

Before filing a bankruptcy case, either you or yattorney
should analyze your eligibility for different formsf debt relief
available under the Bankruptcy Code and which fofmmelief is
most likely to be beneficial for you. Be sure yonderstand the
relief you can obtain and its limitations. To faebankruptcy case,
documents called a Petition, Schedules and Stateofid¢financial
Affairs, as well as in some cases a Statementtention need to be
prepared correctly and filed with the bankruptcyrto You will
have to pay a filing fee to the bankruptcy cou@nce your case
starts, you will have to attend the required firgteting of creditors
where you may be questioned by a court officialechh ‘trustee'
and by creditors.

If you choose to file a chapter 7 case, you mawadied by a
creditor to reaffirm a debt. You may want helpidégy whether to

134 One of the problems with petition preparers is thatay be impossible to fill out bankruptcy forms
without providing legal advice. The forms raise maggal issuesSee In reHennerman, 351 B.R. 143, 151
(Bankr. D. Colo. 2006) (stating preparing forms is &rdntly 'legal advice™) (citation omittedee also In
re Lazarus, No. 05-80274C-7D, 2005 WL 1287634, at *4 @ak.D.N.C. Mar. 14, 2005) (discussing role
and limitations of petition preparers); Vance & Coopeipranote 127, at 295-98 (discussing how blurred
"legal advice" line is in analysis of document prepadWe The People").
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do so. A creditor is not permitted to coerce ynoto ireaffirming
your debts.

If you choose to file a chapter 13 case in which gepay your
creditors what you can afford over 3 to 5 years pay also want
help with preparing your chapter 13 plan and wlih ¢onfirmation
hearing on your plan which will be before a bankeypudge.

If you select another type of relief under the Bapkcy Code
other than chapter 7 or chapter 13, you will wanfind out what
should be done from someone familiar with that tgpeelief.

Your bankruptcy case may also involve litigatior¥.ou are
generally permitted to represent yourself in litiga in bankruptcy
court, but only attorneys, not bankruptcy petitioreparers, can
give you legal advic&®

Blocks of capital letters are harder to read thatefs in upper and lowercase and
thus represent poor formatting for consumer priaeatisclosures® It should be
permissible to change the caption and body of tnen fthat are set forth in the
statute in capital letters and instead present thrempper and lower case, with
some other way to set them apart, such as bolggraettering and blank space to
set them off’

The substance of this long disclosure is also kiginbblematic. Although it
might be possible to go through it and carefullyrect misimpressions conveyed
and come up with an improved alternative discloshat is "substantially similar,"
as a practical matter attorneys are likely to cbdossimply provide the disclosure
as is. They should be able to put at the top efpiige, "The following is a model
disclosure set forth in the Bankruptcy Code. Iswmt written by anyone in our
office.” They should be able to supply anotherceieof paper correcting
inaccuracies, such as that "You will have to pafjliag fee to the bankruptcy
court,” when in fact, the 2005 law provides for sotaw-income debtors to file
without paying a filing feé® Furthermore, attorneys are likely to disagree it
implications of the model disclosure form that "yzan represent yourself' or "you

13511 U.S.C. § 527(b) (2006%ee3 COLLIER ON BANKRUPTCY, | 527.03, at 527-10-527-11 (Alan N.
Resnick et al. eds., 15th ed. rev. 2006) (discgssimbiguities in statute and noting it is unclear,
unworkable, and misleading); Brauch&egnch and Barsupra note 107, at 135 (noting errors in long
disclosure).

1% SeeKAREN A. SCHRIVER, DYNAMICS IN DOCUMENT DESIGN. CREATING TEXT FOR READERS 274
(John Wiley & Sons Inc1997) (listing studies showing text in all capitettérs is less legible than text in
upper and lower case letters).

37 See id ("Reading speed is optimal when uppercase andrémse letters are used . . . [w]hen extra
emphasis is needed, bold has been found to beex be# than uppercase.").

13828 U.S.C. § 1930(f) (2006) (providing for fee waivekother factual error is contained in 11 U.S.C. §
527(a)(2)(B) (2006), requiring disclosure of the "repiaest value of each asset as defined in sectior 506.
Section 506 concerns valuation of secured claimdpés not apply to all assets of a debtor, and exempt
assets are to be valued instead on the basis ofi&aket value." 11 U.S.C. §8 506, 522(a)(2) (2006).
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can get help in some localities from a bankruptetitipn preparer who is not an
attorney" and that, "The following information help. . you evaluate how much
service you need. Although bankruptcy can be cemphany cases are routiné>
Lawyers should be able to state their views thiaigfiwithout a lawyer is very risky
and that using a petition preparer is not a godatisa because only a lawyer will
be able to identify whether many new complexitigplg, such as use of the
exemption list of another state because the demimved with 730 day$® or
nondischargeability of debts under nineteen sepagdragraphs of section
523(a)*** including child support obligations, certain talaligations, and certain
recently incurred debts (categories that apply ases that might otherwise be
considered "routine"). Lawyers will also be able a&void pitfalls such as
"automatic dismissal" for failing to provide certggaperwork, a problem that arises
in "routine" pro se cases. If pro se cases weee &good idea, this is no longer the
case; debtors need lawyers to have a good chanoavigating the Bankruptcy
Code post-2005. The information in the model disate does not in fact help a
consumer debtor to evaluate "how much service yadn

There is a plausible case to be made that thermmant of the long disclosure
form or something substantially similar involvesmyelled speech contrary to
considered and wise professional judgmié&ntt is not an ideal solution to require
debtors' lawyers to make a disclosure with mislegditatements and then attempt
to correct the misconceptions thus induced. Tlolkicy point could be used to
shore up an interpretation that the DRA provisidosnot apply to lawyers or that
they are unconstitutional compelled speech becail®y are misleading.
Alternatively, courts should allow better communica, either by supplementary
documents or by rewriting the model disclosurehim $tatute to better comport with
good legal advice.

One DRA provision has been held unconstitutional oynerous courts as
applied to attorney¥?® This provision bars DRAs from advising clients it@ur
debt in contemplation of bankruptcy, including paymof a fee for services of a

13911 U.S.C. § 527(b) (20063eeBraucher,Bench and Barsupranote 107 at 135-36 (“[T]he 2005 Act
has created so many traps that even a sophistidetedr would have trouble negotiating them withaut a
attorney.").

1011 U.S.C. § 522(b)(3)(A) (20086).

14111 U.S.C. § 523(a) (2006).

142 Chemerinsky,supra note 126, at 577-78 (noting those objecting toldésze requirements under
sections 527 and 528 "are likely to argue that theklate First Amendment because they are not 'narrowly
drawn' and . . . increase likelihood of misleadingesi").But seeRobin Huffman,Bankruptcy and Free
Speech: New Bankruptcy Code Provisions Restrictrdys' Right to Properly Advise Client85
HASTINGS CONST. L.Q. 118, 131 (2007) (concluding "[t]he requirementssection 527, while possibly
cumbersome for some attorneys, pass constitutionatisy under an undue burden test").

1311 U.S.C. § 526(a)(4) (20063pe supranote 126 (citing two cases so holdingge alsaZelotes v.
Adams, 363 B.R. 660, 665 (D. Conn. 2007) (findiegt®mn 526(a)(4) "prohibits attorneys from advising
their clients to take various lawful, financiallyugent actions prior to filing for bankruptcy" anchése
actions may even prevent the bankruptcy in the pieste").
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petition preparer or attornéy. Attorneys should not feel bound to comply wittsthi
provision, but obviously repeal or a Supreme Cdedision in accord would add to
their comfort in making that choice. In generailyoCongress can completely fix
problems with the credit counseling, financial emtion and DRA provisions, but
the burden of these provisions can be amelioraggddicial interpretation sensitive
to their consumer protection purposes.

B. Provisions with Abuse Prevention Purposes

Abuse prevention is obviously a central purposthef2005 law. This purpose
is reflected in the presumed abuse means testindeoth chapter 7 and chapter
13*° discussed below, and in such provisions as thegpicg the homestead
exemption in some cas¥$.lt is also reflected in new paperwork requirements
such as the requirement of supplying payment advipay stubs) for the last six
monthst*’ Implicit in the purpose to prevent abuse is alsmgpose not to impede
nonabusers, who are, Marramastressed, the "vast majority" of chapter 7 fitdfs.

The paperwork requirements of section 521(a)(1) earforced with a very
strange remedy: cases are "automatically" dismid€edays after the filing of a
petition if the paperwork is not filed within 45 ya*® This concept of automatic
dismissal has been a head-scratcher for the cqatscularly since the law also
provides for parties in interest to request an ordé dismissal for cases

14411 U.S.C. § 526(a)(4) (2008).

145 See11 U.S.C. § 707(b)(2) (2006) (containing elaborate festpresumed abuse); 11 U.S.C. §
1325(b)(3) (2006) (providing for use of presumed abusersgsein disposable income calculation for
debtors above median incomdy); re McVay, 371 B.R. 190, 201 n.11 (Bankr. W.D. Tex. 2P@noting
section 707(b)(2) was changed from presumption in favdebfor to presumption of abuse).

146 Seell U.S.C. § 522(0)—(q) (2006) (listing limitations loomestead exemption); Wallace v. Rogéts (
re Rogers), 513 F.3d 212, 217 (5th Cir. 2008) ("Enaetegart of BAPCPA, 11 U.S.C. § 522(p)(1) limits
the state law homestead exemption under certaturostances."). Unfortunately, the provision generally
requiring debtors to use exemptions from a state theyed from until they are domiciled in their new
home for 730 days has complicated the job of ban&yuattorneys by requiring them to use other states'
exemptions in many more cases. 11 U.S.C. § 522(b)(32@06).

147 Seel11 U.S.C. § 521(a)(1) (2006 re Calhoun, 359 B.R. 738, 739 (Bankr. E.D. Mo. 2007Thé
Bankruptcy Abuse Prevention and Consumer Prote&airof 2005 ("BAPCPA") requires debtors, unless
otherwise directed by the Court, to file copies dfalyment advices received within the 60 days betioee
petition date.")iIn re Luders, 356 B.R. 671, 673 (Bankr. W.D. Va. 2006) (gitli U.S.C. § 521(i) (2006),
mandating dismissal of petition if advices notdilgithin 45 days).

148 seeMarrama v. Citizens Bank of Mass., 549 U.S. 365, $2Tt. 1105, 1111 (2007) ("The class of
honest but unfortunate debtors who do possess atutbsight to convert their cases from Chapter 7 to
Chapter 13 includes the vast majority of the hundmfdshousands of individuals who file Chapter 7
petitions each year."see alsoBraucherA Fresh Startsupranote 21, at 1305-06 (noting 2005 law was
presented to Congress as way to stop abuse, not@rfiing for all debtors); A. Mechele Dickerson,
Regulating Bankruptcy: Public Choice, Ideology, &y®nd 84 WasH. U. L. Rev. 1861, 1869 (2006)
(noting even strong supporters of 2005 law recognizasiscdf debtors whose debt was incurred without
fault and who deserved quick discharge).

149 Seell U.S.C. § 521(a)(1), (i)(1) (2008) re Hall, 368 B.R. 595, 598-99 (Bankr. W.D. Tex. 2007)
(maintaining 45-day dismissal provision is to bedrégerally).
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automatically dismissé® and also because all of the required paperworsepgx
the list of creditors, can be dispensed with ife"tourt orders otherwisé>* The
better view is to require an order of dismissal d&atomatic dismissal to occef
and to treat non-dismissal for failure to file reqd paperwork as res judicata after
entry of a final order in a cas®&.

The abuse-prevention centerpiece of the 2005 laweéans testing under a
complicated "presumed abuse" t&8fThe idea was to exclude from chapter 7 those
debtors with relatively higher incomes and theigbtb repay some debt and thus
push them into repayment plans in chaptef®*1&€ongress received submissions
indicating that, depending on various assumptititesportion of debtors in chapter
7 who could afford to pay a significant amount béit old debt ranged from
twenty-five percent to low single digit®

Congress chose median income as the thresholddsumed abuse testift,
meaning anyone at or below median income couldora presumed abuser. The
2005 law also incorporated presumed abuse meatiagtéato chapter 13 for
above-median-income debtors, who must calculateuatsaavailable to fund their
plans using the expense formula of chapter 7 mesting*>®

%0 5eel11 U.S.C. § 521(i)(2) (2006)n re Luders 356 B.R. at 673, 673 n.4 (noting apparent conflict
between sections 522(i)(1) and 522(i)(But see In reckawson, 338 B.R. 505, 510 (Bankr. D. Utah 2006)
(holding provision for automatic dismissal and psimn allowing party to request dismissal are consigte

18111 U.S.C. § 521(a)(1)(A), (B) (2006).

152 Seeln re Spencer, 388 B.R. 418, 421 (Bankr. D.D.C. 2008) (sjatection 521(i)(1) "does not mean
that when § 521(i)(1) is triggered, the catands automatically dismissed . . . .'ln re Parker, 351 B.R.
790, 801 (Bankr. N.D. Ga. 2006) (reasoning truly eattic dismissal would render section 521(i)(2) "mere
surplusage")see alsdn re Manalad, 360 B.R. 288, 296 & n.23 (Bankr. C.D. QD7) (referring readers to
Parkerfor analysis of section 521(i) and automatic disaljss

153 See In reOber, 390 B.R. 60, 64 (Bankr. W.D.N.Y. 2008) (holdimg judicata doctrine precluded
challenges to confirmation order premised on argurres# bad automatically been dismissed when trustees
and creditors failed to object to plan confirmati®®e alsdMontana v. United States, 440 U.S. 147, 153-54
(1979) (presenting rationales for precluding parties frelitigating issues "they have had a full and fair
opportunity to litigate").

%411 U.S.C. § 707(b)(2) (2006%eePerlin v. Hitachi Capital Am. Corp., 497 F.3d 36493(3d Cir.
2007) (stating section 707(b) "create[s] a presumpbioabuse against [consumer] debtors . . . who have
sufficient income to repay their debts®ge alsdn re Naut, No. 07-20280REF, 2008 WL 191297, at *14
(Bankr. E.D. Pa. Jan. 22, 2008) (concluding applicatib section 707(b) means test subjected debtor to
presumption of abuse).

15511 U.S.C. § 707(b)(1)-(2) (2006)eeH.R. REP. NO. 109-31,supranote 2, at 12 (explaining "needs-
based" reforms would move debtors from chapter 7 totehdB, thus increasing payments to creditors and
noting some courts did not consider debtor's "ghiiitrepay a significant portion of his or her dehis af
his or her future income" as substantial abuse undeefoem Code).

1% H R.ReP. No. 109-31 supranote 2, at 5 n.18 (listing statistics pertainingéscentage of debtors with
at least some ability to repay debts).

157 Seell U.S.C. § 707(b)(7) (2006) (setting presumptive-altersel above median income); Schultz v.
United States, 529 F.3d 343, 347 (6th Cir. 2008) i debtor's current monthly income is equal to or
below the median, then the presumption of abuse dokarise.")In re Harr, 360 B.R. 759, 761-62 (Bankr.
N.D. Ohio 2007) (holding only above-median-income debiay be subject to presumption of abuse).

1% Seel1l U.S.C. § 1325(b) (2006)n re May, 390 B.R. 338, 340-41 (Bankr. S.D. Ohio 2008)
(recognizing section 1325(b) requires above-mediaoAmcdebtors to use chapter 7 means test to determine
disposable income)n re Crego, 387 B.R. 225, 228 (Bankr. E.D. Wis. 2008) (I&sst for above-median
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As we shall see, presumed abuse means-testingesatclty a small number of
debtors in either chapt& Congress apparently thought many above-median-
income debtors with means to repay old debt wetiingea discharge in chapter 7
and that, in chapter 13, above-median-income deltere not committing as much
as they should to unsecured creditors. To dedh wifsumptions about these
categories of abuse, Congress created an elalmeates testing formula, but it has
turned out to affect few debtot®. In other words, there is little of the abuse
Congress apparently targeted. The solution to remsgpnal empirical error,
however, should not necessarily be for the bankyupburts to make up their own
more demanding tests, district by district and dpsease.

In the first years under the new law, only eightnime percent of chapter 7
debtors were above median income, the thresholarfgrpossibility of presumed
abuse®! Furthermore, being above median income does natllysforce a debtor
into chapter 13. Ninety percent of the above-mediaapter 7 debtors in the first
year and a half under the 2005 law passed the pebabused teS¥ probably due
to a combination of factors, such as high secusdat-dayments (which are added
to expensesf? income that is not much over medidghand use of IRS expense
standards that are forgiving compared to what nutetitors try to live on®®

debtors, the [2005 law’s] amendments to [c]hapter 1&fieel disposable income to mirror the outcome
under the [c]hapter 7 means test.").

%9 See infranotes 161-78 and accompanying text (discussing means test is ineffective way of
catching debtors).

180 See11 U.S.C. § 707(b)(2) (2006) (detailing presumed-abuse-srieating formula)infra notes 161—
78 and accompanying text (describing method usedemnmtesting and its flaws). In reBarr, 341 B.R.
181, 185 (Bankr. M.D.N.C. 2006) (acknowledging manyrees doubt effectiveness of means testing to
prevent abuse).

161 SeeWhite, Year 2, supranote 101, at 16 (reporting that, from October 20803viarch 2007, "[o]f
chapter 7 debtors, 7.9 percent have income abovepilécable state median incomesgealso Clifford J.
White 11, Update on the United States Trustee Program's Imgéation and Enforcement of the BAPGPA
26 AM. BANKR. INST. J. 14, 14 (Nov. 2007) [hereinafter Whitdpdatg (reporting that, from October 1,
2006 to June 30, 2007, "approximately 9 percenhapter 7 debtors had income above their state m@dian

162 SeeWhite, Year 2 supranote 101, at 16 (stating that, from October 2005—-K&@07, 9.5 percent of
above-median-income debtors in chapter 7 were presammesive); WhiteUpdate, supranote 161, at 14
(reporting that approximately 10 percent of above-medicome chapter 7 debtors were presumed
abusive.).

183 11 U.S.C. § 707(b)(2)(A)(iii) (2006) (permitting debtors deduct monthly secured debt payments
contractually due).

184 Historically, the curve of debtor income has taitétrapidly above median incomseelean Braucher
and Charles W. Mooney JMeans Measurement Rather Than Means Tes2@W. BANKR. INST. J. 6, 57
n.3 (Feb. 2003) (reporting data from research of FdriFand Gordan Bermant showing median income of
chapter 7 debtors who filed in 2000 to be $26,400h 60" percentile of $30,492, ¥Opercentile of
$36,000, 861 percentile of $42,000, $0percentile of $81,180, and YPercentile of $95,5085ee infra
notes 171, 187 and accompanying text (concerningaeglthat the income patterns are the same post-2005
law).

165 seeEugene R. WedoffMeans Testing in the New § 707(B9 AM. BANKR. L.J. 231, 255 (2005)
("[E]ven hypothetical taxpayers living in the GardeénEalen, with cost-free satisfaction of all their basic
needs, would still be allowed a deduction from the@ome in the total amount set out in the National
Standards."); Charles J. Tabb & Jilian K. McClellahtjing With the Means Tes31 S.ILL. U. L.J.463,
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Furthermore, above-median-income debtors in chapteno "flunk” the presumed
abuse test can choose to attempt rebuttal basspemmal circumstances that justify
additional expenses or that result in reduced ireame, to overcome exclusion
from chapter 7 on the basis of the backward-lookimgiula of the presumed abuse
test'® Presumably anticipating successful rebuttal, & fitst eighteen months of
means testing, the US Trustee system exercisedistsetion not to challenge
twenty percent of presumed abusers in chapterfiguee that went up to thirty
percent in the nine months ending June 30, 2800e 2005 law also provides for
dismissal from chapter 7 for abuse based on thalityp of the circumstances" or
"pad faith,®®but in the early period under the law, the US @astystem has not
frequently found grounds for such challenges; isvminging abuse challenges,
presumed as well as on discretionary grounds, in @me in 140 chapter 7 cases
(about .7 percentf?

Even in chapter 13, according to EOUST figurestkar first year and a half
under the new law, means testing was not a drivé&agon or concern for nearly
three-quarters of filer§? Only twenty-seven percent of chapter 13 filers hhdve

478 (2007) (noting debtors may use IRS monthly expemseunt even if it exceeds debtor's actual
expenses).

166 Seel1 U.S.C. § 707(b)(2)(B) (20086) (“[P]resumption of abmesy only be rebutted by demonstrating
special circumstances . . . .5ge also In reClose, 384 B.R. 856, 860 (Bankr. D. Kan. 2008}ifrpneed to
rebut presumption of abuse with special circumstgn&scause income under the means test is basad on
six-month look back, it will be too high for thosd@se income has gone down in the last six moigas.
11 U.S.C. § 101(10A) (2006) (defining "current montimgome," used in section 707(b)(2)(A)(ipee also
In re Celedio, No. 07-31389 TEC, 2008 WL 2557475 at *1niBaN.D. Cal. June 23, 2008) (interpreting
section 101(10A))In re Hayes, 376 B.R. 55, 65 (Bankr. D. Mass 2007) ("@jme . . . is calculated based
on the debtor's actual income received in the simthsoprior to the petition filing.").

17 White, Year 2, supranote 101, at 16 (noting U.S. Trustees decided mdile motion to dismiss in
about twenty percent of chapter 7 presumed-abuse c&gbisg, Update, supranote 161, at 68 (noting use
of "statutory discretion to decline to file motiomsabout 30 percent of the 'presumed-abusive' casess).
Tabb & McClelland supranote 165, at 514 (discussing testimony from Acfiigector of Executive Office
of U.S. Trustees stating trustees chose not toasigdl all presumed-abusive debtors).

16811 U.S.C. § 707(b)(3) (20063ge In rePatterson, 392 B.R. 497, 502 (Bankr. S.D. Fla. 208@ting
courts may dismiss chapter 7 cases under section {8 {bdebtor filed in bad faith or "if the totality of
circumstances of the debtor's financial situatiemdnstrates abuse'$ee also In r&Zaporski, 366 B.R. 758,
768 (Bankr. E.D. Mich. 2007) (acknowledging trustee cequest section 707(b)(3) dismissal "for bad faith
or based on a totality of circumstances").

169 White, Year 2 supra note 101, at 16Cf. In re Glunk, 342 B.R. 717, 732 (Bankr. E.D. Pa. 2006)
(stating "bad faith dismissal doctrine in chapteages is a narrow doctrine, which should be emplopéd
in extreme cases to protect the integrity of the hastky system"); Tamecki v. Frankn(re Tamecki), 229
F.3d 205, 209 (3d Cir. 2000) (Rendell, J., dissent{ti@]ankruptcy and district courts have reserved bad
faith dismissal for the truly egregious case .).. ."

170 se@White, Year 2 supranote 101, at 1&ee alscElijah M. Alper, Opportunistic Informal Bankruptcy:
How BAPCPA May Fail To Make Wealthy Debtors Pay, W7 GLum. L. REv. 1908, 1931 (2007)
("[T]here is considerable doubt over whether the measiswél have any practical effect in deterring
opportunistic debtors from bankruptcy.”); Marianne@ilhane & Michaela M. WhiteCatching Can-Pay
Debtors: Is the Means Test the Only Wal® AM. BANKR. INST. L. REV. 665, 668 (2005) ("The means test
... may deter or dismiss relatively few would-bamter 7 debtors.").
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median incomé’* which means they were not pushed into chapteryl@ésumed
abuse means testing and not governed there byxifenge guidelines of means
testing. Rather, they were subject to the approzatied over from pre-2005 law,
of looking at whether there is disposable inconterafleduction of "reasonably
necessary" expenses for the support of the debibrttze debtor's dependenhts.
Probably even most of the twenty-seven percentapter 13 filers above median
income would have passed presumed abuse reviewapter 7 (based on their
allowed deductions for expenses, particularly &mular secured debts payments as
well as arrearages on secured debts, both of wddohbe deducted, along with a
percentage figure to reflect trustee fees they ipaghapter 13}’® Certainly for
chapter 13 debtors at or below median income aolatly for nearly all chapter
13 debtors, what drives them into chapter 13 isfailing the presumed abuse
means test, but—as before the changes in the lash-sonsiderations as being
behind on secured debts (so that chapter 13 isedetedretain collateral), paying
attorneys fees over time, and a desire to repagitors as much as possible even
though more debt could be discharged in chaptét 7.

The 2005 law provides for use of the expense fighe chapter 7 presumed
abuse test for above-median-income chapter 13 dglaad it has turned out that

"1 \White, Year 2 supranote 101, at 165eeRobert M. Lawless et alDid Bankruptcy Reform Fail? An

Empirical Study of Consumer DebtpB2 Av. BANKR. L.J. 349, 354, 361, 369, 375-77 (2008) (in national
random sample of debtors who filed in February andciM&007, compared to previous studies of debtors
who filed in 1981, 1991 and 2001, finding 2007 dedthousehold incomes, adjusted for inflation, were
"essentially indistinguishable from the incomes lubse filing in 2001 and 1991," with 2007 medians of
$23,136 in chapter 7 and $35,688 in chapter 13,adsul finding that debts were substantially higher in
2007, with 2007 debtors having, at the median fiation-adjusted dollars, more than twice the negatiet
worth of 1981 debtors, meaning they were "in morepeegte financial shape than their counterparts of
earlier years"). Lawless et al. also discuss "theings800,000 families" in 2007, referring to the fadatth
half the number filed in 2007 compared to the pepoeceding 2005, and conclude that the most likely
scenario, given the similarity of those who filed2@01 and 2007, is that the missing families hadnme
and debts like those who did file in 2007, meantrgy had no higher incomes than in 2001 but muctemo
debt and that the 2005 law randomly sorted somelitsmut of receiving bankruptcy religél. at 375-77.

172 5eell U.S.C. § 1325(b)(1)—(2) (2006) (stating court shalprove plan as long as all disposable
monthly income is applied to make payments to umset creditors and disposable income includes all
income not reasonably necessary for the mainteremtsupport of the debtor and his dependents).

17811 U.S.C. § 707(b)(2)(A)(i)—(iv) (2006) (detailing allable deductions).

174 U.S. DEPARTMENT OFJUSTICE, EXECUTIVE OFFICE OF THEU.S. TRUSTEES REPORT TOCONGRESS
IMPACT OF THEUTILIZATION OF INTERNAL REVENUE STANDARDS ON DEBTORS AND THECOURT ([sic] 4
(2007) [hereinafter EOUST, Report to Congre$s
http://www.usdoj.gov/ust/eo/public_affairs/reports déés/docs/Rpt_to_Congress_on_IRS_Standards.pdf;
RAND Institute for Civil JusticeThe Bankruptcy Abuse Prevention and Consumer Rioteéct of 2005:
Evaluation of the Effects of Using IRS Expense @taisdto Calculate a Debtor's Monthly Disposable
Income in EOUST Report to Congressupra 24, 42 [hereinafteRAND Study (noting arrearages on
secured debts, paying attorneys fees in the plah, "eesponsibility-to-pay culture" as reasons below-
median-income debtors file in chapter 13). Steerin@tbgrneys for no particularly good reason may also
continue to be a problenSee William C. Whitford, The Ideal of Individualized Justice: Consumer
Bankruptcy as Consumer Protection, and Consumeteletion in Consumer Bankruptc§8 Av. BANKR.

L.J. 397 (1994) (concerning problem of debtors' attn&tgering them into chapter 13 when a quick
discharge in chapter 7 might be more appropriate).
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the formula requires less payment in chapter 18 tiader pre-2005 laW? The
initial empirical results are in on this point: éngovernment-commissioned study
mandated by the 2005 law, it was determined thauge in chapter 13 of the IRS
expense standards incorporated into presumed afresses testing has the effect of
allowing above-median-income chapter 13 debtorpay less than their reported
actual expenses, with the advantage greater folotier-end of the above-median
income group/®On average, above-median-income chapter 13 deibttine study
had $490 less in actual reported expenses a mdmth the IRS standards
allowed!”” Only seventeen percent had greater reported aetminses than the
IRS amount$’®meaning more than eighty percent of above-medieorte chapter
13 debtors are required to pay less than if thepasable income were determined
according to pre-2005 law. In short, Congress elws elaborate presumed-abuse
test that most of the time does not require mopayment in chapter 13 by above-
median-income debtors.

It is important to stress that these results donme@n debtors actually had the
excess income that their schedules | (for incomnme) & (for expenses) reported.
Debtors in bankruptcy are not great budgeters eir treal expenses, and many
stretch to pay for collateral and thus understagér tother expenses to make their
plans add up’® Failure to complete plans has been a problem fongitime!®*and
it may be that IRS standards are more realistia thebtors' budgets about what
they need to live on.

Debtors who file in bankruptcy are often not realiabout budgeting, before or
after filing, and lawyers should help them to &#ittheir real expenses to make their
plans sustainable in chapter 13 and to minimizeflicbrwith trustees in either
chapter 7 or chapter 13. This need to budgetstazlily for all expenses to avoid
means testing issues is among the many reasonlitgitpro seis a bad ided™

175 SeeEQUST, Report to Congressupranote 174, at 4 (reporting that calculating dispasabtome
under IRS Standards is advantageous to chapter 18rsldicause "debtors are required to repay less
money to creditors than under the pre-BAPCPA systes@®; alsocCulhane & White supranote 170, at
681-82 (remarking new definition of disposable incamiiews some chapter 13 debtors to pay less than
under pre-2005 judicial tests).

176 SeeEOUST,Report to Congressupranote 174, at 3—4 (reporting that study of chapteddlors
who filed between April and November of 2006 showeose above median were allowed, "on average,
$490 in expenses above the amount that debtorst tbpy actually spend” and those with lower incare
benefited more); WhiteYear 2 supra note 101, at 16 (stating lower-income—above-medibapter-13
debtors benefited most from use of IRS Standards).

17 SeeEQUST,Report to Congressupranote 174, at 4see alséTabb & McClelland supranote 165, at
478 ("[D]ebtors may use the 'monthly expense amospesified' by the IRSgvenif those are higher than
the debtor's actual expenses in those categories.").

178 SeeRAND Studysupranote 174, at 29, Table 4.4 (2007).

179 SeeBraucher Debtor Education, supraote 102, at 565 (indicating successful chapter 48 mquires
debtor to create realistic budget).

180 Scott F. Norberg & Andrew J. Velkefebtor Discharge and Creditor Repayment in Chapt&r39
CREIGHTON L. REV. 473, 476 (2006) (reporting in seven-district study, 3#%harge rate for chapter 13
debtors who filed in 1994).

181 See supraotes 139-41 and accompanying text (concerning ataspngro sefiling is risky).
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good lawyers gradually are learning to have debttte expenses permitted under
presumed abuse means testing and put them in sehiEéu

Congress sought to push more payment in chaptbutl8hose a test that has
had small, but not trace, effect in excluding debfoom chapter 7 or making them
pay more in chapter 13 than they otherwise woukkhaThe rate of US Trustee
abuse challenges in chapter 7 increased from oriZ74nto one in 140, nearly
double the pre-2005 rat® In addition, about seventeen percent of above-amedi
income chapter 13 debtors (which means about 4r6epe of all chapter 13
debtors) have to pay more in their plans than upder law®* If Congress thought
that the impact of its means testing would be gredtwas mistaken. This does not
necessarily mean, however, that the courts shoydrel the reach of the statute.
An alternative possible conclusion is that therdeiss abuse than supporters of
means testing imagined, a point made by nearlpaikruptcy experts before the
law was passetf®

As noted, very few debtors who file in chapter & aubject to dismissal for
presumed abuse, either because they are belowmied@me or because permitted
expense deductions allow them to pass the presaimese test® One might
conclude that means testing is a success becanse with incomes above median
who do not have expense deductions that allow tiogpass the means test now file
in chapter 13, bypassing any chance of dismissehapter 7. It is true that a low
rate of dismissal for presumed abuse in chaptares dot necessarily show means
testing has little impact in sorting between theo tehapters. However, other
information indicates that means testing has ordygimal effect in chapter choice.
Most debtors in both chapters have been and cantboube below median

income'®” Many debtors file in chapter 13 to save collatevaén they are behind

82 Forms 22A and C permit many expenses that it wbeldvise to put on schedule SeeCHAPTER 7
STATEMENT OF CURRENT MONTHLY INCOME AND MEANS-TEST CALCULATION, OFFICIAL FORM 22A
(01/08), http://www.uscourts.gov/rules/BK_Forms_O&idal/B_022A_0108f.pdf; GAPTER 13
STATEMENT OF CURRENT MONTHLY INCOME AND CALCULATIONS OF COMMITMENT PERIOD AND
DISPOSABLE INCOME, OFFICIAL FORM 22C (01/08),
http://lwww.uscourts.gov/rules/BK_Forms_08_Official/R2ALC_0108f.pdf;see alsoLisa Barbacci Afarin,
Section 1325(b)(1)(B) and the Predicament of Detengifirojected Disposable IncomE? J. BANKR. L.

& PRAC. 2 Art. 5 (Apr. 2008) (explaining schedule J); ClitfoJ. White IIl, On Our Watch: BAPCPA
Implementation Updat®7 AM. BANKR. INST. J. 1, 68 (Feb. 2008) (explaining changes to Forf&@ad C).

183 White, Year 2 supranote 101, at 16 (reporting US trustee program filgB@ motions to dismiss
under sections 707(b)(2), (3) from October 2005 thrddgich 2007).

184 See supranote 178. The 4.6 percent figure comes from takingrseen percent of twenty-seven
percent (the percent of chapter 13 debtors foundet@bove median income$ee supranote 170 and
accompanying text.

185 SeeNBRC Report,supranote 22, at 89-91 (1997) (rejecting analysis of crieditistry that many
debtors were getting more relief than needed andhtbans testing of chapter 7 was indicated).

18 See supraotes 161-69 and accompanying text.

187 SeeNorberg & Velkeysupranote 180, at 487 (stating chapter 13 debtors inystfid 994 filings had
markedly lower incomes than U.S. population as a &hwith median debtor income "less than 60% of that
for all households")see also supranotes 161 and 171 and accompanying text (less térampercent of
chapter 7 debtors and twenty-seven percent of chaBtdebtors in early period under 2005 law were above
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on mortgage and car payments and need to be ablake up arrearagé¥these
debtors file in chapter 13 whether or not they @peve median income. Third,
chapter 13 has long been used by many relativelyiltcome debtors who are
trying to pay as much as they can thére.

With few high income persons attempting to accés$®echapter, the stakes
are, thankfully, relatively low in the interpretni of the many ins and outs of the
presumed abuse test, particularly in chapter 7t ddly are less than ten percent of
chapter 7 debtors above median income and thugdutyy the presumed abuse
test;® but, in addition, the Bankruptcy Rules Committ@eplemented means
testing sensibly by developing a means testing fibieth allows chapter 7 debtors at
or below median income to stop after the firstib®d and skip 40 additional lines,
reducing their paperwork burdéti.

The cost of means testing, however, is still sigaift. Lawyers for debtors
have to master its intricacies and be preparedea avith them, which has
contributed to increased attorneys f&8slso, the judicial system has to wrestle
with the questions the complex test raiSéand the trustee system has many new
burdens, with the result that bankruptcy filingdess well as attorneys fees have
gone up, likely driving many people away from usbankruptcy even when they
are in desperate financial shdpe.

median income)see alsd_awless et alsupranote 171, at 360-61 & fig. 2 (showing relatively loveomes
of chapter 7 and 13 debtors in national sample o$dHiling in 2001 and 2007; 2007 median household
income in chapter 7 was $23,136 and in chapter k3888,688).

18 SeeEQUST, Report to Congress, supmaote 174 and accompanying text; Brauchewwyers and
Consumer Bankrupt¢ypupranote 130, at 528 ("The major reason [that debtoesufilder chapter 13] is to
retain collateral, particularly where the debtanisrrears on the debt.").

189 Seesupra note 187 and accompanying tesee alsoBraucher,Lawyers and Consumer Bankruptcy
supra note 130, at 541 (concerning complex reasons debtimsE to repay in chapter 13); Norberg &
Velkey, supranote 180, at 461 (noting chapter 13 debtors tylyiteve lower-than-average incomes).

19 SeeWhite, Year 2 supranote 101, at 16 (indicating 7.9 percent of chaptélefs from October 2005
to March 2007 had income above state median); Wbipelate supranote 161, at 14 ("Between Oct. 1,
2006, and June 30, 2007, approximately 9 percent apteh 7 debtors had income above their state
median.").

191 SeeOfficial Form 22A,supranote 182 (directing chapter 7 debtors at or belowiameiticome to skip
lines 16-56)see alsdfficial Form 22C supranotel82 (permitting chapter 13 debtors who are at aoviel
median income to skip lines 24—60).

192 5eeGAO, Dollar Costs Reportsupranote 24, at 21-27, 29-30 (reporting increase inrets' fees
and filing fees); BraucherA Fresh Start, suprarote 21, at 1311 (detailing increased costs cauged b
BAPCPA); Ronald J. ManBankruptcy Reform and the "Sweat Box" of Creditddaebt 2007 U.ILL. L.
REvV. 375,377 (2007) (noting increase in filing costs).

193 See In reBriscoe, 374 B.R. 1, 12 (Bankr. D. Col. 2007) (deieing Congress "“intended for debtors to
use the values set forth in the Local Standards lzulzding their monthly housing and utility expenses
without considering how those values are used byd&ts pursuing delinquent taxpayersi)ie Perfetto,
361 B.R. 27, 28 (Bankr. D.R.l. 2007) (addressing "wikef707(b) requires the means test form, B22A, to
be filed in cases voluntarily converted from Chagteto Chapter 7").

194 SeeGAO, Dollar Costs Reportsupranote 24, at 29-30 and accompanying text (discgssiiteases in
attorneys' and filing fees under the 2005 lagge alsoRobert J. Landry, IIl & Amy K. Yarbroughin
Empirical Examination of the Direct Access CostEtmpter 7 Consumer Bankruptcy: A Pilot Study & th
Northern District of Alabama82 AM. BANKR. L.J. 331, 335-36 (2008) ("Chapter 7 filing fees have



384 ABI LAW REVIEW [Vol. 16: 349

Although the presumed abuse test touches a loweptge of chapter 7
debtors, it still produces quite a volume of casésr example, assuming a million
consumer cases a year, 666,000 in chapter 7 an@@h chapter 13—figures
that approximate 2008 levéld—and assuming eight percent are above median
income in chapter 7 and twenty-seven percent avgeatnedian income in chapter
13°® that means there are about 53,000 chapter 7 aasesearly 92,000 chapter
13 cases a year in which presumed abuse meansgtestitters. Based on the
historical pass rate of ninety percent for aboveliareincome chapter 7 debtdrs,
4,240 in a year would flunk presumed abuse meastinge potentially raising
issues. In chapter 13, all 92,000 above-mediaontecdebtors would be subject to
the presumed abuse test to determine their disfgpogadome, a sizable pool of
cases to raise means testing issues and produsielexble litigation.

In short, means testing produces plenty of deWlisftomplex work for the
courts'® A set of questions that has divided the courtenrs whether, in either
chapter 7 or chapter 13, to adjust the presumeseatoumula in light of reality: for
example, should debtors who own cars outright Iséilable to take the IRS expense
deduction for vehicle ownership? and should owners of cars or homes who have
surrendered or intend to surrender them be altiek® ownership expens&8.0ne

increased dramatically since the passage of therRefet."); Lawless et alsupranote 171, at 358, 365,
369, 375-76 (finding that 2007 debtors had similaotines and more debt than debtors in earlier years and
developing explanation that 2005 law randomly sodat of bankruptcy half of those who would have
otherwise filed in 2007 despite their desperate fir@dishape).

195 SeeAmerican Bankruptcy Institut®uarterly Non-business Filings by Chapter (1994—-30a8ailable
at http://www.abiworld.org/AM/AMTemplate.cfm?Sectionorhe&TEMPLATE=/CM/ContentDisplay.cfm
&CONTENTID=54477 (last visited Oct. 26, 2008) (shawifilings for first half of 2008 were about
333,000 chapter 7 cases and over 170,000 chapters#3, acequaling about 500,000 bankruptcy cases for
first half of 2008).

1% seawhite, Year 2 supranote 101, at 16 (showing figures for period Octol@#52%to March 2007).

197 See supranotes 161-62 and accompanying text (concerning thett about ninety percent of above-
median-income chapter 7 debtors pass presumed-alstigitethat only eight or nine percent of chapter 7
debtors are above median income).

1% SeeGAO, Dollar Costs supra note 24, at 14-16 ("[J]udiciary estimated that asesult of the
Bankruptcy Reform Act, it takes at least 10 peramote time to process a bankruptcy caseség also
David Gray CarlsonMeans Testing: The Failed Bankruptcy Revolutio2@d5 15 AM. BANKR. INST. L.
REV. 223, 228 (2007) (arguing means test's most substaffect is increased burden on judicial process);
Tabb & McClellandsupranote 165, at 514 (questioning value of means telgght of increased burden on
judiciary).

19 SeeEOUST,Report to Congressupranote 174, at 5 (noting "vehicle ownership expenkevahce"
was "area of developing case lawsge alsdRAND Studysupranote 174, at 15 ("The proper treatment of
paid-off cars is unsettled."T;abb & McClelland supranote 165, at 486 (indicating split among courtsuib
meaning of section 707 (b)(2)(A)(ii)(1)).

200 5ee RAND Stugdgupranote 174, at 15 ("Another question dividing the ¢sis whether a debtor may
take an ownership expense deduction for cars anéfdimat the debtor plans to surrender . . s€§ also
David W. Allard & Katherine R. Catanesehe Means Test, Part |l: Deductiqrgs Av. BANKR. INST.J. 14,

63 (Mar. 2007) (discussing whether debtor who intendsutrender vehicle may deduct vehicle expense);
Tabb & McClelland,supra note 165, at 493-95 (discussing debate over whether delthrimient to
surrender may deduct).
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line of argument is to adjust presumed abuse tegtifight of these realitie®; the

other is to treat presumed abuse testing as madiaallowing certain expenses to
be taken even if they will not necessarily contiouelo not currently exist, with the
objective being not perfect justice in each caskerbugh, nondiscretionary and
efficient review of all casé¥ and possibly reflecting realities that would ocifua

chapter 13 plan were attempted or, if a chaptés 13 progress, are likely to come
to pass at some point during a five-year pfamBoth the mechanical and reality-
adjustment readings of section 707(b) are defem&iblSome courts say the

21 SeeEOUST,Report to Congressupranote 174, at 5 (supporting adjustments based omxelactual
"vehicle payment obligation to be entitled to tkkpense allowance"); Tabb & McClellansljpranote 165,
at 493 (noting argument asserting debtor who "doé#tend to make installment payments on his seture
debt" should not be allowed deduction).

2025eeWhitford, supra note 174, at 401-03 (discussing difficulty of attainindividualized justice in
consumer cases and desirability of using consurmerbptcy to enforce consumer rights); Jay Cristol &
Cheryl Kaplan,11 U.S.C. § 707(b)(2)(A)(iii)): Does It Mean What It Saysl Say What It Means29 U.
FLA.J.L.& PuB. PoL'y 1, 11-12 (2008) ("[A]lthough BAPCPA was intended tecedi®@ut those debtors who
could repay a portion of their debts, the meanswest also enacted to create a uniform and mechanical
method for determining a certain level of ‘abuséhaeut regard to an individual's actual circumstaite
see also In r&Vilkins, 370 B.R. 815, 819 (Bankr. C.D. Cal. 2007)r(stouing means test as "mechanical test
that requires the debtor to assume as expenses d&&standards, rather than using the actual expenses of
the debtor in these categories").

203 geeCarlson,supranote 198, at 282 ("[A] debtor eligible for chapter (Y8t nevertheless in chapter 7)
may include the 'actual' administrative expensedofiaistering a chapter 13 plan."). Furthermore, the IRS
expense amounts may be placeholders for likely resgee during the plan period, such as needing taabuy
newer car on credit if the debtor has an old oneeglnautright at filingSeeCarlson supranote 198, at 277
("[W]here the debtor owns the car free and clearptabably . . . in need of replacement.”).

204 cf, Sommersupranote 3, at 197-9¢highlighting opposing views on how to compute tgoTsation-
expense deductiongfompareTabb & McClellandsupranote 165, at 489 (suggesting mechanical test is a
primary goal of means testingkith In re Edmunds, 350 B.R. 636, 649 (Bankr. D.S.C. 2006)difig
mechanical application of means test would creegatgr potential for "opportunistic filings"). Conceg
taking an ownership expense for housing or transpontatihere the debtor owns the property outright,
section 707(b)(2)(A)(ii)(1) refers to taking "the debisoapplicable monthly expense amounts" under the IRS
national and local standards used in means te&img) covering housing and transportation), and the "the
debtor's actual monthly expenses" for certain otlaegories of expenses for which the IRS does not set
guideline amounts. Some courts treat the use of trel Rapplicable" as requiring actual expenses, but
"applicable" could instead refer to the IRS standambunts for a person of the debtor's family size or
location.SeeMeans Testing: Census Bureau, IRS Data and Adiratiiee Expenses Multipliergvailable
at http://www.usdoj.gov/ust/eo/bapcpa/20080317/memmtisty.htm (setting out national standards in terms
of family size and local standards in terms of Hatmily size and locationkee, e.g.In re Farrar-Johnson,
353 B.R. 224, 230 (Bankr. N.D. Ill. 2006) (determmidebtor's applicable monthly expense amounts via
IRS standards)cf. In re Hardacre, 338 B.R. 718, 726 (Bankr. N.D. Tex. 20Qdiscussing similar
disagreement regarding the wardtwithstandingn section 707(b)(2)(A)(ii)(1)). The contrast with the word
"actual" in the next clause lends support to thiglirep Congress could have clarified by changingvwbed
"applicable" to a phrase, such as, "if the deb&sr dny actual expense in each category." On tlee bdnd,
section 707(b)(2)(A)(ii)(I1) refers to taking actual expes for care of a household member "if applicable,"
suggesting that the phrase is used in the senskasfy," although this phrase is unnecessary in¢batext
because redundant—one cannot take actual experestesrh does not have. Structural cues cut against
requiring an actual expense. The debtor can haveun@nt income but be considered to have "current
monthly income" (CMI); the debtor with CMI needs ke rebuttal to show no or reduced incoBee
generallyTabb & McClelland supranote 165, at 498 (discussing statutory guidelfoesebuttal).Cf. In re
Barraza, 346 B.R. 724, 729 (Bankr. N.D. Tex. 2006h¢ means test does not distinguish those who have
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question is different when the adjustment issusearin chapter 7 as opposed to
arising in chapter 13 for purposes of determinhmgprojected disposable income of
above-median-income debtdfs. Neither the language nor the structure of the
relevant provisions is clear, and the legislativeppse is also difficult to discern,
stated as it is in generalities—abuse preventioh dso "fairness®® Given

tried hard from those who have hardly tried. It is adliegislative formula that attempts to direct debtor

a chapter for at least some measure of repaymemtsiecured creditors over a period of years."). Also, the
expenses debtors are allowed under the local andnahstandards categories are not actual expenses, so
there is no logical necessity that there be an aetyznse in a category. When one turns to purptisas,

are opposing purposes expressed in legislativerpjstoforce as much payment as possible and toibtofa
debtors and creditors. From a policy perspective shoeld take into account perverse incentives; itatsb
who own cars outright get no ownership expense, rétiaerhanging on to old cars to economize and get o
a better financial footing, they are encouragednterebankruptcy owning expensive, shiny new cars with
huge monthly payments, which can be taken in fatlar means testinee, e.gIn re Baughman, No. 07-
63208, 2008 WL 4487879, at *4 (Bankr. N.D. Ohio S&fX. 2008) ("[l]f the applicable expenses must be
actual expenses, a debtor would face the pervecsmtime to splurge on a vehicle . . . 8geTabb &
McClelland, supranote 165, at 492 (observing "perverse incentive" ofardimg debtor for having larger
amounts of secured debt). Furthermore, even thouglethter has no payment on a mortgage or a car loan,
the debtor may need to save either for higher-thaalusaintenance expenses on older property or, in the
case of a car, to afford a replacement purchase vatfénv yearsSeeWedoff, supranote 165, at 258 ("[A]

car for which the debtor no longer makes payments soay need to be replaced (so that the debtor will
actually have ownership expenses) . . .Byt seeRansom v. MBNA America Bank, N.Aln re Ransom),

380 B.R. 799, 808 (B.A.P. 9th Cir. 2007) (rejectidgbtor's argument for vehicle ownership expense
deduction due to "likelihood of major repairs and ¢bets of such repairs," when debtor's car was aid an
owned outright)in re Devilliers, 358 B.R. 849, 864 (Bankr. E.D. La. 200ng{cating "deduction for costs
associated with acquiring ownership . . . [are] net ¢lguivalent of an allowance for depreciation or an
invitation for a debtor to 'save' for the ultimatplezement of an existing vehicle").

Similar arguments arise concerning property the debtends to surrende€ompareln re Nockerts, 357
B.R. 497, 504-05 (Bankr. E.D. Wis. 2006) (permittingbtbrs to deduct secured debt expense
notwithstanding their intent to surrender collatenaijh In re Van Bodegom Smith, 383 B.R. 441, 455-56
(Bankr. E.D. Wis. 2008) (prohibiting such deduction)eTdebtor may need to buy another home or car
soon, so using the ownership expense under IRS stEndzy make sense as a budgetary placeholder.
Overall, the purpose of the presumed abuse tessisetavhether the debtor has excess income undere crud
approach of taking the average of the last six-montlorne and deducting certain standard amounts as
expenses, even though they are not the debtor'alaotpenses. The debtor with less income than GMI o
more reasonable expenses than the IRS nationabaatdtandards has to make rebutsseBraucher,A
Fresh Start, supranote 21, at 130607 (describing six-month inconukdoack and need for rebuttal upon
means-test failureSee generallffabb & McClelland supranote 165, at 474—77 (discussing definition and
method of computing current monthly incomé€yf. David W. Allard & Katherine R. Catanesehe Means
Test: Seeing Clearly the CMR6 Av. BANKR. INST. J. 12, 12 (Feb. 2007) (detailing CMI and rebuttal
process). If the debtor happens to have more actoairie or less actual expense than the presumed abuse
test shows, often that may reflect temporary stepsytdo make a budget balance and not grounds for
pushing a debtor into chapter 13, which may notelasible over the long term.

205 5ee In reGonzalez, 388 B.R. 292, 295, 305 (Bankr. S.D. TeR8} (finding adjustment appropriate in
chapter 13 under 11 U.S.C. § 1325(b)(2) and (3) btindisshing chapter 7 means testing as calling for
"snapshot" from chapter 13 calling for "a motion pietview.");In re Pfeiler, No. 07-22817-SBB, 2008 WL
4416759, at *5 (Bankr. D. Colo. Sept. 12, 2008) (amgp&iith Gonzalek, In re Sanchez, 394 B.R. 574, 580
(Bankr. D. Colo. 2008) (discussing different applioatof "snapshot" view under chapters 7 and 13).

% geell U.S.C. §§ 707(b)(2), (3) (setting presumed abusedcaality and good faith tests), 1325(b)(1)—
(3) (2006) (setting different expectations for debtofoovare median-income and below and for above-
median-income debtors, with the latter required to theeexpenses from section 707(b)(2) to determine
projected disposable incomejee alsoH.R. REP. NO. 109-31,supranote 2, at 2, 12 (stating purpose to
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competing plausible readings, the bankruptcy coshsuld certainly parse the
language and structure of the statute for cluestHmy should also go further and
explain what is at stake. It certainly mattersagsractical matter whether above-
median-income debtors can pass the presumed absiseotstay in chapter 7 or
have to go on to make rebuttal under a discretiomad thus expensive-to-use
test® or get pushed into chapter 13, some without resdma and ending up in
unsustainable five-year plans and contributinghto ¢hapter 13 failure rate, which
has historically been higft®

Even more difficult questions concern whether ataletyho passes presumed-
abuse means testing is subject to another rourathalfenge based on supposedly
having excess income. Such a challenge might fiteu the "totality of
circumstances" or "bad faith" provisions in chapierfor above-median-income
chapter 13 debtors who do not have excess dismgatdme under the presumed
abuse formula, there is the possibility of intetipg "projected disposable
income“®to require adjustments in light of excess reabine (over the six-month
lookback of "current monthly income") or lower exges shown in schedules,
based on any of three different theories: seeimgjépted disposable income" as
forward-looking, invoking the "good faith" test foonfirmation of a plaii® to find
more disposable income than the means testing farmpuovides, or using
modificatiorf** as another round of means testing. Since therlatio theories,

restore "personal responsibility and integrity in bizeakruptcy system and ensure that the system isofair f
both debtors and creditors" and noting "substantialse" standard of prior law was "inherently vague,
which has lead [sic] to its disparate interpretatowl application by the bankruptcy benchef); Stuart v.
Koch (n re Koch), 109 F.3d 1285, 1288 (8th Cir. 1997) (remarking3®@5 section 707(b) was meant to
promote fairness to creditors, but lacked definitbfisubstantial abuse").

27 See1l U.S.C. § 707(b)(2)(B)(i) (2006) ("[Tlhe presumption atiuse may only be rebutted by
demonstrating special circumstances . . . ."); Eisefthompson, 370 B.R. 762, 773 (N.D. Ohio 2007)
("[T]he plain language of section 707(b)(2)(B) is cledora debtor to successfully obtain an additional
expense or adjustment of [current monthly income], mlist demonstrate a special circumstance which
leaves her with no reasonable alternative but torititeiexpense or cause the income adjustment.” (guoti
In re Haman, 366 B.R. 307, 313 (Bankr. D. Del. 2007)))re Knight, 370 B.R. 429, 434 (Bankr. N.D. Ga.
2007) (discussing provisions of section 707(b) arutatés ability to rebut presumption of abuse aftdirfgi
means test).

208 See In reAttanasio, 218 B.R. 180, 195 (Bankr. N.D. Ala. 1998lling chapter 13 failures "almost
predictable"); Norberg & Velkeysupra note 180, at 476 (concerning high noncompletion iratehapter
13).

2971 U.S.C. § 1325(b)(1)(B) (2006) (if claims are not paifull, setting forth the requirement that "the
plan provides that all of the debtor's projectedpasible income to be received in the applicable
commitment period beginning on the date that th&t fiayment is due under the plan will be applied to
make payments to unsecured creditors under the plan").

710 see supranote 205 (concerning view that "projected disposatieme” is forward-looking)see also
11 U.S.C. § 1325(a)(3) (2006) (stating plan shall beicoad if "the plan has been proposed in good faith
and not by any means forbidden by law").

21 Seell U.S.C. § 1329 (2006) (providing for post-confirmatimodification); In re Hilton, No. 08-
25440, 2008 WL 4593381, at *6 (Bankr. E.D. Wis. Qif§, 2008) ("Section 1325(b) and its incorporated
means test does not apply to modifications . ; In"ye Ireland, 366 B.R. 27, 31 (Bankr. W.D. Ark. 2007)
("Subsections 1325(b)(2) and (3), which provide for howlebtor's plan payments must be computed
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good faith and modification, are not limited to sbenedian income debtors, they
might be used for means testing of median incombedow chapter 13 debtors,
who are already subject to screening based on wh#thy have disposable income
in excess of reasonable expenses.

A potential worry for chapter 7 debtors who eitffit below median income
(ninety-one or ninety-two percent of chapter 7 debin the early period after the
2005 law}*? or who pass the presumed-abuse test (most ofetig'tis whether
they can be means tested again under non-preswmptiovisions, allowing
dismissal based on "totality of the circumstana@s"bad faith.*** This statutory
interpretation issue is more important than theaind outs of the presumed abuse
means test because all chapter 7 debtors, evea lieb®swv median income and thus
not vulnerable to presumed abuse dismissal, aenpally subject to this kind of
review. The question is whether, to catch a feaftgrabusers, all below-median-
income chapter 7 debtors as well as all who pasptesumed abused test should
be potentially subject to additional, highly dig@eary means testing without
benefit of any specific guidance in the statute.

To make the argument in the affirmative, Judge Bag&/edoff used a
hypothetical example of a former CEO who goes witlincome for six months to
pass the means test, perhaps buying a Jaguar redexredit to jack up his means
testing expenses and make sure he pdSs@his hypothetical is far from the
ordinary below-median-income filer, who is typigaBignificantly below median
income and heavily over-indebted to boot, withomy aeed for manipulatioft®

pursuant to Form B22C and the means test, havbe®st expressly made applicable to plan modifications
filed under Section 1329.").

212 White, Year 2 supranote 101, at 16 (noting approximately eight peragnthapter 7 debtors from
October 2005 through March 2007 had income above statlian income); WhitéJpdate supranote 161,
at 14 (stating "[b]etween Oct. 1, 2006 and June2B0y, approximately 9 percent of chapter 7 debtads ha
income above their state median").

213 \White, Year 2 supranote 101, at 16 (finding "presumed abusive" 9.5 ¢erof above-median-income
chapter 7 debtors who filed between October 20@5March 2007); WhiteUpdate, supranote 161, at 14
(noting approximately 10 percent of above-mediapine chapter 7 debtors who filed between October
2006 and June 2007 were "presumed abusive").

#1411 U.S.C. § 707(b)(3) (20063pe In reHaar, 373 B.R. 493, 503 (Bankr. N.D. Ohio 2007) (grant
trustee's motion to dismiss chapter 7 case undeoseti7(b)(3));see also In r&Zaporski, 366 B.R. 758,
768 (Bankr. E.D. Mich. 2007) (noting "[jJust becaukere is no statutory presumption of abuse does not
somehow create a safe harbor for a debtor" and tflag¢ TiUnited States Trustee] can still request disahiss

. either for bad faith or based on a totality etumstances analysis that can properly take into
consideration a debtor's actual income and expensey).

215 SeaNedoff, supranote 165, al

Imagine a person with a high income . . . whosepzom goes out of business and who
finds himself temporarily unemployed . . . . [H]e ntains his lifestyle by depleting his
personal savings and incurring substantial debth ks#cured (his normal annual
purchase of a new Jaguar . . .) and unsecured . . .

218 el awless et alsupranote 171, at 360 & fig. 2 (showing incomes of 2@@@d 2001 debtors bunched
at the low-end of the spectrum) and 365, 369 (concgrinicreasing debt burdens of debtors in bankruptcy,
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Having to be prepared for a second gauntlet of méasting increases the cost of
bankruptcy for all, including desperate lower-in@atapter 7 debtors.

While dismissal based on totality of the circumstsor bad faith is a looming
possibility, the US trustee system has been bringluse challenges, presumed as
well as on discretionary grounds, in only one irD Iehapter 7 cases (about .7
percentf*’ so totality and bad faith challenges were not—eaist in the initial
phase under the 2005 law—being mounted frequeritlye provision on standing
to bring abuse challenges against debtors at onbeledian income is restricted to
the judge or US trustee (or bankruptcy administjdior all of section 707(b), so
creditors cannot raise section 707(b)(3) agairsmti® On the other hand, we do
not know how often trustees informally raised tlsgbility of totality or bad faith
challenges, leading debtors to convert to cha@Bewithout a battle.

With the open-ended tests of section 707(b)(3)ality of the circumstances"
and "bad faith,” and nothing explicit about theatiginship between paragraphs (2)
and (3) of section 707(b), text does not answerthdrgoaragraph (3) is supposed to
include new rounds of discretionary means testingatch debtors who pass the
paragraph (2) test. Furthermore, no distinctiommiade in the text of section
707(b)(3) between debtors below or above mediamnire; so reading paragraph (3)
as allowing more means testing could result in abtar being safe from this kind
of review. Legislative history gives conflictingessages about the purpose of
having both paragraphs (2) and (3) of section 707(bits general statement of
purposes, the House Judiciary Report states thansnéesting is “intended to
ensure that debtors repay creditors the maximum ¢he afford.* On the other
hand, in its discussion of "Needs-Based Reforfisfie same report criticizes the
old "substantial abuse" test for dismissal as 'iehtty vague, which has led to its
disparate interpretation and application by thekbaptcy bench®! showing a
concern with lack of uniform means testing produbgch discretionary approach.
Thus, legislative history supports a pair of plaleiopposing arguments: Congress
wanted two levels of means testing, one presumpfollowed by another
discretionary level with judges free to make th@im normative judgments about
what expenses are illegitimate and how much extme is too much, or

doubling their negative net worth since 1981); Norb&ryelkey, supranote 180, at 478 (noting median
chapter 13 debtor's income was "less than 60%seofrtidian for all households").

2l Se@White, Year 2 supranote 101, at 16.

21811 U.S.C. § 707(b)(6) (200683eeTabb & McClelland supranote 165, at 507 (“[I]n a below-medium-
income case, the only parties with standing toditeotion . . . are the judge and the United Statissee.").

219 4 R. Rep. No. 109-31,supranote 2, at 2see, e.g.In re Close, 384 B.R. 856, 869 (D. Kan. 2008)
(citing House Report language regarding ensuringimnax debtor payments in support of holdiniy);re
Naut, No. 07-20280REF, 2008 WL 191297, at *8 (BamlkD. Pa. 2008) (invoking congressional intent of
maximum repayment to hold debtors' scheduled seadebtl payments could not be used in means test
because they intended to surrender (citmge Harris, 353 B.R. 304, 309-10 (Bankr. E.D. Okla. 2006

220 4 R. Rep. No. 109-31,supranote 2, at 10-15See generallyn re Delbecq, 368 B.R. 754, 760-61
(Bankr. S.D. Ind. 2007) (noting congressional disarssif needs-based reforms).

2214 R. Rer. No. 109-31 supranote 2, at 12.
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alternatively, that Congress included "totalitytlé circumstances" and "bad faith"
as tests to pick up bad behavior other than sirpphsing its detailed means test,
enacted to address lack of uniformity under a vagfaedard. Under the former
approach, debtors have to worry about a second tévwmeans testing review in
every single chapter 7 bankruptcy case, likelygasing attorneys fees because of
the time needed to make sure scheduled expensasaged with thoroughness so
that no excess income is shown. Under the laperaach, the discretionary review
under section 707(b)(3) could be used not to datemaound of means testing but
to address scheming and dishonesty, such as malili misrepresenting
information in the means testing calculation, tigifiing to make income look low,
unnecessarily getting large secured loans on teetkankruptcy, or serially filing
to forestall foreclosur&? This approach would, by the way, catch Judge Wedof
hypothetical scheming CE®® who both manipulated his income downward and
made a highly discretionary and not reasonably sssg purchase on secured
credit—both ways of gaming the means test.

Another factor for courts to take into account hisitt kicking more above-
median-income debtors into chapter 13 on the hafsiection 707(b)(3) does not
necessarily mean they will pay more, because if fassed presumed abuse testing
in chapter 7, they will pass it in chapter 13, taoless chapter 13 also has a second
round of means testing. This brings us to a knsdtyof issues concerning means
testing of above-median-income chapter 13 debtds.we have seen, using the
presumed-abuse means testing expenses for aboverriecome chapter 13
debtors typically results in them paying less thhay would have to pay if
expenses from schedule J were Uéé&ometimes debtors show zero disposable
income using the formula and substantial disposabteme using scheduléS.The
courts have split on what to do in these circunt#an with some treating
"projected disposable income" as subject to adjestrbased on actual income or
expense$?® The alternative approach is to treat means tesifngbove-median-
income debtors in chapter 13 as formulaic. A redénth Circuit caseManey v.

222 3ee generallgulhane & Whitesupranote 170, at 687—99 (discussing forms of misbetradther than
simply passing presumed abuse means test as begtéo waerpret "totality of the circumstances" amad
faith" under section 707(b)(3)Ef. Tabb & McClelland supranote 165, at 477 (noting policing via section
707(b)(3) "will be difficult and erratic").

22 See supraote 215 and accompanying text (discussing Judggofi's hypothetical).

224 See supraotes 176—78 and accompanying text.

225 See, e.g.Maney v. Kagenveamdn(re Kagenveama), 527 F.3d 990, 993 (9th Cir. 2008) (stpwi
debtor's monthly disposable income as $1,523.88gusthedules and negative $4.04 using formireje
Gonzalez, 388 B.R. 292, 295 (Bankr. S.D. Tex. 200®j)tifg "[{lhe Gonzalezes' initial Form B22C
projected disposable income calculation resultedeigative $1,815.00 per month . . . [but their] sciesl|
and J estimated an average monthly income of $7786¢hd expenses of $6,401.00").

226 Seeln re Gonzalez388 B.R. at 303-04, 306 (holding court must cdesifuture circumstances of
chapter 13 debtors to project their disposable ircamd citing cases on both sides of issue concerning
interpretation of "projection;" also noting that ugimousing expense from a particular date could
underestimate or overestimate future expense over fiheflia plan and calling for use of evidentiary
hearings to forecast expenses).
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Kagenveam&’ unfortunately labels this a "plain meaning" appig@® a highly
debatable assertidft.but an examination of its method shows that it bagi his
analysis based on text with both legislative histand policy.

The language analysis in that case is that the swatidposable income" appear
only twice in section 1325(b), once in (b)(2) défimp "disposable income," and
once in (b)(1)(B), calling for "projected disposalihcome" to be committed in the
plan?° The court concludes that the definition would bepkisage unless it is used
in defining "projected disposable inconfd"Furthermore, since the definition in
(b)(2) is modified in (b)(3) for above-median-incendebtors to call for use of
section 707(b)(2) expenses, those expenses ate hetadjusted in light of income
and expenses shown on schedules | &fd J.

The Kagenveamaourt's use of legislative history is to note ttairing the
debate over the 2005 law, chapter 13 trusteesigwtongress of concerns that
higher-income debtors would pay less using theymesl-abuse means test than
under prior law, which has turned out to be fiiidts policy argument is that the
purpose of the 2005 law's means testing is to €@dormula; the court states that
"eliminating flexibility was the point" and that Viag "clear, defined standards"
avoids leaving the disposable income calculatiorafive-median-income debtors
to "the whim of a judicial proceeding® If the legislation reflects "poor policy
choices," the court says, Congress should amenstahete®®

227|n re Kagenveama527 F.3d 990.

22814, at 994.

229 SeeCoop v. Fredericksorir( re Frederickson), _ F.3d __, No. 07-3391, 2008 WL 4693it3*3, 67
(8th Cir. Oct. 27, 2008) (before adopting forward-lmokapproach, noting that the statute is not clear a
that although both the formulaic and reality-base@rpretations of “projected disposable income" are
supported by authority, neither fits neatly into gtetutory structure)n re Sanchez, 394 B.R. 574, 578-81
(Bankr. D. Colo. 2008) (holdingagenveama "snapshot" view incorrectlp re DeThample, 390 B.R. 716,
724-25 (Bankr. D. Kan. 2008) (arguikggenveamagnored important contradictiond)i re Gonzalez388
B.R. at 305 (disagreeing with snapshot view in caméxhapter 13).

230 5edn re Kagenveama527 F.3d at 994.

%1 Maney v. Kagenveamdn( re Kagenveama), 527 F.3d 990, 995 (9th Cir. 2068)jn re Alexander,
344 B.R. 742, 749 (Bankr. E.D.N.C. 2006) ("[P]roggttisposable income has been traditionally caledlat
in conjunction with the definition of disposableame.").

232 See In re Kagenveam&27 F.3d at 995 n.1, 995-9&; re Winokur, 364 B.R. 204, 206 (Bankr. E.D.
Va. 2007) (discussing and upholding use of formplaraach);cf. In re Farrar-Johnson, 353 B.R. 224, 231
(Bankr. N.D. lll. 2006) (noting creation of explicitasidards for chapter 13 debtors was aim of new
approach).

233 Seeln re Kagenveama527 F.3d at 997 (citing Culhane & Whitsypra note 170, at 682)in re
Alexander 344 B.R. at 747 (noting in above-median incomeatetases, "the debtors uniformly have less
disposable income using the new calculation metha#e alsoEOUST,Report to Congressupra note
174, at 4 (reporting that above-median-income chakedebtors usually pay less under presumed abuse
test than under pre-2005 law approach of looking atahaisposable income in excess of reasonable
expenses).

%4 1n re Kagenveama527 F.3d at 997 (quotintn re Farrar-Johnson 353 B.R. at 231) (stating
"eliminating flexibility was the point" of new appoh));see In reDavis, 392 B.R. 132, 140 (Bankr. E.D.
Pa. 2008) (noting "Congress excluded several sourcexome from the disposable income calculation,
including repayment of . . . Social Security Act éfts, thereby calling into doubt whether maximum
repayment to creditors was its main intent," andifigdjoal in means testing "to replace judicial dition
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Another possible policy explanation for the choafethe higher IRS expense
standards, as opposed to expenses listed on dedtbeglules, is to give debtors
more sustainable budgéfé.Furthermore, allowing a debtor to use the ownershi
expense for an old car owned outright avoids peimgjia frugal debtor who, unlike
more aggressive debtors, does not acquire a laselmmar, incurring a large
secured del’ This choice might inform determination of dispdsaimcome for
chapter 13 debtors who are at or below median ie¢8nand lead courts to

with specific statutory standards and formulaB)t see In reMay, 381 B.R. 498, 506—07 (Bankr. W.D. Pa.
2008) (finding congressional intent of preservingiegudicial discretion under 2005 law).

235 Seeln re Kagenveama527 F.3d at 997 (finding Congress, not courts, lshamend section 330(a)(1)
if changes under 2005 law created unwanted resutisg(¢iamie v. U.S. Tr., 540 U.S. 526, 542 (2004);
re Neclerio,393 B.R. 784, 790 (Bankr. S.D. Fla. 2008) (noting Cosgyenacted "mechanical formula" that
"eliminates judicial discretion and . . . will nesesly lead to peculiar results").

236 Seeln re Cox, 393 B.R. 681, 692 (Bankr. W.D. Mo. 2008) (findidgductions allowed by IRS
standards and section 707(b)(2) "are often more gendrandebtors' actual expensesi)re Phillips, 382
B.R. 153, 162-63 (Bankr. D. Mass. 2008) (holding deltttitled to take housing deduction under IRS
standards even if her rent was lower than IRS stasgdrdre Swan, 368 B.R. 12, 17 (Bankr. N.D. Cal.
2007) (concluding debtor entitled to take IRS veh@nership deduction even if vehicle owned outright).
Above-median-income debtors who file in chapter 13 eagage in rebuttal there, at least as to justified
higher expenses than the formula allows, 11 U.S.C1385(b)(3) (2006) (effective April 1, 2007)
(incorporating 11 U.S.C. § 707(b)(2)(B) as well as)(A)s they can in chapter 7, to attempt to show they
really have less disposable income than the forimal@ates, showing concern with realism to allow tgea
leeway to debtorsSee In reLanning, 380 B.R. 17, 25 (B.A.P. 10th Cir. 2007) (gtill U.S.C. §
707(b)(2)(B)(ii), (i) (2006),amended byub. L. No. 110-438 (2008)) ("Chapter 7 debtors seekingbut
the abuse presumption are required to itemize thaieased expenses or changes in income, to provitie bot
documentation and a detailed explanation of theclgp circumstances' they claim, and to attest &émth
under oath.")|n re LaPlana, 363 B.R. 259, 266 (Bankr. M.D. Fla. 200 ]gurts must consider changes in
circumstances, both increases and decreases toermodnexpenses, to a debtor's financial situatieimgb
always guided by the allowed methodology set fartthe means test.") (emphasis omittéd),e May, 381
B.R. at 507 (finding Form 22C projected income f&gicreate "rebuttable presumptiorit)re Haman, 366
B.R. 307, 312 (Bankr. D. Del. 2007) (finding 'speciatemstances' to rebut presumption of abuse when
debtor forced to repay ill son's student lodn)re Pfeifer, 365 B.R. 187, 192-93 (Bankr. D. Mont. 2007)
("[A] debtor's ability to pay is still an importantder under § 707(b)(3), notwithstanding the meassde§
707(b)(2)." (citingIn re Sorrell, 359 B.R. 167 (Bankr. D. Ohio 2007))).

%37 SeePearson v. Stewartn( re Pearson), 390 B.R. 706, 714-15 (B.A.P. 10th Cir. 2QUB)rman, J.,
concurring) (determining "fair reading" of sections 3@%(3) and 707(b)(2)(A)(ii)(I) allows deduction of
vehicle expenses to debtor owning vehicle outrigh¢rvestablishing return to unsecured creditees;also
Hildebrand v. KimbroIfr re Kimbro), 389 B.R. 518, 524 (B.A.P. 6th Cir. 2008prfcluding "plain meaning
of 11 U.S.C. § 707(b)(2)(A)(ii)(I) allows the debtor toddet the applicable ownership expense in the IRS
Local Transportation Standard even if the debtorrmadebt or lease expenseBut seeln re White, 393
B.R. 436, 443 (Bankr. N.D. Miss. 2008) (finding abaowedian-income-chapter-13 debtor owning vehicle
outright not allowed vehicle ownership expense dedoy

28 geell U.S.C. § 1325(b)(1), (2) (2006) (largely carryingvard expense approach of pre-2005 law for
debtors at or below median income, which asks whetkigenses are "reasonably necessary to be expended
... for the maintenance or support of the debtar dependent of the debtor8ge alsKibbe v. Sumskila
re Kibbe), 361 B.R. 302, 314 (B.A.P. 1st Cir. 2007) (@ading bankruptcy court rightly denied
confirmation of below-median-income debtor’'s plan wheebtor obtained higher-paying job before
bankruptcy; mechanical resort to Form B22C projeclisgosable income "would result in a windfall to a
debtor");In re Plumb, 373 B.R. 429, 435-36 (Bankr. W.D.N.C. 20@inding Form B22C is starting point
for projected disposable income and Schedules |Jastould be considered in calculation to ascertain
debtor's actual ability to pay).
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examine schedules for missing or understated erpehsfore finding that they
have disposable income to commit to a plan.

The formula approach to means testivimuld also reject using the confirmation
requirement that the plan be proposed in good #fditts a form of open-ended
means testing for those who pass the presumed aimesms test without
manipulation or bad behavior. FurthermorEagenveama suggests that
modification should not be another round of meastirig but rather should be used
only for changes after confirmation, particularty iacrease in inconf&’ It should
also be noted that making above-median-income dektho pass presumed abuse
review in chapter 13 subject to another round ofimsetesting based on their
schedules is likely to drive some to file insteaathapter 7, where they may escape
section 707(b)(3), which has so far not been usequéntly, and end up paying
nothing to unsecured creditors. The big picturestjon is whether the 2005 law
intends to create two levels of means testing oheadapter—the first based on a
formula and the second based on judicial discretion whether it intends the
formulaic approach to occupy the means testing.fiel

Means testing under the 2005 law is a fraught ffeldpurpose- and policy-
based statutory interpretation. The reason is @aatgress stated twin goals of
pushing for more repayment in chapter 13 and Ingifudicial discretion to means
test without guidané® and then adopted a formulaic approach that catches
relatively few debtor$!? Obviously, the goals of Congress appear to beitilict,
and the statute is open-textured enough to ledfereht courses of action open to
the judiciary. The courts have the options of gmm in discretionary means
testing, without benefit of congressional guidanaad contrary to stated
congressional desire to limit judicial discretiam,instead applying the means test
formula and catching only a small number of debtorBhe latter approach is
defensible as reflecting a congressional purposeuighen up means testing only to
the point of the formula it enacted, even if Cosgréhought more people would be
caught than in fact are. On policy grounds, thipraach could be defended as

23911 U.S.C. § 1325(a)(3) (2006) (stating court shall confolan made in good faith and "not by any
means forbidden by law"). For a case finding thas test could be used for means testing, Iseee
Sanchez, 394 B.R. 574, 581 (Bankr. D. Colo. 2088F alsdn re Pearson 390 B.R. at 715 (stating good
faith could be used to deviate from presumed abwessmtest in chapter 131 re Anstett, 383 B.R. 380,
385 (Bankr. D.S.C. 2008) (finding court has freedomge good faith to make "independent review of the
propriety of plan confirmation")in re Martin, 373 B.R. 731, 736 (Bankr. D. Utah 2007) {imgtsection
1325(b) analysis is "distinct and independent" fsaation 1325(a)(3) good-faith analysis).

240 seeManey v. Kagenveamdn(re Kagenveama), 527 F.3d 990, 997 (9th Cir. 2008) ("[éf debtor's
income increases after the plan is confirmed, theeeustay seek plan modification under § 132%8e
alsoIn re Hilton, No. 08-25440, 2008 WL 4593381, at *6 (BarkrmD. Wis. Oct. 15, 2008) (stating courts
modifying plans could "assess the debtor's akiititpay going forward, as opposed to applying setusaino
based on six-month period prior to bankruptcgf);In re Wetzel, 381 B.R. 247, 252 (Bankr. E.D. Wis.
2008) (stating court would "take into account tisseatial components of the disposable income teiée w
upholding the plain language of § 1329 that ontistest").

241 See supraotes 219—21 and accompanying text.

242 seesupranotes 161-79 and accompanying text.
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follows: those using the bankruptcy system, evess¢habove median income,
overwhelming need debt relief, and, with 20-20 kight, we know that Congress
enacted the 2005 law near the height of a bubldeamny. Thus, there is reason to
doubt that it wants the bankruptcy courts to sgénd now going after debtors who
pass its formulaic means test. Congress couldyaleaact further legislation to
state a clear intention to direct the courts tcagegn discretionary means testing of
more debtors than the presumed abuse test caitties,is really what it wants the
courts to do.

C. Provisions with Fairness Purposes

A prominent purpose of the 2005 law is "to ensina the system is fair for
both debtors and creditor§™® A section of the legislation carries the caption,
"Giving Secured Creditors Fair Treatment in Cham8r?* an indication that
treatment of secured claims is among the issue2@8b law deals with under the
banner of fairness. On the other hand, the manergéstatement of purposes at the
outset of the House Report by the Judiciary Conemiftt does not leave out
fairness to other creditors or to debtors. To ure,scar lenders and other secured
lenders with personal property collateral have caméor increased solicitude in
both chapters 7 and #%.1n chapter 7, the 2005 law eliminates ride-througth
court protection on loans secured by personal prpp¥ and redemption now must
be at retail value for collateral acquired for pera, family or household purposes,

23 1 R. Rep. NO. 109-31,supranote 2, at 2Seeln re Purdy, 373 B.R. 142, 148 (Bankr. N.D. Fla. 2007)
("The Congressional intent behind BAPCPA was to imprbankruptcy law and practice by restoring
personal responsibility and integrity in the bamtoy system and to ensure that the system is faidtr
debtors and creditors."$ee alsolodd J. ZywickiBankruptcy Law as Social Legislatidh TEX. REV. L. &
PoL. 393, 428-29 (2000) (discussing bankruptcy reform go#lérestoring personal responsibility and
integrity in the bankruptcy system" and fairness taasband creditors).

244 Bankruptcy Abuse Prevention and Consumer ProtectitinoA2005, Pub. L. No. 109-8, § 306, 119
Stat. 23 (2005)See In reDuke, 345 B.R. 806, 809 (Bankr. W.D. Ky. 2006) (ngti2005 law included
heading, "Section 306—Giving Secured Creditors Fesatment in Chapter 13," which indicates "Congress
intended to provide more protection to creditorthygurchase money security interest&fi)re Herrin, 376
B.R. 316, 320 (S.D. Ala 2007) (asserting section &@6was only evidence of congressional intent).

245 see supraote 243 and accompanying text.

246 geeWilliam C. Whitford, A History of the Automobile Lender Provisions of A 2007 U.ILL. L.
REv. 143,150-56(2007)[hereinafter Whitford Automobile Lendér(describing changes favorable to auto
lenders);see alsd\orberg & Velkey,supranote 180, at 478-7@[T]he new provision limiting strip-down
of certain purchase money security interests inp@hal3 might be expected to further increase theestfa
Chapter 13 disbursements paid to secured creditorsoacdrrespondingly reduce payments to unsecured
creditors.").But seeJean BraucheRashand Ride-Through Redux: The Terms for Holding oiC#os,
Homes and Other Collateral Under the 2005 ,At8 Av. BANKR. INST. L. REv. 457, 469-74(2005)
[hereinafter Braucher, Rasind Redulx(discussing chapter 13 provisions possibly genegatiterpretations
unfavorable to auto lenders).

247 Seeinfra notes 271-72 and accompanying text (discussingtehpdebtor's general inability under
new laws to ride through on vehicle loan without ci@ts consent)see also In reCaraballo, 386 B.R. 398,
401 (Bankr. D. Conn. 2008) (stating, unlike for real jrtyp 2005 law abrogated ride through option as it
pertains to personal property).
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rather than at wholesale valtféIn chapter 13, certain recent car and other patson
property loans are apparently no longer subjecramndown to collateral valifé’
reducing chapter 13 distributions to unsecured ited at the expense of
undersecured personal property lenders, partigudario lenders, while also adding
somewhat to debtors' disincentives to use chagter 1

The provisions on secured claims suffer from softhe same problems as
other aspects of the 2005 law, in particular mindibing complexity>® Luckily,
once again, a lot of that complexity will have Raiimited impact®>* The emphasis
here is on the desirability of courts focusing, wheterpreting the 2005 law, on
interaction between what is possible in chaptermnd 13, particularly thinking
about how the provisions on collateral may drivétdes' choice of chapter. In
particular, this section addresses interpretatfdwo issues about collateral that are
among the most difficult because there is no exideghat Congress thought about
either issue at all. One is treatment of claimsrézently acquired autos when the
debtor surrenders the collateral in chapterz5i3he other is whether cramdown
becomes possible for these claims in chapter 131wiegative equity on a loan for
a trade-in vehicle has been rolled into the new f85Allowing surrender in full
satisfaction and cramdown of negative equity loars/ encourage more use of
chapter 13 and more repayment of unsecured crsditor

248 11 U.S.C. §§ 506(a), 722 (2006) (section 722 inawmes section 506(a) method of valuation, and
section 506(a)(2) now calls for valuation at retailueafor collateral acquired for personal, family or
household use; section 722 now makes explicit redlempmust be by payment in full at time of
redemption).Seeln re Morales, 387 B.R. 36, 41-42 (Bankr. C.D. Cal. 20Q0@marking 2005 law's
amendments require chapter 7 debtors electing red@mpt value certain personal property securing debt
at retail value at filing of petition)n re Clark, No. 06-31965, 2007 WL 671346, at *1-2 (BahkD. Ohio
Feb. 27, 2007) (discussing 2005 law's change toatiah standard under section 506(a) from judicially
determined standard to statutory standard of rethile).

29 seell U.S.C. § 1325(a) (2006) (providing section 506sduet apply to certain claims arising from
recent secured automobile or other property purchases)also infranotes 282—-91 (examining effects of
hanging paragraph on rights of secured creditors).

20 see In reKaplan, 331 B.R. 483, 484 (Bankr. S.D. Fla. 20@H)serving 2005 law is "not a model of
clarity" and hypothesizing courts will find implemeérg its amendments "a daunting challenge"); Alvin C
Harrell, Did the Seventh Circuit make the "Wright" decision resolving the BAPCPA "Hanging
Paragraph"? 61 GNSUMERFIN. L.Q. REP. 598, 598, 600 (2007) (highlighting complexity of 2daw and
difficulties in applying its amendments, includingarfying paragraph); discussiosupra Part I1.B
(concerning congressional intent to prevent percealaases in both chapter 7 and 13 proceedings using
presumed abuse means testing, yet, in practice,irgealatively forgiving formula catching very few
debtors).

%1 gee supranotes 159—78 and accompanying text (analyzing velgtiow impact of means testing on
debtors in chapters 7 and 13).

%2 5ee infranotes 297-320 and accompanying text (reasoningrargrto circuit courts' view, that chapter
13 debtor's surrender of vehicle in full satisfactmn910 claims could be justified as best reading of
statutory text and also in terms of incentivesde chapter 13, fairness to unsecured creditorsgfficgency
of bankruptcy system).

23 See infranotes 321-40 and accompanying text (explainingriieal arguments to exclude negative
equity financing from protection of hanging paragrapid discussing purpose of hanging paragraph as not
extending to encouraging risky negative equity firagy
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Debtors often seek to deal with secured loans ikrgtcy, whether to "save”
homes and caf¥ or, alternatively and less frequently, to tightleir belts to a
manageable budget by surrendering collateral, dongethat should perhaps be
encouraged® In many cases, chapter 7 is a more desirable pade either of
these things; the 2005 law seems to have addedneé&s debtors to prefer chapter
7. Keeping in mind that at least seventy-threeqmrof chapter 13 debtors (and
probably considerably more) are there for reasamerothan flunking means
testing®® we also see that making retaining or surrendertiigiteral in chapter 13
more difficult creates incentives to file in chapfe In other words, the collateral
provisions of the new law risk undermining the @lepurpose to push more
debtors into more repayment in chapte[Zourts would be well advised to keep
such effects in mind when interpreting the new law.

Turning first to chapter 7, some debtors who seefetain a home in chapter 7
are in better legal shape under the 2005 law theforé. Debtors who have
managed to stay current on mortgage payments new &atronger argument for
court-protected ride-through, meaning reaffirmatien unnecessary, by simply
continuing to make payments; this is so becausethitbugh on secured loans was
the majority rule in the circuits before the 200Ev|was passed® and the
legislation's new anti-ride-through provisions alieexplicitly focused on personal
property collateral and silent about home lo&h3he advantage of ride-through on

254 seeDaimlerChrysler Fin. Servs. Ams. LLC v. Barreit ¢e Barrett), Nos. 07-14796, 07-14797, 2008
WL 4378739, at *2 (11th Cir. Sept. 29, 2008) (provididebtor could retain property in chapter 13
proceeding by making monthly payments equivalerfato market value); Price v. Del. State Police Fed.
Credit Union U.S. Trusteén(re Price), 370 F.3d 362, 364 (3d Cir. 2004) (statingise&21(2)(A) does not
stop debtors from keeping secured property as longegsciintinue to make loan paymentselissa B.
JacobyBankruptcy Reform and Homeownership R&)07 UILL. L. Rev. 323, 329-38 (2007) (discussing
that it is not always possible or desirable for depto save home).

25 geeJacoby,supra note 254, at 338 (discussing need to sort in bamkyufor homeownership
sustainability).cf. Wright v. Santander Consumer USA Inin (e Wright), 492 F.3d 829, 830 (7th Cir 2007)
(finding debtors who surrender collateral still havéidiency obligations); Daimlerchrysler Fin. Servs.
Ams., L.L.C. v. Waters, No. 5:07cv00057, 2007 WL 2488, at *3 (W.D. Va. July 18, 2007) (discussing
majority bankruptcy court view allowing debtors tarender collateral in full satisfaction of their
obligations).

2% See supranotes 170-74 and accompanying text (noting dataisigoonly twenty-seven percent of
chapter 13 debtors have income above median).

%7 SeeH. Rep. No. 109-31,supranote 2, at 12 (noting goal of shifting more debtots ichapter 13,
where they repay at least portion of old debt&)Americredit Fin. Servs., Inc. v. Londn(re Long), 519
F.3d 288, 290 (6th Cir. 2008) (observing 2005 lawesinot provide for the situation in which a Chapger 1
debtor proposes to surrender the collateral to ttditoréholding the . . . security interest").

28 Seeln re Price, 370 F.3d at 370-74 (noting circuit split and hotdidebtor may retain collateral by
staying current on loan without redeeming or reaffigiiisee alsdCapital Commc'ns Fed. Credit Union v.
Boodrow (n re Boodrow), 126 F.3d 43, 53 (2d Cir. 1997) (holding under2005 law's section 521(2) that
debtors could keep collateral while staying currentoams); Lowry Fed. Credit Union v. West, 882 F.2d
1543, 1546-47 (10th Cir. 1989) (finding section 5%rmitted debtor current on obligations to retain
collateral without reaffirmation or redemption).

29 seeBraucher, Rasland Reduxsupranote 246, at 479-81 (arguing ride-through on horsemiirt-
protected under 2005 lawgee alsdn re Caraballo, 386 B.R. 398, 401 (Bankr. D. Conn. 2(@&plaining
2005 law abrogated ride-through for personal, but redtpeoperty);In re Bennet, No. 06-80241, 2006 WL
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a home for a debtor is that the debtor does notiimtpe fresh start by making a
commitment to repay, as in reaffirmatitfiThe debtor can discharge the personal
obligation and, if repayment proves impossiblerenuoter the home.

If the debtor is behind on mortgage payments antsv@ be sure to be able to
retain a home after discharge in chapter 7, thaodehill need the creditor's
agreement to reaffirm the deBtEven if the debtor is current on the home loan, the
debtor may want a reaffirmation agreement in aatitt where the mortgage
payment is hardly manageable and the house hasid¢péticant value compared to
the debt outstanding. The complexity of mortgagearfce, using special purpose
financing structuré&® and mortgage servicers with little incentive to do
workouts®**has made it harder in recent years for debtorsdaté the real party in
interest with whom to negotiate for a workout omame loarf®* However, this

1540842, at *1 (Bankr. M.D.N.C. May 26, 2006) (holdirgl-property ride-through protected under 2005
law, and finding reaffirmation not in best interestspoo sedebtors because they could hold on to their
homes without reaffirmation).

%0 11 U.S.C. § 524(c) (2006%eeln re Caraballo, 386 B.R. at 402 (“[D]ebtors are permitted to take
advantage of the ride through option with respecetevant real property. As a result, the court also must
find and/or conclude that the Reaffirmation Agreetaeare not in the Debtor's best interest and must be
disapproved.").

%1 11 U.S.C. § 524(c)The creditor'sn rem claim against the collateral remains after the bapiky
discharge of the personal obligation, so if thetdels in default, foreclosure is possible after theec8ee
Joann HandersoiThe Gaglia-Lowry Brief: A Quantum Leap from Stripvoto Chapter 7 Cram Dowi8
BANKR. DEV. J. 131, 139 (1991) (“The bankruptcy dischargespangonal obligation, but the secured claim
survives bankruptcy. The secured claim becomes a caum®e lien with only in rem rights, because strip
down voids the unsecured part of the lien.").

262 seeKathleen C. Engel & Patricia A. McCo¥urning a Blind Eye: Wall Street Finance of Predgtor
Lending 75 FORDHAM L. REV. 2039, 2045-46 (2007) (explaining loan pools ard %ol a special purpose
vehicle . . . that is owned by, but legally distifrom, the lender" in order to protect assets frotilig to
creditors); Steven L. Schwarc3tructured Finance: The New Way to Securitize As&@t<ARDOZO L.
REev. 607, 607 (1990) (describing how special-purposenfiimg) is used to protect assets from bankruptcy
liability).

263 SeeAlan M. White, Rewriting Contracts, Wholesale: Data on Voluntargrigage Modifications from
2007 and 2008 Remittance Repp#sailable athttp://www.ssrn.com/abstract=1259538, 7-8 (concerning
lack of incentives for servicers to renegotiate momrgigRaymond H. Bresci&apital in Chaos: The
Subprime Mortgage Crisis and the Social Capital fo&se 56 QEV. ST. L. REv. 271, 298-99 (2008)
(describing limits placed on servicers' ability tmegotiate loans and requirement for servicers toract i
interest of investors as opposed to debtor); EBgdcCoy, supranote 262, at 2079 ("[Slervicers have
reduced incentives to assist borrowers who go infaulte Servicers can earn higher fees if they march
borrowers to foreclosure rather than reform the borroweas'terms or reschedule payments.").

264 SeeBresciasupranote 263, at 298 (suggesting securitization "métemre difficult to handle default
and avoid foreclosure" because borrower is forced &b dih parties with whom there is no established
relationship); Georgette C. Poindext8ybordinated Rolling Equity: Analyzing Real Estaten Default in
the Era of Securitizatigrb0 BMORY L.J. 519, 535 (2001):

[TThe biggest change in the securitization era &sititrease in the number of people
who now have an interest and voice in the workodtthe sometimes conflicting goals
of parties. Whereas in the pre-securitization erantikout was bilateral (between the
lender and the borrower), a myriad of parties withfeditg agendas now can be
involved in the negotiations.
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situation could improve in the wake of the burstifighe housing bubbf&? at least
once there is a thaw in the credit markétsMortgage lenders should have
incentives to keep debtors in their homes, payorgething, rather than foreclosing
on seriously depreciated real estate that is veny ho resell; these economic
conditions should make home lenders more willingattcept a reaffirmation
agreement in which the debtor pays less than theafoount owing and rolls
arrearages, if any, into the new financing arrarey@m The transaction costs of this
approach, however, are why allowing mortgage craondio chapter 13 appears to
be a more efficient solution to dealing with upsét®vn mortgages produced by the
bursting of the housing bubbi&,something Congress may eventually get around to
enacting into law® Congress itself increased the transaction costsadfirmations
in the 2005 law by adding elaborate new disclosuendates to warn debtors
against impairing their fresh starts by making pees commitments to repay’

When a home has dropped in value so that it ishMeds than the debt, and
whether or not the debtor is behind on paymentapteln 7 allows the debtor to
surrender the home and discharge any deficiency wwuld otherwise be

White, supra note 263, at 7 (discussing layers of difficulty sedi by securitization when it comes to
mitigating losses).

25 gee generallyruliya Demyanyk & Otto Van Hemert)nderstanding the Subprime Mortgage Crisis
(Federal Reserve Bank of St. Louis, Supervisorycyohnalysis Working Paper No. 2007-05, 2008),
available at http://stlouisfed.org/banking/SPA/WorkingPapers/SP#072 05.pdf (analyzing causes and
effects of subprime housing crisis); Kristopher Geraed al., Subprime Outcomes: Risky Mortgages,
Homeownership Experiences, and Foreclosyfesieral Reserve Bank of Boston, Working Paper Ne. 07
05, 2008), available at http://www.bos.frb.org/economic/wp/wp2007/wp0715.p@fssessing impact of
subprime lending); Christopher L. Foote et Béderal Reserve Bank of Boston, Subprime Facts:t\(Viia
Think) We Know about the Subprime Crisis and WheatDUn't(Federal Reserve Bank of Boston, Public
Policy Discussion Paper No. 08-2, 2008available at http://www.bos.frb.org/economic/ppdp/
2008/mppdp0802.pdf (discussing subprime housingéierisis).

266 SeeRandall W. ForsythA Thaw in the Freezé8ARRONS Oct. 20, 2008, at 22 (discussing credit crisis
during fall 2008); Martin CrutsingeFallout From Credit Crisis Hammers HousingBC NEws, Oct. 17,
2008, http://abcnews.go.com/Business/wireStory084882 (noting severity of credit crisis on housing
markets); John ParnCrisis Turning Point May Yet Mirror Recent HistoriReUTERS Oct. 20, 2008,
http://lwww.reuters.com/article/gc06/idUSTRE49J86(21P0 (analyzing signs of recovery from credit
crisis in late fall 2008).

267 seeAdam J. Levitin & Joshua GoodmaFhe Effect of Bankruptcy Strip-Down on Mortgage Kéas2
(Georgetown  Univ. Law Ctr., Working Paper No. 10878162008), available at
www.ssrn.com/abstract=1087816 (concluding chaptedetors should be permitted to modify mortgages
secured only by debtor's residena®e alsdSarah W. Carroll & Wenli LiThe Homeownership Experience
of Households in Bankruptdy (Federal Reserve Bank of Philadelphia, WorkingeP&yn. 08-14, 2008),
available at http://www.philadelphiafed.org/research-and-data/patitms/working-papers/2008/wp08-
14.pdf (arguing many chapter 13 debtors likely t@ lbemes under any circumstances).

268 Congress considered such measures in 2B88Emergency Home Ownership and Mortgage Equity
Protection Act of 2007H.R. 3609, 110th Cong. (2008) (legislation to protesteowners in the credit
crisis); Helping Families Save Their Homes in BankeypAct of 2008, S. 2136, 110th Cong. (2008)
(addressing "treatment of primary mortgages in bankylipt€hey are likely to be on the legislative agenda
again in 2009.

%9 H.R. Rep. No. 109-31,supranote 2, at 2 (noting legislation "strengthens thseldsure requirements
for reaffirmation agreements").
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collectible under state laf{’ The situation for vehicle loans in chapter 7 isttel
different, with added complexity, but also with rgagimilar ins and outs as for
home loans. As noted above, court-protected hdedgh of a current loan secured
by personal property collateral is no longer gelhervailable in chapter 7* but
debtors may be able to ride-through with creditegueescence in continued
payment,’? with the result that the debtor avoids persoraility after discharge
and is subject only to losing the car for nonpaymeXiternatively, as with homes,
the debtor can reaffirm and, when the collateralwisth less than the loan
outstanding, attempt to negotiate for reduced paysn@r the debtor can surrender
the vehicle and discharge any deficieA€ySurrender may also be followed by
getting a new loan for a replacement vehicle. kénlfor home loans, the
Bankruptcy Code provides for redemption of persgmaperty collaterad’* and in

20 See In reCasenove, 306 B.R. 367, 370 (Bankr. M.D. Fla. 2q68¥erving debtor, under 11 U.S.C. §
521(2)(A), has option to "surrender property that detit@s not wish to retain and discharge any remaining
liability on the debt");see alsoBank of Boston v. Burrlg re Burr), 160 F.3d 843, 848 (1st Cir. 1998)
(noting debtor in chapter 7 proceeding "can alwaysesder the property and be discharged of the
underlying debt"); John R. Dowd, JAllowing Current Debtors to Retain Collateral WithtdReaffirming or
Redeeming: A Healthy Balance Between Creditor anotddeRights 17 Mss C. L. Rev. 131, 137 (2006)
(observing "debtor who surrenders collateral in a @vap proceeding receives a discharge and the creditor
is barred by such discharge from seeking a deficierdgnment"). Some states, such as California, already
prohibit collection of deficiencies after home ngage foreclosureSeeCAL. CiviL PRoc. CoDE § 580(b)
(1996) (providing "[n]o deficiency judgment shall lie amy event after a sale of real propertyCpntra
Carter v. Derwinski, 987 F.2d 611, 618 (9th Cir. 3p@observing "states like Idaho . . . allow deficign
judgments"); United States v. Rezzonico, 32 F. S@pp1112, 1113 (D. Ariz. 1998) (noting Arizona law
only prohibits deficiency judgment "[i]f no action meaintained for a deficiency judgment within [ninety
da¥s of the trustee sale]") (alteration in original).

2’1 The 2005 law, 11 U.S.C. §§ 521(a)(6), (d), 362(h)(1pvides that as to personal property, ride
through is no longer a court-protected option and dipem creditor acquiescence because the automatic
stay lifts if the debtor does not reaffirm or rede@aeDumont v. Ford Motor Credit Coln re Dumont),

383 B.R. 481, 488 (B.A.P. 9th Cir. 2008) (holdingystited when debtor retained car without reaffirming
or redeeming)in re Steinhaus, 349 B.R. 694, 700 (Bankr. D. Idaho 2@f6jing 11 U.S.C. § 362(h)
"provides for termination of automatic stay under @ercircumstances"see alsdn re Rowe, 342 B.R.
341, 345 (Bankr. D. Kan. 2006) (asserting ride throngHonger available). There is an exception to the
lifting of the stay, however, when debtors propaseetffirm at the full debt amount but a personal prop
lender spurns the offer. 11 U.S.C. § 362(h)(1)(B) (208&)thermore, sinc@ro sedebtors need court
approval for reaffirmation, 11 U.S.C. § 524(c)(6)(A)(iip@), it has been held that if the debtor proposes a
reaffirmation that the court decides it cannot appras in the debtor's best interests, the debtaa hight of

ride throughln re Moustafi, 371 B.R. 434, 439-40 (Bankr. D. Ariz0Z).

272 Creditor acquiescence in ride through has been atlmjsg practice; a creditor often prefers to take
the full payment on the debt as opposed to takiagk krollateral and realizing lesSee Marianne B.
Culhane & Michaela M. WhiteDebt After Discharge: An Empirical Study of Reaffitran, 73 Avi. BANKR.

L.J. 709, 740-41 (1999) (concerning debtors who retair cars after bankruptcy without reaffirming or
redeeming)see also In rdaynas, 345 B.R. 505, 517 (Bankr. E.D. Pa. 2006}t (§Inot obvious that court
disapproval of the reaffirmation agreement would nesely result in creditor efforts to retake possassib
the vehicle if the Debtor continues to make her tigrpayments.")cf. Braucher, Rashnd Redux, supra
note 246, at 47€'lt is particularly difficult to choose foreclosurenen the collateral is worth less than the
debt.").

273 See supranotes 261, 270 (concerning same possibilities dfingtion or surrender as to secured
loans for homes).

211 U.S.C. § 722 (2006).
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recent years, prior to the new law, redemption éemdvere making this option
feasible for more debtors seeking to retain £€3tdowever, redemption has become
less attractive and less feasible on credit underrtew law because of a new
provision calling for higher valuation (replacemesiue rather than, as before,
wholesale value)’® So-called redemption lenders as a result havelsadtin many
cases to making loans for replacement vehiclegrattan for redemptioff! With
repossessed cars piling up as excess inventorye tdags, some very good
replacement vehicle deals are |ikéf§/Statutes cannot change the market value of
property; redemption versus replacement lendingni€xample of the reality that
attempts to inflate values by statute merely prowgok-arounds.

In chapter 13, now as before the new law, purchaseey secured loans for a
principal residence cannot be crammed down to teo#h value?’® An issue that
predates the 2005 law, but one with added impogtahweing the current housing
finance crisis, is stripping junior mortgages. ngsthe analysis from the Supreme
Court's decision itNobelman v. AmericaBavings Bankhat a loan is secured by a
home when there is some value in the home to $tehihd the loar®® courts have
held that where a second or even lower prioritytgagye has no collateral value to
support it, it is an unsecured debt and can be fieddf' This type of analysis gives
an incentive for some debtors to file in chapter stBpping junior mortgages may
not only make the home affordable, allowing thetdeko stay in the home, but it
also means other unsecured creditors may get paiel. m

25 See, e.g.http://www.722redemption.com (website of 722 Repton Funding, a credit arm of US
Bank, and a leading provider for both redemption fngdand funding for replacement vehicles after
surrender).

278 See supranote 248;see also In reTill, 301 F.3d 583, 597 (7th Cir. 2002) (observingplezement
value of an automobile to the debtor will normally &ignificantly higher than the wholesale valueg)y'd
and remandedby Till v. SCS Credit Corp., 541 U.S. 465 (2004);re Scott, 248 B.R. 786, 792 (Bankr. N.D.
IIl. 2000) ("The difference between retail and wholesalues of used vehicles is substantial.”).

27 See supraote 275 (noting Redemption Funding, Inc. offémaricing for replacement vehicles).

278 5eeC. J. HughesFor the Repo Man, Business is BriskY. TIMES, Oct. 3, 2008, at NJ3 (linking
souring economy with twenty-five percent rise in reggssions in metropolitan area since 2007); Posfing
Jesus Sanchez to L.A. Now—LATimes.com, http://l@siviogs.latimes.com/lanow/2008/03/beware-the-
repo.html (Mar. 31, 2008, 9:51) (stating auto autt@mpany claims repossessions have risen fifteen
percent from last year)Car Buyers Get Good Deals on Repossessed,QdBC, May 14, 2008,
http://lwww.nbc6.net/money/16263075/ detail.html éi@ral Motors' reposessions are up 2 percent.").

279 SeeNobelman v. American Savings Bank, 508 U.S. 324,-3291993) (holding under 11 U.S.C. §
1322(b)(2) cramdown not permitted on loans securgdimndebtor's principal residence).

280 5ee Nobelmarb08 U.S. at 328-31 (where there was some value ineheenving as collateral,
reasoning loan was secured by horseg alsdRoger M. Whelan & Mandy S. Cohe@pnsumer Bankruptcy
Reform: Balancing the Equities in Chapter, P22AM. BANKR. INST. L. REv. 165, 181-82 (1994) (discussing
Nobelman.

8l gee, e.gZimmer v. PSB Lending Corplr(re Zimmer), 313 F.3d 1220, 1225 (9th Cir. 2002) (atirsgpr
unsecured creditors' rights may be modified); Lane wmcBgp (n re Lane), 280 F.3d 663, 668 (6th Cir.
2002) ("Section 1322(b)(2) says, without qualifioatiand in the plainest of English, that a Chapteplad
'may' modify the rights 'of holders of unsecuredrofal"); Pond v. Farm Specialist Realty (e Pond), 252
F.3d 122, 126 (2d Cir. 2001) (reasoning "wholly wsed claim, as defined under Section 506(a), is not
protected under the antimodification exception aft®a 1322(b)(2)").
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Probably the change concerning collateral with lifiggest impact on chapter
choice is the apparent elimination of cramdown ecent car loans under the so-
called "hanging paragraph" of section 1325¢aYhis provision is applicable, inter
alia, to claims secured by a purchase money sgdutérest on a debt for a motor
vehicle when the purchase was of a vehicle forpgrsonal use of the debtor and
made within the 910 days preceding the bankrupibipgf (known as "910
claims")?® The hanging paragraph provides that "section 5@ siot apply” to
910 claims®*section 506 is the Bankruptcy Code section forrdaiteéng the extent
to which claims are secured in bankruptty.

By removing 910 claims from the reach of the primrisfor valuation of
secured claims, the hanging paragraph leaves tb&tign what valuation approach
courts should use instead. In a paragraph heaBeotettions for Secured
Creditors,®° the legislative history supplies this cryptic arswthe hanging
paragraph is a "prohibition against bifurcatingeawed debt®*’ Nothing could be
less plain. The legislative history does not st tramdown is prohibited; rather,
it says that bifurcation is not permitted. The tdeénnot be divided for different
sorts of treatment, but what sort of unitary treatinis indicated? Perhaps the
claim should be treated as fully unsecured or perhvalued at wholesale value of
the collateral less the cost of obtaining that eaffianother possibility is that the

22 geel1l U.S.C. § 1325(a) (2006), hanging paragraph at endkrBptcy Abuse Prevention and
Consumer Protection Act § 306 (codified at 11 U.§@325) (directing inclusion of this paragraph at end
of section 1325(a), but without alphanumerical destigm to fit it into overall structure of sectiorgge also
In re Moon, 359 B.R. 329, 331 (Bankr. N.D. Ala. 2007) (dissing hanging paragraph); Brauct&ench
and Bar, supranote 107, at 120 (detailing divergent arguments ckggrinterpretation of hanging
paragraph).

283 Bankruptcy Abuse Prevention and Consumer Protectidn§A806 (codified at 11 U.S.C. § 1325)
(providing, for purposes of 11 U.S.C. § 1325(a)(5) segttorth what plans must provide for allowed secured
claims, "section 506 shall not apply" either tolsed motor vehicle debts incurred within 910-days lofdi
to acquire vehicle for personal use or to secured slamdebts incurred within one year of filing for
purchase of other personal property). Section 50Beisséction on determination of the extent to wiaioh
allowed claim is a secured claim. 11 U.S.C. § 5080620SeeDavid Gray CarlsonCars and Homes in
Chapter 13 after the 2005 Amendments to the Bamdyupode 14 Am. BANKR. INST. L. Rev. 301, 341
(2006) (explaining section 1325 does not say thenebeano cramdown of new car loans, but says section
506 does not apply to determine the secured claim).

28411 U.S.C. § 1325(a) (2006), hanging paragraph at@eeln re Jackson, 338 B.R. 923, 925 (Bankr.
M.D. Ga. 2006) (calling unnumbered paragraph of 15.0.§ 1325(a) added by 2005 law "hanging
paragraph")jn re Johnson, 337 B.R. 269, 273 (Bankr. M.D.N.C. 2006g(rang to "hanging paragraph" of
section 1325(a)(9), because the paragraph is placadpaftagraph (9) of subsection (a)).

28511 U.S.C. § 506 (2006) (with caption, "Determinatid secured status").

286 1 R. ReP. No. 109-31,supranote 2, at 17. This paragraph of the legislativéohjsalso cryptically
coz\é(;:rs a number of other issues concerning securedsclai

288 Treating the whole claim as unsecured is strucguth# most plausible reading; by taking these caim
out of the section for determining secured claims,sihggestion of the language is that they are unse:cu
See Braucher, Rashnd Redux, supraote 246, at 472—74 (discussing possibilities clsiould be treated
as unsecured or valued in some other way than undéors&06, such as by value debtor would recover on
collateral by selling at wholesale, less costs lithiming wholesale priceBut seeln re Brooks, 344 B.R.
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claim should be subject to discretionary modificatias a whole according to
fairness principles under section 1322(bf2)Given the goal of providing
protection for secured creditors, a widely-accemsdumption has been that the
hanging paragraph requires valuing secured claiitisniaits scope at the amount of
the underlying debt, even when that is a fictionshuese the collateral is worth less
than the underlying deBt’ Problematic for this reading is some language atice
1325(a); Congress demonstrated that it knows howsap "payment of the
underlying debt" in the very same subsection of Bankruptcy Code as the
hanging paragrapti*

Debtors' lawyers are rightly very leery of havingbtbrs reaffirm car loans in
chapter 7 when the loan balance is greater thaoahealue. If the debtor is unable
to sustain the payments, the debtor will not be éblpay off the debt by selling or
surrendering the car and will end up with an imgaifresh start. The problem of
impairing the fresh start is recognized by the ndigclosures concerning
reaffirmation?**yet the 2005 law also seems to promote reaffirmatibcar loans
by taking away the court-protected ride-throughiamt®which has the advantage
of not impairing the fresh start. Thus, if a delstachoices are reaffirmation or
surrender, surrender is the more conservative elHmcause it avoids impairing the
fresh start. Furthermore, the debtor who surrendarunderwater car in chapter 7

417, 421 (Bankr. E.D.N.C. 2006) (holding claim ndbjset to bifurcation and fully secured based omitpl
language" of section 506(a), "regardless of the inaability of § 506").

289 See8 COLLIER ON BANKRUPTCY f 1325.06[1](a) (Alan N. Resnick & Henry J. Sommer etfsth ed.
rev. 2005) ("A debtor is presumably bound only bydieates of good faith and the other provisions of the
Code in determining how such claims may be modif@mie courts, understandably, may look to prior law
for guidance regarding what modifications are equitdhlsee also In reWampler, 345 B.R. 730, 737
(Bankr. D. Kan. 2006) ("The statutory construction ekxptd byCollier and adopted by this Court is most in
concert with the plain reading of the amendment &edce, in conformity with the interpretive dictate of
the U.S. Supreme Court . . . ."); Braucher, Rastt Redux, supraote 246, at 474 (concurring in result of
Collier analysis).

29 gee, e.g.In re Moon, 359 B.R. 329, 333 (Bankr. N.D. Ala. 2007) s that because hanging
paragraph applies to section 1325(a)(5)(B), (C), surrendlesatisfy creditor's claims in full)in re Sparks,
346 B.R. 767, 773-74 (Bankr. S.D. Ohio 2006) (assgttizinging paragraph is "unambiguous and clear"
and applies to section 1325(a)(5)(C) (quotinge Payne, 347 B.R. 278, 282—-83 (Bankr. S.D. Ohio 2006)
In re Ezell, 338 B.R. 330, 340 (Bankr. E.D. Tenn. 200%A] creditor holding a secured claim falling
within the scope of the Anti-Cramdown Paragraph ig/fséicured for the amount of its claim, which is, in
actuality, the debt owed.").

21 seell U.S.C. § 1325(a)(5)(B)(i)(aa) (2006) (requiring, abseeditor acceptance of plan, plan must
provide for secured creditor to retain lien until "pegnt of the underlying debt" or until discharge, tytly
by completion of plan)see alsdBraucher, Rashnd Redux, supraote 246, at 471-72 (discussing language
of section 1325(a)(5)(B)(i)(aa)).

2925ee11 U.S.C. § 524(k) (2006) (setting forth required Idisares before reaffirmation is valid); 11
U.S.C. § 524(c)(2) (2006) (requiring that debtor reealisclosures described in subsection (k) at or before
the time of reaffirmation.)see also In reMendoza, 347 B.R. 34, 36-37 (Bankr. W.D. Tex. 20@®}ing
judicial obligation to review reaffirmation agreemefar hardship).

293 See supranote 271 and accompanying tesee also In reDonald, 343 B.R. 524, 539-40 (Bankr.
E.D.N.C. 2006) (asserting Congress accomplisheadhtiote to eliminate ride-through option through 2005
law); In re Rowe, 342 B.R. 341, 351 (Bankr. D. Kan. 2006) (cadicig Congress successfully eliminated
ride through in amendments to sections 521 and 362).
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discharges the deficienéy. Apparently the full debt must be paid in chapteriut
if the debtor cannot handle it, the debtor can eonio chapter #° surrender the
car and discharge the deficierfc.

It turns out that litigation has not focused on tvmast be paid on 910 claims
when the debtor retains the collateral in chap8rrather it has focused on what
must be paid when the debtor surrenders the calaté-our circuits have already
ruled on this issu&’ While what treatment is required in either sitomatiis
exceedingly unclear, the language of the paragcafih for the same treatment in
cases of retention and surrender. The hangingymgh begins, "For purposes of
paragraph (5) . . .." Paragraph (5) of sectio?5{8) includes subparagraph (C) on
surrender; thus section 506, providing for bifuimataccording to value of the
collateral, does not apply in cases of surrendahd hanging paragraph dictates
treating the claim as fully secured in cases amgbn, it dictates treating it as fully
secured in cases of surrender. The bankruptcysbave come overwhelmingly to
this conclusiorf® but the circuit courts that have ruled on the é8Suhave

294 Seeln re Vanduyn, 374 B.R. 896, 902 (Bankr. M.D. Fla. 20@&serting debtors' right under hanging
paragraph to surrender motor vehicle "in full satgém of the debt owed to the secured creditdri)re
Pinti, 363 B.R. 369, 376 (Bankr. S.D.N.Y. 2007) (equ@"surrender of 910 Vehicle to full payment oéth
claim, denying the creditor an unsecured claim for deficiency after it liquidates the claim by safethe
vehicle"); In re Brown, 346 B.R. 868, 877 (Bankr. N.D. Fla. 2006) Jtf8nder would . . . satisfy the
creditor's allowed secured claim in full and the @mrdwould not be entitled to an unsecured deficjenc
claim.").

2% geell U.S.C. § 1307(a) (2006) (“The debtor may converase under this chapter to a case under
chapter 7 of this title at any time."yee also In réonovan, No. 6:04-bk-01564-ABB, 2006 WL 3804676, at
*4 (Bankr. M.D. Fla. Nov. 8, 2006) (holding debtor wasthorized under section 1307(a) to convert chapter
13 case to chapter 7)) re Spencer, 137 B.R. 506, 513 (Bankr. N.D. Okla. 19@plaining 11 U.S.C. §
1307(a) might have been amended to avoid "lockingp®r 13 debtors into an involuntary servitude");
supraPart | (discussinlylarramacase).

2% Seell U.S.C. § 727(b) (2006) (explaining discharge reletdeistor from all debts that arose before
the date of the order for relief")n re Marshall, 302 B.R. 711, 716 (Bankr. D. Kan. 2003}p{aining
debtors' pre-petition debt may be discharged undeioseg27(b), subject to exceptionsy; re May, 141
B.R. 940, 942 (Bankr. S.D. Ohio 1992) (applying mec?27(b)).

27 |In re Wright, 492 F.3d 829, 831-33 (7th Cir. 2007) (holdingon surrender, creditor entitied to
unsecured deficiency judgment unless contract providagcourse against borrower). The Seventh Circuit
was the first circuit to so hold. The Fourth, Siathd Tenth Circuits followed suffeeTidewater Fin. Co. v.
Kenney, 531 F.3d 312, 320 (4th Cir. 2008) (adopWigght court's reasoning "when a [c]hapter 13 debtor
surrenders a 910 vehicle in accordance with § 1325(a)(S{{€ hanging paragraph does not extinguish a
910 creditor's unsecured deficiency claim so longstage law, in conjunction with the parties’ contract
allows for such a claim"); DaimlerChrysler Fin. Serésns. LLC v. Ballard In re Ballard), 526 F.3d 634,
638 (10th Cir. 2008) (agreeing wiffidewaterand Wright); Americredit Fin. Servs., Inc. v. Longn(re
Long), 519 F.3d 288, 291 (6th Cir. 2008) ("In the asseof any clear bankruptcy law covering how to
handle the surrender of cars and other collateral, weeagith the Seventh Circuit that the bankruptcy
courts should not simply allow the debtor to surrenidercar and then wipe out the deficiency . . . .").

2% gee, e.gIn re Payne, 347 B.R. 278, 283 (Bankr. S.D. Ohio 2006)dihg lender is prevented from
asserting unsecured deficiency claim when debtoresders vehicle because section 506 bifurcation is
inapplicable);see alsdn re Ezell, 338 B.R. 330, 341 (Bankr. E.D. Tenn. 2006at{sy "were the court to
find that a secured creditor whose collateral has bemendered under [section 1325(a)(5)(C)] is entitled to
file either a secured or unsecured deficiency claima, method of determining the amount of the alidwe
deficiency claim would be demonstrably at odds gtbction 506(a)]" )in re Kenney, Nos. 06-71975-A,



404 ABI LAW REVIEW [Vol. 16: 349

followed the Seventh Circuit to conclude that usdeured 910 claims should be
bifurcated after surrender of the collateral, sattthe lender has an unsecured
deficiency claint®The opinion of the Seventh Circuit in re Wright***written by
Judge Easterbrook, ignores the introductory phadsthe hanging paragraph of
section 1325(a) and also takes the position tla#e $aw calls for bifurcating claims
in bankruptcy in the absence of the applicabilitsection 506°2 There is no text
to support this analysis, which turns section 5@ surplusage; if undersecured
claims are already bifurcated in bankruptcy undateslaw, there is no need for
section 506 to do the bifurcation work.

The Sixth Circuit inin re Longreached the same result as the Seventh Circuit,
rejecting surrender in full satisfaction in chapt&, while also finding the literal
statutory language to the contrary; it relied ingt®n "the equity of the statut&™
that is, Congress intended "only good things far leaders" under the hanging
paragraphi® This is an overreading of legislative history, ehirefers to fairness
for creditors, including unsecured creditors, adl ag for debtor$® Furthermore,

07-70359-A2007, 2007 WL 1412921, at *5 (Bankr. E.[2.. Wlay 10, 2007) (labeling creditor inability to
obtain deficiency judgment "majority view"). Thev@ath Circuit called this the "majority position" whe
rejecting it.In re Wright 492 F.3d at 830 ("The majority view among bankzyptdges is that, with section
506(a) gone, creditors cannot divide their loans sgoured and unsecured componentS&e alsKEITH

M. LUNDIN, CHAPTER 13 BANKRUPTCY 446, 11 2, 3 (3d ed., Bankruptcy Press, Inc. 20@Rugp. 2007-1)
(explaining because 2005 law requires treating clamienging paragraph as fully secured, section 506 is
not available to split claim, so surrender of collateliminates claim).

2% See In re Wright492 F.3d at 833Tidewater 531 F.3d at 318n re Ballard, 526 F.3d at 638n re
Long 519 F.3d at 294.

300s5ee supraote 297 and accompanying text.

01492 F.3d at 829.

302 See id at 832 (relying on Butner v. United States, 44G.U48 (1979), for proposition "state law
determines rights and obligations when the Codes amé¢ supply a federal rule"Tidewater 531 F.3d at
318 (following reasoning that state law applies wiBankruptcy Code fails to provide rule); Wells Fargo
Fin. Acceptance v. Rodriguein(re Rodriguez), 375 B.R. 535, 545 (B.A.P. 9th Cir. 2007Mh¢ answer,
according toWright, is found in the parties' contract to the exteptdleal is enforceable under state law.").
This analysis begs the question whether bankrupteyslaplies a federal rul€ompare In re Long519
F.3d at 291 (finding deficiency judgements should etleft to state law because Congress intended to
"federalize . . . treatment of purchase-money mortgagdankruptcy")with DaimlerChrysler Fin. Servs.
Ams. LLC v. Barrett p re Barrett), Nos. 07-14796, 07-14797, 2008 WL 437878%5 ¢11th Cir. Sept. 29,
2008) (determining 2005 law did not create fedeedlciency rule),and In re Ballard, 526 F.3d at 639
("The Bankruptcy Code does not . . . qualify a d@lti state-law entitlement to a deficiency claim.")

303 Americredit Fin. Servs., Inc. v. Londn(re Long), 519 F.3d 288, 297 (6th Cir. 2008) ("In deteiingn
how to fill the gap left by Congress after the 20@&adments, we employ a well-established common-law
principle of interpretation known as the 'equitytioé¢ statute.")SeeNorth Dakota v. Fredericks, 940 F.2d
333, 337 (8th Cir. 1991) (explaining "equity of thiatute” as applicable "in cases within the spifithe
enactment, but not within its letter").

30%1n re Long 519 F.3d at 294 (quotingH&TH M. LUNDIN, CHAPTER 13 BANKRUPTCY 451.5-1 (3d Ed.
Supp. 2007)SeeMargaret Howard;The Law of Unintended ConsequencgsS. ILL. U. L.J. 451, 454
(2007) (noting hanging paragraph "makes automohilddes big winners when debtors choose to keep their
cars in chapter 13"); Whitforddutomobile Lendersupranote 246, at 150 (discussing "improvements in the
auto lender's position" after 2005 law).

305 See supraote 243 and accompanying teoft;In re Brown, 346 B.R. 868, 875 (Bankr. N.D. Fla. 2006)
("While the Court agrees that some changes to thie @eere made with secured creditors in mind, it is



2008] A GUIDE TO INTERPRETATION 405

the Sixth Circuit opinion by Judge Mertf finds fault with Judge Easterbrook's
reasoning inn re Wrightbecause it undermines national uniformity in bapkecy
by making deficiency judgments in bankruptcy "depemntirely on the vagaries of
state laws as to foreclosures, repossession, salejuaicial remedy®®” Judge
Merritt instead called for application of pre-20@%v to determine the secured and
unsecured claims of an undersecured 910 claimhalftier surrender of collateral,
%% which means applying section 506 even though €06 2aw says in the hanging
paragraph that section 506 "does not apply" to &alns for purposes of section
1325(a) (55"

There is no indication in legislative history th@bngress thought about
surrender, but policy analysis supports surrendduli satisfaction in chapter 13.
The Seventh Circuit was troubled by applying thadiag paragraph in the same
way to both retention and surrender cases, desipitdanguage of the hanging
paragraph, because in cases of surrender thihdagfect of "making all purchase-
money secured loans non-recour8@The court's analysis, however, leaves out that
this is exactly what surrender in chapter 7 doemarasset cases; the personal
obligation is discharged in chapter 7 and the smtwreditor has recourse only
against its collaterdllt is not so extraordinary to provide for the sameatment in

equally clear to the Court that some of the changag have been made for the benefit of unsecured
creditors, such as credit card companies.").

%% In re Longwas decided 1-1-1, with Circuit Judge Merritt writingr fthe court, another judge
concurring on other grounds and the third judge digsgri19 F.3d at 290, 299, 301.

%7d. at 291.

30814, at 298 ("We hold that claims subject to the haggiaragraph where the debtor elects to surrender
the collateral pursuant to 8§ 1325(a)(5)(C) will be ggmed and adjudicated the same as they were before th
2005 amendments.").

30911 U.S.C. § 1325(a) (2006), hanging paragraph at®eeCapital One Auto Fin. v. Osborn, 515 F.3d
817, 821 (8th Cir. 2008) ("By the plain languageta hanging paragraph, § 506 does not apply to a 910-
claim."); DaimlerChrysler Fin. Servs. Ams. LLC v. Batl (n re Ballard), 526 F.3d 634, 637-38 (10th Cir.
2008) (finding hanging paragraph prevents sectidhfBim applying to 910 car claims).

319 1n re Wright, 492 F.3d 829, 832 (7th Cir. 200@xcord Americredit Fin. Servs., Inc. v. Longn(re
Long), 519 F.3d 288, 300 (6th Cir. 2008) ("The majyopbsition that deficiency claims are no longer
allowed for 910 claims by virtue of the hanging paaph's elimination of § 506 effectively renders 910
secured loans non-recourse, without regard to the cturitderms."); Capital One Auto Fin. v. Osborn, 515
F.3d 817, 821 (8th Cir. 2008) (reasoning surrended16f car fully satisfies claim and "essentially tuens
recourse loan into a non-recourse loan, to the Resfafinsecured creditors").

81111 U.S.C. § 727(b) (2006) ("[A] discharge under sutiee (a) of this section discharges the debtor
from all debts that arose before the date of the dadteelief under this chapter . . . ."§eeEverly v. 4745
Second Ave., Ltd.IG re Everly), 346 B.R. 791, 794 (B.A.P. 8th Cir. 2006p(tsuant to 11 U.S.C. § 727(b),

a discharge in a Chapter 7 case discharges the detroall debts that arose before the date of filing . .
."); Schott v. WyHy Fed. Credit Uniorin(re Schott), 282 B.R. 1, 5 (B.A.P. 10th Cir. 2002) (sttimapter

7 relieves debtors of in personam liability). It shobénoted that the overwhelming majority of chapter 7
cases are no ass&eeNATIONAL BANKRUPTCY REVIEW COMMISSION, BANKRUPTCY: THE NEXT TWENTY
YEARS 137 (1997), http://govinfo.library.unt.edu/nbrc/rep@bccons.pdf (reporting five percent of chapter
7 cases are no asset and most of revenue frorfitbatercent is from business, not consumer, cafesg
Ambotiene, 316 B.R. 25, 37-38 n.4 (Bankr. E.D.N.Y020(citing Administrative Office of U.S. Courts
data reporting "overwhelming majority of cases admémexd by Chapter 7 trustees [in E.D.N.Y.] have few
or no assets to administer").
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chapter 13 when the debtor surrenders the collatethat chapter. The Supreme
Court inAssociates Commercial Corp. v. Rdsds already reasoned that, from the
point of view of the secured creditor, collateratention by the debtor is quite
different from surrender; when collateral is retairby the debtor, the creditor faces
dual risks of default and depreciation in the mise@f'? With surrender, the
creditor gets its collateral value immediately diades no further risks in that
transaction

The advantage of extinguishing the deficiency upomender of 910 collateral
in chapter 13 is primarily to other unsecured dmdi If the secured creditor gets
to have a deficiency claim and then to share piewéth other unsecured creditors,
there will be less for them. Furthermore, therarisefficiency gain to the system
from surrender in full satisfaction because thexend issue of valuation of the
secured and unsecured portions of the cffihe debtor also gets an advantage,
in that the deficiency claim is extinguished and tlebtor does not have to worry
about it in the event the plan fails and no disghas obtained in chapter 13, a
common occurrenc®” On the other hand, this gain is not huge overeturtaw
because if the plan fails, the debtor has the pptio convert to chaptef*{ or
refile there, in either case with the effect ofctliarging the deficiency’ The
primary benefit to the debtor, then, from surrenidefull satisfaction is in saving
procedural costs to get discharge of the deficiamoyn plan failure. Otherwise,
giving the undersecured car lender an unsecurdadietefy claim after surrender
only hurts other unsecured creditors, because thtributions in chapter 13 are
reduced when they have to share pro rata withahéeader's deficiency claim.

%12 seeAssaciates Commercial Corp. v. Rash, 520 U.S. 963-63 (1997)see also In réTurkowitch,
355 B.R. 120, 129-30 (Bankr. E.D. Wis. 2006) (makiogpin context of surrender casé); re Chubb,
351 B.R. 478, 490 (Bankr. E.D. Tenn. 2004) (cititeshfor proposition retention is riskier for creditor than
surrender).

313 See Rash520 U.S. at 962-63 (noting creditor free to reinyesteeds after surrender of collateral,
avoiding risks associated with debtor retaining prigpein re Chubb, 351 B.R. at 490 (recognizing
Supreme Court iRashfound creditor may sell debtor's surrendered propertyreinvest proceeds).

314 See In reBrown, 346 B.R. 868, 876—77 (Bankr. N.D. Fla. 2008}i(wy this advantagekee also In re
Blanco, 363 B.R. 896, 900-01 (Bankr. N.D. Ill. 2007¢5st of the cases that have addressed this issue
conclude that the surrender of a vehicle to a creditder § 1325(a)(5)(C) constitutes full satisfactiohef
allowed secured and unsecured claim components.”).

%15 SeeNorberg & Velkey,supranote 180, at 476 (noting two-thirds of chapter EBtdrs historically
have not received discharge).

316 11 U.S.C. § 1307(a) (20063eeTidewater Fin. Co. v. Williams, 498 F.3d 249, 2%#h(Cir. 2007)
("[A] debtor, as a matter of right, may at any timentiss his [c]hapter 13 petition or convert it to a [clleap
7 proceeding.")In re Baker, 289 B.R. 764, 769 (Bankr. M.D. Ala. 2003hding conversion from chapter
13 to chapter 7 "matter of right" when no previouswersion has taken placejee also suprdart |
(discussingMarramacase).

817 5eell U.S.C. § 727(b) (20063ge also, e.gln re Marshall, 302 B.R. 711, 716 (Bankr. D. Kan. 2003)
(explaining debtors' prepetition debt may be dischngaler section 727(b), subject to exceptiofisye
May, 141 B.R. 940, 942 (Bankr. S.D. Ohio, 1992) (dading discharge under section 727(a) discharges
debtor from all other debts under chapter 7 pursuesgdtion 727(b)).
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The fairness objective of the hanging paragrapkf,the paragraph is applied
equally to retention and surrender as the langdagets, could be to recognize the
increased risk to the secured creditor in case®tehtion and to promote use of
chapter 13 by debtors intending to surrender; thetyan immediate release from
the secured claim, as they would with a chapteriséhdrge, and they get the
satisfaction of seeing more paid to the rest ofrthasecured creditors, often an
objective of chapter 13 debtolS. Debtors in chapter 13 are already required to
commit their disposable income when they are ngingecreditors in fulf?° so the
primary effect of giving an undersecured lender warsecured claim for the
deficiency is to reduce distributions to other unsed creditors.

A new front has opened under the hanging parag@piterning who is in and
who is out of the 910 claim category, as opposethéotreatment 910 loans get.
The most complex isstfe concerning scope of the 910 category is whetluaien
on a debt that includes rollover of negative eqoitya previous loan for a vehicle
traded in as part of purchase of another vehictemgpurchase money in whole or
part, thus not getting 910 claim status so thagit be crammed dowff. As with
the issue of surrender in full satisfaction, thisr@o indication Congress gave the

318 Seesupranotes 243-44 and accompanying text (discussingressional intent of ensuring fairness to
both debtors and creditors).

319 Seesupranote 174 and accompanying text (noting debtors aftemse chapter 13 out of desire to pay
as much of debts as possible).

32011 U.S.C. § 1325(b) (2006HeeWaldron v. Brown In re Waldron), 536 F.3d 1239, 1245 (11th Cir.
2008) (noting amount that must be paid in chapteplaB depends on debtors' disposable income atadime
confirmation); U.S. Trustee v. Cortein(re Cortez) 457 F.3d 448, 457 (5th Cir. 2006) (holding all
disposable income of debtor must be accounted fdemnchapter 13 plan).

321 Another issue, not discussed in the text, concérasstope of purchase “for the personal use of the
debtor," a phrase that is different from the phrasel usell U.S.C. § 506(a)(2) ("acquired for personal,
family, or household purposes"). Courts have hadrstle with whether the "personal use of the debtor"
requirement excludes loans for a vehicle for soraeglge in the debtor's household, for use by timéyfaas
a whole, or loans for a combination of businesserdonal purposeSee In reCross, 376 B.R. 641, 646—
47 (Bankr. S.D. Ohio 2007) (discussing divergent apgres@nd stating "application of the personal-use
test to each [c]hapter 13 debtor's unique familyagion will inevitably involve consideration of myda
different factual permutations"see also In reMartinez, 363 B.R. 525, 527 (Bankr. S.D. Texas 2007)
(adopting totality of circumstances test to conclodewas used for business purposes where debtor itirove
to and from work and for work errand$); re Finnegan, 358 B.R. 644, 647—-48 (Bankr. M.D. Pen@620
(concluding personal use did not include use by at&bhusband for his business, thus restrictions on
cramdown under hanging paragraph of 1325(a) did noy/pgmans for 910 vehicles acquired for business
purposes only can be crammed doBeeln re Garrison, No. A06-00396-DMD, 2007 WL 1589554 at *2
(Bankr. D. Alaska June 1, 2007) (holding where thers \gabstantial business use for the vehicle" debtor
not barred from bifurcating creditor's claim undertieec506(a)(2), which provides for valuation of busise
collateral at replacement value, not retail valeg)|n re Cross 376 B.R. at 645 (asserting debtor may not
cram down if car acquired for personal use).

%22 5eell U.S.C. § 1325(a) (2006), hanging paragraph at(stating "section 506 shall not apply to a
claim . . . if the creditor has a purchase money segcintiérest securing the debt that is the subjechef t
claim"); In re Mitchell, 379 B.R. 131, 136 (Bankr. M.D. Tenn. 20@@eciding whether debt was part of
price of vehicle, and thus, purchase money secimtiéyest);In re Sanders, 377 B.R. 836, 845 (Bankr. W.D.
Texas 2007) (discussing "lively dispute" embodiedwo lines of cases addressing whether negativeyequi
was purchase money entitled to protection of 910gatayision).
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negative equity issue any thought at all. The fifscuit court to reach this issue,
the Eleventh Circuit, concluded that rollover ofgative equity into a loan for
another car does not impair purchase money st&tilifie court noted that dozens
of lower courts have confronted the issue and edontrary conclusioré? the
courts that find financing negative equity on trée is not purchase money
lending have further split on whether these loamse | purchase money status
entirely in such cases or instead have dual statsially secured and partially
unsecured® The transformation rule, that the loan becomeseatonpurchase
money when negative equity is rolled in, finds supn the lack of "to the extent
of" language concerning debts secured by a purahasey security intere3t®

The negative equity issue is actually more impdrfandebtors than the issue
whether there is an unsecured deficiency on suerenghich as noted above,
primarily affects other unsecured creditérslf a debt is not purchase money, it can
be crammed down under the 2005 f&fhbut only to retail value where the debt is
for personal, family, or household purposes as sgpao business purposés.
Still, from the debtor's point of view, some crammois better than none. When
debtors can bifurcate and pay retail value to goeised creditor, rather than the full
amount of the outstanding debt, debtors are mkedylio be able to afford to retain
cars in chapter 13. In addition, they are moreljiko have something left over to
pay unsecured creditors.

The Eleventh Circuit case may not be indicativi@iv other circuits will hold
on the issue of impact on purchase money stattdlofg in negative equity from a
prior loan; that court relied on a nonuniform Geangotor vehicle statute to come

323 Graupner v. Nuvell Credit Corpln(re Graupner), 537 F.3d 1295, 1300-01 (11th Cir. 2008}yl
negative equity was purchase money because it Welst'for the money required to make the purchase' of
the new vehicle" (quoting Snap-On Tools, Inc. v. Fraeiha re Freeman), 956 F.2d 252, 255 (11th Cir.
1992))).See In reMyers, 393 B.R. 616, 622 (Bankr. S.D. Ind. 2008) (h@dmurchase money includes
negative equity)see alsoGeneral Motors Acceptance Corp. v. Peaslee, 373 BBR, 259-60 (W.D.N.Y.
2007) (noting routine nature of including negativeliggin purchase of new vehicle, and "that the udpa
balance . . . can and should be . . . entitled porahase money security interest") (see Peaslee AGGM
LLC (In re Peaslee), No. 07-3962-bk(L), 2008 WL 4614524 (2d @at. 20, 2008), certifying issue to New
York Court of Appeals).

324 1n re Graupnet 537 F.3d at 1300 (acknowledging some courts Poddtain components of the loan,
most notably negative equity in a trade-in-vehicle,ndd constitute a purchase money security interest").
See, e.g.In re Acaya, 369 B.R. 564, 570 (Bankr. N.D. Ca. 2007) (hgdiegative equity is not purchase
money security interestn re Bray, 365 B.R. 850, 862 (Bankr. W.D. Tenn. 2007¢8urts typically find
that [] negative equity is not included within a yar purchase money security interest . . . .").

325 n re Graupner 537 F.3d at 1300Compare In reMitchell, 379 B.R. at 142 (holding "only claims
secured entirely by the PMSI are excepted from 11QJ.8§.506"),with In re Acaya 369 B.R. at 571
(adopting dual-status rule).

326 Comparell U.S.C. § 506(a)(1) (2006) (providing claim secutecttie extent othe amount subject to
setoff") (emphasis addedyith 11 U.S.C. § 1325(a) (2006), hanging paragraph aetie(lacking "to the
extent of" language).

%27 See suprmotes 313-17 and accompanying text.

32611 U.S.C. §§ 506(a), 1325(a) (2006).

82911 U.S.C. § 506(a)(2) (2006).
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to that conclusior® It went on to rely on the Uniform Commercial Codfebut
that part of the opinion could be considered unseag and therefore dicta.

Since the Bankruptcy Code contains no definitiopuifchase money security
interest either in section 101 or in section 1328, best solution is to apply the
U.C.C**? The Bankruptcy Code does make use of the purchasey security
interest concept, without using those words, inise&47 on preferencés and the
concept there is consistent with the U.C.C. définjtin section 9-103 There is a
good argument that the courts that have found vetl@f negative equity does not
impair purchase money status are misreading theQJ.d he technical argument
has been made at length in an amicus brief fildd it Peasleeby a group of law
professord® In summary, the argument is that Article 9's défin covers two

330 SeeGraupner v. Nuvell Credit Corpln(re Graupner), 537 F.3d 1295, 1301 (11th Cir. 2068} also
Snap-On Tools, Inc. v. Freemam e Freeman), 956 F.2d 252, 253 (11th Cir. 1992) (permittiebtor to
avoid creditor's lien as non-possessory, non-purchaseyrsecurity interest).

%1 In re Graupner 537 F.3cat 1301-02 (noting "the focus of the definitionaopurchase money security
interest under the U.C.C. is on the 'purchase-marfdigation' that is secured by the collateral, amd t
definition contains two prongs: (i) the price of thdlateral; and (ii) value given to enable the debtobuy
the collateral").SeePeaslee v. GMAC, LLCIf re Peaslee), No. 07-3962-bk(L), 2008 WL 4614524, at *1
(2d Cir. Oct. 20, 2008) (noting issue regarding negatiquity turns on U.C.C. section 9-103 definitidn o
"purchase-money obligation" and certifiying the gissto the New York Court of Appealsh re Dale,
No. 07-CV-3176, 2008 WL 4287058, at *4 (S.D. Tex. Alig, 2008) (recognizing importance of U.C.C.
section 9-103 in determining issue of negative gjuit

%32 seeButner v. United States, 440 U.S. 48, 54-55 (19@8hcerning use of state law when Bankruptcy
Code does not address an issseg alsdn re Muldrew, No. 08-11866, 2008 WL 4458798, at *8—-9 (E.D
Mich. Oct. 3, 2008) (applying state law definitioh purchase money security interest to bankruptce cas
because Bankruptcy Code lacks official definition). Teginition of "purchase money security interest in
goods" in U.C.C. section 9-103(b)(1) (2006) incorporatdsfanition of "purchase-money collateral," which
in turn incorporates a definition of "purchase moneygalblon," providing in pertinent part in section 9-
103(a)(2) that it means "an obligation of an obligarnirred as all or part of the price of the collaterafor
value given to enable the debtor to acquire rights e use of the collateral if the value is intfe@ used."

33311 U.S.C. § 547(c)(3)(A)(iii)—(iv) (2006):

The trustee may not avoid under this section a transfe that creates a security
interest in property acquired by the debtor (A) to tléemt such security interest
secures new value that was . . . (iii) given to én#ie debtor to acquire such property;
and (iv) in fact used by the debtor to acquire sucperty . . . .

See In reAlexander, 219 B.R. 255, 259 (Bankr. D. Minn. 1998)tifmy usage of section 547(c)(3)(A) in
connection with determination of purchase money riigcinterest); €. Kuhnel v. Kuhnel in re Kuhnel),
495 F.3d 1177, 1181 (10th. Cir. 2007) (discussing msehmoney security agreement as avoidable under
section 547 if creditor fails to perfect securityeirgst).

334 See supranote 332 (detailing U.C.C. definition of "purchaseney security interest"see also In re
Munzberg, 388 B.R. 529, 535-36 (Bankr. D. Vt. 2008)difag courts should use state commercial laws to
define "purchase money security interest" in banksuptntext);In re Dunlap, 383 B.R. 113, 117 (Bankr.
E.D. Wis. 2008) (acknowledging lack of "purchase nyosecurity interest" definition in Bankruptcy Code
and using state code definition).

335 Ingrid M. Hillinger, of counselDefs. Amicus Cuirae Br(Dec. 19, 2007) [hereinafter Hillingekmicus
Brief] available at http://www.nacba.org/s/45_50fc1f2acc4e329/files/Rex@lipportBrief.pdf (the author
was one of the professors who signed this amicus)jsetin re Mierkowski, No. 08-44196-399, 2008 WL
4449471, at *2-3 (Bankr. E.D. Mo. Sept. 29, 2008}tifmpdiffering views on negative equity effect on
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kinds of purchase money loan, credit sales and-frarty loans>° Credit sales are
covered by the language concerning loans for "tieepand third-party loans are
covered by the final part of the definition, that fhat the obligation is "for value
given to enable the debtor to acquire rights itheruse of the collateral if the value
is in fact so used®™ A number of bankruptcy courts and the Eleventit@irhave
misread this language to cover loans for negatijgtg because the lender will not
permit the buyer to get a loan unless the negatipsty is paid off® but that does
not mean that the negative equity financing isgiarchase of the collateral, the new
car. The key point is that a refinancing of a Iéamna car already owned and being
traded in is not a purchase money loan even sfiiblled into one consolidated loan
also financing the new car.

Policy arguments can support this position in baptay. Rollover of negative
equity creates large and risky loans that are wwedered, often seriously
undersecured, from the outset, before the debtm dvives the new car off the lot.
In the climate of credit mania in recent years,atieg equity financing increased
dramatically, reaching perhaps as high as thifjHepercent of new car loans in
2005 and 2008*° Negative equity lending goes further even thanrisie of zero-
down new car financing, in which auto lenders krthey will be undersecured as
soon as the car goes from being new to being #8ddkebtors who rollover

purchase money statugut see In reLook, 383 B.R. 210, 219 (Bankr. D. Me. 2008) (discugdbss of
purchase money status in negative equity financing).

336 Hillinger, Amicus Briefsupranote 335, at 13—15.

87 y.C.C. § 9-103(a)(2) (2006%eeln re Johnson, 380 B.R. 236, 245 n.8 (Bankr. D. Or. 200[)K#
UCC recognizes a greater need to protect the PMSIhaikibased on the 'price of the collateral' than the
PMSI based on the enabling loanlt);re Conyers, 379 B.R. 576, 580 (Bankr. M.D.N.C. 2007) Jtigrtwo
essential phrases included in the definition ochase-money obligation are 'the price of the cokditand
‘'value given to enable the debtor to acquire rights the use of the collateral.™).

338 SeeGraupner v. Nuvell Credit Corpln(re Graupner), 537 F.3d 1295, 1302 (11th Cir. 2008) (calling
negative equity financing part of "package deal'hwiew car financing)see also In re DunlaB83 B.R. at
118 (holding negative equity was purchase money gsgduoterest, and reasoning "payment of the balance
due on the trade-in car was a prerequisite to consumgthis transaction. . . . There is a close nerubis
case between the acquisition by the debtors of ¢he gar and the entire secured obligation, includhey t
negative equity portion."xf. In re Austin, 381 B.R. 892, 897 (Bankr. D. Utah 2008) (cammm purchase
price of the new vehicle and negative equity frordéran as acceptable purchase money security interest

339 See In re Graupneb37 F.3d at 1303 (quoting industry sources stategptive equity financing used
in twenty-nine to thirty-eight percent of new car lentd"in past years, and that figure appears to onlgrbe
the rise"); Michael Martinez\ehicle Repos in High GeaCHICAGO TRIBUNE, May 19, 2008, at C1
(describing in March 2008, average negative eqoitynew car purchase was $4,305, an increase from
$3,270 six years priorcf. Michelle SingletaryCars Worth Less Than the LoarWAsH. PosT, Apr. 29,
2007, at F1 ("In the first quarter of 2007, 29 percértamsumers were upside down on their vehicles . . .

340 Depreciation on new cars is often in the range ehtyfive to thirty percent as soon as they are driven
long enough to be considered used c8eeFEDERAL TRADE COMMISSION, A DEALER'S GUIDE TO THE
USeD CAR RULE 1 (2004), http://www.ftc.gov/bcp/edu/pubs/businaetss/busl3.pdf ("[Alny vehicle
driven for purposes other than moving or test driving is considered a used vehicle . . . ."); IphReed,
Drive a (Nearly) New Car for (Almost) Free!
http://www.edmunds.com/advice/strategies/articles47 /article.html (last accessed Nov. 4, 2008)
(estimating loss of value at twenty percent momanieaves lot).
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remaining balances on old car loans into consauiédans for the old debt as well
as to acquire another car build up a snowball dbt,dene that becomes
progressively less manageable with repetitive megatquity financing. Congress
might want auto lenders to be more cautious abakimg such loans. Treating
these risky, undersecured loans as fully securechapter 13 bankruptcy, at the
expense of other unsecured creditors, is not a gemdto encourage prudence.
Another way to think about the policy question lstt the idea of "fairness to
secured creditors" behind the hanging paragraphhraag been focused on debtors
who take out ordinary new car loans right befoliadiand then cram them down
on an unsuspecting creditor. The congressionglgsar to achieve fairness did not
necessarily extend to creditors who promoted oweerewing by negative equity
financing. These creditors not only gave a loan tfte new car, they also
encouraged debtors to take out big loans by tettiegn they could finance not only
their new car, but also continue to finance thegvppus car. This is the kind of
lending that leads to more bankruptcy, and fairnessecured creditors need not
entail bailing out those who made the most aggvessisky and high-cost loans.

Collateral issues are among the trickiest in th@s52@ankruptcy law. Part of the
problem is lack of signs that Congress thought ab@ny of these issues or figured
out how provisions in chapter 7 and chapter 13 imigfieract. Courts can help to
make sense of the provisions on secured lendirgjtbynpting to reconcile fairness
to secured creditors with fairness to unsecureditors and debtors and also by
taking account of perverse incentives to avoid t#vap3 if retention or surrender of
collateral is more difficult there than in chapfer

CONCLUSION

The many interpretation issues created by the Pad&ruptcy law are working
their way through the bankruptcy courts and uph® &ppellate level. In this
context, bankruptcy courts and the rest of therfddediciary should take note that
the U.S. Supreme Court nearly always considersgserand policy arguments
when interpreting bankruptcy law and sometimeddrdas type of analysis as more
important than statutory language and structuree [€gislative history of the 2005
law shows that Congress had three main purposesunter protection, abuse
prevention and fairness to debtors and creditorkis article has reviewed how
these purposes and related policies can informrgretation of some of the most
difficult questions of interpretation under the néaw. It has also explored why
purpose and policy analysis is so frustrating aifficdlt when it comes to this
particular law; the reason is that the facts haveed out to be different from what
Congress seems to have assumed.

Courts should interpret the provisions of the 208& that have consumer
protection purposes to help consumer debtors andimize unintended
consequences of impairing their access to bankyugd confusing them. Thus,
debtors who filed in bankruptcy without first gatiia required briefing on available



412 ABI LAW REVIEW [Vol. 16: 349

credit counseling should be given a chance totfeirttemporary ineligibility by
getting the counseling and filing a new petitiorartigularly in light of a
government study finding no benefit in the requiesirand legislative silence about
the remedy for not getting counseling before filingurthermore, debtors' lawyers
at a minimum should be permitted to improve uponfiesing "model" disclosures
required of "debt relief agencies" (a term thanhseéo take in both debtors' lawyers
and nonlawyer petition preparers, thus potentiatigfusing consumers).

The consumer protection provisions of the 2005 iawolve relatively easy
questions of interpretation from a purpose andcgglerspective when compared to
the new law's abuse prevention provisions, paditylthe question whether the
detailed presumed abuse means test used in boffiecha/ and 13 should be
backstopped with additional judicially-designed medesting. Government data
show little impact from the new "presumed abusefragch in either chapter.
However, given that Congress sought to limit jualicdiscretion with its detailed
new test, the best course for the judiciary is twolttempt to compensate for
legislative factual error by inventing its own sadary layers of highly
discretionary means testing in both chapters. olig@ess wants to revisit reform, it
can decide whether to toughen the test or altelgitperhaps go back to trusting
the courts to police abuse under a broad discityotest. The least desirable
policy approach is to burden debtors and the cauittstwo levels of means testing
in each chapter, one formulaic and the other digcrary.

The most difficult issues of all may be those cont®y treatment of secured
claims under the 2005 law. Congress sought fasrfmssecured creditors but also
fairness for all involved in the bankruptcy systemhich means for debtors and
unsecured creditors, too. Thus, it is entirelyrappate for the courts to interpret
the new provisions on secured loans to avoid ergatisincentives to use chapter
13 and to discourage the riskiest types of loaesing some limits on new
solicitude for secured creditors in pursuit of twerall fairness purpose of the new
law.



