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INTRODUCTION

As with most human practices, American bankrupsay is rife with myth and
misconception. One of them is the idea that hashedstiors are entitled to a bankruptcy
discharge and a fresh staffhis myth was promulgated hycal Loan Co. v. Hurft
where, Hesiod-like, Justice Sutherland wrote thieong oft-quoted words:

[The] purpose of the [Bankruptcy] act has been ragaid again
emphasized by the courts as being of public asaggiftivate interest,
in that it gives to the honest but unfortunate detwho surrenders for
distribution the property which he owns at the tiofidankruptcy, a
new opportunity in life and a clear field for fueueffort, unhampered
by the pressure and discouragement of preexisebi®d

Although Local Loandoes not actually use the phrase "fresh stdte' case is
usually cited in connection with the concépEechnically,Local Loaninvolved
avoidance of a pre-petition wage assignment agitefor a loan. This assignment

! E.g, Marrama v. Citizens Bank of Mass., 127 S. Ct.5,11107 (2007) (“The principal purpose of the
Bankruptcy Code is to grant a 'fresh start' to'ltle@est but unfortunate debtor.™).

2292 U.S. 234 (1934).

%1d. at 244.

4 It does, however, refer to debtors "starting dfresd. at 244 ("One of the primary purposes of the
Bankruptcy Act is to 'relieve the honest debtonfrihe weight of oppressive indebtedness, and p&imito
start afresh free from the obligations and respmlits#s consequent upon business misfortunesuotigg
Williams v. U.S. Fidelity & Guar. Co., 236 U.S. 5454-55 (1915))).

°E.g, Cent. Va. Cmty. College v. Katz, 126 S. Ct. 9885 (2006) (citind.ocal Loanand noting Bankruptcy
Code gives debtor an ultimate discharge and a t&w);sGrogran v. Garner, 498 U.S. 279, 286-87 {399
(citing Local Loanand stating central purpose of Bankruptcy Coderigébtors to make peace with creditors to
enjoy new opportunity in life).
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was valid under lllinois law, yet Justice Suthedanled as a matter of non-statutory
bankruptcy policy, that the lien was automaticallgsolved by the very fact of a
bankruptcy dischargeDischarge of a debt has no such effect on otipesstef security
interests. SoLocal Loanstrongly stands for the proposition that the deb&s an
inalienable ownership of his post-petition wagdkieing a bankruptcy discharge.

The principle oLocal Loanwas ratified by Congress forty-three years lat¢he
Bankruptcy Reform Act of 1978The spirit of the fresh start is embodied within
section 541(a), which defines the bankruptcy estBteliminarily, section 541(a)(1)
establishes that the bankruptcy estate consistldégal or equitable interests of the
debtor in property as of the commencement of tise.awithout more, it would
appear that a worker's "job" is part of the bantcygstate, since a job is an executory
contract and these routinely go into the bankrugtate, where section 365 of the
Bankruptcy Code governs them at great length. $®ation 541(a)(6) goes on to
specify that the bankruptcy estate includes "[pdeats, product, offspring, rents, or
profits of or from property of the estagxcept such as are earnings from services
performed by an individual debtor after the comneznent of the case® Here is
where the concept dfocal Loanmanifests itself. Post-petition wages belondhi® t
debtor, not to the bankruptcy est&te.

So, gazing at section 541(a)(6), one might geirtipression that individuals, if
they file for bankruptcy, can disencumber their e@afdrom any pre-petition debts.
True, they may have to give up their non-exempdtag$f any), but, so long as they
qualify for a discharge, they haveight to a fresh start, do they not? The "fresh start"
is all about disencumbering the post-petition wiageme stream from any pre-petition
claim. To use a notorious example, in 1987 Dr.tDerCooley, the innovative heart
surgeon, reported income of $9,747,%59%evertheless he filed for bankruptcy
liquidation in 1988 and from his prodigious wagegoged a very fresh start indeed.

In spite of this example, the fresh start has eetpossible for ordinary mortals
since 19842 In that year, at the behest of the consumer fiaandustry, Congress

® Local Loan 292 U.S. at 242-4%ee generallMatthew FrankleWage Garnishments in Bankruptcy:
RiddervoldRevisited 21 GA\RDOZOL. REV. 927 (1999) (arguing while lllinois allowed assigent of wages
earned after bankruptcy, United States Supremet@gjacted concept noting its inconsistency wittppsge of
Bankruptcy Act).

"SeeChandler Bank of Lyons v. Ray, 804 F.2d 577, 5TBHLir. 1986) (holding discharge will not preclude
enforcement of valid lien).

8 pub. L. No. 95-598, § 541, 92 Stat. 2549, 2558<bified in 11 U.S.C. § 541(a)(6)).

11 U.S.C. § 541(a)(1) (2006).

1914, § 541(a)(6) (emphasis added).

1 0ddly, the job belongs to the trustee, even iftteeeeds of the job do not. Presumably, a malicinistee
could resign the debtor from a too-lucrative joln. #Bis peculiarity, see Louis M. Phillips & Tanyaalinez
Shively, Ruminations on Property of the Estate—Does Anyar@wWhy a Debtor's Postpetition Earnings,
Generated by Her Own Earning Capacity, Are Not Ry of the Bankruptcy Estate38 LA. L. REv. 623,
630-39 (1998) (suggesting debtor can receive petitign wages even if trustee could assert detadntested
contractual right to employment that would allowstiee to exercise debtor's rights and perform dsbto
obligations).

21 re Cooley, 87 B.R. 432, 436 (Bankr. S.D. Tex. 1988).

13 SeeGreen v. Stapledr( re Green), 934 F.2d 568, 570 (4th Cir. 1991) (“PtioL984, debtors enjoyed a
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enacted a new provision, section 707(b), which @ugbd dismissal of consumer
bankruptcy cases for "substantial abu$efter 1984, courts have defined substantial
abuse as the condition of having surplus incomecdihald be used to pay creditdrs.
In other words, the fresh start was denied to ammsemer debtor who had even
modest surplus income after expenses. At thistpomperhaps in 1986, when the
United States trustee was given standing to makensoto dismiss, the untrammeled
right to a fresh start essentially endéd.

What section 707(b) became was a procedure whéehebytimate details of a
debtor's life were subject to scrutiny by a bankrypudge. If the judge did not like
what he or she saw, the judge could deny the debfi@sh start. Most dramatically,
section 707(b) has become a means for extortingduivages and other forms of
exempt property in exchange for access to a batdyralischarge. The past deeds of a
debtor might also be used to dismiss a case, éoeigh the bad conduct is not listed
as grounds to deny a discharge under section 5@8{&)/(a) of the Bankruptcy Code.

Even admittedly honest debtors could be barrech faofresh start, if they had net
surplus wages or if a court has disapproved of theistyle!’

In 2005, Congress finally passed the ironically adnBankruptcy Abuse
Prevention and Consumer Protection Act ("BAPCPA"Most famously, this
legislation, "a side car to the existing bankruptepicle,® vastly expands section
707(b) to provide a mechanical means ¥&onsumer advocates in particular have
been overwrought about the massive elongation aifase707(b) to include means
testing of consumer debtors.These advocates somehow imagine that fewer

virtually unfettered right to a 'fresh start' un@apter 7, in exchange for liquidating their nagrapt assets for
the benefit of their creditors.").

14 seeBankruptcy Amendments and Federal Judgeship At98#, Pub. L. No. 98-353, § 312(2), 98 Stat.
333, 355 (codified in 11 U.S.C. § 707 (b) (2000¥)e idea can be traced back to President Herbeavéto
sponsor of the Great Depressi@&eeAnn Morales Olazabal & Andrew J. FoBpnsumer Bankruptcy Reform
and 11 U.S.C. § 707(b): A Case-Based Analyi2sB.U.PuB. INT. L.J. 317, 325-26 (2003).

!5 Doctor Cooley escaped this regulation since higsierere business-related, not consumer dsktsinfra
text accompanying notes 86-87.

16 See infratext accompanying notes 102—05.

7 SeePrice v. U.S. Trustedr(re Price), 280 B.R. 499, 505 (B.A.P. 9th Cir. 20a®)Iing debtor honest but
not unfortunate)jn re West, 324 B.R. 45, 49-50 (Bankr. S.D. Ohio 20@B$nissing chapter 7 relief as
"substantial abuse" where debtors were honestrialtla to point to inability to support themselvés)e Hill,
328 B.R. 490, 496-97 (Bankr. S.D. Tex. 2005) (imgddebtors honest but nevertheless dismissedhn dig
surplus income)in re Zuehlke, 298 B.R. 610, 615-16 (Bankr. N.D. low@20(concluding stroke victim and
schizophrenic spouse living on social security digability insurance with no extravagant expensesew
bankruptcy abusers).

Bpyb. L. No. 109-8, 119 Stat. 23 (2005) [hereindit&PCPA] (codified as amended in scattered sestidn
11 U.S.C.). The tortured legislative history of BBIPA is set forth in Susan JensAri,egislative History of the
Bankruptcy Abuse Prevention and Consumer Protedictrof 200579 AM. BANKR. L.J. 485 (2005) ("The
enactment of the BAPCPA in 2005 brought to a closemultuous legislative initiative . . . .").

n re Murray, 350 B.R. 408, 411 (Bankr. S.D. Ohio 2006).

2 judge Jeff Bohm protests thaeans testis a misnomer in the sense that the 'test' bedmglucted is not
whether the debtor has means to pay, but rathethehthe debtor has means to payh re Singletary, 354
B.R. 455, 459 (Bankr. S.D. Tex. 2006).

% See, e.g.Robert J. Landry, Ill & Nancy Hisey Mardi€onsumer Bankruptcy Reform: Debtors' Prison
Without Bars or "Just Desserts" for Deadbeat3® GOLDEN GATE U.L. REV. 91, 92 (2006) (stating means test
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consumers will be entitled to the fresh start thekouptcy supposedly represefits.

It is a mistake, however, to think that the 200%adments are anything new or
revolutionary. The real revolution occurred in 498r perhaps 1986. If anything, the
2005 means testincourages bankruptcy abuyses that term was defined in the pre-
BAPCPA case law. It isore generouso high-income debtors than the old case law
of section 707(b}® The mechanical test is counter-productive in iteat on
bankruptcy abuse, defined as seeking a dischatpe iface of surplus future wages.

Because this is so, courts have begun (though mamionously) to ignore the
means test of 2005 as too debtor-friendly. Sigaiiily, BAPCPA invites courts to be
harder on debtors than the mechanical test BAP@B#utes. The tools for ignoring
the means test are fully provided for in the BAPC&Aendments, although this
requires courts to deny the preemptive quality ¢hiaighly specific mechanical test
might be expected to have.

So courts have discretion to prevent the increasbankruptcy abuse that
BAPCPA invites. But they also have an excuse nd fhat Congresmtendedto
increase abuse by overruling harsh pre-BAPCPA lease The one thing that isot
true about BAPCPA is that it will make chapter gsleaccessible to high-income
debtors than it had previously been.

The conclusion of my study is that the means tiéistleencourages bankruptcy
abuse or has no effect. To be sure, BAPCPA adgsa amount of detail and is rife
with bad draftsmanship, dumbfounding contradictjcarsd curious, even comical,
special interest exceptions. It is hard to choldeamy words of admiration for the
quality of BAPCPA's draftsmanship. Judges and lsthdave not hesitated to pour
scorn on Congress for the details of BAPCP&ut, insofar as the fresh start is
concerned, the end result is a consumer bankrigtcyhat is not much changed (in
substance) compared to the days before 2005.

"places a host of challenges and problems for thesking relief"); Henry J. Sommdirying to Make Sense Out
of Nonsense: Representing Consumers Under the BaickrAbuse Prevention and Consumer ProtectiomfAct
2005 79 AM.BANKR. L.J. 191, 193 (2005) (decrying complicated natdieneended section 707(b) means test).

2 Empirical studies disagree how prevalent suchscasein chapter TompareBankruptcy Reform Act of
1998; Responsible Borrower Protection Act; and @oner Lenders Borrowers and Bankruptcy Accountabilit
Act of 1998 - Part Il: Hearing on H.R. 3150, H.’(®, and H.R. 3146 Before the Subcomm. on Comrhercia
and Administrative Law of the H. Comm. on the Jadyc 105th Cong. 25-31 (1998) (statement of Thomas S.
Neubig, Ernst & Young, LLP) (claiming 15% of bangtaies filed by above-median debtoksith Marianne B.
Culhane & Michaela M. Whitélaking the New Consumer Bankruptcy Model For a Dese: Means-Testing
Real Chapter 7 Debtors7 AM. BANKR. INST. L. ReEv. 27, 31-34 (1999) [hereinafter Culhane & White,
Means-Testing Real Chapter 7 Debidexplaining only 3.6% of chapter 7 debtors wooddadversely affected
by means testing as opposed to 11% as claimechst BrYoung study).

Bgee, e.gin reHill, 328 B.R. 490, 499 (Bankr. S.D. Tex. 2005)s(dissing pre-BAPCPA case even though
it was "ambiguous" whether the debtors would flmekv means test).

#|ndeed, against my intention, | am apparently imab this paper, to resist this temptatiSesCatherine E.
Vance & Corinne CoopeNine Traps and One Slap: Attorney Liability Undee New Bankruptcy Law9 Awv.
BANKR. L.J. 283, 284 (2005) (“It's a behemoth of bad polan illiteracy of ill-conceived provisions, an
underbelly of unintended consequences."); JeandBey Rastand Ride-Through Redux: The Terms for
Holding on to Cars, Homes and Other Collateral Unthe 2005 Agt13 AM. BANKR. INST. L. REV. 457, 457
n.3 (2005) ("Because it is so complex and badlftelaand makes so many dubious policy choices,rexpave
taken to calling it by the fanciful acronym BARFABkrutcy ReForm Act).").
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If BAPCPA has an impact, it is by requiring mor@eeawvork of consumer debtors,
thereby driving up the cost of going bankrébsccordingly, Part | of this Article
describes the new disclosures that BAPCPA impaosésdividuals. Part Il describes
means testing prior to 2005, showing that the laas &lready severe in denying
consumer debtors a fresh start (even as it wadianakly generous to Dr. Cooley and
other wealthy business debtors). Part Il dessrthe mechanical test that BAPCPA
now imposes. Part IV describes the effect meastmtghas on defining disposable
income in chapter 13 cases. No chapter 13 plabeannfirmed unlessl disposable
income is paid into the plan. At least for abovedmn debtors, disposable income is
arguably defined by reference to BAPCPA meangtggthough this too is subject to
great ambiguity). Means testing is basically desajto force consumer debtors out of
chapter 7 liquidation and into chapter 13, wherstypetition income is dedicated to
paying creditors. Part IV assesses how well tla@tEr 7 means test actually matches
with the disposable income definition in chapter Tis part reveals that there are
many discrepancies, each one of which testifiedkgamprecision of a chapter 7 test
that is supposed to predict the chapter 13 reShlat the chapter 7 test fails to predict
the chapter 13 payout represents a fundamentaigtieal failure of BAPCPA means
testing®® Finally, Part V speculates on the future of chafi® cases converted to
chapter 7, given the means test.

I. DISCLOSURES

My main point is that the mechanical means tesitlser counterproductive or
meaningless in terms of preventing bankruptcy afdesined as having surplus post-
petition wages). If BAPCPA has any substantiveafbn consumer bankruptcy, itis
to increase the paperwork burden and hence theotéibhg for bankruptcy.

As originally enacted, the Bankruptcy Code onlyuieed that debtors "file a list of
creditors, and unless the court orders otherwisehadule of assets and liabilities, and
a statement of the debtor's financial affairs"?’ None of these was helpful for means
testing®® which initially was not provided for by the Bankitay Code. In 1984,
Congress empowered bankruptcy courts to dismissuroer chapter 7 cases for
substantial abusg.As this was conceived as a surfeit of net inconag should be

% seeMarianne B. Culhane & Michaela M. Whit€atching Can-Pay Debtors: Is the Means Test the/Onl
Way? 13 AM. BANKR. INST. L. REV. 665, 677—78 (2005) [hereinafter Culhane & Wh@atching Can-Pay
Debtorg ("We are frustrated that Congress imposed so nuast and administrative burden for so little
benefit.").

% According to the earliest commentator on BAPCPAangetesting, the very purpose of means testing in
chapter 7 is "to measure the ability of Chapterebtdrs to repay debt and then, if they have seffici
debt-paying ability, to make them repay at leastes®f their debt—likely through Chapter 13—in order
receive a bankruptcy discharge." Eugene R. Wedtgins Testing in the New 8§ 707 (B9 AV. BANKR. L.J.
231, 231 (2005).

z Bankruptcy Reform Act of 1978, Pub. L. No. 95-58&21, 92 Stat. 2549, 2586.

B The statement of financial affairs is currentlydated in Official Form 7SeeOfficial Form 7, Statement of
Financial Affairs (Oct. 2005http://www.uscourts.gov/rules/Revised_Rules_andnséBK_Form_B7.pdf.

2 Bankruptcy Amendments and Federal Judgeship At98#, Pub. L. No. 98-353, § 312(2), 98 Stat. 333,
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used to pay creditors a substantial dividend irpt#ral3 or perhaps in chapter 11,
Congress also required more disclosures: a schediuleurrent income and
expenditure$?

BAPCPA further burdens debtors with paperwork oh@i means testing. After
October 17, 2005, the debtor must perform the cwagld means testing calculation
required by section 707(b)(2) and disclose it as gisher section 521 filing¥. This
entails filing Form B22A2 in chapter 7 cases and BZ2@ chapter 13 cases. What
these forms entail will be examined in due coulsdarge part, the law of means
testing in chapter 7 and disposable income in end@ is a matter of what these forms
mean—though we will see that in chapter 13 a migjof courts have already ruled
that Form B22C is all but irrelevant in definingpiosable incom¥.

In addition to Form B22A or B22C, debtors must noelude a certificate from
the lawyer or bankruptcy petition preparer who sigre bankruptcy petition stating
that the lawyer or preparer delivered to the detbi@notice required in section 342(b).
This is a description supplied by the clerk of toairt of the alternatives to filing for
chapter 7 bankruptcy. The debtor must also supply giubs from her employer
covering the sixty days prior to the bankruptcyitjiet,* an itemized statement of
monthly net incomé® and a statement disclosing any expected increfaseame

355 (codified in 11 U.S.C. § 707(b) (2000)) ("[T]beurt . . . may dismiss a case filed by an indiaiddebtor
under this chapter . . . if it finds that the gragtof relief would be a substantial abuse of trevjsions of this
chapter.").

% sedd. § 305, 98 Stat. at 352 (codified in 11 U.S.C. §&X(1)(B)(ii)); see alsd-onder v. United States, 974
F.2d 996, 999 (8th Cir. 1992). In addition, aft&84, within thirty days after the bankruptcy peiitj an
individual debtor had to declare, with regard togarty encumbered by security interests (i.e.)catsether she
would retain it as exempt, redeem it, surrenderipursue reaffirmation of a security agreemelatiree to the
property in questionSeell U.S.C. § 521(a)(2)(A) (2006). This last requiesinwas fraught with history.
Debtors began to claim that, beyond surrender, pkiem reaffirmation, or redemption, there was aeot
option—unilateral reinstatement of the securityeggnent. Circuit courts were deeply split as to Waethis
additional option existed. BAPCPA intervenes tohiod this additional optionSee, e.gln re Steinhaus, 349
B.R. 694, 707-08 (Bankr. D. Idaho 2006) (readinditwhal remedy of immediate order of possessida in
section 521 as beyond intentions of Congresen);also generallgrauchersupranote 24 (discussing debtor's
ability to opt for ride-through of secured debts).

*1Seell U.S.C. § 707(b)(2)(C) (2006).

%2 seeForm B22A, Statement of Current Monthly Income avidans Test Calculation (Oct. 2006),
http://www.u sdoj.gov/ust/eo/bapcpa/defs/docs/sasiBK_Form_B22A_V1.pdf. Rule 1007(b)(7) of the
Federal Rules of Bankruptcy Procedure requires FR28A to be filed. ED. R. BANKR. P. 1007(b)(7). This
form was created in conformance with section 1ZR2APCPA.SeeBAPCPA, Pub. L. No. 109-8, § 1232, 119
Stat. 23, 202 (2005).

3 SeeForm B22C, Statement of Current Monthly Income &uadculation of Commitment Period and
Disposable Income (Oct. 2006),
http://mww.usdoj.gov/ust/eo/bapcpa/defs/docs/sasiple Form_B22A_V1.pdf. Rule 1007(b)(6) of the Feader
Rules of Bankruptcy Procedure requires this foripetdiled. FED. R.BANKR. P. 1007(b)(6). There is also Form
B22B for individual chapter 11 cases.

% See infraPart IV.

%11 U.S.C. § 521(a)(1)(B)(iv) (2006). The lack uka a single pay stub (even thouglterypay stub has a
"year-to-date" report of wages paid included wiibjican lead to a dismissal of the c&&edn re Bartholomew,
No. 05-70116-B, 2005 Bankr. LEXIS 2648, at *2—31(Ba N.D.N.Y. Dec. 30, 2005).

%11 U.S.C. § 521(a)(1)(B)(v) (2008).
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expected in the twelve months following the bankeyp’

Individual debtors are also expected to file aiieate from a credit counseling
agency that the debtor has heard the sales pitdhabfdubious scandal-ridden
industry® and a copy of any debt repayment plan entereahiitioa credit counseling
agency must be suppli€dA debtor must also file a record of any interesbhshe has
in an education individual retirement account ("IRRAr qualified state tuition
program?’

A debtor must now supply a federal income tax refor the most recent year
ending before the bankruptcy petition to the cuand to any creditor who timely
requests such copy If the debtor fails to comply with these requirertse the court
must dismiss the case unless circumstances belyert:btor's control are to blarfie.
Also, if a party in interest requests it, an indival must file new tax returns (including
overdue return§jwith the court at the same time the returns aréenta the Internal
Revenue Service ("IRS%.

If the IRS does not receive any post-petition &tams that are due, the IRS can
move the court to dismiss or convert the case moesother chaptéf. The court is
obliged to grant this request if the tax returmd delivered within ninety days
following the IRS's motion. All of this is requireden though tax returns will provide
little or no help with the means té'ét.

If the United States trustee or other bankruptagtere requests it, the debtor must
supply proof of identity—"a driver's license, pasgpor other document that contains
a photograph . . .%¥

If some of these items are not supplied withinyfdite days of the bankruptcy
petition, "the case shall be automatically disnmissiéective on the 46th day after the
date of the filing of the petitior*® This rule, however, applies only to the disclosure

71d. § 521(a)(1)(B)(vi).

%1d. § 521(b)(1). For details on credit counseling'seard, see generallg re Eimendorf345 B.R. 486
(Bankr. S.D.N.Y. 2006). For analysis on what isertificate," see Jeffrey A. Deller & Micholas Eekiwether,
Putting Order to the Madness: BAPCPA and the Caistamf the New Prebankruptcy Credit Counseling
Requirementsl6 JBANKR. L. & PrRAC. 101, 104—-06 (2007).

%911 U.S.C§ 521 (b)(2) (2008).

“°1d. § 521(c).

“11d. § 521(e)(2)(A)().

“21d. § 521(e)(2)(A)(ii).

*31d. § 521(e)(2)(B)—~(C) (2006%ee alsdn re Ring, 341 B.R. 387, 388 (Bankr. D. Me. 2006) (siffig to
dismiss case for failure to provide tax return llasie facts and not on statutory construction inv@\bright-
line test).

411 U.S.C. § 521(f)(2) (2006).

*1d. § 521(f)(1). There is also a strange referencetoreodified portion of BAPCPA, which requires the
Administrative Office of the United States Counsestablish procedures to provide confidentialdy thx
returns. Section 521(g)(2) enjoins any trustee@ditor obtaining a tax return to follow these riegions.Id. §
521(g)(2).

“°1d. § 521(j).

4 SeeGary Neustadte005: A Consumer Bankruptcy Odyss2y GREIGHTONL. REv. 225, 305—11 (2006)
(describing relationship between filing of tax metsiand means test calculation as too attenuated).

611 U.S.C. § 521(h) (2006).

“91d. § 521(i)(2).
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required in subparagraph (a)(1) of section 24 few of the above disclosures are
required in other subsections. For example, thificate from the credit counseling
agency certifying that the debtor has sufferectes pitch of that agency (for a fék),
the copy of the debt repayment plan, if 8hthe debtor's interest in an education
IRA,* and tax returrié are not called for in subparagraph (a)(1). Faitarile these
items apparently does not automatically terminlagebtankruptcy proceeding.

Interestingly, section 521(a)(1) nowhere requirest Form B22A or B22C be
filed. Subparagraph (B)(ii) requires only a "schedof current income and current
expenditures®® But section 707(b)(2)(C) requires:

As part of the schedule of current income and expenestrequired
under section 521 . . a statement of the debtor's current monthly
income, and the calculations that determine whedhgresumption
arises under subparagraph [707(b)(2)](A)(i), thais how each such
amount is calculatet.

Typically, a section of the Bankruptcy Code incagies by reference another section
of the Bankruptcy Code. Section 707(b)(2)(C) isadtdnt in that it incorporates itself
into section 521(a)(1)(B)(ii). Reflexive self-inqmration is one of the more Hegelian
contributions to bankruptcy law instituted by BAPEPSo presumably section
707(b)(2)(C) igpart of section 521; but is it part of subsection (aJft purposes of
the automatic dismissal rule of section 521(i){d)@iven the early hostility of the
courts to the notion of automatic dismis¥at,is possible to predict that failure to file
Form B22A or B22C will not trigger automatic disisas. In support of this notion, the
new definition of "current monthly income" in sextil01(10A)(A)(ii) commands the
court to calculate income in cases where the detbesnot file Form B22A%°

%0 One completely overlooked issue with regard toauattic dismissals for failure to file documentshis
involuntary petition in bankruptcysee id§ 303. What if a debtor is involuntarily placedatankruptcy and is
adjudicated as not paying debts as they fall @eid§ 303(h)(1). May this debtor escape a bankruptey sh
does not want by failing to file pay stubs? Sec&8(i)(1) makes clear that automatic dismissaliappnly in
voluntary casedd. § 521(i)(1).

*11d. § 521(b)(1).

21d. § 521(b)(2).

31d. § 521(c).

*1d. § 521(e)(2)(A).

% See In reRing, 341 B.R. 387, 389 n.4, 390 (Bankr. D. MeD&0

%11 U.S.C. § 521(a)(1)(B)(ii) (2006).

"1d. § 707(b)(2)(C) (emphasis added).

%8 Section 521(i) has been named "one of the mogusimy of the sections added by BAPCPIA.te Parker,
351 B.R. 790, 800 (Bankr. N.D. Ga. 2006).

*91n In re Riddle 344 B.R. 702, 703 (Bankr. S.D. Fla. 2006), Judag Cristolsua sponteeviewed the
debtor's file and proclaimed it complete. He thenferth angry poetry denouncing the concept obmnattic
dismissal. Inn re Jackson348 B.R. 487, 494, 497 (Bankr. S.D. lowa 2006§igk Lee Jackwig announced a
cessation ofua spontelismissals for incomplete files on the ground thaided debtor fraud. Judge Jackwig
admitted that "automatic" was thereby made "naimatic," but felt that the entire statutory schem@manded
such a conclusiorsee idat 497-98.

911 U.S.C. § 101(10A)(A)(ii) (2006).
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"Current monthly income" is a key concept in BAPC®eans te$t. The invitation
to fill in the gap caused by failure to file For@BA implies that this failure cannot be
grounds for automatic dismissal.

In favor of this view is the point that all debtonsist comply with section 521(a),
whether they are individuals or corporations ortlvbethey are in chapter 7 or chapter
11. If section 707(b)(2)(C) has made itself partsettion 521(a), then section
707(b)(2)(C) is applicable in any bankruptcy caglkether corporate or individual,
whether chapter 7 or chapter 11. There is no usaegaection 707(b)(2)(C) does not
apply in chapter 11. Section 521(@pesapply, and the premise is that section
707(b)(2)(C) is within the text of section 521 [@gcause this is absurd, section 521(a)
is best viewed as not encompassing section 703(B)(2

But there is a contrary argument. One of the thisgstion 521(a)(1)(B)(ii)
requires is "a schedule of current income and otirexpenditures®® Section
707(b)(2)(C) makes a statement of the debtor'ssntirmonthly income (i.e., Form
B22A) part of the schedule of current income. Téfenence in section 707(b)(2)(C) to
"schedule of current incomes and current expergbtumplies that these words from
section 521(a)(1)(B)(iifloencompass Form B22A. On this basis, automaticidssh
canfollow if the debtor does not file the form.

In In re Copelang® Judge Letitia Clark ruled that non-consumer irdiiails had to
file Form B22A because section 521(a)(1)(B)(ii))uigd it. So not only did she rule
that section 707(b)(2)(C) is part of section 52((KB)(ii); she also ruled that section
707(b)(2)(C) applies to non-consumer debtors, dhengh section 707(b)(2) is a
means test that appliesly to consumers. On this view, even wage-rich busines
debtors who are not to be means-tested must filtrési burdensome forf.

In In re Beachef® Judges Marvin Isgur and Wesley W. Steen, writm@gndem,
avoided the issue of whether section 707(b)(2)6dhior out of section 521(a) by
pointing out that section 521(a)(1)(B) (which regsi"a schedule of current income
and current expenditures”) applies only "unles®uartcorders otherwisé€® These
judges seized upon this discretion to issue a ligie decree stating that non-
consumer debtors provisionally could dispense wihm B22A.

If a party in interest moves to dismiss in lightleé above failure to file, the court
must grant it within five day%. But this again is tied to filings required by sent
521(a)(1). If the debtor has failed to file ondted 521(a)(1) documents, a debtor may
nevertheless request more time, provided this stagsienade during the first forty-five
days during which the case is still pendffif.a trustee is inclined, he may move the

® See infraPart I11.A.6.

211 U.S.C. § 521(a)(1)(B)(ii) (2006).

%3 No. 06-32116-H3-7, 2006 Bankr. LEXIS 2200, at Bafkr. S.D. Tex. Sept. 5, 2006).

% But sedn re Moates, 338 B.R. 716, 718 (Bankr. N.D. Tex. 200@)ding non-consumer debtors need file
only Schedules | and J).

% No. 06-37157-H2-7-X, 2007 Bankr. LEXIS 240, at *Bankr. S.D. Tex. Jan. 26, 2007).

% See id(quoting 11 U.S.C. § 521 (a)(1)(B) (2006)).

711 U.S.C. § 521(i)(2) (20086).

%8 1d. § 521(i)(3).
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court to waive these disclosures if the debtomated in good faith to file and if the
best interest of the creditors demands that the castinue’’

Suppose a debtor has failed to file something reduny section 521 generally but
not one of the documents described in section j@)(aCan a party in interest move
to dismiss a chapter 7 case for the debtor's &tlufile Form B22A—assuming this is
not required by section 521(a)(1)? This motion inhes made pursuant to section
707(a), which provides:

The court may dismiss a case under this chaptgiafter notice and
a hearing and only for cause, including—
(1) unreasonable delay by the debtor that is prepidto
creditors;

(3) failure of the debtor in a voluntary case te,fvithin fifteen
days or such additional time as the court may aditier the filing
of the petition commencing such case, the inforomatequired
by paragraph (1) of section 521, but only on a arothy the
United States trusteé.

There are some limits on this alternative theorgisiissal. First, note that only the
United States trustee has standing to dismiss wgaation 707(a)(3). Other parties in
interest must proceed only under section 707 (aMig¢re a creditor must show a delay
is prejudicial. In a regime where most unsecuretlitors obtain a zero dividend,
prejudice will perhaps be hard to show.

Furthermore, there is a cross-reference problesedtion 707(a)(3). The trustee
must show a failure to file information filed byragraph (1) of section 521. In fact
section 521 has eight different subparagraphs migdine number (1). Four of these
require the debtor to file documents. So one repdfrithe statute is that the trustee's
right to a dismissal under section 707(a)(3) isabey than the automatic dismissal
right in section 521(i)(1) or the right of a paityinterest to move to dismiss under
section 521(i)(2). Two editors of the Bankruptcyd€phowever, have suggested that
the cross-reference in section 707(a)(3) shoutd bection 521(a)(1), thereby limiting
the trustee's ability to achieve a dismissal.

91d. § 521(i)(4).

01d. § 707(a)(1), (3).

"1 See2006COLLIER PORTABLE PAMPHLET § 707, at C-276 n.1 (Alan N. Resnick & Henry J. Somets.,
Mathew Bender & Company, Inc. 2006). If these editnf the Bankruptcy Code are correct, then thetée
could not move to dismiss for failure to file atifezate attesting to credit counseling. Suchiadjlis required by
section 521(b)(1), not section 521(a)@gell U.S.C. § 521(b)(1) (2006). Yet BAPCPA makespeétion
credit counseling (or some valid excuse in liecadfinseling) a jurisdictional matte3ee id§ 109(h)(1). So
presumably, the trustee can move to dismiss a eh@mase on these jurisdictional grounds undeiose807.

See id§ 307 ("The United States trustee may raise andapggar and be heard on any issue in any case or
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The new disclosures required by BAPCPA are desigmpdrmit the United States
trustee to administer the mechanical means teshwfsection 707(b)(2). If the debtor
flunks the test, the case must be converted toteh&p (where all disposable income
must be paid into the plan) or dismisséd.

Il. MEANS TESTINGPRIOR TO2005

The thesis of this Article is that BAPCPA is novotutionary; it arguably adds
nothing to the ideas already implicit in the Bankany Code prior to 2005. Or, if it
adds anything, it preempts prior law and providesxpanded opportunity for abuse
for high-income opportunistic debtors.

The new means testing regulation is an outgrowtanoéndeavor that began in
1984, when Congress enacted section 707 (¥ it existed after 1984 and before
October 17, 2005 (BAPCPA's effective date), thidiea provided:

After notice and a hearing, the court, on its awation or on a
motion by the United States trustee, but not at réguest or
suggestion of any party in interest, may dismissase filed by an
individual debtor under this chapter whose deb&s mimarily

consumer debts if it finds that the granting ofiefelvould be a
substantial abuse of the provisions of this chafibere shall be a
presumption in favor of granting the relief reqeesby the debtof*

As originally enacted, this section is "more imgres for what it does not contain than
for what it does.

A. "Primarily Consumer Debts"

Section 707(b) has always applied to "an individiethtor . . . whose debts are
primarily consumer debts . . /®Consumer debts are defined as "debt incurred by an

proceeding under this title but may not file a ptamsuant to section 1121(c) of this title.").

2 According to BAPCPA, as an alternative to dismiss@ourt may "with the debtor's consent" contfeet
case to chapter 13. 11 U.S.C. § 707(b)(1) (2008hofigh the conversion alternative is new with BA2Cthe
legislation reflects a practice of the courts tgnsorders dismissing the cagelessthe debtor voluntarily
converts the case to chapter $8ePrice v. United States$n(re Price), 353 F.3d 1135, 1141 (9th Cir. 2003).

BAPCPA also severely limits or even eliminates @liomatic stay for multiple bankruptcy filers. Bart
exception is made for those who file again bec#tusie chapter 7 petition was dismissed under seat@y (b).
Seell U.S.C. § 362 (c)(3), (4) (2006).

& SeeBankruptcy Amendments and Federal Judgeship At®84, Pub. L. No. 98-353, § 312, 98 Stat. 333,
=

5n re Attanasio, 218 B.R. 180, 184 (Bankr. N.D. Ala. 82%\ttanasiois an extraordinary resource for the
definition of "substantial abuse," as it stood #9&. | will rely on it extensively in describingggBAPCPA law.

" See supraext accompanying note 7dee alsdl1l U.S.C. § 707(b)(1) (2006).
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individual primarily for a personal, family, or heehold purpose’”Basically, courts
have interpreted the phrase "individual debtowhose debts are primarily consumer
debts" to mean that more than 50% of the debts beustlated to domestic purpoges.

The biggest debt an individual is likely to owdhe home mortgage. The home
mortgage is usually related to home acquisition-walpase money mortgage. Courts
have held that the purchase money home mortgagecsnsumer debt, thereby
guaranteeing most individuals will be found to quienarily consumer debts This is
so even though legislative history is to the cagtfa The fact that mosdlischarged
unsecured debts are business debts carries notywelggre mortgage debt pushes a
debtor over to the consumer side of the figevertheless, all courts agree that the use
of the proceeds of the mortgage loan is the ulerntest. If the mortgage loan finances
a business investment, then the mortgage is nohsuener debt after df.

Alimony and the like are consumer deftFort judgments are nétintra-family
debt is not consumer debt where used for tuitiohyhere student loans also existed
and were used for household expenses and whergrdrdamily loan was diverted to
tuition, the intra-family debt can be consideredsumer deb®

Certainly one of the inequities of section 707(men and now, is that the
individuals with high incomes anbusinessdebts are not subject to scrutiny for
bankruptcy abuse. We have already seen that thel@rheart swapper, Dr. Denton
Cooley, who in 1988 reported income of $9,747,%598as not regulated by section
707(b), because his losses were investment-reldies not expected to contribute
post-petition wages to his unsecured creditors; oahsumers are so burderféd.

711 U.S.C§ 101(8) (2006).

8 See, e.gStewart v. U.S. Tr.lg re Stewart), 175 F.3d 796, 807—08 (10th Cir. 1999)gZo Kelly (In re
Kelly), 841 F.2d 908, 913 (9th Cir. 1988).

"See, e.gPrice v. United States Tin(re Price), 353 F.3d 1135, 1139 (9th Cir. 2004)e Evans, 334 B.R.
148, 151 (Bankr. D. Md. 2004). One court has redusereduce the debt by half where a non-debtouspés
50% liable for the debin re Hayman, No. 03-17898, 2005 Bankr. LEXIS 135, atB8nkr. S.D. Ohio Jan. 24,
2005). A nonrecourse mortgage has been countedassamer debSeen re Bryson, No. 05- 27009, Bankr.
LEXIS 704, at *7 (Bankr. D. Kan. Mar. 6, 2007).

8 35ee, e.9124 NG. REC. H11,909 (daily ed. Sept. 28, 1978) & S17,406l{dzd. Oct. 6, 1978) (statement
of Sen. Dennis DeConcini) ("A consumer debt dogsnmude a debt to any extent that the debt isisetby
real property."). On the basis of this, a lonelyrtdas held that a real estate acquisition isrosinsumer debt.

In re Restea, 76 B.R. 728, 734 (Bankr. D.S.D. 1987).

81 See Price353 F.3d at 1140-41 ("Given the plain words efshatute, we cannot conclude that Congress
meant 'primarily consumer debts' to refer onlyhiose debts sought to be discharged rather thaagthregate
debts listed on the bankruptcy schedules.").

81n re Booth, 858 F.2d 1051, 1055 (5th Cir. 1988) (retmaythortgage loans secured by debtor's residence as
non-consumer debt).

8 Stewart 175 F.3d at 807 (holding alimony is consumer aeien not motivated by profithn re Hall, 258
B.R. 45, 50 (Bankr. M.D. Fla. 2001).

8 Deglin v. Keobaphalif re Keobapha), 279 B.R. 49, 54 (Bankr. D. Conn. 2@08)addition, the substantial
abuse test under § 707(b) can only be used fosedsere there is primarily consumer debt. In thesent case,
the only debt at issue is not consumer debt, udgment debt.").

% Stewart 175 F.3d at 807 (categorizing student loans asssmer debt" because money was used for dual
family and personal purposes).

% n re Cooley, 87 B.R. 432, 436 (Bankr. S.D. Tex. 1988).

87 Judge Edith Jones, whose dissenting opinion irBirekruptcy Review Commission was an important
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The inequity has led debtors to suggest that tigieg out of abusive consumer
debtors for chapter 7 dismissal is a violatiorhef €qual protection clause of the Fifth
Amendment of the United States Constitution. Sacti@7 (b), however, has survived
equal protection challenge. According to one coaonsumer debtors consume;
business debtors sometimes acquire hard d8<arsthis basis, the discrimination has
a rational basis and so is constitutiofial.

There is, however, a provision that permits disalis§ non-consumer chapter 7
cases. According to section 707(a), which BAPCPAsdoot amendf’

The court may dismiss a case under this chaptgiafter notice and
a hearing and only for cause, including—
(1) unreasonable delay by the debtor that is prepidto
creditors;
(2) nonpayment of any fees or charges requirednaigter 123
of title 28; and
(3) failure of the debtor in a voluntary case te,fvithin fifteen
days or such additional time as the court may aditier the filing
of the petition commencing such case, the inforomatequired
by paragraph (1) of section 521, but only on a arothy the
United States truste#

In section 707(a), "cause" for dismissal is notlesigely defined. Courts have
split on whether cause includes bad faith filingttd bankruptcy petitioff. Some

influence in BAPCPA, favored extending section )70 non-consumer individualSeeNAT'L BANKR.
REVIEW COMM'N, BANKRUPTCY: THE NEXT TWENTY YEARS 1169-70 (1997) (explaining limitation of section
707(b) to consumer debt is arbitrary, unjust, andmlicated). For some reason, this recommendatiapijte of
its wisdom and soundness, was never followed.

#3ee In reCopeland, No. 06-32116-H3-7, 2006 Bankr. LEXIS®20 *2-5 (Bankr. S.D. Tex. Sept. 5, 2006)
(noting debtor was bankrupt because she guaradtsd of corporation).

89 See Stewartl75 F.3d at 813 (A rational relationship exib&tween Congress singling out consumer
debtors for dismissal for substantial abuse und@7b) and the government's legitimate purpogeaaenting
consumer abuse . . .."). Arecent attempt to gitdlne bankruptcy discharge in some over-archinggae holds
that the bankruptcy discharge exists to encouragereneurshigseelohn M. Czarnetzkyhe Individual and
Failure: A Theory of the Bankruptcy Dischar@2ARiz. ST. L.J.393,398-99 (2000) (hypothesizing bankruptcy
discharge is part of institutional framework vital fostering entrepreneurship in the market). Qfrse,
consumers who live beyond their means are not graineurs. But if those with primarily business dedoie
viewed as entrepreneurs, then one could argueatlvatding entrepreneurs surplus post-petition income
constitutes a reduction in the cost of entrepresiepi(at the expense of creditors, of course). Bimmepreneurs,
in contrast, must pay more for their dischargethos view. For a defense of discrimination in fawdrthe
wealthy on the grounds that the rich pay for baptaydischarge as a form of insurance, see Riddakdlynes,
Non-Procrustean Bankrupte004 UlJLL. L. REv. 301,333.

1t should have. The cross-reference therein tagraph (1) of section 521 is now obsolete and shedér
to section 521(a)(1). There are now four diffeqgatagraph (1)'s.

111 U.S.C § 707(a) (2006).

92 SeeKatie Thein Kimlinger & William P. WassweileThe Good Faith Fable of 11 U.S.C. § 707(a): How
Bankruptcy Courts Have Invented a Good Faith FilReguirement for Chapter 7 DebtpiSBANKR. DEV. J.
61,62 (1996) ("Despite the fact the text of the Codesinot require chapter 7 debtors to file banksuiptgood
faith, courts have conjured a good faith in filiegiuirement under the auspices of § 707(a) )- . ."
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courts think so, citing a motive to evade obligatido an ex-spouSkor a single

creditor® as justifying dismissal, or evading enforcementaaf anti-competition

covenant in state legislati6h Other courts hold bad faith i®t cause to dismiss a
chapter 7 proceeding, even ifstcause to dismiss cases in chapters 11 &f 13.

In any event, it is far from clear that the presen€ surplus wages is cause to
dismiss a chapter 7 petition where the debtor an@stly non-consumer debtotdn
Sherman v. SE@n re Sherma))® the Ninth Circuit reversed a district court deaisi
dismissing a chapter 7 case under section 707¢alise the debtor sought to sustain a
lifestyle funded by bilking investors in a Ponziheme. The&Shermarcourt conceded
that "cause" exceeds the confines of section 70@@pan asserted cause could not be
something specifically addressed by other Banksuptude sections. Since the movant
could not cite a reason for dismissal that wasadgiressed by other Code sections,
dismissal was inappropriate. A stylish life speawfiy did not suffice as cause to
dismiss?® As one appellate court put it, with regard to a4consumer debtor earning
$454,000 a year:

The result reached here may understandably offemde on the
ground that this debtor, given his income andftifiesis a member of

a class of people who are undeserving of the pgei and benefits of
the Bankruptcy Code. [sitk. the class of people who can pay their
debts, but choose instead to spend their subdtamt@nes on what
most would consider luxuries. Importantly, howe&707(a) does
not embody this sentiment. Any dissatisfaction whik result should
therefore be addressed to Congress for it is tbdy,band not the
courts, that has the power to alter the resultreddherd

In 2005, Congress responded to this challenge lpepeating the discrimination in
favor of business debtors, for whom high life isimpediment to the fresh start.

9 Huckfeldt v. Huckfeldt Iy re Huckfeldt), 39 F.3d 829, 832 (8th Cir. 1994).

% Keepper, 329 B.R. 693, 696-97 (Bankr. W.D. Mo.200

% Indus. Ins. Servs., Inc. v. Zickn(re Zick), 931 F.2d 1124, 1129 (6th Cir. 1991).

% E.g, Neary v. Padillal re Padilla), 222 F.3d 1184, 1191 (9th Cir. 20@@k als6Shangraw v. Etcheverry
(In re Etcheverry), 242 B.R. 503, 506 (Bankr. D. Colo99p ThePadilla court defended bad faith as "cause"
under sections 1112(b) and 1307(c), because, sethmceedings, the debtor has an ongoing reladtbrthe
creditors.Seeln re Padilla 222 F.3d at 1192-93.

% See In reMottilla, 306 B.R. 782, 787 (Bankr. M.D. Pa. 20@djscussing how disposable income can be
considered, but only if debtor has dishonestly regabinflated expenses).

% 441 F.3d 794, 819 (9th Cir. 2006).

9 AccordHuckfeldt v. Huckfeldti re Huckfeldt), 39 F.3d 829, 832 (8th Cir. 1994) (rating dismissal “for
cause" under section 707(a) cannot be foundedysmbethe ability to pay); Novak v. Wagnitin(re Wagnitz),
No. 03C516, 2004 U.S. Dist. LEXIS 5010, at *30 (NI Mar. 29, 2004)jn re Wiedner, 344 B.R. 321, 326
(Bankr. M.D. Pa. 2005)n re Goulding, 79 B.R. 874, 876 (Bankr. W.D. Mo. 198#)ing legislative history and
noting "it is difficult to contemplate how Congressuld more emphatically have stated that the disijability
to repay his debts] is not 'cause™ under sect®(a)).

190 McDow v. Smith, 295 B.R. 69, 82—83 (E.D. Va. 20(f3ptnotes omitted).
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B. Standing

Former section 707(b) was restrictive on standitggoriginally enacted in 1984,
only the court on its own motion, "but not at tleguest or suggestion of any party in
interest,” could dismiss a chapter 7 deBtbm 1986, the United States trustee was
given standing to make this motiéfi.This probably should be considered the exact
point in which the doctrine of the fresh start caman end.

Prior to 2005, neither a chapter 7 trustee appoiftiethe case nor a creditor could
make this motiort® The chapter 7 trustee is not to be confused Wigtunited States
trustee. The chapter 7 trustee is elected by tmitors at the first creditor's meeting
and has the duty to liquidate assets, object tmsleaetc'® The United States trustee is
a member of the executive branch under the U.Saieent of Justice ("Justice
Department" or "United States Trustee"), chargetth Wie duty of representing the
public in any given bankruptcy ca¥8.

As originally enacted, section 707(b) stated thedwart could dismiss a chapter 7
casesua spontebut "not at the request or suggestion of anyyparinterest . . . X
When standing expanded to include the United Statesee, these words were
retained, leading debtors to claim that a trusteaton to dismiss must be denied
where "tainted" by the suggestion of a creditot tha chapter 7 case be dismissed.
Courts have ruled, however, that the motion olth&ed States trustee is not tainted,
where parties in interest whispered encouragemdnisiear. Rather, taint is prohibited
only with regard tsua spont@ctions by the coutt’

101SeeBankruptcy Amendments and Federal Judgeship At®84, Pub L. No. 98-355, § 312, 98 Stat. 333,
355.

102 seeBankruptcy Judges, United States Trustees, andifF&animer Bankruptcy Act of 1986, Pub. L. No.
99-554, § 219, 100 Stat. 3088, 3101. The UniteteStaustee must make this motion within sixty dafyer the
first creditors' meeting.Bb. R.BANKR. P. 1017(e)(1). Motions under section 707(a), howere not subject to
this limitation.See In reNeeks, 306 B.R. 587, 589 (Bankr. E.D. Mich. 20@énying section 707(b) motion on
merits). If the United States trustee loses theanpthe debtor may be entitled to attorney's éwbcosts under
the Equal Access to Justice ABee28 U.S.C. § 2412 (20000 re Terrill, No. 05-87180-BJH-7, 2006 Bankr.
LEXIS 1890, at *2—3 (Bankr. N.D. Tex. July 27, 2006

103 Creditors could, however, move to convert a chaptease to chapter 11, but such motions were
unsuccessful. One court ruled that, since a consdatgor would have to commit wages to a chapteglad,
forcing a debtor into chapter 11 was inappropriatee Lenartz, 263 B.R. 331, 335 (Bankr. D. Idaho 200h)s
same court also ruled that where the debtor wdigible for chapter 13, a dismissal under sectio(B) for
substantial abuse was warranted because chaptexrsld viable option for the debtéd. at 342. Another court
ruled that section 706(a) motions by creditors dowt be based on substantial abuse of chaptetifaawould
deprive meaning to the United States trustee'suengianding to seek dismissals under section 707m(bg
Ryan, 267 B.R. 635, 638 (Bankr. N.D. lowa 2001).

10411 U.S.C. §8§ 702(b), 704(a) (2006). Prior to tingt treditors' meeting there is an interim trustde§
702(a).

1%55ee generallipan J. SchulmaiThe Constitution, Interest Groups, and the Requéresiof Uniformity: The
United States Trustee and the Bankruptcy AdminstBrograms 74 NeB. L. REv. 91 (1995) (discussing
uniformity of United States Trustee throughout fedigudicial districts).

196 Bankruptcy Amendments and Federal Judgeship 84§ 98 Stat. at 355.

107 SeeStewart v. U.S. Tr.I re Stewart), 175 F.3d 796, 804 (10th Cir. 1999) (“EHourt could dismiss a
petitionsua spontgbut arguably not at the request or suggesti@nparty in interest.”); U.S. Tr. v. Clark(re
Clark) 927 F.2d 793, 797 (4th Cir. 1991);re Praleikus, 248 B.R. 140, 143-44 (Bankr. W.D. M@0@).
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C. "Substantial Abuse"

Former section 707 (b) required a finding that taeksuptcy petition constitutes a
"substantial abuse" of chapter 7. BAPCPA, howestikes the word "substantial”
from newly numbered section 707(b){1j.Today even modest abuse, however
blushing and demure, warrants dismissal. It ifrfan clear, however, whether this
amendment will make any difference, as courts,rgdd@005, were quite willing to
boot the humble as well as the egregious debtan foapter 7.

In defining the phrase "substantial abuse," alltsoagreed that a debtor's ability to
repay debts out of post-petition wages was thecjéah factor justifying dismissal of a
chapter 7 cas¥? These holdings ignore a vigorous 1984 legislatiistory against
dismissing cases because post-petition surplusriaaxisted:®

Some courts thought that surplus income, withoutenmwas enough to justify a
dismissal'* "Fresh start, not a head start" has been an atapial slogart*? Others
have put the matter somewhat differently: the gbib fund a chapter 13 plan is the
primary factor for substantial abuse of chaptél’Though courts also denied that
eligibility for chapter 13 is required for a secti?07(b) dismissaf:* for those
exceeding the debt limit for chapter 13 jurisdintl&® chapter 11 is an alternative.
Chapter 11, prior to BAPCPA, had no rule requirihg dedication of surplus

1%85ee11 U.S.C. § 707(b)(1) (2006). According to the $éafive history of the 2000 bill: "Dismissal under
707(b) is also authorized when there is 'abusks.'ilitended that by changing the standard for wisah from
'substantial abuse' to 'abuse,' stronger contiitiibevavailable . . . to limit the abusive usechpter 7 based on
a wide range of circumstances." 146NG. REC. 26,468 (2000) (emphasis added).

1935ee, e.g.U.S. Tr. v. Harshawlif re Harshaw), 345 B.R. 518, 521-23 (Bankr. W.D. P&630

105ee In rawalton, 866 F.2d 981, 987 (8th Cir. 1989) (McMiti, J., dissenting) ("[T]he express intent of
Congress with the enactment of 8 707(b) was nmhpmse a future income test.").

11seeBehlke v. Eisenlf re Behlke), 358 F.3d 429, 438 (6th Cir. 2004); U.6 VT Harris, 960 F.2d 74, 75—
76 (8th Cir. 1992)in re Walton 866 F.2d at 985; Zolg v. Kellyr( re Kelly), 841 F.2d 908, 913-14 (9th Cir.
1988).

12 pccord In reKrohn, 886 F.2d 123, 128-29 (6th Cir. 1988)re Ontiveros, 198 B.R. 284, 290 (C.D. IIl.
1996) (citingln re Pilgrim, 135 B.R. 314, 317 (C.D. lll. 1992) (quagiSenator Orrin Hatch))n re Glenn, 345
B.R. 831, 835 (Bankr. N.D. Ohio 2006 re Beitzel, 333 B.R. 84, 88 (Bankr. M.D.N.C. 200B)7e Godios,
333 B.R. 644, 647 (Bankr. W.D.N.Y. 200%);re Laman, 221 B.R. 379, 382 (Bankr. N.D. Tex. 19@8&)r(g In
re Krohn 886 F.2d at 127-28).

113 SeeStuart v. Koch I re Koch), 109 F.3d 1285, 1289 (8th Cir. 199F);re Jones, 335 B.R. 203, 208
(Bankr. M.D. Fla. 2005).

114 SeeFonder v. United States, 974 F.2d 996, 999 (8thX8i92);In re Krohn, 886 F.2d at 127.

155ection 109(e) requires a chapter 13 debtor te tregular income" and non-contingent unsecuretsdxb
less than $307,675 and non-contingent secured dep®22,975. 11 U.S.C. § 109(e) (2006). Thesewmied
numbers are subject to automatic adjustment féatioh under section 104 of the Code.

116 SeeScheinberg v. U. S. Trir( re Scheinberg), 134 B.R. 426, 429-30 (D. Kan. 1999)e Lenartz, 263
B.R. 331, 342 (Bankr. D. Idaho 2001) ("[W]hile thegnnot be compelled to do so, if Debtors genuidebire
bankruptcy relief, they could explore a voluntapyeersion and offering a repayment plan under Ghdit.");

In re Mastromarino, 197 B.R. 171, 177-78 n.10 (BankrMe. 1996). Some courts have disagreed and have
refused to dismissnlessthe debtor is eligible for chapter 13dn re Williams, 155 B.R. 773, 774—75 (Bankr.

D. Idaho 1993) ("[W]here chapter 13 is unavailadhel relief under chapter 11 would not be a meaningf
alternative, the dismissal of a chapter 7 casesetgion 707(b) is inappropriate.lij; re Mastroeni, 56 B.R.
456, 459-60 (Bankr. S.D.N.Y. 1985).
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disposable income, but it did have the absolutaipyirule, which barred distributions
to the individual debtor if a class of unsecurestiitors voted against the pl&iThus,
individual debtors would have to win creditor sugpath sufficient payments in order
to retain title to a house with valuable equity. B&PA, however, now repeals the
absolute priority rule for individual debtof$.0ddly, it does not require, as chapter 13
does, that all disposable income be dedicatedetplm™*®

Under the banner "totality of the circumstances"—+dgdorrowed by BAPCPA
for section 707(b)(3)(B)—the Court of Appeals foetFourth Circuit, inGreen v.
Staples(In re Green,*? found surplus income alone insufficient for dissais The
Greencourt added an array of other considerationgitist supplement this fact, such
as (1) the debtor's healtft,(2) the debtor's pre-petition conduct in borrowany
spending on luxury items, (3) the excessivenesisentlebtor's family budget, (4) the
accuracy of net income, and (5) the good faitlhefdebtor in filing for bankruptcy in
the first placé?* An even more diffuse list of factors was sponsdrethe Sixth
Circuit, which mentioned (1) the "neéé&f'of a debtor for a discharge, (2) the debtor's
honesty, candor, eve-of-bankruptcy behavior, (3asteophic event¥* (4) stable
source of income, (5) eligibility for chapter 18) the existence of state remedies to
ease the debtor's burden, and (7) the ability efdébtor to lower expenses to fund

17Seel1 U.S.C. § 1129(b)(2)(B)(ii) (2000) (institutingsolute priority rule and stating junior holdersyma
not receive property under plan for reorganizatinmccount of junior claim or interest). BAPCPA n@guires
individual debtors to contribute disposable incdméhe planld. § 1129(a)(15).

18)1d. § 1123(b)(2)(B)(ii).

19 5ection 1123(a)(8) of the Code, new with BAPCPlyoequires an individual debtor to provide fdnét
payment to creditors under the plan of all or spettion of earnings from personal services perfatimgthe
debtor . . . as is necessary for the executioheptan."ld. § 1123(a)(8).

120934 F.2d 568, 572 (4th Cir. 1991).

12LCf, In reBeitzel, 333 B.R. 84, 90-91 (Bankr. M.D.N.C. 20Q%ting debtor's responsibility for health of
family members influenced debtors decision todhapter 7).

122 5ee Greerg34 F.2dat 572;see alsdStewart v. U.S. Trl re Stewart), 175 F.3d 796, 809—10 (10th Cir.
1999); Kornfield v. Schwartdif re Kornfield), 164 F.3d 778, 787 (2d Cir. 1999); FItsSA v. Lamanndln re
Lamanna), 153 F.3d 1, 4-5 (1st Cir. 1998); KesteKestell (n re Kestell), 99 F.3d 146, 149-50 (4th Cir.
1996).

23| re Krohn, 886 F.2d 123, 126-27 (6th Cir. 1989). Théte,court stated:

Among the factors to be considered in decidingtiviiea debtor is needy is his ability
to repay his debts out of future earnings. Thatofaglone may be sufficient to warrant
dismissal. For example, a court would not be jiegtifn concluding that a debtor is needy
and worthy of discharge, where his disposable irepermits liquidation of his consumer
debts with relative ease. Other facts relevanegdrinclude whether the debtor enjoys a
stable source of future income, whether he istdkgior adjustment of his debts through
Chapter 13 of the Bankruptcy Code, whether thezestate remedies with the potential to
ease his financial predicament, the degree of @iminable through private negotiations,
and whether his expenses can be reduced signlficaitihout depriving him of adequate
food, clothing, shelter and other necessities.

Id. (citations omitted).
124 Cf. In re Mastromarino, 197 B.R. 171, 180 (Bankr. D. Me. 19@@&ing hoodwinked by yacht repairman
does not constitute "calamity").



2007] THE FAILED BANKRUPTCY REVOLUTION OF 2005 241

repayment of creditor$> Under these cases:

[A] chapter 7 case may be dismissed even withoideexce of

culpable behavior of a debtor who does not neeptehd relief. Such
lack of need will be evidenced by financial resesrarhich should be
adequate to avoid bankruptcy if a debtor were eiti@re prudent in
his lifestyle or more disciplined in his financizioices*°

Taxonomists have placed the Eighth and Ninth Cisatithe anti-debtor extreme and
the Fourth Circuit at the pro-debtor extreme, Wit Sixth Circuit in the middI&’
One study, however, concludes that, rhetoric asmiats look only to whether surplus
disposable income exists; if it does, they disrtiigscasé?®

Even modest ability to pay unsecured creditors ibist-petition wages has
justified a dismissal. One court dismissed a chaptase because a hypothetical 14%
dividend was foreseen in chapter’#3Yet a 16% dividend was held insufficient to
justify dismissal*®® It was reversible error not to dismiss where 5&¥ment was
possible over a three-year perigiOn the other hand, it was in the discretion of a
court to find no abuse in light of a 53% possikdgqut (even though the debtor had
scheduled secured debt payments on a horse tasitera large truck to haul lazy
Dobbin about)** These cases have judged "substantial abuse" baskd percentage

125 5eeBehlke v. Eisenl re Eisen), 358 F.3d 429, 436—38 (6th Cir. 200d)e Krohn 886 F.2d at 126—27;
In re Hill, 328 B.R. 490, 496 (Bankr. S.D. Tex. 2008a(sg "the 'honesty'-prong is backwards looking e
'need'-prong is forward looking").

26| re Goddard, 323 B.R. 231, 234 (Bankr. S.D. Ohio 2005).

275ee In reHarshaw, 345 B.R. 518, 523 (Bankr. W.D. Pa. 2008)¢ difference between the approach of the
Sixth Circuit and that of the Fourth Circuit, hoveeyis that a finding that a debtor is not in need Chapter 7
discharge, by itself, may be sufficient to warramtismissal . . . . The Sixth Circuit approach trepesents a
much more limited version of the 'totality of thecamstances' approach.").

128g5egCarl FelsenfeldDenial of Discharge for Substantial Abuse, Refirifgot Changing—Bankruptcy Law
67 FORDHAM L. REV. 1369, 1391 (1999). According to this study, 18@8arted cases existed as of 1999, 107
resulted in dismissal because of surplus incon! [@hreview of other circumstances may or maybea part
of the analysis.Td. at 1392-93. Six cases were dismissed based smiedyrplus income, and "[o]nly seven
cases find that, although there was enough suipagne to make a meaningful payment to creditdrs, t
Chapter 7 case should not be dismissed becauseesvref the 'totality of the circumstances' . ailéd to
uncover some equitable abuse of the Cddedt 1393But sedn re Smith, 354 B.R. 787, 790-92 (Bankr. W.D.
Va. 2006) (showing in spite of surplus disposahlme, lack of aggravating factor led to court'sialeof
motion to dismiss).

129Behlke 358 F.3d at 436-38ge alsdn re Mastromaring 197 B.R. at 176 (stating Ninth Circuit "can be
read to mandate dismissal given sufficient abibtpay . . . . [The Sixth Circuit] permits but doexs require that
result.").

20| re Drillman, No. 03-10814, 2004 Bankr. LEXIS 369, 4t5, *17—-33 (Bankr. S.D.N.Y. Apr. 2, 2004).

131 5ee generally.S. Tr. v. Harris If re Harris), 960 F.2d 74 (8th Cir. 1992) ("The distgourt correctly
rejected the bankruptcy court's holding that disalior substantial abuse under § 707(b) requiresroving
party to show 'egregious behavior' by the debtor.")

%2 5eeMcDow v. Fulcher i re Fulcher), No. 306-CV-0040, 2006 U.S. Dist. LEXI&5B4 (W.D. Va. Oct.
16, 2006);see alsHarris v. U.S. Tr. Ifi re Harris) 279 B.R. 254, 262 (B.A.P. 9th Cir. 2002) (statth§%
payout is not substantial abuske)re Vansickel, 309 B.R. 189, 193 (Bankr. E.D. Va. 20@wting 6.5% payout
is not abuse, but when pension contribution addedebtor could have paid 16.6%);re O'Neill, 301 B.R.



242 ABI LAW REVIEW [Vol. 15:223

payout. This implies that, where two debtors hdneestame surplus income, the one
who most abused his credit cards is more likelyetthe one who is entitled to chapter
7 relief}** BAPCPA amends this bias in part, though a shaddtingers** Then as
now this shows the perversity of means testing-ewards the grasshopper and
punishes the frugal-but-unfortunate ant.

Other courts, however, defined "ability to pay“admslity to payin full over the
standard three-year term of a chapter 13 pfaAt least one other court required a
70% payout of non-priority creditof&

Some courts took up the lash of the slave drivatemanding hard work from
would-be chapter 7 debtors. Some went so far heltba past penchant for overtime
against a debtor, in effect condemning the delatduture overtime in order to pay
creditors in a chapter 13 plaf.Quitting high-paying jobs and taking lower pay has
been held a substantial abuse (in light of highditreard debt used for buying
luxuries)** One court demanded that minor children be puttiin order to benefit
the creditorg®

In their search for surplus net income, pre-BAPGEAIrts attacked expenses
claimed by debtors on Schedule J, required tdée dinder section 521(a)(1)(B)(fi{°

898, 901 (Bankr. D.N.M. 2003) (holding no abusespite of 36% payout)n re Balajg 190 B.R. 335, 336
(Bankr. N.D. lll. 1996) (declaring debtors couldyg@0% over thirty-six month period, or almost 100%er
sixty-month period, in chapter 13y re Butts, 148 B.R. 878, 881 (Bankr. N.D. Ind. 1992)li¢fing no dismissal
where debtors could pay 42% of their unsecuredsd®l#r thirty-six month period, or 75% in sixty ntiasy in
chapter 13)in re Beles, 135 B.R. 286, 287 (Bankr. S.D. Ohio 199djifiy debtors could pay 35% of unsecured
debt over three years). Courts disagree on wheteemight ignore intra-family debt for the purpase¢hese
payoutsComparen re Weber, 208 B.R. 575, 577 (Bankr. M.D. Fla. 199@h¢ring loan from family)with In

re Attanasio, 218 B.R. 180, 183 n.2 (Bankr. N.D. Al898) (stating such debts must be counted, absent
evidence of fraud).

133 SeeOlazabal & Fotisupranote 14, at 341 n.136 (hypothesizing situation wimedebtor with higher
percentage of debt owed would likely be dischafgedubstantial abuse).

¥ See infraPart 111.B.1.

1% Seeln re Zaleta, 211 B.R. 178, 181 (Bankr. M.D. Pa. 1997)e Edwards, 50 B.R. 933, 937 (Bankr.
S.D.N.Y. 1985)But seén re Gomes, 220 B.R. 84, 88 (B.A®h Cir. 1998) (upholding dismissal based on 43%
payout in hypothetical chapter 13 case).

36 |n re Messenger, 178 B.R. 145, 149 (Bankr. N.D. Ohio5)99

137Sedn re Reeves, 327 B.R. 436, 443 (Bankr. W.D. Mo. 2006)e Harger, 267 B.R. 848, 850, 852 (Bankr.
N.D. lowa 2001)jn re Carlton, 211 B.R. 468, 480 (Bankr. W.D.N.Y. 19979lding substantial abuse where
debtor contended that "at 45-years-old he can mgeowork the overtime that he previously did tantan a
higher level of income")n re Stallman, 198 B.R. 491, 497 (Bankr. W.D. Mich. 69%n re Dubberke, 119 B.R.
677,680 (Bankr. S.D. lowa 1990) (concluding singlether abused system by quitting her second jolbdar
to stay home with her soriji re Helmick, 117 B.R. 187, 190 (Bankr. W.D. Pa. 198jt seeCom. Credit Corp.
v. Killough (In re Killough), 900 F.2d 61, 6566 (5th Cir. 1990) @hatining overtime should not be included in
"disposable income" for chapter 13 purposbg)Dow v. Fulcher2006 U.S. Dist. LEXIS 74564, at *101 re
Attanasig 218 B.R. at 2189n re Hampton, 147 B.R. 130, 131 (Bankr. E.D. Ky. 1992).

138 See In reManske, 315 B.R. 838, 842 (Bankr. E.D. Wis. 200%he biggest sticking point in this case
involves the circumstances under which these dshtoluntarily decided to leave their high-payinggdn
Wisconsin and move to Tennessee . . . . The debtifsmposed termination of employment, suddenerto
Tennessee, and the timing of a series of eventsgtén September of 2003 and continuing overatgberiod
of time are extremely suspect.").

139 5ee In recarlton, 211 B.R. at 481.

140 See Schedule J—Current Expenditures of Individual De(sd,
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Extravagant or unnecessary school tuition wasltewead *** A car for the daughtéf?
cell phones® high cable and internet bilté! high mortgage payment$, maid
service!* life insurance (where an adult daughter was timetigary)*’ mortgage
payments on behalf of moth¥f.a cat*® or collegé® for an adult child, an expensive
car for the debto* the desire to reaffirm a security agreement rdggrd luxury
camping vehiclé® lawn care in excess of $29 per mohthrecreational boating
expenses>* and country club du&® were cause to find substantial abuse. Ice
skating® and tennis lessofréfor children were not justifiable. Monthly studéoan
payments could not be too high, on the assumphanthe lender will agree to a
longer amortization and a lower monthly paynefExcessive pet food and veterinary
expenses for aged pEtsand time share rentals are 6tSpending more than $15 a
day on food®* or $28.33 for a family of si®?is a gluttonous wast&® The need to

http://lwww.uscourts.gov/bkforms/official/b6j. pdf.

141 Kornfield v. Schwartzlf re Kornfield), 164 F.3d 778, 784 (2d Cir. 199%);re Hand, 323 B.R. 14, 19
(Bankr. D.N.H. 2005); U.S. Tr. v. Welci(re Welch), 344 B.R. 50, 55 (Bankr. W.D. Pa. 2005}uition cases,
the debtor has the burden to prove neces3@gWatson v. Boyajianif re Watson), 309 B.R. 652, 664 (B.A.P.
1st Cir. 2004).

ijZShaw v. U.S. Bankr. Adm'r, 310 B.R. 538, 541 (MNLC. 2004).

Id.

1441n re Hill, 328 B.R. 490, 497 (Bankr. S.D. Tex. 200B);re Cohen, 246 B.R. 658, 669 (Bankr. D. Colo.
2000) (stating no HBO, HBO-2 allowed).

145Shaw 310 B.R. at 541In re Jones, 335 B.R. 203, 210 (Bankr. M.D. Fla. 2005)e Welch 344 B.R. at
55;In re Music, 310 B.R. 359, 362 (Bankr. N.D. Ohio 2004);e Mooney, 313 B.R. 709, 714-15 (Bankr. N.D.
Ohio 2004).

18 1n re Haddad, 246 B.R. 27, 35 (Bankr. S.D.N.Y. 2000)dfing education credentials of debtor did not
justify maid service)tn re Summer, 255 B.R. 555, 563 (Bankr. S.D. Ohio 2000).

47|n re McReynolds, 253 B.R. 54, 63 (Bankr. S.D. lowa 2086§ alsdn re Heffernan, 242 B.R. 812, 817
(Bankr. D. Conn. 1999) (holding life insurance withsh value trade-in inappropriate for deductiamfr
disposable income).

811 re Miller, 302 B.R. 495, 502 (Bankr. M.D. Pa. 2003Jfus, while paying off such debt is certainly a
moral obligation of the Debtors, it is not one tBattion 707(b) recognizes.").

°|n re Welch 344 B.R. at 55.

%0 re Shaw, 311 B.R. 180, 184 (Bankr. M.D.N.C. 20Ggjd, 310 B.R. 538 (M.D.N.C. 2004) ("While
supporting a daughter in college is an admirablal,gdebtors propose to do so at the expense of thei
creditors.");In re Staub, 256 B.R. 567, 571 (Bankr. M.D. Pa. 2000).

11n re Butler, 277 B.R. 917, 922 (Bankr. N.D. lowa 2002).

52 Nelson v. Siouxland Fed. Credit Unidn (e Nelson), 223 B.R. 349, 351 (B.A.P. 8th Cir. 1998).

%311 re Wood, 92 B.R. 264, 266 (Bankr. S.D. Ohio 1988).

% |n re Engskow, 247 B.R. 314, 317 (Bankr. M.D. Fla. 2000)

%51n re Walsh, 287 B.R. 154, 157 (Bankr. E.D.N.C. 2002).

%6 | re Stout, 336 B.R. 138, 143 (Bankr. N.D. lowa 2006).

571n re Rathbun, 309 B.R. 901, 904—07 (Bankr. N.D. Tex(40

%8 5ee In reLenartz, 263 B.R. 331, 337 (Bankr. D. Idaho 2001).

%91 re Miller, 335 B.R. 335, 344 (Bankr. E.D. Pa. 2005)re Cohen, 246 B.R. 658, 669 (Bankr. D. Colo.
2000) (allowing $100 monthly maximum for pet care).

9|1 re Hand, 323 B.R. 14, 19 (Bankr. D.N.H. 2005).

811 re Ontiveros, 198 B.R. 284, 291 (C.D. IIl. 1996).

162 Kornfield v. Schwartz, 214 B.R. 705, 710-11 (W.D{N1997).

183 Contraln re Messenger, 178 B.R. 145, 147 (Bankr. N.D. Ohio 1¢86lding no substantial abuse where
debtor and spouse budgeted $26.66 per month fa).féor a taxonomy of cases on expenses such ds foo
clothing, housing, transportation, home maintenamiiéies, telephone, recreation, cable TV andhldry, seén
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repay parents for a loan is not permitt&Dne court dismissed debtors because they
took "for granted a sizable home which they areeatd maintain, reliable
transportation, the ability to give substantiatgidnd help their daughter through
school, and health and dental care. Many chapteleb®rs are not so fortunate and
still manage to pay disposable income to their itoesi"®

A debtor with low expenses because he lived withgarents was notoriously
considered an abuser, where he did not anticipeltaige of living situatioff® This
condemned the debtor to his parent's basemertdaturation of the chapter 13 plan,
so that the creditors could reap the benefits ofmtal inconvenienc®’ Similarly,
debtors with old cars which would soon need replaad were abusers if they spent
money on new car debt, instead of paying credif§i®n the other hand, one court
(from a tobacco state) found no bankruptcy abussrevihe debtor spent $200 a month
on cigarettes for himself and his childréhlin this exercise, a court is authorized to
use its own value judgment as to what expenseéstavagance’® Accordingly, it is
very easy to find contradictions in the case lascdkding to one commentator:

One court affirmed dismissal for substantial abpeseially because
debtors spent more than $75 per month for clotbes ffamily of
four. But another found that expenses of $200 partmfor clothing
for a family of four were reasonably necessary. fDdge ruled that a
couple should spend no money for recreation. Botiear decision by
the very same bankruptcy court held that substamibase was not
indicated where a couple spent $125 a month oeaé&on. In many
cases, any amount of money spent on cable televisi@eemed
excessive. A few courts, however, find money fdrledelevision is
reasonable. One court indicated that $50 per mamhld be a
reasonable amount to spend to hire someone to theadebtor's
home, but another found substantial abuse wherdahtor's family

re Attanasiq 218 B.R. 180, 201-07 (Bankr. N.D. Ala. 1998).

%4 re Praleikus, 248 B.R. 140, 142 (Bankr. W.D. Mo. 2000

%51 re Beckel, 268 B.R. 179, 18485 (Bankr. N.D. lowa 200

186 SeeFirst USA v. Lamannalif re Lamanna), 153 F.3d 1, 5 (1st Cir. 19983 alsdn re Matias, 203 B.R.
490, 492 n.1 (Bankr. S.D. Fla. 1998)re Andrus, 94 B.R. 76, 77 (Bankr. W.D. Pa. 1988)e Brady, 95 B.R.
1004, 1004 (Bankr. W.D. Mo. 1987).

187 Similarly, courts have found that any attempt d&ator to improve his housing situation near ime tof
bankruptcy is an abus8eeln re Buntin, 161 B.R. 466, 468 (Bankr. W.D. Mo. 1993)f{nd that Chapter 7
relief is not intended to allow debtors to 'upgréusr current low standard of housing,' at theemge of their
creditors.") (citation omitted)n re Ploegert, 93 B.R. 641, 643 (Bankr. N.D. Ind. 198®}ing substantial abuse
indicated where debtor moved into larger apartraéiet filing bankruptcy so that his expenses wecedased
each month by $300).

%8| re Attanasio218 B.R. at 197 & n.17 (gathering cases desaihiw car debt as substantial abuse).
189 Waites v. Braley, 110 B.R. 211, 216 (E.D. Va. 19%bntra In re Buntin 161 B.R. at 468 (holding
substantial abuse where debtors would spend $262 ranth on tobacco products for family of two). In
comparison, under BAPCPA the presence of $160 peitimn net income iper seevidence of bankruptcy
abuse, if the debtor is above the median in inc@eell U.S.C. § 707(b)(2)(A)(i)(I1) (2006).

10 5eevoelkel v. Naylor (n re Voelkel), 322 B.R. 138, 146 (B.A.P. 9th Cir. 2005)
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of five spent seventy-five dollars on household @igs each
month!™

Courts disagreed on 401(k) contributions. Sometsaunsist on a complete ban on
401(k) contributions!? Others suggest that contributions for a person mretiaement
or minimal contributions are acceptabféTypically, ERISA contributions—even
repayment of loans from the ERISA plan—have notbéewed as valid expens¥$,
though contrary instances can be fodfi®ddly, once wages hit the 401(k) account,
they cannot be reached by credittfd\Nevertheless, the intent to deposit funds in the
401(k) plan has been held evidence of abuse, fargses of section 707(bY. The
heavy hand of the AARP, however, is readily visitieoughout BAPCPA, so it is
unclear whether this bias against pension conighatby insolvent consumers can be
sustained. Nevertheless, as we shall see, BAPOR&srdismissal on the "totality of
the circumstances™ This invitation suggests thall of the case law of prior section
707(b) is at the disposal of bankruptcy judges@mio defeat a congressional intent
to increase bankruptcy abusé.

In individual cases, courts have consideredalre income of debtors and their
non-debtor spouses in their search for surplusiec8’ This does not sit well with the

" Harriet Thomas Ivy, Notd/leans Testing Under the Bankruptcy Reform Act 918 Flawed Means to a
Questionable Endl7 BANKR. DEV. J. 221, 241-42 (2000) (citations omitted).

25ee In reHand, 323 B.R. 14, 18 (Bankr. D.N.H. 200B)re Leung, 311 B.R. 626, 631 (Bankr. S.D. Fla.
2004).

' See In reHill, 328 B.R. 490, 499 (Bankr. S.D. Tex. 200B);re Drillman, No. 03-10814, 2004 Bankr.
LEXIS 369, at *26 (Bankr. S.D.N.Y. Apr. 2, 2004)ofding continuing contribution to 401(k) reasonable
because debtor was close to retirement age antyfdecline in disposable incomé);re King, 308 B.R. 522,
532-33 (Bankr. D. Kan. 2004) (determining repaynreasonable because house needed repair and 401(k)
account likely source of fundsjee alsdNew York City Employees' Ret. Sys. v. Sajirie Taylor), 243 F.3d
124, 129 (2d Cir. 2001) (finding in chapter 13, @) Xontributions not per se included in disposahd®me).

1" seeHebbring v. U.S. Tr., 463 F.3d 902, 908 (9th CR08) (indicating, in pre-BAPCPA case, debtor could
not deduct 401(k) payments or repayments of loam #01(k) plan, based on totality of circumstandgshlke
v. Eisen [n re Behlke), 358 F.3d 429, 435-36 (6th Cir. 2004)t{stpdebtor's voluntary 401(k) contributions
should be included in disposable incomia)ye Jones, 335 B.R. 203, 209 (Bankr. M.D. Fla. 2008)re
Fauntleroy, 311 B.R. 730, 737 (Bankr. E.D.N.C. 2004re Porter, No. 02-70904, 2002 Bankr. LEXIS 1025, at
*3—4 (Bankr. C.D. lll. May 28, 2002) (disallowingpayment of loan)n re Mills, 246 B.R. 395, 402—03 (Bankr.
S.D. Cal. 2000)in re Rubio, 249 B.R. 689, 697 (Bankr. N.D. Tex. 2000).

5See In revansickel, 309 B.R. 189, 210 (Bankr. E.D. Va. 20@#rmitting loan repayments to be excluded
from disposable income while mandating voluntamtdbutions to 401(k) plan be includedf);re Aiello, 284
B.R. 756, 762, 765 (Bankr. E.D.N.Y. 2002) (notir8% monthly contribution would have been allowetifou
debtor increasing pension contributions just bef@nekruptcy)in re Scobee, 269 B.R. 678, 681 (Bankr. W.D.
Mo. 2001) (providing 3% contribution acceptable).

®Seell U.S.C. § 541(c) (2006).

Y Taylor v. United Statedr{ re Taylor), 212 F.3d 395, 396-97 (8th Cir. 2000).

1811 U.S.C. § 707(b)(3)(B) (2006).

" 5ee infraPart 111.C.

180 See In reKeepper, 329 B.R. 693, 694 (Bankr. W.D. Mo. 2008)re Bicsak, 207 B.R. 657, 658, 662
(Bankr. W.D. Mo. 1997) (indicating child supportedved by debtor's partner from her ex-husbanddpport
of two children had to be added to debtor's incoingk Stewart, 201 B.R. 996, 1007 (Bankr. N.D. Okla.@)99
("And he can afford to pay what he owes, to thehtarall his other creditors—if not all at oncegthcertainly
over time, within the near and foreseeable fumérely from his own earnings if need be, butaiety with the
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premise that non-debtor spouses are typicallyiaiote for the debts of their life mates.
Probably a better approach is for the courts teictan the extent to which the non-
debtor spouse's income actually covers the expafritbe debtor®*

Apart from surplus income, assets could be consdleDne court cited the
possibility that valueless stock options and modesitestate equity might increase in
the future as grounds to dismiss a cdsahis, of course, overlooks the nature of
valuation as a weighted average of upside and dde/ngarket changes. If a valuation
is a true weighted average, there is no reasogli@/e that values will ever appreciate,
when adjusted for inflation.

Too much exempt property has been held an af&i3tis holding punishes a
debtor for exercising a right expressly providedricection 522(b) of the Bankruptcy
Code. On the other hand, post-petition wages cdren@ached by creditors either, and
section 707(b) is routinely used to force debtorshare this "exemption.” It was no
great stretch from here to insist that debtorslaisadate pre-petition exempt property.
Indeed, section 707(b) could be viewed as the paivarbankruptcy court to extort

help of his current wife, whose own considerablaiegs can support them while Stewart pays higjebts.");
In re Duncan, 201 B.R. 889, 895 (Bankr. W.D. Pa. 1986)e Dempton, 182 B.R. 38, 40 (Bankr. W.D. Mo.
1995) (concluding $700 in child support receivedibp-debtor spouse had to be added to debtor'sigcn
re Wilkinson, 168 B.R. 626, 628 (Bankr. N.D. Ohio #9¢"This Court finds that Debtor has the abiliypay
the debt to Fidelity Guaranteed Mortgage in twgR6) months if her husband contributes to the paysi8;In
re Smith, 157 B.R. 348, 350-51 (Bankr. N.D. Ohio 1993 re Bacco, 160 B.R. 283, 286 (Bankr. W.D. Pa.
1993) (noting $880 in monthly worker's compensati&seived by debtor's unemployed, non-debtor sppiuse
re Gyurci, 95 B.R. 639, 644 (Bankr. D. Minn. 1988);re Bryant, 47 B.R. 21, 24 (Bankr. W.D.N.C. 1984).
8lSee In reRysso, 321 B.R. 522, 526 (Bankr. D. Minn. 2008Ye Falke, 284 B.R. 133, 139 (Bankr. D. Or.
2002) (stating debtor could not allocate all exjesrts self where spouse had incorreje Attanasio, 218 B.R.
180, 234-35 (Bankr. N.D. Ala. 1998) (explaining raebtor spouse's share should never exceed Bigee
In re Reeves, 327 B.R. 436, 442, 445 (Bankr. W.D. M@3)Qrejecting this approach, but claiming it made
difference on facts of case). Judge Cohen raiddfault ethical question: if a debtor with a wanlg spouse is
coerced into chapter 13, is not the spouse condénmeontinuing her perhaps unpleasant job sottieat
debtor's spouse can benefit?e Attanasiq 218 B.R. at 198.

182 Behlke v. Eisenlf re Behlke), 358 F.3d 429, 436 (6th Cir. 2004).

183 AccordKornfield v. Schwartz, 214 B.R. 705, 712 (W.D.N2M97),aff'd, 164 F.3d 778 (2d Cir. 1999)
(acknowledging debtors had $390,000 in retirementl$);In re Heller, 160 B.R. 655, 656 (D. Kan. 1993)
(considering exempt property valued at $8,573 uidiclg $6,323 accumulated in pension planye Snyder,
332 B.R. 641, 644 (Bankr. M.D. Fla. 2005) (discngsexempt house)n re Mitman, No. 00-12995, 2001
Bankr. LEXIS 865, at *6 (Bankr. S.D. Ohio Feb. 2801) (deciding ERISA account too large)re Dorwarth,
258 B.R. 293, 294, 296 (Bankr. S.D. Fla. 2001)g@repg $279,000 in retirement account while tohts were
only $66,000)in re Carlton, 211 B.R. 468, 478-80 (Bankr. W.D.N.Y. I9%ff'd, 214 B.R. 705 (W.D.N.Y.
1997),aff'd, 164 F.3d 778 (2d Cir. 1999) (observing debtocs$0,000 in retirement funds; re Duncan 201
B.R. at 897-98 (remarking debtor had between $26a0@ $131,000 in exempt equity in residence oviayed
him and his non-debtor spousé);re Fitzgerald, 155 B.R. 711, 712 (Bankr. W.D. Tex93p(recognizing
debtor accumulated over $30,000 in retirement fyridse Wray, 136 B.R. 122, 125 (Bankr. W.D. Pa. 1992)
(providing debtors "claimed as exempt virtually @itheir assets which could be liquidated to makkast
partial distribution to those creditors")p re Stratton, 136 B.R. 804, 805-06 (Bankr. C.D. 11891)
(contemplating $28,000 in retirement accoui)re Palmer, 117 B.R. 443, 445 (Bankr. N.D. lowa 1990)
(realizing homestead valued at $58,000, retiremecunt of $19,000, and only $35,018 in unsecuebtsiiin
re Higginbotham, 111 B.R. 955, 965 (Bankr. N.D. OKI890) (assessing exempt "superfluous vehicles and
expensive toys"Jn re Helmick, 117 B.R. 187, 190-91 (Bankr. W.D. Pa.@9@valuating exempt Kawasaki Jet
Ski); In re Gyurci, 95 B.R. at 640 (noting $57,000 of equity in hotaed);In re Bryant 47 B.R. at 24 (finding
exempt equity in home that could have been usedycreditors).
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anything whatsoever from debtors as the price ofission to chapter 7.

Bad deeds separate and apart from surplus incone Wwarranted dismissal.
Hiding assets and desiring to prevent an ex-winfrrecovering justified a
dismissalf'®* So did pre-petition credit card bingeitfgincurring debt that could never
be repaid® inaccurate reportin§ using non-exempt assets to buy exempt a&¥ets,
refusing to sell an engagement rifigliving beyond one's means via credit cafs,
amending Schedule J to show increased expétishe,"brazen” purchase of two new

18 Kestell v. Kestell i re Kestell), 99 F.3d 146, 147 (4th Cir. 1998)ye Traub, 140 B.R. 286, 291 (Bankr.
D.N.M. 1992);In re Palmer, 117 B.R. at 448n re Shands, 63 B.R. 121, 124 (Bankr. E.D. Mich. 1986jlge
Cohen protests such cases on the ground that tspoase's claims are non-dischargeable under sectio
523(a)(5) and (15)n re Attanasiq 218 B.R. at 223. Why, then, deprive the debtoa diischarge of other
creditors?

18 wilson v. U.S. Tr. I re Wilson), 125 B.R. 742, 743 (W.D. Mich. 1990); re Uddin, 196 B.R. 19, 21
(Bankr. S.D.N.Y. 1996) (demonstrating debtor had(418 in consumer debts, misrepresented his income
unsolicited credit card applications during unergpient, then purchased $60,000 in jewelry, clothefne
tickets, toys, radios, televisions, perfume andmatics, and $60,000 on gambling trips to Atlantity)C In re
Baccq 160 B.R. at 288 (indicating during three yeamscpding bankruptcy, debtor bought $95,000 in guns
which he contends were stolen just before banky)phe re Andrus, 94 B.R. 76, 77 (Bankr. W.D. Pa. 1988)
(noting eleven televisions, eight VCR's, and oeeest given away as giftd)) re Newsom, 69 B.R. 801, 805
(Bankr. D.N.D. 1987) (discussing "consumer spendioige").

18|n re Braithwaite, 192 B.R. 882, 884 (Bankr. N.D. Oh@96);In re Gavita, 177 B.R. 43, 47 (Bankr. W.D.
Pa. 1994) (acknowledging debtors knew "when theésdekre incurred that they could not or would rey p
them or they chose to ignore the obviougi)re Baccq 160 B.R. at 288-89n re Nolan, 140 B.R. 797, 803
(Bankr. D. Col. 1992) (reporting debtor continuedricur consumer debt after suffering $50,000 juelgm
against him)In re Gyurci, 95 B.R. at 644 (explaining debtor showed "congptisregard for an eventual ability
to repay");In re Peluso, 72 B.R. 732, 738 (Bankr. N.D.N.Y. 198nd{¢ating debtor "voluntarily incurred
consumer debts beyond his ability to pay them'ofable case is re Wolniewicz224 B.R. 302, 303 (Bankr.
W.D.N.Y. 1998) (noting debtors' annual interestdait to fifty-nine credit card companies exceedwsrt
annual income).

Against this criterion, Judge Cohen points out shieh debts were incurred under false pretencetharefore
are not dischargeable under section 523(al)t2e Attanasiq 218 B.R. at 218-19. In light of this, there is no
reason also to dismiss the chapter 7 case in todifeat the discharge. Judge Cohen remarks:

If there was no intent to repay, upon proof of théects, the debtor may not receive a
discharge of those debts. But if no non-dischanijgatomplaint is filed, then why should

a court presume that there was fraud and consdyadnitse? Dismissal of a debtor's case
under 707(b) then for the reason that the debtsiif@urred debts without the ability to
repay them becomes a de facto 523(a)(2)(A) judgméhbut evidence of actual fraud or
intent or the usual due process safeguards attetwlan adversary proceeding.

Id. at 219 n.56.

87.S. Tr. v. Harrelson, 323 B.R. 176, 179 (W.D. Z805) (holding debtors' schedules and statement of
income did not reasonably and accurately refleet financial position)in re Meyn, 330 B.R. 286, 291 (Bankr.
M.D. Fla. 2005) (inferring debtor's failure to acately report true financial condition was not imadent);in re
Luikart, 319 B.R. 1, 4 (Bankr. M.D. Fla. 2003). FoBAPCPA case, see generatgney v. ClippardNo.
4:06CV-150, 2007 U.S. Dist. LEXIS 17295, at *1 (WIy. Mar. 9, 2007).

8|1 re Lenartz, 263 B.R. 331, 340 (Bankr. D. Idaho 2001).

%9n re Gotham, 327 B.R. 65, 77 n.12 (Bankr. D. Mass. 2008ting sale would have funded 2% repayment
of unsecured debt).

%% re Uddin 196 B.R. at 21.

1| re Pier, 310 B.R. 347, 351 (Bankr. N.D. Ohio 2004).
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automobiles on the eve of bankrupt®arranging a nonrecoverable preference for a
relativel*® leaving select creditors off the schedule in otdgsrefer them with post-
petition wages after the dischargéenrolling in college courses solely to defer thg d
on which student loan payments must be n&tind failing to negotiate debts down
before filing for bankruptcy® One early court said that section 707(b) "doegjivat

a license to the court to adopt an ad hoc, freesliigpapproach to sift out debtors the
court finds distasteful*®” But subsequent developments proved that this veassely
what section 707(b) would become.

D. Pro-Debtor Presumption

Former section 707(b) provided, "There shall beegymption in favor of granting
the relief requested by the debt6 BAPCPA has eliminated these words. A leading
case importuned bankruptcy courts to pay atteritiah™® Indeed, where the debtor
survives dismissal, it is usually mentiorf8Nevertheless, one gets the impression
from pre-2005 case law that courts were quick $onis cases if surplus net income
was discovered, notwithstanding this preemptfohlevertheless, at least one appellate
panel has reversedaa spontelismissal where the court did not expressly addies

92|n re McLaughlin, 305 B.R. 505, 509 (Bankr. W.D. Mo. Z0Gee alsdn re Logan, No. 02-39177-SAF-7,
2003 Bankr. LEXIS 600, at *15 (Bankr. N.D. Tex. éutv, 2003) (noting truck was purchased with fuhds
could have gone to creditors)y; re Rodriguez, 228 B.R. 601, 604-05 (Bankr. W.D. \V@09) (indicating debt
incurred by purchase of new truck could have gonereditors).

%3 re Evans, 334 B.R. 148, 152 (Bankr. D. Md. 2004).

%|n re Attanasio, 218 B.R. 180, 223-24 (Bankr. N.D. Ala98):In re Gavita, 177 B.R. 43, 48 (Bankr. W.D.
Pa. 1994) (demonstrating debtors did not list arelit card on their schedules so that they coukpkbe
account open and continue to usdlitye Bryant, 47 B.R. 21, 23—-24 (Bankr. W.D.N.C. 198#)ding seven or
eight credit cards omitted for the apparent purpdsentinuing to incur consumer credit followingrikruptcy).

51 re Lenartz, 263 B.R. 331, 339 (Bankr. D. Idaho 2001).

%1 re Fitzgerald, 155 B.R. 711, 716—17 (Bankr. W.D. TES93) (stating "evidence that chapter 7 was the
debtor's first solution to their financial probleswupled with evidence that other solutions weralatsle but
nottried. .. ," debtors had not "exhaustedhaldvailable routes for repaying their debtsi'ye Veenhuis, 143
B.R. 887, 889 (Bankr. D. Minn. 1992) (noting nocgre effort to repay his debBut see In rédlcCormack, 159
B.R. 491, 495-96 (Bankr. N.D. Ohio 1993) (acknowjied substantial abuse even though credit countmstbr
them their debts were too large to be adjustedutitronegotiations with creditors and debtors presknt
documented evidence that they had attempted totiaggavith creditors prior to filing bankruptcydf. In re
Attanasiq 218 B.R. at 226 (remarking failure to negotidteldd not be a factor justifying dismissal).

7| re Edwards, 50 B.R. 933, 937 n.3 (Bankr. S.D.NY. 1985

1811 U.S.C. § 707(b) (2000).

199 SeeGreen v. Stapledr( re Green), 934 F.2d 568, 572 (4th Cir. 1991) (pomntinit, pre-BAPCPA, the
statutory presumption in favor of granting disctegrg

20 seeMcDow v. Fenster, No. 7-05-CV-00592, 2006 U.S. Di€EXIS 10707, at *5 (W.D. Va. Mar. 17,
2006);In re Ray, 325 B.R. 193, 196 (Bankr. E.D. Mich. 2005)t{mg former section 707(b) placed burden of
proof on trustee to show substantial abuse)re Gotham, 327 B.R. 65, 68-69 (Bankr. D. Mass. 2005)
(discussing application of former section 707(kpstant case)n re Boyer, 321 B.R. 457, 460-61 (Bankr. N.D.
Ohio 2004);In re Vansickel, 309 B.R. 189, 213 (Bankr. E.D. Va. 2004 re Marcoux, 301 B.R. 381, 384
(Bankr. D. Conn. 2003).

M g5ee In raNalton, 866 F.2d 981, 987 (8th Cir. 1989) (holdimgyrds meant nothing if surplus post-petition
income existed).
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presumptiorf’?
BAPCPA repeals this presumption. The words of Jugkggamin Cohen i re
AttanasiG® thereby become ironic:

This Court does not believe that Congress interidied07(b) to be
invoked, if doing so would reduce a low or middieome debtor to
living on the kind of harsh budget that might bejuieed for
confirmation of a Chapter 13 plan, thereby depgvinat debtor of
the "clear field for future effort, unhampered the tpressure and
discouragement of pre-existing debt" envisionedustice Sutherland
in Local Loan® Had Congress intended to disregard that
pronouncement, it would have done so and wouldawé included
the very specific language of the last sentenc&Qf(b), which
requires the court to presuriaorably, not that the debtor cannot pay
debts, and not that the debtor is entitled to gp@&r& discharge of all
debts, but that the debtor is entitled to be ingi¢@7, as opposed to
Chapter 13. That presumption, along with the histpurpose of
Chapter 7 bankruptcy, as describetlatal Loan mandates that the
disposable income threshold of 707(b) be more gersethan the
disposable income threshold of 1325(b) and thaise be dismissed
from Chapter 7 only if the debtor will have a "dldigld for future
effort” even if the debtor is not granted a Chagtelischarge. The
proper question to ask under 707(b) therefore shbel can the
debtor fund a Chapter 13 plan and still have a ¢ield of effort, not
whether the debtor can fund a Chapter 13 ffan.

Now that Congress has taken up Judge Cohen'stiowit# is time to recognize that
the myth ofLocal Loanhas been laid to rest.

E. Charitable Contributions

Whatever bankruptcy abuse was prior to 2005, theaaberful televangelist
movement persuaded Congress in 1998 to appenddhise to section 707(b):

In making a determination whether to dismiss a aasger this

section, the court may not take into consideratibather a debtor has
made, or continues to make, charitable contribstighat meet the
definition of "charitable contribution" under sexti548(d)(3)) to any

22y/0elkel v. Naylor [n re Voelkel), 322 B.R. 138, 149 (B.A.P. 9th Cir. 20@qIhe court's discretion is
bounded by the [section 707(b)] presumption, whittst be applied expressly.").

23218 B.R. 180 (Bankr. N.D. Ala. 1998).

4292 U.S. 234, 244 (1934).

25 re Attanasio 218 B.R. afl95-96.
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qualified religious or charitable entity or orgaation (as that term is
defined in section 548(d)(43%°

Section 548(d)(3) defines "charitable contributiom'mean whatever it means under
section 170(c) of the Internal Revenue C8d&he Internal Revenue Code in turn
defines "charitable contribution” to mean a gifatnited States governmental entity
for exclusively public purpos&8or a gift to any corporation, trust, community she
fund, or foundation organized under United Stateslogal law and operated
"exclusively for religious, charitable, scientiflierary, or educational purposes or to
foster national or international amateur sportsgeitition . . . or for the prevention of
cruelty to children or animals . . **

This provision has not been amended and perhapglpsoa loophole in means
testing, to which we will soon turn. Harder it miag for a camel to pass through the
eye of a needle than for a rich man goes to heawanit is positively easy for a
bankrupt prankster to defeat means testing by gppisimonthly contribution to the
televangelistdu jour. It is a bankruptcy abuse for a debtor to suppistaging
mothef'°but debtors are invited to overlard the fat-algeadllet of Jerry Falwell with
fraudulent conveyancés:

This last observation must be tempered with thefadion that section 707(b)
protects a debtor for contributions Hes madeor continuesto make. New
contributions proposed going forward can apparamglyonsidered an abuSéThe
debtor will have to establish a history of conttibos before taking shelter under this
clause.

[ll. MEANS TESTING ANDBAPCPA
BAPCPA does not expressly make high income delmeitgyible for chapter 7

liquidation. Chapter 7 eligibility as such is gowed section 109(b) of the Bankruptcy
Code, which BAPCPA leaves unchanged, insofar awithehls are concerned®

2% Religious Liberty and Charitable Donation Protectict of 1998, Pub. L. No. 105-183, § 4(b), 112tSta
517, 518 (codified as amended in 11 U.S.C. § 70@2®)0)).

2711 U.S.C. § 548(d)(3) (2006).

281 R.C. § 170(c)(1) (West Supp. 20086).

2094, § 501(c)(3).

205eeU.S. Tr. v. Miller (n re Miller), 302 B.R. 495, 502 (Bankr. M.D. Pa. 20@3Jhus, while paying off
such debt is certainly a moral obligation of thebides, it is not one that Section 707(b) recognf3es

21 Eor a defense of the televangelists, see Todgwicki, Rewrite the Bankruptcy Laws, Not the Scriptures:
Protecting a Bankruptcy Debtor's Right to Tith®€98 Ws. L. Rev. 1223, 1247. Oddly, Professor Zywicki is a
great proponent of means testing when religiomtsnvolved.Seeludge Edith H. Jones & Todd J. Zywidks
Time For Means Testind999 BYUL. Rev. 177, 183.

#235ee In reHill, 328 B.R. 490, 499 (Bankr. S.D. Tex. 2005)lting payments to retirement account in post-
petition bankruptcy indicates substantial abussymamt to section 707(b) of Bankruptcy Code),e Smihula,
234 B.R. 240, 242—-43 (Bankr. D.R.I. 1999) (assgntiast-petition charitable contributions may besidared
abuse under section 707(b) of Bankruptcy Code).

Z30f course, section 109(h) adds the irksome coediihseling requirement, but this is an eligibititgtter for
chapter 7 and chapter 13 cases altkeell U.S.C. § 109(h)(1) (2006) (requiring debtorsobtain credit
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Nothing bars the bankruptcy petition by an abovelare debtor.

What section 707(b) did, prior to 2005, and whatiit does, is to provide the
vehicle for dismissing validly commenced chapteages for abuse. BAPCPA does,
however, make various, mostly procedural, changdhle law. It is, of course, my
thesis that theubstantiveffect of means testing is either nil or supp@t¥increased
abuse by high income debtors.

A. Standing

Before 2005, only the United States trustee octhetsua sponteould dismiss a
consumer chapter 7 case. BAPCPA's new versionatiose707(b)(1) has opened
standing to any party in interésf.But new subparagraphs (6) and (7) proceed to
restrict and perhaps eliminate standing in certaiges involving below-median
debtors?’® So universal standing exists only in the casenodlaove-median debtor.
Before we examine the means fest se it will serve us well to consider the standing
guestion in below-median cases. The rules pertgitonthese cases have already
proved perplexing.

1. United States Trustees

According to section 707(b)(6), only a judd@the United States trustee or
bankruptcy administratdf may move to dismiss if the debtor's current monthl

counseling 180 days prior to filing bankruptcy peti).

241d. § 707(b)(1) (“After notice and a hearing, the ¢pan its own motion or on a motion by the United
States trustee, trustee (or bankruptcy administritany), or any party in interest . . . .").

#535ee id§ 707(b)(6)-(b)(7) (limiting ability to dismiss aasinder section 707(b) to judge or United States
trustee when debtor's monthly income is below nrediaome of applicable state).

#8 One court notes that judges do not file motiorts Wiemselves. Judges don't file motiddse In reParet,
347 B.R. 12, 14 n.4 (Bankr. D. Del. 2006). Rattleey issue orders to show cause wigua sponterder
should not be issueBee, e.gScott v. U.S. Tr.l6 re Doser), 412 F.3d 1056, 1060 (9th Cir. 2004) (distwp
issuance obua sponteorder to show cause why debtor should not be faondolation of section 110 of
Bankruptcy Code).

27 prior to BAPCPA, bankruptcy administrators appeémehe codified version of the Bankruptcy Codéyon
once—in former section 1112(I9eel1 U.S.C. § 1112(b) (2000). Thanks to BAPCPA, exiees to bankruptcy
administrators aboun&ee generallBAPCPA, Pub. L. No. 109-8, 119 Stat. 23 (2005) {fied as amended in
scattered sections of 11 U.S.C.). Bankruptcy adstritiors exist only in North Carolina and Alabapending
the decision of the judges of those districts tatipipate in the United States Trusteeship progrSee
Bankruptcy Judges, United States Trustees, andly-&arimer Bankruptcy Act of 1986, Pub. L. No. 99458
302(d)(3), 100 Stat. 3088, 3119-23. The existefibamkruptcy administrators was to terminate oroDet 1,
1992, but Congress extended this deadline firsbd¢tober 1, 2002SeeFederal Courts Study Committee
Implementation Act of 1990, Pub. L. No. 101-65@1§(a)(1), 104 Stat. 5104, 5115. In 2000, the deadVas
entirely omitted SeeFederal Courts Improvement Act of 2000, Pub. L. N#6-518, § 501(1), 114 Stat. 2410,
2421-22. As a result, bankruptcy administratotisreim the hills of North Carolina and Alaban$eeFeD. R.
BANKR. P. 9035. Oddly, BAPCPA eliminates bankruptcy adstmiors from section 1112(b) but freely alludes
to them in numerous bankruptcy provisions. Meamsyhdn uncodified statute provides, "A bankruptcy
administrator may raise and appear and be heaadyissue in any case under title 11, United Statete, but
may not file a plan pursuant to section 1121 (cuwh title."SeeBankruptcy Judges, United States Trustees, and
Family Farmer Bankruptcy A&317(a)(1), 104 Stat. at 5115-16. This uncodiedclosely resembles section
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income (times twelve) is below the relevant medéamily income of the state. This is
a continuation of old section 707(b)'s standing rulhich was (after 1984) limited to
sua sponteourt action and (after 1986) motions by the United States trustee for
consumer bankruptcy abusé.

With regard to the United States trustee or bartksupdministrator, BAPCPA
requires their prompt attendance to section 70i{bdions. According to section
704(b)(1)(A), these officials, within ten days bétfirst creditors' meeting, must file a
report on whether the debtor's bankruptcy petitmmstitutes an abuse. The
bankruptcy court must then send this report tofthe creditor$?® In addition, the
United States trustee must, within thirty daysrdfitang the above statement, either
move to dismiss a case involving an above-medidtod®r explain why this is not
being doné*

As to these new burdens, anyone reading the adgiests will have noticed the
extreme increase of section 707(b) cases after.20bas been suggested that this
increase stemmed from the Justice Departmenttsdtios with Congress's inability to
pass a bankruptcy reform act during the early yehiise decade and the affirmative
decision to use existing section 707(b) to polieebankruptcy courtd?New section
704(b)(1) can therefore be read to commit futustide Departments to this policy of
increased vigilance.

307 of the Code, pertaining to the power of UniBtdtes trusteeSeell U.S.C. § 307 (2006).

In St. Angelo v. Victoria Farms, In@8 F.3d 1525, 1528 (9th Cir. 1994), the Uniteat&t trustee sought a fee
in a chapter 11 case. The debtor resisted on thengs that the United States Trusteeship is unitotishal,
since this institution does not exist in Alabamd &torth Carolina. The United States Constitutioisgiems,
requires ainiformnational bankruptcy law. U.SONST. art. |, § 8. The Ninth Circuit permitted the fa took
the trouble to advise those two states that thekhuptcy administrator program was unconstitutioSa
Angelq 38 F.3d at 1531-32. Congress, however, has chosgmdre the studied advice of the Ninth Circuiian
has perpetuated this unconstitutional regi8eeDan J. ShulmariThe Constitution, Interest Groups, and the
Requirements of Uniformity: The United States Bwisind the Bankruptcy Administrator Prograié Nes. L.
Rev. 91, 127-28 (1995).

28 Bankruptcy Judges, United States Trustees, andyFaanmer Bankruptcy Act § 219(b), 100 Stat. 2061
01.

219 BAPCPA also requires the United States trustebamkruptcy administrator to review the debtor's
submissions and file a statement with the coutbashether the debtor is a presumed abuser. 11CUS.
704(b)(1)(A) (2006). The court must send this répmall creditors within five days of receivingetheportld. §
704(b)(1)(B). There follows a very dense provisiosection 704(b)(2), which | read as requiringtiiustee to
do nothing if her report of section 704(b)(1)(Ayeals the debtor to be a non-abuSse id§ 704(b)(2). If,
however, the debtor is an abuser, the trustee mitbtn thirty days following her report, eitheilef a motion to
dismiss or convert under section 707(b) or filet@tesnent setting forth the reasons . . . [the] amis
inappropriate.!d. Oddly, the statement is required only if the teesdetermines the debtor is an above-median
debtor.ld. 8 704(b)(2)(A)—(B). Apparently, if the debtor is ahuser but below the median, the United States
trustee has discretion not to file a motion ororée

22011 U.S.C. § 704(b)(1)(B) (2006).

#Z1gee In reClose, 353 B.R. 915, 918 (Bankr. D. Kan. 200&3rfissing United States trustee's motion where
trustee filed within ten days ofrascheduledreditors’ meeting).

2g5eeBradley R. TammSubstantial Abuse Dismissal under 11 U.S.C.A. §J0Rvolution or Malignancy
13 J.BANKR. L. & PRAC. 47, 50 (2004). In 2002, the United States trusiefice filed 2,750 substantial abuse
motions, about half of which were grantdd. at 55;cf. ADMIN. OFFICE OF THEU.S. CTS., PERSONAL
BANKRUPTCY FILINGS CONTINUE TO RISE IN FISCAL YEAR 2003, at 1 (2003), available at
http://www.txnb.uscou rts.gov/release/FY03BK.pdfgarting 1,547,669 bankruptcies filed in 2002).
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2. Partial Immunity

Section 707(b)(6) provides consumer debtors wihrdal immunity in the sense
that it bars parties in interest (other than tldggior the United States trustee) from
moving to dismis$? The immunity applies tany "motion under section 707(b)."
Certain crime victims, however, may still move tgrdiss a chapter 7 case under
section 707(c¥**

In joint cases, the income of both spouses takgatb@r must fall below the
median to justify partial immunity. But even wheree spouse is bankrupt and the
other not, the impact of the non-debtor's inconseewa shall see, influences the
determination of the debtor's current monthly inegf

3. Total Immunity

BAPCPA provides an even more stringent standing ifulhe current monthly
income (times twelve) of the debtmmdher spouse is below the median. In such cases,
"[n]o judge, United States trustee (or bankruptimmistrator, if any), trustee, or other
party in interest" may move to dism8§But this near-totdf’ immunity rule applies
only to a motion under section 707(b)(2).

This cross-reference is the central mystery of BRRGneans testing. Section
707(b)(2) describes the presumption of bad faitld&btors with too much surplus net
income. In fact, motions to dismiss are filed undection 707(b)(1), not section
707(b)(2). What is this cross-reference struggtingay?

One possibility is that the cross-reference isstake. The reference should have
been to section 707(b)(1). If this is true, thenstomer debtors who qualify for section
707(b)(7) total immunity indeed aper seeligible for chapter 7, provided they do the
paperwork required by sections 521 and 707(a).

A second possibility is that the cross-referencanisinartful way of saying that
qualifying below-median debtors are not subjethéomeans test of section 707(b)(2).
Thus, Form B22A excuses debtors from filling o #xpense portion of the form if

23 Two usually astute commentators write as if theumsetest applies only to above-median deb®es
Culhane & WhiteCatching Can-Pay Debtorsupranote 25, at 672 ("Only the small group of abovediae
debtors must proceed to the more detailed patteaheans test, computation of allowed deductiodslaen
comparison of remaining income to the abuse thidstmsee if the presumption of abuse arisesuj tBis is
definitely not so for those debtors who qualify fioe partial immunity but not for the total immupnithe United
States trustee can and even must move to dismiss.

% See infranote 227 & Part IILA.5.

5 g5ee infraPart 111.A.6.a.

2611 U.S.C. § 707(b)(7)(A) (2006) This strange rnelguires the aggregation of the "current monthipine
of the debtor, including a veteran . . . and thietales spouse . . . I4. It is highly unclear what this phrase
"including a veteran" is supposed to mean.

227 Once again, crime victims can move to dismiss useetion 707(c)d. § 707(c). With this in mind, I shall
nevertheless refer to section 707(b)(7)'s largasse"total immunity."
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debtors qualify for the (b)(7) immunifZ® Nevertheless, the United States trustee,
bankruptcy administrator or the coaua spontean move to dismiss. In this regard, as
we shall see, a suggestive new subparagraph inkigesourt to dismiss cases for all
the reasons cases were dismissed prior to 200%rédiog to section 707(b)(3):

In considering under paragraph (1) whether thatgrg of relief
would be an abuse of the provisions of this chaptarcase in which
the presumption in subparagraph (A)(i) does noséaf! or is
rebutted, the court shall consider—

(A) whether the debtor filed the petition in badHaor

(B) the totality of the circumstances (includingetter

the debtor seeks to reject a personal servicesambraind
the financial need for such rejection as soughthleydebtor)
of the debtor's financial situation demonstratassat®

Putting section 707(b)(3) together with the refeseto subparagraph (2) in the total
immunity section of section 707(b)(7), one intetati®n of total immunity is that the
United States trustee can bring a motion undeiose¢07(b)(1) against (b)(7) debtors,
but itzgclannot cite the presumption of subparagi@ls means test in pursuit of this
goal:

So what grounds can be cited? First, section J&)(8\) mentions "whether the
debtor filed the petition in bad faitf®® We have seen that, prior to 2005, courts
dismissed consumer cases where commencement wsiserad revenge against a
particular creditor, especially an ex-spoéfSeSection 707(b)(3)(A) guarantees that
those authorities remain good law.

More interestingly, the motion is invited to addreghether "the totality of the
circumstances . . . of the debtor's financial sitwmademonstrates abus€* This
phraseology seems directly borrowed fr@reen v. Staple@in re Green,** which
held that the presence of surplus net income noi®nough to justify dismissal.
Rather, the standard required the addition of sbatkefact related to (1) the debtor's
health, (2) the debtor's pre-petition conduct imréming and spending on luxury
items, (3) the excessiveness of the debtor's familyget, (4) the accuracy of net
income, and (5) the good faith of the debtor imdjifor bankruptcy in the first place.

This raises the issue of whether a debtor qualféietbtal immunity under section

28 Eorm B22A supranote 32, Line 13.

229 This is another mis-reference. There is no sulgpapd (a)(i) to "such paragraph"—i.e., paragraph (1
Presumably Congress meant to refer subparagraf@htég)aragraph (2). For literalists, no harmasd, since
the nonexistent presumption of subparagraph (L)(Agver arises, as it does not exist. The statuteks
perfectly well with the bad cross-reference.

2011 U.S.C. § 707(b)(3) (2006).

#lgee In reSingletary, 354 B.R. 455, 460 (Bankr. S.D. Tex0@0

23211 U.S.C§ 707(b)(3)(A) (20086).

23 5ee supraext accompanying note 93.

23411 U.S.C. § 707(b)(3)(B) (20086).

25934 F.2d 568, 572 (4th Cir. 1991).
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707(b)(7) can be booted from chapter 7 (plus af@etdber theGreentest) for having
surplus income which could fund a chapter 13 paep in mind, however, that the
premise, for the moment, is that the referenceatien 707(b)(7) to subparagraph (2)
does not disempower the United States trusteeedntibut simply repeals the
presumption of abuse that subparagraph (2) imp@sethis assumption, the trustee is
not entitled to rely on this presumption.

To be concrete, we will discover that any debtahwiL60 in net monthly income
is per sean abuser of chapter 7. Any debtor with net incomlew $100 per month
passes the means t&8tSuppose a debtor who qualifies for total immuhiag $99 in
net monthly income according to the official metest, but, according to Schedules |
and J, actually has a greater net income. Hasléitor abused the Bankruptcy Code
by filing in chapter 7?

Surely, under our premise that the cross-referanceection 707(b)(7) to
subparagraph (2) mears®mething a United States trustee cannot refer to the
presumption of abuse. But "totality of the circuamgtes” used to mean surplus income
plus a bad fact. Accordingly, what "totality of the @iimstances" means is that the
United States trustee can still boot the qualifydeiptor for surplus income; it's just
that there is no presumption and also some additimed fact must be shown.

Alternatively, it could mean that, in the totalifthe circumstances, net income
cannot be considered at all. This would accord wittat President Bush declared
when he signed this provision into law:

In recent years, too many people have abused thieugaicy laws.
They've walked away from debts even when they hadbility to
repay them. This has made credit less affordalildess accessible,
especially for low-income workers who already faieancial
obstacles.

The bill | sign today helps address this probleimder the new law,
Americans who have the ability to pay will be ragdito pay back at
least a portion of their debt$hose who fall behind their state's
median income will not be required to pay back rtlibts. This
practical reform will help ensure that debtors mak@od-faith effort
to repay as much as they can afft¥d.

At this early stage, a few courts have taken ttsitiom that total immunity under
section 707(b)(7) means no immunity af&That is, a United States trustee can move
to dismiss a qualifying debtor with any sort of metome. The trustee may want the

2% 5ee infratext accompanying notes 315-17.

7 press Release, White House Press Office, Pres®igns Bankruptcy Abuse Prevention, Consumer
Protection Act (Apr. 20, 2005), http://www.whitersgugov/news/releases/2005/04/20050420-5.html (esipha
added) [hereinafter Press Reled&@sident Signs BAPCRA

28 3ee In reRichie, 353 B.R. 569, 574-81 (Bankr. E.D. Wis. @0@ee alsdn re Pak, 343 B.R. 239, 246
(Bankr. N.D. Cal. 2006)n re Paret, 347 B.R. 12, 16 (Bankr. D. Del. 2006)re Pennington, 348 B.R. 647,
649-50 (Bankr. D. Del. 2006).
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aid of the mandatory presumption of subparagrapho( the court still has discretion
to dismiss for net income alone. On this view,ithport of means testing is to make
dismissal mandatory where there is no total imnyuaitd the debtor flunks the
BAPCPA means test. Beyond this, the court has eliscr to boot any debtor it
perceives to be a bankruptcy abuser.

To summarize, the total immunity provision, sectf@7(b)(7), has an ambiguous
cross-reference to section 707(b)(2). Courts véiténto choose between one of the
following interpretations of this total immunity:

(a) The cross-reference was a scrivener's etrsiould have been a
reference to (b)(1). Qualifying debtors can neverbimoted from
chapter 7 under section 707(b). Any dismissal wdudge to be
justified under section 707(a) (where high livingdaability to pay
cannot be considered, according to some coftifte},section 707(c)
(which pertains only to crime victim$§°

(b) The cross-reference means that a United Stiatstee can still
move to dismiss a qualifying debtor, in spite adtsan 707 (b)(7), but
the trustee will have to show either bad faittie tommencement of
the case or abuse under the totality of the cir¢anees, which is
defined as surplus net income plus some otherdad f

4. The Qualifications for Partial and Total Immuynit

Partial immunity under section 707(b)(6) meansdmdy the United States trustee,
bankruptcy administrator or the costta spontean bring a motion to dismiss under
section 707(b). Total immunity may mean nothingtanay indeed be a near-total
immunity, depending on the meaning of the crossregice in section 707(b)(7).

Assuming that total immunity means something, tieeedifferent qualification
for partial as opposed to total immunity. In theeaf partial immunity, the debtor
must show thater owncurrent monthly income (times 12) is below therjyemedian
for the state. Or, in a joint cad®the married couple must show ttair joint income
is below the median. So where a debtor's non-deptause has a high income but the
debtor is below the median, the debtor qualifiasgartial immunity but not total
immunity.

To warrant total immunity (whatever that may meandebtor will have to show
that "current monthly income of the debtor, inchgla veteran (as that term is defined
in section 101 of title 38), and a debtor's spamabined®* (times twelve) is less

239 See supraext accompanying notes 97—100.

240 5ee infratext accompanying notes Part I11.A.5.

#415ection 302(a) permits a voluntary petition byratividual debtor and spouse. 11 U.S.C. § 302@)63.

2214, § 707(b)(7)(A). The reference to veterans is apleta mystery. Would any court have ruled agahrest t
total immunitybecausehe debtor is a veteran?
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than the median. The difference in these standarsiss some interpretive questions.

Can an unmarried individual ever qualify for totaimunity? One could, I
suppose, argue that section 707(b)(7)(A) requiratsthere be a spouse. But this seems
unreasonable. If there is no spouse, then the smmaher income should count as a
zero. So any unmarried debtor qualifying for set#07(b)(6)'s partial immunity also
automatically qualifies for total immunity underctien 707 (b)(7).

But if this is so, Congress has created yet anottfagriage tax. If a single person
lives in sin with a high income non-debtor lovehether gay or straight, that person is
able to qualify for the total immunity. Wedding tselhowever, would constitute a
bankruptcy abuse, for which the debtor is bootechfchapter 7.

BAPCPA also promotes legal separation and the bipeémilies. Congress has
provided that, for debtors trying for the full immity, "current monthly income of the
debtor's spouse shall not be considered” if theleois legally separatear living
apart "other than for the purpose of evading suigraph (A).?*®

"[S]eparated under applicable nonbankruptcy lawgdlies a judicial declaration
that a married couple is separat&dThere is no requirement that separated married
couples live apart. So it is open for a strategbtdr to obtain legal separation, live
with his spouse and apply for the total immunityicg those merely living apart must
not be doing so "for the purpose of evading sulragh (A),?* the implication is
that married couplesan legally separate and live together (or apart)tf@ sole
purpose of gaming the system. Of course, this juaignassumes that the total
immunity means something, rather than nothing.

Where the debtor is not legally separated buviadi apart from the spouse, the
debtor must swear under penalty of perjury thatidetor is separated or living apart
for purposes other than evading subparagrapf*tAn.addition, the debtor must give
the "best estimate of the aggregate [ ] amountash®r money payments received
from the debtor's spouse attributed to the debtari®nt monthly incomé®* This is
included, in any case, as part of the definitioawfent monthly income. According to
section 101(10A)(B), income "includes any amound iy any entity other than the
debtor . . . * BAPCPA therefore discourages marriagel encourages married
couples to separate or live apart.

In joint cases, the two debtor spouses are exgrgastn partial immunity under
section 707(b)(6)-only the judge or the United &tatrustee or bankruptcy
administrator may initiate a motion under secti®r(b). To qualify they must together
be below the median. But if they qualify for thetgd immunity, do they not also
automatically qualify for the total immunity? Waisection 707(b)(6) mentions joint
cases, section 707(b)(7) does not. It refers anthhe¢ debtor and the debtor's spouse.
Nevertheless, in a joint case, if both together warder the median, each spouse

2%1d. § 707(b)(7)(B)()(N—(b)(7)(B)(i)(lI).
#435ee, e.gN.Y.DOM. REL. LAW § 200 (McKinney 2003) (listing grounds for separaji
ZZ 11 U.S.C. § 707(b)(7)(B)()(Il) (2006).
Id.
2471d. § 707(b)(7)(B)(ii)(Il).
28|d. § 101(10A)(B).
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presumably camdividually claim the total immunity, which they would thenan
jointly.

5. Crime Victim Standing

Overriding the partial and even the (perhaps) tmtahunity of below-median
debtors is section 707(c)(2), which invites victiofiwiolent or drug-trafficking crime
to move to dismiss a case "[e]xcept as providguhimgraph (3) . . .2* The partial
immunity accorded the below-median debtors is imityufor a motion to dismiss
"under section 707(bf*® The total immunity may or may not refer to motiamsler
section 707(b). Neither of these bars motions bye&wvictims under section 707(c).
Therefore, the immunities of below-median debtoas mever be complete, as
dismissals under subparagraph (c) are always pessib

The crime victim, however, will have to show a dnad convictionand that
dismissal “is in the best interest of the victift-It will not be necessary, however, for
the victim to be &reditor of the debtor, though it is hard to imagine hoevdismissal
of the case helps the victim unless the victimdsaditor. Even so, the criminal debtor
can defend herself by showing "by a preponderaht®ecevidence" that a chapter 7
case is "necessary to satisfy a claim for a domsapiport obligation?®? For example,

a domestic support claimant is entitled to a higbrjty under section 507(a)(1). If this
claim could be paid in chapter 7 but not outsidéhién the criminal debtor can resist
the dismissal. Outside bankruptcy, the domestipasrglaimant may have no priority
compared to the crime victifi®

So, if Congress punishes marriage under the pantidltotal immunity criteria,
here we see Congress promoting family values lowallg deadbeat dads to stay in
chapter 7 at the expense of the victims of thaiterit or drug-induced crimes.

Why crime victims should have standing to movedismissal is questionable in
light of section 523(a)(6) since claims "for williand malicious injury by the debtor to
another entity or to the property of another ehtitye never dischargeatff¥.One
answer might be that drug trafficking harms may lm®malicious (though typically
they will be willful). Another answer is that, evéthe crime is malicious and willful,
the automatic stay still applies to prevent theiridrom enforcing a tort judgment
during the pendency of the case. Therefore, e@ipidsal would be in the interest of
the victim because it frees the victim from theysta

6. Current Monthly Income

In order to determine whether debtors qualify Fer partial or total immunities, a

291d. § 707(c)(2).

%014, § 707(b)(6).

Blgee id§ 707(c)(2).

2214, § 707(c)(3).

23 50me states, however, do provide such a pri@ig, e.gN.Y. C.P.L.R. 5234(b) (McKinney Supp. 2007).
%411 U.S.C. § 523 (a)(6) (20086).
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court must determine "current monthly income," mplittit by twelve?**and compare

it to the median family income of the state whetbm debtor resides. In a joint case,
the two combined current monthly incomes must besiciered. "Current monthly
income" is aistoriclook at what happened in the six months priohtolankruptcy
petition. The assumption is that "what's past dqgue, what's to come is yours and
my discharge?® Critics have complained that this new concepaiber like that of
the Holy Roman Empire: It is "neither current (addals with the income the debtor
receives in the six montiior to the month in which he filed for bankruptcy) nor
monthly (as it is an average of six months) nooine (as the debtor may no longer be
receiving it).%’

BAPCPA sets forth a new definition of this termdainserves as a key concept for
chapter 7 means testing and chapter 13 disposatene. Under section 101(10A),
the term is defined as average monthly income fatiraources, whether taxable or
not®® According to section 101(10A)(A), current montltizome

means the average monthly income from all soutttaisthe debtor
receives (or in a joint case the debtor and théodstspouse receive)
without regard to whether such income is taxabt®ine, derived
during the 6-month period ending on—
() the last day of the calendar month immediafebreding the
date of the commencement of the case if the ddidesr the

schedule of current income required by section®®21)(B)(ii) . .
259

To find this average, we are to take a six montfogestretching backware from the
last day of the month preceding the bankruptcytipetf®* But this rule applies only if
the debtor has filed a schedule of current incomeeu section 521(a)(1)(B)(ii).
Interestingly, section 521(a)(1)(B)(ii) requiredya "schedule of current income and
current expenditure$® There is no requirement ofeonthlyschedule here. But, as
we have seen, section 707(b)(2)(C) requires 'fald of the schedule of current
income and expenditures required under section 521a statement of the debtor's

%5 The presence of this multiplicand has alreadyjhesprudential consequences for the interpretatibn
some new chapter 13 provisioiBee infratext accompanying notes 567-72.

BO\WILLIAM SHAKESPEARE THE TEMPESTact 2, sc. 1.

%7|n re Balcerowski, 353 B.R. 582, 589 (Bankr. E.D. Wis)@)see alsd/oltaire, Essai sur I'histoire generale
et sur les moeurs et I'esprit des nations ch. 76g)L(declaring Holy Roman Empire as "ni saintamain, ni
empire").

28 Those debtors who are paid weekly must calcutegiz gross income by 4.3 times the weekly paycheck,
except for Februaryin reWelch, 347 B.R. 247, 249 n.2 (Bankr. W.D. Mich. 8R0

%911 U.S.C. § 101(10A)(A) (2006).

%0 As Judge William Sawyer has remarked, "One maglileaee that the term ‘current monthly income’ is
something of a misnomer in that it is historicaledand not a projection of the amount of incomettiedebtor
may expect to receive in the futurén're Love, 350 B.R. 611, 613 (Bankr. M.D. Ala. 2006).

®lgeel1 U.S.C. § 101(10A)(A)(i) (2006).

2214, § 521 (a)(1)(B)(ii).



260 ABI LAW REVIEW [Vol. 15:223

current monthly income, and the calculations tleednine whether a presumption
arises under subparagraph [707(b)(2)](A)(i), tHadve how each such amount is
calculated.™®

Oddly, if the debtor has not made this filing, dwurt is authorized by section
101(10A)(A)(ii) to calculate six months back frohet"date on which current income
is determined . . .?* Earlier, we suggested that a debtor's failurded=brm B22A is
perhaps not grounds to dismiss the case, becauseB22A is not required by section
521(a)(1)—a predicate that both section 521(i)¢&) éarguably) section 707(a)(3)
dismissals requir€® The fact that the court does natedthis form to accomplish
means testing is further evidence on this inabibitgismiss the debtor for not filing
Form B22A. On the other hand, according to sed®(i)(A), if it is agreed section
707(b)(2)(C) is "under" section 521(a)(1) (in spifeno cross-reference there), the
debtor's bankruptcy case is automatically dismisdtd forty-five days. One of the
things section 521(a)(1)(B)(ii) requires is "a sthie of current income and current
expenditures,” and this plausibly includes Form B2ader section 707(b)(3)(C). If
the above reasoning follows, there will be littked for the court to establish the six
month reach-back perig®®

In any case, if the debtor survives dismissal &dirfg to file Form B22A, the test
for current monthly income in section 101(10A)(A)(implicates post-petition income
of a debtor, when a court is called to fill in th&ps because the debtor has not filed
Form B22A%" Form B22A itself entails pre-petition income only.

a. Non-Debtor Spousal Income

In addition to this six-month test, "current mogtimicome" must also include "any
amount paid by any entity other than the debtoir(@ joint case the debtor and the
debtor's spouse), on a regular basis for the holde&xpenses of the debtor or the
debtor's dependents (and in a joint case the dsbtpouse if not otherwise a
dependent) . . .2% So where a married debtor files without the sppssme sort of
calculation must be made with regard to the spsugmitribution to the household.
This raises enormous allocational difficulties. Fexample, if the debtor has no
children and the spouse contributes exactly 50#ehousehold expenses, are these
contributions income for the debtor? Or is theuggomerely contributing toward his
own 50% responsibility of the household? If thesrene child and the non-debtor

%311 U.S.C. § 707(b)(2)(C) (2006) (emphasis addse;also supréext accompanying notes 57—61.

2414, § 101 (10A)(A)(ii).

25 5ee supraext accompanying notes 58—72.

258 \\edoff, supranote 26, at 248 ("However, the alternate six-mqettiod will only rarely be applicable. If
the debtor does not file schedules required by1&&21)(B)(ii), it is likely that the case will kdismissed for
cause under § 707(a)(3), making it unnecessaryrsup dismissal under any of the provisions of @D").

#7gee In reClemons, No. 05-85163, 2006 Bankr. LEXIS 13661 (Bankr. N.D. Ga. June 1, 2006) ("If the
statement of ‘current income' is missing, the cdertrmines 'current monthly income' for the sixathaqeriod
ending on the date of the determination, therelbgessarily taking into account a debtor's post-petit
income.").

%811 U.S.C. § 101(10A)(B) (20086).
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spouse contributes all of the child's tuition exges has the debtor received income?
And, with a bow to 1960's feminism, what if the raebtor spouse is a homemaker;
should not his uncompensated labor toward maintanahthe household be counted
as outside income to the debf3PH so, BAPCPA punishes the stay-at-home parent by
counting the monetary value of the homemaker'sritiution as income. These are
problems that will tie the courts in knots for ye&s comé’® Fortunately for debtors,

at least one court has ruled that it is the chal@Betrustee's burden to show that the
non-debtor spouse actually covers household expéftdeerhaps this holding will
leach its way into chapter 7.

The way Form B22A adjudicates spousal income isdhaarried debtor filing
without the spouse is required to disclose all spbincomé&’? Then a "marital
adjustment” is invited. The debtor is to subtraatrf income "the amount . . . that was
NOT regularly contributed to the household experdehie debtor or the debtor's
dependents®*® This procedure invites double-dipping by a debidro claims
expenses against his own income and also who claiatshe spouse doest, as a
factual matter, contribute to the debtor's expennds re Travis*’*the debtor claimed
a household of five and the associated automatiact®ns for food, utilities and
clothing?”® His non-debtor spouse was included in the housebfdive. The debtor
then claimed that basically none of the spousetsne contributed to his expenses. If
correct, the debtor successfully beat the meanhsAssludge Marci Mclvor asks:

A determination of the amount paid by a non-filsgpuse on a
regular basis for household expenses is neces$actlgpecific and
subject to interpretation. For example, if the riiting spouse has
substantial income and chooses to spend that inoaraa expensive
home, or a vacation home, or a luxury vehicle thatriven by the
debtor and the non-filing spouse, are payments harset items
"household expenses" of the debf6t?

In Travis, the non-debtor spouse confessed that she sp2dtehmonth on expenses
the debtor claimed against his income. To thisraxtdudge Mclvor disallowed the

29 5ee generallymposiumUnbending Gender: Why Family and Work Conflict sviaat to Do About J49
AM. U. L. REv. 943 (2000).

20 some courts mechanically allocate expenses acmptdian apportionment of incon®ee, e.g.n re
McNichols, 249 B.R. 160, 172 (Bankr. N.D. lll. 2Q00thers reject any mechanical t&#e, e.gln re Pattison,
No. 05-17994, 2006 WL 2086585, at *1 (Bankr. S.hidJuly 6, 2006) (noting non-debtor spouse paid
virtually all household expenses).

2™ n re Quarterman, 342 B.R. 647, 652 (Bankr. M.D. Fl20&0

22 Eorm B22A supranote 32, Line 1.

2314, Line 17.

274353 B.R. 520, 522-23 (Bankr. E.D. Mich. 2006).

25 gee infraPart 111.B.2.

2%|n re Travis, 353 B.R. at 526. Judge Mclvor suggests that sunkdebtor behavior proves that ifiebtoris
committing bankruptcy abusee idat 531. But ifTravis, the non-debtor spouse spent her money on supgorti
her mother, her daughter and her daughter's childvhich Judge Mclvor found not abusivé. at 530-31.
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exclusion and insisted that $520 be added bacK intwent monthly income’’ She
also rejected the United States trustee's claiintieaause the spouse was included in
the household of five, the debtor could not cldiat the spouse made no contributions
to expenses. This leaves open the possibilitydhdébtor could cover all expenses
with his income while the non-debtor spouse sintygigked all of her income or spent
it on sensuous luxury/®

b. Child Support

Child support must apparently be included in a diebturrent monthly income.
As evidence, BAPCPA's new definition of disposaité®me in chapter 13 specifically
excludes "child support payments, foster care paysyer disability payments for a
dependent child . . .%* The implication is that, if excluded from currenbnthly
income for the purposes of chapter 13, child supgad the like must be included in
chapter 7's means t€&t. The United States Trustee's office apparently exyend
includes it as an item on Form B23R&.

c. Exclusions

Whatever spousal income must be added, there ateseons. Social security
payments need not be add&dhere we perhaps see the fine hand of the AARP at
work. Part of the social security system, therBA®?CPA's invitation of old folks,
time's doting chronicle, to commit bankruptcy abuse

Unemployment compensation is a state-provided ltenvedt, under the Social
Security Act, grants are provided to the stdtstgtes choose to offer unemployment
benefits, provided the state complies with federahdate$® Do the indirect subsidies
authorized by the Social Security Act make statemypioyment benefits excludible
under the definition of "current monthly incomeJadge Thomas Waldron, in re
Sorrell?® found these benefits excludible. His major pomtai "knew how to"
argument. In several sections of BAPCPA, Congressvkhow to invoke limited
portions of the Social Security A€ But in defining "current monthly income,"

“""gee idat 527-28.

278 Even though the debtor gets a clothing deductidhe means test, a spouse'’s choice te@ktrgclothing for
herself and her spouse did not interfere with thietal's deduction for clothin@ee id at 527.

21911 U.S.C. § 1325(b)(2) (2006).

280\wedoff, supranote 26, at 245 (contrasting treatment of contidimstto household expenses as "disposable
income" under chapter 7 and chapter 13).

281 Form B22A supranote 32, Line 8 (requiring information regardinggular contributions to the household
expenses of the debtor or the debtor's dependealisding child support").

%211 U.S.C. § 101(10A)(B) (2006). This provision owées cases likén re Shields322 B.R. 894, 898
(Bankr. M.D. Fla. 2005) (characterizing "social ety benefits, disability benefits, and retirembahefits" as
income though acknowledging "such benefits are @tdram the claims of the debtor's creditors").

%342 U.S.C.A. §8 1101-05, 1321 (West 2002).

284 No. 06-31720, 2007 Bankr. LEXIS 161, at *32—43fBa S.D. Ohio Jan. 26, 2007).

#5E g, 11 U.S.C. §§ 362(b)(2)(D)—(F), 704(c)(1)(A)(I)0@B).
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section 101(10A) excludes "benefits received uritier Social Security Act®®
Congress must have intended, Judge Waldron cordluttat indirect benefits
stemming from the Social Security Act were not ¢éditicluded as currently monthly
income under section 101(10AY.

Also to be excluded are "payments to victims of wames or crimes against
humanity on account of their status as victimsughscrimes, and payments to victims
of international terrorism or domestic terrorism.'?® So, the scant consolation to the
victims of man's inhumanity to man is an invitattorcommit acts which, if performed
by a non-victim, would constitute a bankruptcy ahdsvo wrongs (one monumental,
the other petty) make a right, according to CorgyreExclusions such as these imply
that a debtor'seal income may be higher than his BAPCPA incdffidMeanwhile,
exempt income (such as worker's compensation pagmaenstates like South
Dakota?°or disabled veteran benefity is not excluded; the expectation is that these
must be used to fund chapter 13 plans.

d. Irregular Income

As many have noticed, the six-month test givestosenomalies with regard to
seasonal workers. For example, a teacher who jgaidin the summer may find that a
bankruptcy petition filed in December is in gooitH&® the same petition filed in
March is in bad faith®® For such workers, there is a seasonal aspectrikrigstcy
abuse. High income workers who have been firedvainad could easily find new
employment may find that, by taking an unpaid ledley can qualify for chapter 7
bankruptcy, where they can walk away from theiditreard debt$®** Depending on

2019, § 101(10A)(B).

27| re Sorrel| 2007 Bankr. LEXIS 161, at *36—38.

2811 U.S.C. § 101(10A)(B) (20086).

#95ee In reCasey, 356 B.R. 519, 521 (Bankr. E.D. Wash. 209§)laining prior to BAPCPA, debtor "would
have been considered to receive significantly graatome than after the enactment of BAPCPAYal been
suggested that employer contributions to ERISA jpenfinds are not current monthly income because th
debtor does not "receive" the@eeTedra HobsonThe Bankruptcy Abuse Creation Act?: Curing Unineghd
Consequences of Bankruptcy RefodGa. L. REv. 1245, 1257 (2006). This suggestion overlook$abethat
the debtor "receives" the beneficial interest gsthdollars, even though a pension fund trustelegaktitle. See
id.

20 styart v. Kochl re Koch), 109 F.3d 1285, 1289-90 (8th Cir. 1997)gozdng "chapter 13 contains no
language suggesting exempt post-petition revermeesa chapter 13 'income' . . . If);re Georgiu, 344 B.R.
47, 49 (Bankr. M.D. Pa. 2005) (including disabiliignefits as part of income to determine whetheretlis
abuse by debtor).

211n re Shields, 322 B.R. 894, 898 (Bankr. M.D. Fla. 20@®nsidering social security benefits, disability
benefits, and retirement benefits in disposablerime analysis to decide whether debtor was ablepayr his
debts).

2921 re Beasley, 342 B.R. 280, 28485 (Bankr. C.D. 110&D

293 Neustadtersupranote 47, at 278 (pointing out pre-petition planniagivoid means test may constitute
abuse); Wedoffsupranote 26, at 249 (noting arbitrariness of six-maakraging in light of debtors whose
incomes vary from season to season).

2% See In rePak, 343 B.R. 239, 241 (Bankr. N.D. Cal. 20063t{sty debtor not subjected to means test
because debtor was unemployed for most of the sixtins preceding bankruptcy).
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whether they qualify for the total immunity and whimat immunity means, such tricky
debtors, however, can still be dismissed undeiaed07(b)(3)(B), which permits
dismissal if "the totality of the circumstances..of the debtor's financial situation
demonstrates abus&>Thus, inln re Quintana®® a striking worker could show a very
low current monthly income and could still be imdtout of chapter 7’ Arguably,
had the debtor qualified for the total immunitysettion 707(b)(7), the debtor would
have survived this motion. But, again, this depemdsgvhat this near-total immunity
means.

Another difficulty with "current monthly income" ighat "income from all
sources™®is not a defined term. So it presumably includeseeds from the sale of
assets. Judge Wedoff gives the example of a deldtorsells her home within six
months of bankruptc$?® This sale might even constitute a capital losg. Saie would
in general fund chapter 7 dividends for unsecureditors. Perhaps it would fund a
very high bankruptcy dividend indeed. Nevertheldssust be included in income,
thus raising the average for purposes of the siyth calculation and making a
chapter 7 proceeding an abd$0n the other hand, a debtor who sells the heessen
months before the bankruptcy and then blows thegas on a luxury vacation is fully
eligible for chapter 7, if the lower income allotv® debtor to meet the means test.
Similarly, a debtor may have received a bonus & phior six months, but no
adjustment is appropriate even though bonusedwmefinition, not mandator3?*

7. Median Family Income

The immunities discussed require that the debtividually or in combination
with a spouse fall below the "median family incotn&his term is defined in
Bankruptcy Code section 101(39A) as the numbertatied by the Bureau of the
Census®If the data is stale, section 101(39A)(B) requirdktion adjustments per
the Consumer Price Index for All Urban Consumensgpced by the U.S. Department
of Labor. The various state medians are easiljesetble on the internét®

29511 U.S.C. § 707(b)(3)(B) (2006).

2% No. 4:05-bk-08497-JMM, 2006 Bankr. LEXIS 1973*&7 (Bankr. D. Ariz. May 3, 20086).

27 Cf. U.S. Tr. v. Cortezl(i re Cortez), 457 F.3d 448, 455 (5th Cir. 2006) (codirly courts can consider
post-petition employment as grounds to dismiss usdeond 707(b) in pre-BAPCPA case).

29%11 U.S.C. § 101(10A)(A) (2008).

299 \Wedoff,supranote 26, at 251 (using an example reflecting &heation of a debtor who earns $5,000 per
month, realizes a $120,000 gain on a sale in Jgnaad files a Chapter 7 case in July").

%% On the other side of the coin, money withdrawmfra tax-deferred retirement account (although being
taxed for the first time) inotincome received within six months of bankrupt®geln re Wayman, 351 B.R.
808, 811 (Bankr. E.D. Tex. 2006) (noting IRA distrfion is not component of current monthly income).

31see In redliver, 350 B.R. 294, 300 (Bankr. W.D. Tex. 200@¥using to adjust debtors income based on
prospective bonuses).

80211 U.S.C. § 101(39A) (2006) ("The term 'median fgriicome’ means for any year [ ] the median family
income both calculated and reported by the BurédlneoCensus in the then most recent year .. . .")

303 state medians can be retrieved by going to thetednBtates Trustee's Website, available at
http://lwww.usdoj.gov/ust/index.htm, and clicking tre link "Means Testing Information" under the tieg
"Bankruptcy Reform."
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If the debtor lives in a household of one, thewaitd comparison is the median for
a household of one. If the household has two, tlorefour persons, the relevant
median is for households with the samndéewerindividuals. For example, if a debtor
has a household of four and if the median incon$&000 for a household of four,
$60,000 for a household of three and $65,000 foowesehold of two, the debtor is
entitled to assert the highest number of $65,0060,Avhere the household exceeds
four, the debtor may enhance the median by $528peath ($6,300 per annum) for
every household member in excess of four.

What is a household? This is an undefined terighaamopportunity for the courts
to recognize (or refuse to recognize) the changatgre of American families. That
the definition of "household" is expansive is hthi& in new section 541(e). That
section regulates the concept of children, whiaksied in new sections 541(b)(5) and
(6). These latter two provisions exempt from the&kKosaptcy estate funds in an
education individual retirement account more thayear before bankruptcy. This
exemption only applies on behalf of a "child, stafat; grandchild, or stepgrandchild
of the debtor,” or funds used to buy a tuition dredider a qualified state tuition
program®®* Section 541(e) further elaborates that childrem Vive in "the debtor's
household" and who are "foster" children shall berded "a child of such individual
by blood.®®*What this definition implies is that non-blood iélas can be part of a
household. Therefore, the definition of "househaidlst be expansive (since section
541(e) undertakes to contractt.

"Household" is the term needed to determine whethbtors are above or below
the state median income. Oddly, the definitionqpfeses is not geared to households.
Rather the debtor's expenses are deemed to beegdtd to "the debtor, dependents of
the debtor, and the spouse of the debtor in a ¢aise, if the spouse is not otherwise a
dependent®’ As a result, whether the debtor is above or bél@median uses the
expansive "household" definition; but should thdtde be above the median and
therefore subject to the means test, she will rotable to deduct "household"
expenses—only the expenses of the debtor and depisnof the debtof?

Further complicating the analysis is the fact Heattions 707(b)(6) and (7) refer to
"medianfamily income" forhousehold®f various sizes. Yet the census data reports
only householdncomes. According to the U.S. Census Bureau itiefin a household
is "all the people who occupy a housing unit" arfiries householder as "the person
(or one of the people) in whose name the housiitgauowned or rented (maintained)

. "%99 A family, however, is "a group of two or more p&p. . related by birth,

3041d. § 541(b)(5)(A), (b)(B)(A).

351d. § 541(e).

3% Contra In reNapier, No. 06-02464-JW, 2006 Bankr. LEXIS 22483a4 (Bankr. D.S.C. Sept. 18, 2006)
(rejecting definition of "household" as exceedimgmain of "dependents").

%9711 U.S.C. § 707(b)(2)(A)ii)(1) (2006%ee also In rdewell, No. 06-53976, 2007 Bankr. LEXIS 811, at
*15-17 (Bankr. S.D. Ohio Mar. 16, 2007) (holdingwaependent adult son could not be counted in thalde

38 \What is a dependent? This will be addressed idhéext of deductible expenses, where the defimit
most critical.See infraPart 111.B.2.a.ii.

309 U.s. Census Bureau, Current Population Survey yS®finitions and Explanations (Jan. 20, 2004),
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marriage, or adoption and residing together; 3*° As Professor Gary Neustadter
concludes, "Families are therefore a subset dfalseholds** The opposite is also
true; households can be a subset of a family, wjbery filing spouses live apart?

So, to summarize, BAPCPA is most confusing on camgacurrent monthly
income to the "median family income" for a "houddtiorhe former number seems to
be a subset of the latter number. The good nethatithe ambiguity perhaps does not
matter. Since the United States trustee typicallyhe moving party in all section
707(b) controversies, the achievement of partiadimity is probably not important. In
addition, the total immunity in section 707(b)(7ayrbe meaningless, depending on
how the cross-reference to section 707(b)(2) mrpreted.

B. The Means Test
1. The Sixty-Month Test for Gross Income

BAPCPA establishes a sixty-month means test fovatmedian debtorg? In
comparison, the test establishing the immunityheflielow-median debtors is only a
twelve-month test'* Both tests, however, turn on multiplying "currenbnthly
income," which is an average income for the pretgdix months.

The sixty-month means test applies only to histgrass income. This amount is
reduced by hypothetical expenses, in a mannerde$aibed. The result | will refer to
asnet incomesSignificantly, a debtor isotrequired to prove sixty months of expenses
but can use snapshot pictures of those expen#estithe of the bankruptcy petition.

The test to be applied is a kind of minimum-maxintest>*® In order to avoid the
connotation of bankruptcy abuse, the multiplicamek (nonthly income times sixty)
must bdessthan $10,008° or themaximurmof two criteria: 25% or $6,000. So, for
example, suppose a debtor has net income of $4ehpeth. Multiplying by sixty
produces $2,400. This is less than $10,000 andhess$6,000. Our debtor is not a
bankruptcy abuser under the means test, althowgipérently is open for the United
States trustee to claim otherwise under sectiorigj ()"’

http://lwww.census.gov/population/www/cps/cpsdeflhifhis has been referred to as the "heads on liess"
for householdsSee In relewell 2007 Bankr. LEXIS 811, at *15-17.

310.s. Census Bureasypranote 308.

%11 Neustadtersupranote 47, at 282.

%2 See In reGraham, No. 06-54764, 2007 Bankr. LEXIS 720, at?7 (Bankr. S.D. Ohio Mar. 6, 2007)
(holding husband and wife could separately takesbbald expense deduction).

#1311 U.S.C. § 707(b)(2)(A)() (20086).

3141d. § 707(b)(6)—(7).

35 The test, according to Professor Neustadter, &saaw heights of obscurity . . . ." Neustadiepranote
47, at 284.

318 Any dollar amount to be found in section 707(k§ubject to increase according to the rules of Batky
Code section 104(b). This provision provides fdoeatic adjustments every three years to reflec€bnsumer
Price Index for All Urban Consumers, publishedly t).S. Department of Lab@eell U.S.C. § 104(b)(1)(A)
(2006).

¥7see infraPart I11.C.
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Suppose the debtor's net income is $110 per mdtatv the multiplicand is
$6,600 per month. This is less than $10,000 buertttan $6,000. Our debtor must
now show that unsecured claims against her exc2@6®0. In other words, the more
bad debts such a debtor has, the more "good falikh"has—a counter-intuitive
result>'®

Congress may have counteracted the bad incentseztdn 707(b)(2)(A)(i)(1) by
prohibiting lawyers from advising more debt as § whbeating the means test. New
section 526(a)(4) prohibits "advis[ing] an assigiedson or prospective assisted person
to incur more debt in contemplation of such peffiony a case under this title . . 32
This conclusion follows only if lawyers are "delglief agencies” as that term is
defined in section 101(12A5° At least one court has ruled that lawyersrar@vithin
the definition®*** Another court concludes they amegthe definition, but the provision is
an unconstitutional abridgement of free speéthither way, lawyers would be free to
advise a debtor to rack up more debt in order toggthne system. If neither premise is
true, lawyers are obliged to withhold such goodie&¥rom their clients.

Finally, suppose net income is $167.77 a monthceSihe multiplicand exceeds
$10,000, such a debtor is disqualified from a claptproceeding.

What is the significance of the numb@®? Presumably, this is related to the
duration of a chapter 13 plan for households altleeenediari*® The mandatory five-
year term**is a BAPCPA innovation, and the chapter 7 testésised on chapter 13
being the principal alternative if chapter 7 is oapible. Yet only above-median
debtors are required to maintain a Stalinist fiearyplan. Below-median debtors can
write three-year plans. The numitrbears no relation to below-median debtors.

The sixty-month test, however, turns omanthlytest, which in turn depends on a
twelve-month average. One might suspect that thaew60 could have largely been
dispensed with, but this is not so. Means testiads ldown to this: if net current
monthly income exceeds $167.77, the debtor's chaptease will always be

%18 \Wedoff, supranote 26, at 242 (noting debtor under chapter 7ifzentive to find ways to maximize
allowable deductions in order to minimize curremnthly income).

#1911 U.S.C. § 526(a)(4) (2006).

320 5ee0lsen v. Gonzales, 350 B.R. 906, 911 (D. Ore. 2006iding attorneys are debt relief agencisek
alsoJean BraucheA Fresh Start for Personal Bankruptcy Reform: Tleed\for Simplification and a Single
Portal, 55 Am. U. L. REV. 1295, 1309 (2006) (highlighting uncertainty abaditether the term "debt relief
agency" includes lawyers); Neustadgempranote 47, at 312—14 (noting consumer bankruptoyragiys are now
debt relief agencies); Vance & Coopaupranote 24, at 289 (listing duties of attorney whitsfander category
of "debt relief agency").

3211n re Attorneys-at-Law, 332 B.R. 66, 69 (Bankr. S.D. @@05) (concluding Congress did not intend to
include attorneys under definition of "debt rekefency").

32 7elotes v. Martini, 352 B.R. 17, 23, 25 (D. CoRf06); Hersh v. United States, 347 B.R. 19, 2J\2B.
Tex. 2006) (employing plain meaning rule to coneltithat "debt relief agency” includes attorneys Haolding
such provision facially unconstitutional as appliedttorneys).

2311 U.S.C. § 1325(b)(4)(A)(ii) (2006) (limiting aligable commitment period to no less than 5 yeansk
McPherson, 350 B.R. 38, 45-46 (Bankr. W.D. Va. 2QUkhe objective of the Means Test in Section B)7(.
is to roughly estimate whether a debtor has sefficdisposable income to fund a chapter 13 plat,ih to
estimate the amount of residual income that theéoddtas each month . . . .").

%2410 100% payout plans, the term may be less tvaryBars. 11 U.S.C. § 1325(b)(4)(B) (2006) (conditig
payout in less than five years if "plan providesgayment in full of all allowed unsecured claims").
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dismissed? If it is under $100, the case will not be dismissm the mechanical
means test alone (though it still could be disnusf® other indicia of bad faith,
including, perhaps, surplus net incon®@Only if monthly income is between $100
and $167.77 does the multiplicand of 60 really beeoelevant. For such net monthly
incomes, the debtor will have to satisfy the follogvinequality:

CMI < u/240

wherel00<CMI<166.67is net current monthly income ands the total amount of
unsecured claims against the debtor. The denomié@is the product of x 60 The
4 represents the 25% requirement of section 707@)@)(1);3**’ that is, by
multiplying both the numerator and denominator 4yy.25u becomesu, and 60
become£40. The60in the denominator product comes from the sixtjtiplicand of
section 707(b)(2)(A)(i), and €D cannot entirely be eliminated from the calculatibn
is relevant whenevet00<CMI<166.67°%

A related observation based on the above inequalibat $167.77 for net current
monthly income is the only relevant test where gaosed claims against the debtor
exceed $40,264.80. One hundred dollars is the @igvant test where unsecured
debts are less than $24,000.24. The multiplicand®fis relevant only where
unsecured debt falls between these two numbers.

2. Expenses

The means test concernstincome, so expenses are all-important. Whereas
"current monthly income" is based on a historicghétd average, expenses are not
necessarily based on history.

a. IRS Standards

According to section 707(b)(2)(A)(ii), monthly exmses are "the debtor's
applicable monthly expense amounts specified uh@dational Standards and Local
Standards, and the debtor's actual monthly expdnseke categories specified as
Other Necessary Expenses issued by the InternaifRe\Service for the area in which
the debtor resides . . ¥2* These National and Local Standards can be fouridein

325 |n the landmark pre-BAPCPA caselofre Attanasiq 218 B.R. 180, 239—-41 (Bankr. N.D. Ala. 1998),
Judge Benjamin Cohen found no abuse where sometiaggnbling current monthly income of $1,460 was
available to pay creditors.

$635ee11 U.S.C. § 707(b)(3) (2008).

%27sedd. § 707(0)(2)(A)(i)(1) ("Twenty-five percent of thiebtor's non-priority unsecured claims in the case,
or $6,000, whichever is greater . . . .").

328 Eor example, ifn re Praleikus 248 B.R. 140, 145 (Bankr. W.D. Mo. 2000), thetdeb current monthly
income was $154. Her debt was about $13,8D4t 144. Thereforey/240 =132.89<154so the debtor would
be an abuser under BAPCPA (as she was prior to BEX)C

$95ee11 U.S.C. § 707(b)(2)(A)i)(1) (2008).
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Internal Revenue Service Financial Analysis Handtbadhich itself is part of the
Internal Revenue Service's Internal Revenue MafiMenual”) **° Their purpose is to
aid IRS tax collectors in assessing how much taxkmextracted from delinquent
taxpayers>!

i. National Standards

National standards cover food, clothing, housetsoidplies, personal care and
miscellaneous. Totals are given by household, pnably, though this is not entirely
clear. The allowable amounts also vary accordingréss income of the debtor. On
Form B22A, this is an easy amount to fill’ffi For instance, a two-person household
with a gross income of $5,834 or more is entitleddeduct $1,306. The same
household with a gross income of $578 is entitedléduct $578. The poor are
expected to sacrifice more than the rich, in teofr@roducing disposable income for
the benefit of creditor§?

We have seen, however, that a debtor's true inaome not equate with the
debtor's BAPCPA income, as the definition of "catrenonthly income" excludes
certain sources such as social security or paymergsttlement of war criméd?
Where a debtor has high real income and low BAP@RAMe, may the debtor assert
the low income and take the food-clothing allowatheg accords with the highezal
income? Courts so far have answered no. If theodelsserts low BAPCPA income,
the debtor is stuck with the lower food-clothindoalance associated with this
artificially low amount®®

If the debtor shows that it is necessary, she eae hn additional 5% of the food
and clothing categories as specified by the NatiStendards of the Internal Revenue

3305eeH.R.RepP. No. 109-31, at 13—14 (2005) (“[T]he debtor's montatpenses . . . must be the applicable
monthly amounts set forth in the Internal ReveneiiSe Financial Analysis Handbook as Necessarngegses
under the National and Local Standards categories'). This handbook can be retrieved on the WRBsite.
See generalliRS,INTERNAL REVENUEMANUAL , PART V—FINANCIAL ANALYSIS HANDBOOK § 5.15.1.1-.36,
available athttp://www.irs.gov/irm/part5/ch15s01.html (lastitéxl Feb. 7, 2006) [hereinafter IRM]. It can also
be retrieved from LEXIS under the source "IntefRalenue Manual (IRM).Id., available athttp://lexis.com
(follow "Legal" hyperlink; search "Internal RevenManual" under "Find a Source" hyperlink; sear¢hdiicial
analysis handbook").

%31 seelRM § 5.15.1.35available athttp://www.irs.gov/irm/part5/ch15s01.html (follolink "Making the
Collection Decision"). Prior to BAPCPA, the IRS dalines were informally used to determine expeirses
connection with chapter 13's requirement that iajpasable income must be dedicated to the @ee.In re
Beckel, 268 B.R. 179, 184 (Bankr. N.D. lowa 20®1)t sedn re DeGross, 272 B.R. 309, 314 (Bankr. M.D. Fla.
2001) (declining to use IRS standards for sect@n(@) dismissal).

332 5eeFormB22A, supranote32, Line 19. At least one court has ruled that FB2AC, which contains an
identical line to Form B22A line 19, is "entitleal tonsiderable deference." Baxter v. JohnsongJohnson),
346 B.R. 256, 266 (Bankr. S.D. Ga. 2006).

33 populists protest this phenomenon. Professor &aké, "Do wealthier people have to eat more?" @harl
Jordan TabbThe Death of Consumer Bankruptcy in the UnitedeS®18 BaNKR. DEV. J. 1, 29 (2001). Of
course they do not. They simply require a bettadgrof claret.

B4 gee supraext accompanying notes Part IIl.A.6.c.

3% 5edn re Casey, 356 B.R. 519, 524 (Bankr. E.D. Wash. 20W&btors may not ‘mix and match' forms.").
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Service®* The 5% number is directly retrievable as proviiedhe IRS National

Standards. For a family of two, food and clothing designated to cost $1,000 out of
the total $1,306 allocable if the household's ginseme exceeds $5,834, and 5%
yields an additional $50 deduction. This claim @cessity, however, must be
documented, as Form B22A warisMeanwhile, the fact that an extra amount is
allowed for documented clothing expense suggesiisektra deductions for other
expenses, such as gasoline, are not perniitted.

National standards do not refer to households dardlies but rather to "one
person" or "two persons® There is an extra allowance for persons morefinam It
appears that some debtors will fall through theksalnin re Barrazg®*° the debtor
paid the mortgage for his divorced spouse and ttteidren; he lived with a friend
with three children, towards which he contributd@@® per month. The debtor received
no credit for this $400, yet, if the two househdidsl been considered consolidated,
the debtor could have had an additional $816 a mamt National Standard
deductions™

The stipulation of the National Standards is theegning criterion even if the
actual expenses of the debtor are diffefé&iit doesn't matter if the debtor feels those
amounts are unreasonably low, or if the trustels th®@se amounts are unreasonably
high—those are the amounts the debtor is allowe@dtwct from her current monthly
income to determine her 'disposable monthly inc8f&Of course, dismissal under
the totality of the circumstances is still perndttgiving the United States trustee a
second chance to criticize the debtor for takiregftil B22A deduction.

ii. Dependents

Household expenses will vary according to the nurobpeople in the household.
Accordingly, it is relevant that section 707 (b)@)Xii)(l) refers to the expenses "for
the debtor, the dependents of the debtor, andoihese of the debtor in a joint case, if
the spouse is not otherwise a depend&ftiti In re Napier®* debtors sought to

3% 35ee11 U.S.C. § 707(b)(2)(A)(ii)(I) (2006).

%37 SeeFormB22A, supranote32, Line 39.

3% 3ee In reTranmer, 355 B.R. 234, 241 (Bankr. D. Mont. 20@&nying extra deduction for long commute
to work). Some jurisdictions will permit an extraggallowance for a long commug&een re Oliver, 350 B.R.
294, 302 (Bankr. W.D. Tex. 2006) ("The Court firttlat the Debtor's actual gasoline expense is assaoe
expense. The National local expenses are only Goéde. . . .").

%39 See IRS, NATIONAL STANDARDS FOR ALLOWABLE LIVING EXPENSES (Feb. 1, 2006),
http://lwww.irs.gov/bus iness/small/article//0,,id34627,00.html [hereinafter IRSIATIONALSTANDARD$.

340346 B.R. 724, 727-28, 733-34 (Bankr. N.D. Tex.6)00

%1 This is based on $204 per extra "person” on thmNal Standards entry for additional persons, ifioeir
for the number of persons in the friend's househoBee IRS, NATIONAL STANDARDS
http://www.irs.gov/businesses/sm all/article//G;184627,00.html (allowing $204 per person above-faison
total allowance of $1,203 for gross monthly salaeyween $4,167 and $5,833).

%4235ee In rdDemonica, 345 B.R. 895, 902 (Bankr. N.D. Ill. 2pcknowledging debtor not obligated on the
mortgage agreement but could still claim the dadaoyt

*31n re Fuller, 346 B.R. 472, 484 (Bankr. S.D. Ill. 20@&}dressing chapter 13 case and subsequent plan).

#4411 U.S.C. § 707 (b)(2)(A)(ii)(I) (20086).
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expand their deductible expenses in a chapterge3 bat Judge John Waites ruled that
the household, for purposes of choosing the NaltiStendards, was defined by the
number ofdependents the household, not the numbempeirsonsn the household.
The debtors could therefore not claim more expediseso the presence of boarders in
the housé? "To the extent that Official Form B22C indicatdmt Debtors may
include the boarders in the means test calculationyst yield to the plain language of
§ 707(b)(2), which only allows Debtors to includspeéndents®’

The provision for the National Standards is onmahy which invoke the concept
of "dependents®® As with "family" and "household," "dependent" is andefined
term. But section 707(b)(2)(A)(ii)(I) contains auel The spouse of a debtor is
includable in the household for the purposes ofaexing the National Standard
deduction if the case is a joint case and "the spdsinot otherwise a dependefit."
This particular wrinkle suggests that Congressihadind the Internal Revenue Code
definition of dependenit’ At least where a married couple files a joint refithe
spouse cannot be a dependent for tax deductioropesi*

The Internal Revenue Code defines two types of mdgs: qualifying children
and qualifying relativé>? Qualifying child means an individual who (i) beas
relationship to the taxpayer, (ii) has the samealatior more than half the year, (iii) is
less than 19, 24 (if a studeft},or any age (if disabledj? and (iv) has not provided
more than half his own suppdrt."Bears a relationship" means being the child, sub-
child, sibling, step-sibling, descendent of a siglor step-sibling>° A hierarchy exists
as to who may claim the child, where multiple taygra compete for the deductidi.

A qualifying relative is one who (i) bears a rabaiship with the taxpayér® (ii)
has less gross income than the exemption aniouii) receives from the taxpayer
over half of the individual's suppdff and (iv) is not a qualifying chiléf* "Bears a

%45 No. 06-02464-JW, 2006 Bankr. LEXIS 2248, at *31iBa D.S.C. Sept. 18, 2006).

3481d. at *4 ("While the debtor's acts are admirablétdes should not be allowed to voluntarily put teeds
of3t4k;ese non-dependents above their obligatioria their unsecured creditors . . . .").

Id.

385eell U.S.C. §§ 101(10A)(B), 523(a)(2)(C)(ii)(I1), 5@X(3)(B), 1114(a), 1325(b)(2)(A)(i), 1329(a)(4)
(2006).

%491d. § 707(b)(2)(A)(ii)(1); See alsad. § 522(a) ("In this section—(1) 'dependent’ inclusiesuse, whether or
not actually dependent . . . .").

0 5eel.R.C. § 152(a) (West Supp. 2006) (qualifying "degent” for purposes of deductions for personal
exemptions).

*11d. § 152(b)(2) ("An individual shall not be treatesiadependent of a taxpayer . . . if such indivitlaa
made a joint return with the individual's spousefor the taxable year . . . .").

*21d. § 152(a).

%31d. § 152(c)(3)(A)(ii).

%41d. § 152(c)(3)(B).

%51d. § 152(c)(1).

*%1d. § 152(c)(2).

%71d. § 152(c)(4).

%814, § 152(d)(1)(A).

%9 1d. § 152(d)(1)(B) (referring to method of calculationl.R.C. § 151(d)). The exemption amount is
currently $3,300ld. § 151(d).

%01d. § 152(d)(2)(C).
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relationship” means a child, sub-child, siblingpssibling, ancestor, step-parent, niece
or nephew, close in-law, or any individual livingthe household with the taxpayet.
Particularly this last point contradicts Judge Waiholding irin re Napier*®® if the
excluded boarders had virtually no gross incomeardupported by the debtor.

Pre-BAPCPA case law has addressed the conceptpaindent. Offspring at
college®®* adult children and the grandchildr&i,mothers’® fathers in nursing
homes®®’ and stepchildrefi® have qualified as dependents, whose expenses enay b
deducted. Stepchildref’ grandchildreri’® mother’’! fiancé and childreff?girlfriend
and her dependent€illegitimate children living with the debtdf? and step-children
have been disallowed. ldnited States Trustee v. Mel@gn re Mele),*”® the court
emphasized that if the debtor was regally obligatedto support the dependent-
apparent, then the debtor could not deduct anyresqsefor their upkeep—a harsh
conclusion that would certainly exclude aged gramepts and maiden aunts, for
example.

iii. Local Standards

Local standards cover housing and transportatitieyTare not actually in the
Manual but are available on the IRS and the UrSitaies Trustee's websifé8To my

11d. § 152(d)(1)(D).

%214, § 152(d)(2).

%53 No. 06-02464-JW, 2006 Bankr. LEXIS 2248, at *41iBa D.S.C. Sept. 18, 2006).

%41n re Smith, 269 B.R. 686, 689—90 (Bankr. W.D. Mo. 2001)

%% n re Tefertiller, 104 B.R. 513, 515 n.1 (Bankr. N.D..@889) (citingln re Wegner, 91 B.R. 854, 859
(Bankr. D. Minn. 1998)).

%% re Bauer, 309 B.R. 47, 51 (Bankr. D. Idaho 2004)djiiry in chapter 13 casdl re Tracy, 66 B.R. 63,
67 (Bankr. D. Md. 1986).

%71n re Vansickel, 309 B.R. 189, 199 (Bankr. E.D. Va. 2004

38 5ee, e.gin re Dempton, 182 B.R. 38, 41 (Bankr. W.D. Mo. 1995).

%9 Shulz v. Ganol re Gano), No. 99-14363, 00-5036, 2001 Bankr. LEXIS 2t *10-13 (Bankr. D. Kan.
Jan. 17, 2001xee alsdn re Beharry, 264 B.R. 398, 404 (Bankr. W.D. Pa. 2001)e Davidoff, 185 B.R. 631,
635-36 (Bankr. S.D. Fla. 1995) (dismissing expercdasned where debtor's wife received child support
payments).

1n re Richmond, 144 B.R. 539, 542 (Bankr. W.D. Okla. 299

:ziln re Cox, 249 B.R. 29, 32 (Bankr. N.D. Fla. 2000).

Id.

$83U.S. Tr. v. MelerIf re Meler), 295 B.R. 625, 631 (D. Ariz. 2008);re Mastromarino, 197 B.R. 171, 178
(Bankr. D. Me. 1996) ("This is not a moral judgméntt a legal one. Mastromarino lemobligation to support
them. But has legally obligated to his creditors. To grant swofuntary expenditures priority over existing
legal obligations would be to permit Mastromarinalaterally to subordinate his creditors to hissueral
lifestyle choices.").

374In re Meler 295 B.R. at 630-31.

%14, at 630-31.

36 Sedl.S.TR. PROGRAM, MEANS TESTING: CENSUSBUREAU, IRSDATA AND ADMINISTRATIVE EXPENSES
(2006), http://www.usdoj.gov/ust/eo/bapcpa/2006 I@@hnstesting.htm [hereinafter UT&. PROGRAM, MEANS
TESTING (supplying Local Standards for "Local Housing abtilities Expense Standards" and "Local
Transportation Expense Standardsyge also IRS, COLLECTION FINANCIAL STANDARDS (2006),
http://ww.irs.g ov/individuals/article/0,,id=9654®.html (explaining "Collection Financial Standaedte used
to help determine a taxpayer's ability to pay andelent tax liability").
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knowledge, this is the first time the United Statesle defers to the fluctuating content
of internet website¥’

(a) Housing

Form B22A first bids the debtor to record non-magg expense&s® This is easily
retrieved from the United States Trustee websitee Tocal Standards have two
entries, one for "non-mortgage." These are listeddunty. In Manhattan (New York
County), for example, the amount listed is $632nFB22A refers to these expenses
as "utilities.®"

Form B22A then requires an entry for mortgage/expenses®® This too is
broken out in the Local Standards. Yet section BY{2J(A)(ii)(I) also states that,
"[n]otwithstanding any other provision of this ctmy the monthly expenses of the
debtor shall not include any payment for deBt5This overrides the Local Standards
with regard to mortgages and car loans. Separdtelyever, the debtor is permitted
average monthly payments to all secured creditmder section 707(b)(2)(A)(iii)(1).
Accordingly, Form B22A requires that mortgage pagtaebe subtracted from the
Local Standard amouff? Numbers below zero are abolished for this purp®be.
actual deduction permitted is the difference (if))abetween the Local Standard
amount and the actual mortgage payments.

It has been suggested that the reference to thal IStandards, together with a
deduction for mortgage payments under section J@)(\)(iii)(1), constitutes a bias
against renters in favor of home own&fdndeed, worse than that, if a debtor has low
mortgage payments and no rent expenses, Form B2aits a deduction based in the
absence of actual expenditiféSome courts, however, take the view that if tlaeee
absolutelyno expenses, then the housing deduction is not "egdgk" to the debtor
and cannot be claimed. According to section 702§N)(ii)(1), the debtor is entitled

377Judge Bruce Markell cautions that it is the IR®si®, not the United States Trustee website cihants.
In re Slusher, No. BK-S-06-10435-BAM, 2007 Bankr. LEXIZ7, at *3 (Bankr. D. Nev. Jan. 17, 200IMis is
so in spite of a disclaimer on the IRS website tHa8 Allowable Expenses are intended for use lowtating
repayment of delinquent taxes. Expense informdtoruse in bankruptcy calculations can be foundtan
website for the U.S. Trustee Progra®edRS,ALLOWABLE LIVING EXPENSES FORTRANSPORTATION(2006),
http://lww w.irs.gov/businesses/small/article/0,184623,00.html (alteration in original) (citing U.3R.
PROGRAM, MEANSTESTING supranote376).

:: Form B22A supranote 32, Line 20A.

Id.

%914, Line 20B.

%111 U.S.C. § 707(b)(2)(A)(ii)(I) (20086).

382 Form B22A,supranote 32, Line 20B(b)see alsdn re Hardacre, 338 B.R. 718, 726 (Bankr. N.D. Tex.
2006) (upholding this interpretation).

383 Neustadtersupranote 47, at 287-94 (“This Act introduces sub sitea distinction between mortgage
payments and rent into judicial decisions abouseland in so doing effectively prefers debtors wiwo homes
to debtors who lease housing.")lirre StarkeyNo. BK06-81473-TJM, 2007 Bankr. LEXIS 155, at(Bankr.

D. Neb. Jan. 25, 2007), a debtor's rent far exabteel ocal Standard for housing. The debtor wageanitted
to deduct the surplus, even though this would meeen allowed if it had been mortgage dédhtat *5-7.

%43See Ire Farrar-Johnson, 353 B.R. 224, 226—27 (Bankr. NLL2006) (permitting deduction under Form

B22C to debtors living free in military housing).
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to "applicablemonthly expense amounts specified under théocal Standards . . .
¥ This interpretation will be discussed in conneattidth transportation expense, as
debtors more commonly own cars outright, compasgtbusing’>®

An enhancement is permitted to housing and uslgepense, but only with regard
to "actual expenses for home energy costs *®’ The debtor must also show that the
additional amount is "reasonable and necessarys'givies an opening for the court to
rule that debtors must adjust their thermostatbeairalf of their creditors.

If energy costs are to be enhanced, the debtorknost what percentage of non-
mortgage expenses are allocable to energy and panato other expenses. Form
B22A gives no help on this allocation questithludge Wedoff, however, draws from
the Bureau of Labor Statistics (which the IRS Ltsedevi%(g its National and Local

Standards) to suggest that 24% is an appropriigasbn:
(b) Transportation

The Local Standards permit a debtor to own two.E4rEhis is so even if the
debtor is a single person with no family. So, fimgtes, it is possible to maintain a
regulagrglcar and perhaps a motorcycle (assumingahabtorcycle qualifies as a
"car").

There are two types of transportation expenses fif¢tds "Operating Costs &
Public Transportation Costd® The Local Standards organize this category byregi
Within a region, high-expense urban areas areeihgut for favored treatment. For
the Northeast Census Region, New York is designttedclude counties in New
Jersey, Connecticut and even Pennsylvania, asasalesignated counties in New
York. Not all New York counties are listed, howevEpr example, in Manhattan,
allowed transportation expenses are as follows:

88511 U.S.C. § 707(b)(2)(A)(ii)(I) (2006) (emphastidad).

*%n In re Zak No. 06-41241, 2007 Bankr. LEXIS 88, at *8—17 (Bam.D. Ohio Jan. 12, 2007), Judge Kay
Woods allowed the full mortgage deduction even giothe mortgage lender had obtained a pre-bankruptc
judgment of foreclosure. The United States trustepied that the mortgage agreement "merged” with th
contract, so there was no longer any secured debdd owing under a contrdct. In defense of this ruling, it
can be pointed out that if the mortgage lender wem@ccept tender of an installment, the contramtld be
reinstated and the lender would be estopped froecliosing. Given this possibility, the judgmentatclosure
does not mean the mortgage agreement is comphidaly. It may also be noted that some courts belleve
anti-ride-through legislation directed at cars irepthat ride-through exists as to real es@¢eChadwick M.
Werner Still Applicable: An Examination of BAPCPA's Perpiey Response to the Ride-Through Debéd.
BANKR. L. & PRAC. 49,68 (2007).

%711 U.S.C. § 707(b)(2)(i)(V) (2006). Im re Simmons357 B.R. 480, 48687 (Bankr. N.D. Ohio 2006),
Judge Marilyn Shea-Stonum allowed extra utilityenge even though the debtor intended to surreinelbouse
to mortgagees.

388 SeeForm B22A,supranote 32, Line 37.

%89 Wedoff, supranote 26, at 270-71.

390 Form B22A supranote 32, Line 22.

%1 3ee In reCasey, 356 B.R. 519, 526 (Bankr. E.D. Wash. 200dlding motorcycle is a "car”).

%92 Form B22A supranote 32, Line 22.
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No Car One Car Two Cars
$313 $402 $48%

A resident of, say, Chautauqua County (a ruraltlonamust use the generic regional
figure and so does less well:

No Car One Car Two Cars
$238 $311 $393

This Local Standard arguably benefits persons Vikeome, walk to work and own no
car. In my case, a deduction of $313 per monthtanbally exceeds the amount |
spend on subway trips and taxis.

Separately, the Local Standards permit a dedudtorownership and lease
expenses. Here there is no regional variationdébtors are allocated $471 for the
first car and $332 for the second &4rAs with home mortgages, the Local Standard
for cars is overridden by the admonition in sectid@7(b)(2)(A)(ii)(l) that,
"[nJotwithstanding any other provision of this cta) the monthly expenses of the
debtor shall not include any payment for deB¥3Accordingly, a deduction must be
made for scheduled payments on car Io&hégain, the negative numbers are
abolished for this purpose. As with home mortgatfesdebtor will be able to reclaim
the full monthly payment on cars under section @J#{), covering payments on
secured debts. The net result is that car rentersliafavored. If their actual rental
payments exceed the Local Standard, they are motigbed the deduction. But car
owners with secured car loans are permitted theatexh.

So debtors are entitled to fixed deductions fordans, but they must deduct actual
payments on secured debt with regard to the caag.dlebtor allocate the cheap car
payments to the $471 and the high car payment838,&hereby maximizing total
deductions net of secured creditor payments?Inine Casey®’ Judge Patricia
Williams ruled that the more expensive car musallecated to the $471 figure; the
cheaper car must be allocated to the $332 figiigut inIn re Carlton®*® Judge Mary
Gorman found no such restriction on debtor disorein the statute and permitted an
allocation favorable to the debtor.

Perhaps the most important issue for transportatiquense is whether a debtor

%93 |n a joint case, the two debtors with two carsncaoth claim this higher amount but rather malsetthe
lesser combined two-car deductidmre Lara, 347 B.R. 198, 202—03 (Bankr. N.D. Tex. 2006)

%% Form B22A supranote 32, Lines 23—24 (listing first and second .car)

89511 U.S.C. § 707(b)(2)(A)(ii)(I) (20086).

3% One court states that a debtor is entitled tohilyber of the Local Standard or treetual ownership
expense, and that "[a]ll of the courts agree".In.re Hartwick, 352 B.R. 867, 868 (Bankr. D. Minn. 2006his
mis-describes the statutll debt payments must be eliminated from the Nati@tahdards. Then actual debt
service must be added back in. In factual debt service governs, when the debtor owes asédoan.

397356 B.R. 519, 526 (Bankr. E.D. Wash. 2007).

3% For this purpose, motorcycles were deemed to telda

3% No. 06-71322, 2007 Bankr. LEXIS 545, at *20-221{Ba C.D. Ill. Feb. 28, 2007) (determining debtor's
allowable deductions in chapter 13).
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who owes no secured car debt may nevertheless thavdeduction allowed for
ownership expens®’ Two commentators predict that this one issue aldhéave a
huge impact on debtors' ability to survive a metass challengé®”™ The Manual
describes the Local Standards as a cap astual expenses. But section
707(b)(2)(A) (i) (1) states that "monthly expensdwals be the debtor's applicable
monthly expense amounts specified under the Ndt#taadards and Local Standards

. "% No reference to actual expenses is permitted égtdtute, and so both these
notions seem unrelated actual expenditure$® "Thus, even hypothetical taxpayers
living in a Garden of Eden, with cost-free satiifa of all their basic needs, would
still be allowed a deduction from income in theatchmount set out in the [IRS
Manual].”® The form supplied by the United States Trusteéfiseoagrees and
provides a deduction regardless of actual expefid8sveral courts concur that, even
if the debtor owes no car payments, she may silehthe full deduction for car
ownership'®

Other courts disagree. They point out that segtidf(b)(2)(A)(ii)(1) states that the

debtor's monthly expenses shall be "the detdppdicablemonthly expense amounts
specified under the . . . Local Standards .**’ Since the debtor owes nothing on cars
absolutely owned, the Local Standards are not fegplke.“’® Such a holding
transgresses Form B22A, which seems to permituthé.écal Standard deduction

40%\Wedoff,supranote 26, at 255-56. Judge Wedoff does not explagre consumer debt comes from in such
an environment.

401 Culhane & WhiteCatching Can-Pay Debtoysupranote 25, at 676ee also In rikagle, No. 06-30208,
2007 Bankr. LEXIS 874, at *10-15 (Bankr. E.D. KyaM23, 2007)in re Singletary, 354 B.R. 455, 466—67
(Bankr. S.D. Tex. 2006) (exclusion of truck paynsamas outcome-determinative).

40211 U.S.C. § 707(b)(2)(A)(ii)(1) (2006)n re Singletary 354 B.R. at 466—67.

‘%3 5ee In reGrunert, 353 B.R. 591, 594 (Bankr. E.D. Wis. 20@#ating in chapter 13 case "Local Standard
deductions for vehicle ownership as fixed allowan@her than caps on actual expenses is suppnyrtdu
plain meaning of the statute . . . the legislatistory, and carefully reasoned case law").

404 \Wedoff, supranote 26, at 255.

405 SeeForm B22A,supranote 32, Line 22 ("You are entitled to an experlf@vance in this category
regardless of whether you pay the expenses of tipgra vehicle and regardless of whether you udsipu
transportation.").

“%5ee Inre Rag|e2007 Bankr. LEXIS 874, at *10—-11 re Enright, No. 06-10747, 2007 Bankr. LEXIS 812,
at *22-23 (Bankr. M.D.N.C. Mar. 6, 2007) re Zak, No. 06-41241, 2007 Bankr. LEXIS 88, at *2ha(i&r.
N.D. Ohio Jan. 12, 2007 re Wilson, No. 06-10834, 2006 Bankr. LEXIS 3368, 22{Bankr. D. Del. Dec.
11, 2006)jn re Haley, 354 B.R. 340, 343—-44 (Bankr. D.N.H. 2006)e Fowler, 349 B.R. 414, 419 (Bankr. D.
Del. 2006).

40711 U.S.C. § 707(b)(2)(A)ii)(I) (2006) (emphasiided).

4% accord In reSlusher, No. BK-S-06-10435-BAM, 2007 Bankr. LEXIS?, at *52-54 (Bankr. D. Nev. Jan.
17,2007)jn re Harris, 353 B.R. 304, 308-10 (Bankr. E.D. Okl2D&0In re Carlin, 348 B.R. 795, 798 (Bankr.
D. Ore. 2006)n re Oliver, 350 B.R. 294, 301 (Bankr. W.D. Tex. 200B)re Wiggs, No. 06B70203, 2006
Bankr. LEXIS 1547, at *9 (Bankr. N.D. lll. Aug. 2006);In re Barraza, 346 B.R. 724, 728-29 (Bankr. N.D.
Tex. 2006);cf. IRM § 5.15.1.7 ("If a taxpayer has no car paymemly the operating cost portion of the
transportation standard is used to figure the alde/transportation expenseB)t see In rdohnson, 346 B.R.
256, 266 (Bankr. S.D. Ga. 2006) (Local Standaraspréese a floor below which a debtor may not fdt)ln re
Demonica 345 B.R. 895, 904-05 (Bankr. N.D. lll. 2006), dadManuel Barbosa permitted the Local Standard
ownership expense where the non-debtor spouse thweaxdr debt, but the debtor used the car. Heagjszed
that the deduction cannot be claimed where theodelvned the car outrightd.
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when actual payments on the car are 2&ro.

In In re Slushef*° Judge Bruce Markell asked the question whethemms
intended to defer to the IRS's pre-discretion detdéor car expense, or whether
Congress intended to defer to IRS criteria in thetext of the discretion the IRS
typically uses. He viewed the latter as more likatyl so disallowed car ownership
expense where the debtor owned the car outrighthiBuis open to a counter-point. If
the debtor had owed a tiny amount per month ondris-say $50 per month—would
not that IRS expense be "applicable" to the delitawing for a deduction of $471?
But if that is so, why should a zero payment catteeHeduction, when a $50 payment
does not? Since it clearly intended a fixed dadnéh the $50 case, Congress showed
no concern for thactualexpense of the debtor, even if the expense is zero

Furthermore, the holding in cases IEkishelis open to strategic abuse. Suppose
the debtor grants a friend an unperfected secitityest on a car for $60, amortized at
one dollar per month. Now the IRS standard is 'iapple" and the debtor can deduct
the full $471, making chapter 7 a more likely optid@he fact that the unperfected
security interest can be avoided in the chapteasé @oes not seem to affect the
applicability of the IRS Local Standards.

One good policy reason to give the debtor the alose is that, where the debtor
owns the car free and clear it is probably old,wlto fall apart, and in need of
replacement. The means testing formula is, aftersapposed to be a test going
forward as to whether a chapter 13 plan would ygldstantial dividends for the
unsecured creditors. If, however, the debtor isljito need a new car in the next five
years, the entire Local Standard amount givestarbgitture of the future.

In compensation for these older vehicles, sometsowte that the IRM allows an
extra $200 operating expense when a car has mem&8#)000 miles on it and permits

the enhancemeft! Form B22A, however, does not alert debtors toah@vance'?

49 5edFormB22A, supranote32, Lines23(c),24(c) (requiring information on "[n]et ownershigee expense
for Vehicle"). Judge Mark Vaughn explains away $ketutory word "applicable" as follows:

Under section 707(b)(2)(A)(ii)(I) what makes an @sship expense "applicable" is
not whether the debtor is required to make a cameat or whether the deduction would
be allowed by the IRS. Rather, whether an expext&pplicable" depends on the number
of vehicles owned or leased by the debtor. Furthesgction 707(b)(2)(A)(ii)(1), the term
"applicable" modifies the phrase "monthly expenmseants specified under the National
Standards and Local Standards." With the excemidhe ownership expense, all other
Local Standards vary depending on where the de&sates. Thus, where a debtor resides
dictates which Local Standards are "applicablectiBe 707(b)(2)(A)(ii)(I) incorporates
the IRS's figures, but not the IRS's publicationd procedures.

In re Haley, 354 B.R. 340, 343-44 (Bankr. D.N.H. 2006)

4195007 Bankr. LEXIS 127, at *45.

“15edRM § 5.8.5.5.2see alsdn re Slusher2007 Bankr. LEXIS 127, at *5%q re Oliver, 350 B.R. at 301;
In re McGuire, 342 B.R. 608, 613-14 (Bankr. W.D. Mo. 8p0

412 5eeForm B22A,supranote 32, Line 22.
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iv. Other Necessary Expenses

In addition to the National and Local Standardsiclare set amounts the debtor
cannot vary, the debtor is also entitled to detfDther Necessary Expenses issued by
the Internal Revenue Service for the area in witiehdebtor resides . . *:* Judge
Wedoff has found three places in the Internal RageeManual that list Other
Necessary Expensé&$.According to the first list, there are (1) accangtand legal
fees, (2) charitable contributioffS,(3) child care, (4) court-ordered payments (sich a
alimony and child support), (5) dependent careh&jlth care, (7) involuntary wage
deductions (such as for union dues or unifortfgg) life insurance, (9) secured debts,
(10) unsecured debts, (11) current taXé$12) optional telephones and telephone
services (such as cell phones and padé&t€)3) student loans, (14) internet service,
and (15) repayment of loans made for payment afriddaxed!® Another portion of
the Manual adds (16) education, (17) disabilityunance, and (18) professional
association due®® A third list gives further definition of some dfi¢ categories
already set forth*

Form B22A includes several lines for "Other Neces&xpenses:* but gives
scanty hints with regard to the rich array of categs. With regard to Other Necessary
Expenses, the debtor must confirm under oath #iatvaiting, caller identification
and internet services are "necessary for the health welfare of you and your
dependents?® Of course, it can be argued that a loss of "calting" isper sea loss

4311 U.S.C. § 707(b)(2)(A)(ii)(I) (2006).

“4\Wedoff, supranote 26, at 261-62.

“5see idCourts have rejected the idea thaluntarytithing is a Necessary ExpenSedn re Tranmer, 355
B.R. 234, 252-53 (Bankr. D. Mont. 2008&);re Diagostino, 347 B.R. 116, 119 (Bankr. N.D.N.Y. 8D0The
IRS Manual requires a charitable contribution t@almendition of employment: "Example: a ministeeiguired
to tithe according to his employment contract.” IBN3.15.1.10.

418 See infraext accompanying notes 428-31.

4" This would include income tax withholding. Overtiholding, however, is not alloweSedn re Lawson,
No. 06-22766, 2007 Bankr. LEXIS 174, at *11-15 (Ba®. Utah Jan. 25, 2007); re Johnson, 346 B.R. 256,
269 (Bankr. S.D. Ga. 2006ee alsdn re Risher, 344 B.R. 833, 837 (Bankr. W.D. Ky. 20@6jlifficulty arises
when a debtor files for bankruptcy in February @andver-withholding; how can the debtor know whatym
happen for the balance of the year that might emeehe debtor's taxesaire Balcerowski353 B.R. 581, 582
(Bankr. E.D. Wis. 2006) (discussing tax refundshapter 13), Judge Pamela Pepper ruled that therdahy
not over-withhold and must simply use the besthestie available at the time the form is filled out.

“8Djal-up internet is not allowed, where the delalsp claims an expense for high speed internesadoge
Lara, 347 B.R. 198, 203-04 (Bankr. N.D. Tex. 200®us, expense is limited to "the debtor, the ddpats of
the debtor, and the spouse of the debtor in agaise.” 11 U.S.C. § 707(b)(2)(A)(ii)(l) (2006). Théore, cell
phones for a non-dependent adult child (even ihiteally ill) are not permittedSee In reHaley, 354 B.R. 340,
344-45 (Bankr. D.N.H. 2006). Meanwhile, there @uredancy between this item and the Local Standards
housing and utilities (which includes telephonéshilinin re Carlton No. 06-71322, 2007 Bankr. LEXIS 545,
at*22-23 (Bankr. C.D. lll. Feb. 28, 2007), JudgarMGorman allowed the debtor the full telecommatians
deduction nevertheless.

“9|RM § 5.15.1.10 (3).

420\wedoff, supranote 26, at 260—61 (interpreting section 5.19.15408 the IRM).

4?1 SeelRM Exhibit 5.19.1-12.

422 Form B22A,supranote 32, Lines 24-31.

2 |d. Line 31;see alsdn re Napier, No. 06-02464-JW, 2006 Bankr. LEXIS 224845 (Bankr. D.S.C.
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of "welfare," so perhaps a debtor can hazard amaatsuch a proposition.

These Other Necessary Expenses exclude expensegiBing and transportation,
which are fully provided for elsewhet¥.Yet they also include optional telephone
services even though housing expenses include motgage expenses, which is
conceived of as the cost of "utilitie¥> At least one court has permitted cell phone
expense as an "Other Necessary Expemsatditionto the non-mortgage utility
expense as part of housiff.

To the extent Other Necessary Expenses cover fragud of debts, it must be
remembered that section 707(b)(2)(A)(ii)(I) prowsdéNotwithstanding any other
provision of this clause, the monthly expenseshef debtor shall not include any
payments for debt$? For this reason, one court has ruled that, eveurth payments
of ERISA loans through wage withholding are "mandat’ ERISA loans are not
debts; they can never be an "Other Necessary Egp&isut this overlooks another
portion of BAPCPA. New section 362(b)(19) holdstttiee automatic stay does not
prevent wage withholding in favor of the ERISA plaiet new section 362(b)(19) also
goes on to say, "nothing in this paragraph maydmstrued to provide that any loan
made under [ERISA] . . . constitutes a claim orebtdunder this title**° So
presumably an ERISA loan repaymenén be an expense under section
707(b)(2)(A) (i) (1), provided it is anandatorywage deduction.

In In re Barraza®° Judge Russell Nelms held that the ERISA loan nepeys
from wages areot mandatory.

Both plans provide that the loans must be repam payroll
deductions. . . . However, the requirement to rehayl01(k) loans is
not a job requirement in the sense that union dugfrms, and work
shoes are. The consequence of a debtor's faillweniply with the
requirement to pay union dues, wear a particul#@iotm, or wear
certain shoes is, in all likelihood, loss of emptmnt. By contrast, the
consequences of the debtor defaulting on his 40aéks is that the
loans are treated as taxable distributions. Coresgtyy the plan loan
repayments do not qualify as "involuntary deducfoaonder the
Internal Revenue Manu&l*

Judge Nelm's conclusion can certainly be challengething in the Manual makes the

Sept. 18, 2006) (reducing debtor to $175 per méotin $330 and stating $90 internet justified byunatof
debtor's employment).

“24See In reDemonica, 345 B.R. 895, 903 (Bankr. N.D. IIl. 206 re Lara, 347 B.R. 198, 204 (Bankr. N.D.
Tex. 2006).

425 See supraext accompanying notes 378-79.

426 5ee In reStimac, No. 06-25377-svk, 2007 Bankr. LEXIS 9976a(Bankr. E.D. Wis. Mar. 29, 2007).

42711 U.S.C. § 707(b)(2)(A)(ii)(I) (20086).

“%1n re Thompson, 350 B.R. 770, 776-77 (Bankr. N.D. Ohi6&)0

42911 U.S.C. § 362(b)(19) (2006).

430346 B.R. 724, 730 (Bankr. N.D. Tex. 2006).
431
Id.
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manditoriness of the withholding be thime qua norof continued employment. If
ERISA withholding constitutes assignment of wagethen indeed it is mandatory, in
the sense that the ERISA plan has a fiduciary datyenforce the assignment
mechanism. For this reason, Judge Nelms's conalgsiould be rejected as based on
an unnecessary predicate of job retention.

v. Health and Disability Insurance

The lack of social health care programs was cdyténthe air in 2005, and so
Congress has permitted deductions for "reasonabbessary health insurance,
disability insurance, and health savings accoupérges for the debtor, the spouse of
the debtor, or dependents of the debtdiForm B22A does not limit these amounts to
"reasonably necessary" insurance but simply as&igbt out what the debtor pays on
average per month for these iteffis.

Amounts contributed to health savings accountsdaguctible from federal
income taxX** This deduction was added or at least refiffely the Medicare
legislation in 2003 It is part of a neo-conservative solution to mishealth costs.
The premise is that Americans (with insurance)oaes-insured and so they visit the
doctor too often. The scheme is to get Americapdg®rs to buy "high deductible
health plans™’ in exchange for which the taxpayer may establighxadeferred
savings account to cover the increased personatalezkpense that results.

These new health savings accounts are not to Hasamhwith annual use-it-or-
lose-it flexible spending accounts that are partaotafeteria plan offered by
employers® Because nothing is "saved" in these plans, Coagresld not have
meant to include these contributions within thepscof section 707(b)(2)(A)(ii)(1).

vi. Family Violence

BAPCPA permits a debtor to deduct whatever is streptotect the debtor from
family violence, "as identified under section 3Gahe Family Violence Prevention

43211 U.S.C. § 707(b)(2)(A)(ii)(I) (2006). This amenent was the work of Senator Ted KenneéeRonald
J. MannBankruptcy Reform and the "Sweat Box" of Creditddaebt 2007 UILL. L. Rev. 375, 383.

433 Form B22A,supranote 32, Line 34.

4345eel.R.C. § 223 (West Supp. 2006).

“33The concept began as a pilot program promulgatéttei Health Insurance Portability and Accountgpili
Act of 1996, Pub. L. No. 104-191, 110 Stat. 1936.

43¢ Medicare Prescription, Drug Improvement and Modeation Act of 2003, Pub. L. No. 108-173, § 1201,
117 Stat. 2066, 246See generallfimothy S. Jost & Mark A. HallThe Role of State Regulation in Consumer-
Driven Health Care31 Av. J.L. & MED. 395, 395 (2005); Edward J. Larson & Marc Dettnigre Impact of
HSAs on Health Care Reform: Preliminary Resulter’@ne Yeard0 WAKE FORESTL. REv. 1087, 1097-1100
(2005).

“3"This is a term of art in the legislatiddee Health Savings Accounts (HSASTITUTIONAL REV. BOARD.
NOTICE 2004-2, Jan. 12, 2004, at 269.

“38seeRegina T. Jeffersomedical Savings Accounts: Windfalls for the HealiMgalthy and Wisd8 CaTH.
U. L. REV. 685, 704 (1999) (distinguishing health savingsoaats from flexible spending accounts).
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and Services Act, or other applicable |&i#7. The court is enjoined to keep this last
amount confidential?® Section 309 of this Act, redesignated as sect®if 2003,
defines "family violence" as:

[Alny act or threatened act of violence, includiagy forceful
detention of an individual, which—
(A) results or threatens to result in physical igjuand
(B) is committed by a person against another imidial
(including an elderly person) to whom such persomrn was
related by blood or marriage or otherwise legathated or with
whom such person is or was lawfully residffiy.

The last clause is broad enough to cover expemsemdrd against any former
roommate as well as against family members. It dm#showever, cover stalking
unless preceded by cohabitation.

What expenses may be deducted in the name of vgaaffrfamily violence?
Judge Wedoff thinks the expense of keeping a waigight qualify?*? but before
deducting the expenses of Poopsie, the family'pqadie, the debtor will presumably
have to document a violent threat from a relativeoommate.

vii. The Chronically Il

The debtor may add actual expenses for "the caatiioiof actual expenses paid
by the debtor that are reasonable and necessanylefaare of an elderly, chronically
ill, or disabled household member or member ofttiraediate family who is unable to
pay such expeng® The word "continuation" is problematic, suggesting care for
the infirm relative somehow precedes the chapteasg in some wal/* though, as
Judge Wedoff points out, it is still possible fatebtor to introduce purely prospective
care as a "special circumstance" to rebut the appea of bankruptcy abuse, pursuant
to Section 707(b)(2)(B)(i}*> Where the aged relative is entitled to welfarerpagts,
the phrase "reasonable and necessary" could justiburt in declaring it an abuse if

43911 U.S.C. § 707(b)(2)(A)(ii)(I) (20086).

440 5ee idJudge Wedoff speculates: "The requirement thatdhiet keep the expenses confidential probably
refers to the detail of the expenses involved ratien to the amount claimed, and might requirsiolp the
courtroom to spectators in the event of a § 707Tt)on challenging the reasonableness of the exgariaimed
for preventing family violence." Wedof§upranote 26, at 265—66.

44142 U.S.C.A. § 10421(1) (West 2008}; Keeping Children and Families Safe Act of 2003, .RutiNo.
108-36, § 415(5), 117 Stat. 800, 830.

442 seeWedoff, supranote 26, at 265.

44311 U.S.C. § 707(b)(2)(A)(ii)(I1) (2006).

4“4 Tabb supranote 333, at 29 ("Why should a debtor whaligadycaring for a disabled relative be allowed
a deduction while a debtor who needstart doing so after filing bankruptcy is not?").

“®Wedoff,supranote 26, at 266 ("An anticipated need to provigep®rt payments in the future would only
be relevant as a 'special circumstance' to relpresumption of abuse."). Section 707(b)(2)(B)(iitpthe
burden on the debtor to itemize, document, anda@xpinder oath any adjustment of income or addpdrese.
11 U.S.C. § 707(b)(2)(B)(ii) (2006).
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the debtor's aged relative fails to seek suchfrelie

The infirm recipient of debtor charity must eitlera member of the household or
a member of the debtor's immediate family, whiclecltides" siblings, parents, etc., but
does not specifically mention step-children outhed household or parents-in-law.
Presumably the non-exclusive nature of this dediniis broad enough to include these
more extended relations. Aged servants and lotahers out of the household are not
deductible. Hopefully, these sad figures have fedld Adam's advice iAs You Like
It:

The thrifty hire | saved under your father,
Which | did store to be my foster-nurse
When service should in my old limbs lie lame

And unregarded age in corners thrown *°. .

viii. Chapter 13 Expenses

A seemingly curious item is that a debtor eligitolechapter 13 (yet nevertheless
in chapter 7) may include the "actual" administratexpense of administering a
chapter 13 plafi’’ By "actual," Congress means tigpotheticalexpenses the debtor
would have borne in his judicial district had shed in chapter 13 instead of chapter
7. The requirement makes sense in that the sixtytimtest ultimately aims to see if, in
the sixty months following the bankruptcy test, tiedbtor could generate substantial
payments to the unsecured nonpriority creditonsc&i chapter 13 proceeding is a
likely mode for achieving these payments, the dabtoermitted to deduct the chapter
13 administrative expense, even though the delagrqualify for chapter 7, where no
such expense will be borne.

Debtors may not in fact be eligible for chapterB&. instance, too much debt may
eliminate such an optiof® In such a case, no chapter 13 expense can betddduc
since section 707(a)(2)(A)(ii)(Ill) requires a detbito be "eligible for chapter 13." Such
a debtor might be eligible for chapter“fibut there is no provision for any deduction
of hypothetical chapter 11 expenses. Although @rddt expenses would be a priority
claim under section 507(a)(2), they would be claagainst the bankruptcy estate, not
against the debtor and so not eligible for deduatioder the priority concept in section
707(b)(2)(A)(iv).

The chapter 13 fee is set by the attorney genémalay not exceed 10% of plan
disbursements through the standing chapter 1Z2&uBut chapter 13 is embroiled in a
controversy as to whether such things as mortgagaents must be made through the
trustee, or whether these payments can be madgdetthe plan®*° Since the debtor

“4B\WILLIAM SHAKESPEARE ASYOULIKE IT act 2, sc. 3.

“7Seell U.S.C. § 707(b)(2)(A)(ii)(I1l) (2006).

“85eel1 U.S.C. § 109(e) (2008urrently, these amounts are $307,675 for unseciekts and $922,975 for
secured debts.

449 Chapter 11 cases generate quarterly fees to thed Btates truste8ee28 U.S.C.A. § 1930 (a)(6) (2006).

450 5eeDavid Gray CarlsonCars and Homes in Chapter 13 After the 2005 Amentbtte the Bankruptcy
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can write what plan she pleases, it is open fod#i®or to hypothesizgo payments
outside the plan, thereby inflating the deductidnys10% of mortgage and car
payments.

iX. Tuition

A debtor may add $1,500 per year per dependerd,diilthe extent of actual
expenses to attend a private or public elementasgcondary schodt! The debtor
must document the expenses and explain why thereasenable and necessary and
not already accounted for in the National StandardsLocal Standards referred to
section 707(b)(2)(A)(ii)(I1). This requirement sHduembroil the courts in such
inquiries as whether parochial schools teachirigioel is reasonable or necesséaty.
Yet courts were already embroiled in this disputerdo BAPCPA?>

In In re Cleary®™* Judge David Duncan permitted a debtor to exceedirtit of
$1,500 per child on the grounds that tuition was@ther Necessary Expense." He
cautioned, however, that the holding was limitethicircumstance of a non-debtor
spouse who was willing to work in order to payitnt but was not willing to work for
the coarser purpose of paying her spouse's craditdebt. The extra deduction was
permitted because it was not at the expense afrikecured creditors.

X. Secured Debts

A debtor may deduct amounts needed to pay secteddars. The expense is the
amounts due under the security agreerfiétest the future payments be other than
equal installments, the debtor must calculate theust due over sixty months and
then divide by sixty>®

With regard to this deduction, there is no limbaton the nature of the collateral.
"Thus, for purposes of the means test, debt secewved by such items as luxury
vehicles, pleasure boats, and vacation homes vimutteductible**” Many find the
secured credit provision the single biggest opputyuor debtors to manipulate the

Code 14 Av. BANKR. INST. L. Rev. 301, 321-26 (2006).

%111 U.S.C. § 707(b)(2)(A)(IV) (2006).

452 Tabb,supranote 333, at 29 (considering bankruptcy judgessretion in determining what expenses are
reasonable and necessary).

435ee suprart I11.B.2.a.ii.

44357 B.R. 369, 373-74 (Bankr. D.S.C. 2006).

45°11 U.S.C. § 707(b)(2)(A)(ii)(1) (2006).

0 see id.

487 SeeWedoff,supranote 26, at 274ee alscCulhane & WhiteCatching Can-Pay Debtorsupranote 25, at
676 ("A much bigger impact flows from the decistorlet debtors deduct their total average montabtused
debt payments, with no express requirement thateliateral be necessary."); Talsupranote 333, at 42
(discussing rich debtor's ability to deduct vehjgégyments from income in computing means test)./itdd
States trustee's claim that only two cars can beicted, since the Local Standards only permit teus,cis
rejected inn re Carlton No. 06-71322, 2007 Bankr. LEXIS 545, at *19-2@i(Br. C.D. lll. Feb. 28, 2007).



284 ABI LAW REVIEW [Vol. 15:223

means test:?

In comparison, prior to BAPCPA, the purchase of n@ms on secured credit
(thereby diverting too much income away from theagured creditors) was grounds
to dismiss a chapter 7 cdS@lIn assessing pre-BAPCPA law, two commentators
opined:

For example, if the debtor purchases a new Rolexettit just before
filing for bankruptcy protection, the debtor's dispble income going
forward has to support a much higher total debt. sich
circumstances, the court can and will adjust theatés ability to pay
figure, calculating it based on the debtor's tatabt without the
additional Rolex debt’

Ironically, this "abuse" is now directly sanctionagd BAPCPA.

Pre-BAPCPA case law, however, may still apply fotdlity of the circumstances”
dismissals under section 707(b)(3)(B) for debtoh®pass the means t&%¥tThis
depends on whether the means test of section @Y {(§preemptive of prior case law
or not. And, indeed, this very issue decides thestian whether BAPCP/&creases
the opportunity for bankruptcy abuse, or whethsimiply has no effect.

Circumstances may cast doubt on whether the detibrin fact make all
scheduled payment& For example, the collateral may be subject toeapetition
foreclosure proceeding, which might (but might mutytend loss of the house. The
secured credit deduction has nevertheless beemeallander these circumstanégs.
Or the debtor may have expressed, per section §2)((®) of the Bankruptcy Code,
her intention to surrender the collateral to theused creditor. Courts have still
allowed the deductioff? If debtor equity in a luxury item exists, the iterauld likely

“8See In reLaSota, 351 B.R. 56, 62—63 (Bankr. W.D.N.Y. 20@#scribing lines of cases where payments
on secured debt were made to secure luxury itebudiane & WhiteCatching Can-Pay Debtorsupranote
25, at 676 (describing deduction of average morgbbured debt payments as "gaping hole in the niestis

49 5eeCostello v. Bodenstein, No. 01CV9696, 2002 WL 1&R,6t *3 (N.D. Ill. Aug. 7, 2002).

40 0lazabal & Fotisupranote 14, at 339—40.

4111 U.S.C. § 707(b)(3)(B) (2006)es alsoNeustadtersupranote 47, at 291, 296 (asserting judicial
discretion allows bankruptcy judge to dismiss chaftcase for abuse based on totality of circuncssof
debtor's financial situation, even if debtor passeans test).

“*In In re Sorrel| No. 06-31720, 2007 Bankr. LEXIS 161, at *6 (Bar&D. Ohio Jan. 26, 2007), the United
States trustee argued that "scheduled as contligatue to sheriff creditors” refers bankruptcyschedules, not
to contractual schedulesf. 11 U.S.C. § 707(b)(2)(A)(ii)(I) (2006). Judge Waldrhad no trouble rejecting this
claim.

“833ee In reHartwick, 352 B.R. 867, 868 (Bankr. D. Minn. 20063 also In re Sorrel007 Bankr. LEXIS
161, at *9.

% See In reGalyon, No. 06-11985-WV, 2007 Bankr. LEXIS 969+47-18 (Bankr. W.D. Okla. Mar. 22,
2007);In re Haar, No. 06-31270, 2007 Bankr. LEXIS 544, *23{Bdnkr. N.D. Ohio Feb. 20, 2007) (holding
debtor may negotiate reaffirmation and thereforeenearry out intention)n re Hartwick, 2007 Bankr. LEXIS
476, at *14—-15)n re Sorrell, 2007 Bankr. LEXIS 161, at *43-55) re Randle, No. 06B05929, 2006 Bankr.
LEXIS 3519, at *7-8 (Bankr. N.D. lll. Dec. 19, 2006 re Simmons, 357 B.R. 480, 483-84 (Bankr. N.D. Ohio
2006);In re Walker, No. 05-15010-whd, 2006 Bankr. LEXIS 845:100—13 (Bankr. N.D. Ga. May 1, 2006). In
In re Singletary354 B.R. 455, 466—67 (Bankr. S.D. Tex. 2006)géudeff Bohm ruled that where the surrender
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be taken from the debtor and liquidafétiNevertheless, section 707(b)(2)(A)(ii)(1)
still seems to authorize the deduction. The debtabsolutely entitled to "the total of
all amounts scheduled as contractually due to sdareditors in each month of the 60
months following the date of the petition . .*%"

When the Local Standards were the issue, courtzedeupon the word
"applicable,” in order to deny debtors deductiamsdxpenses they did not actually
bear?®’ In section 707(b)(2)(A)(iii), however, the worddfalicable" does not appear.

A debtor may also deduct the amounts needed toartears on secured claims,
but here the deduction is limited to "the debtprimary residence, motor vehicle, or
other property necessary for the support of theéatetnd the debtor's dependents.. . .
%8 \Whatever the arrears are, the debtor may prdrata by dividing the amount by
sixty and deducting the remainder from current rhignincome. This provision
therefore replicates treatment of arrears in chiafBecaseé® The fact that cure is
limited to these items, incidentally, suggests thaicategory of secured debts covered
generally is unlimited’®

One controversial issue under BAPCPA is whethegld#al's expense in paying
back a loan from her ERISA plan (through payrolthiiblding) is a properly
deductible expense. As we shall see, in chaptardebtor may deduct the expense of
repaying the ERISA loaff! Since the point of section 707(b)(2) is to detexeni
whether a chapter 13 plan yields a significantdéiwid to the unsecured creditors, it
would make sense for section 707(b)(2) to be coatdd with the chapter 13 rule with
respect to ERISA loans. In re Thompsofi’? Judge Arthur Harris achieved this goal
by ruling that repayment of the ERISA loan is repawnt of a secured debt and so

had been accomplished by the time of the motialstmiss, the secured credit deduction could nboke But if
surrender is intended but not yet carried out,dabtors may have the full secured credit deducfidmis
solution, besides making everything turn on thétaty chronological order between surrender aedibtion
to dismiss, overlooks the point that, just becahsecar has been surrendered, the secured claiot iget
extinguished. The car lender must still hold andet9 sale. Until then the debtor owes the monay the
lender still has a security interest. Judge Bohsuiaes surrender is an asset payment to which titerdeas
consented pursuant to section 9-622 of the Unifdommercial Code, but that is not necessarily ttse ca

“%5Sedn re Parker, 351 B.R. 790, 795 (Bankr. N.D. Ga. 208&)ussing chapter 7 trustee's proposal to sell
debtor's $180,000 fantasy houseboat).

49611 U.S.C. § 707(b)(2)(A)(ii)(I) (2006).

47 See supraext accompanying notes 384—86.

%811 U.S.C. § 707(b)(2)(A)ii)(I1) (2006). Judge \Weff predicts that arrears on the teenage son'arear
potentially not deductible. Wedofupranote 26, at 274—75.

%9 Seel GRANT GILMORE & DAVID GRAY CARLSON, GILMORE AND CARLSON ON SECURED LENDING:
CLAIMS IN BANKRUPTCY § 9.10 (2000).

470 Culhane & WhiteCatching Can-Pay Debtorsupranote 25, at 676.

“"See infraext accompanying notes 509-10. Oddly, this site be found in section 541(b)(7) of the Code,
where few chapter 13 practitioners would thinkdoK. Seell U.S.C. § 541(b)(7) (2006) ("Property of the
estate does notinclude . . . any amount . . .heithby an employer from the wages of employeepdgment
as contributions . . . to an employee benefit pleat is subject to title | of the Employee Retiremimcome
Security Act of 1974 ... .").

472350 B.R. 770, 776 (Bankr. N.D. Ohio 2006) (“Fropodicy standpoint, it makes little sense that Gesg
would expressly exclude any amounts required tay&f1(k) loans from the definition of 'disposaibleome’
under 11 U.S.C. § 1325, yet include such incomgimpose of determining abuse under section 707(b).
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deductible under section 707(b)(2)(A)(iii)(1).

To reach this sensible result, Judge Harris paintghat section 408(b)(1)(E) of
ERISA does indeed require that the loan be "adetyus¢cured®”* So, by definition,
an ERISA loan is a secured debt. In practice rédggirement is usually satisfied by the
idea that the ERISA account itself is collateral ®owithdrawal from the ERISA
account™ This sounds odd at first, but what the plan's Usg¢' consists of is the
plan's right to set off payment of benefits agathst loan the debtor owes. Under
section 506(a)(1), a setoff right is directly equibivith a security interest in collateral.
So syllogistic reasoning establishes that ERISAs$aare secured debts. Judge Harris
reaches the same result by a different route. jdetsethe idea that "secured creditors”
in section 707(b)(2)(A)(ii))(I) are the same asclseed claim” under section 506(a)(1).
Rather "the Court must look to the common, ordimaeaning of the ternt:® In fact,

a reference to section 506(a) is more helpful ®rdsult. Common sense does not
always equate set-off rights with security intesé&

A second justification can be founded on the débfedge of the wage income
stream to the ERISA plan as the mode of repayiadgdin. In other words, the ERISA
repayment mechanism constitutes the plan's secntdgest in the wages themselves.
Such security interests are not covered by Art&lef the Uniform Commercial
Code?”” Presumably ERISA law governs them, as ERISA igl helcreate special
federal property rights not subject to the limias of state lai’® Yet the very case
that launched the myth of the fresh sthdcal Loan Co. v. Hun”t79 holds that wage
assignments are automatically dissolved in bankyupko find that the debtor has
made a wage assignment to the ERISA plan reqdirsts,that the terms of the plan
require the withholding and, second, that enactn@&@ntERISA overrules the
historically previous principle dfocal Loan

Complicating Judge Harris's ruling is new secti6a(®)(19), which holds that the
automatic stay does not prevent wage withholdirigvor of the ERISA plan. Without
more, this new rule coheres with the idea thaEfRESA plan is a secured creditor, but
new section 362(b)(19) goes on to say, "nothirthimparagraph may be construed to
provide that any loan made under [ERISA] constg@elaim or a debt under this title

. "8 Yet section 707(b)(2)(A)(iii)(I) exempts paymends'secured creditors.” If
Judge Harris is right, then the ERISA plan is &ised creditor” with no claim against

“"3In re ThompsorB50 B.R. at 775 (citing 29 U.S.C. §§ 1106, 112800));see€29 U.S.C.A. § 1108(b)(1)(E)
(2000).

47 SeeShull v. State Mach. Co., 836 F.2d 306, 309 (7th 1387).

*®*See In re ThompspA50 B.R. at 774.

478 Grant Gilmore memorably, though erroneously, comtes, “"Of course a right of set-off is not a sefyuri
interest and has never been confused with onac[@@] might as appropriately exclude fan dan¢itgGRANT
GILMORE, SECURITY INTERESTS INPERSONALPROPERTY§ 10.8, at 315-16 (1965).

477y.C.C. §9-109(d)(3), 3 U.L.A. 105-06 (2002) ("Shairticle does not apply to . . . an assignmeattdim
for wages salary, or other compensation of an eyed . . . .").

48 SegPatterson v. Shumate, 504 U.S. 753, 762 (1992nmBRISA self-settling trusts are valid even itst
law says otherwise).

479292 U.S. 234, 244-45 (1934).

48011 U.S.C. § 362(b)(19)(B) (2006).
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the debtor or the debtor's propeftyYet "creditor" is a defined term that requires the
candidate for creditorship to have a "claifff Judge Harris counters with the point
that a bankruptcy discharge does not affadly"debt . . owed to a pension, profit-
sharing, stock bonus, or other plan establisheceufEIRISA] under [ ] a loan
permitted under section 408(b)(1) of [ERISA] .." % If this language is read in
isolation, one would have to admit that a debt oteeh ERISA plan is indeediabt
Unfortunately, Congress terminates section 5238){ith: "nothing in this paragraph
may be construed to provide that any loan madery&éRdSA] constitutes a claim or a
debt under this title . . .** So BAPCPA is hopelessly contradictory on whethrer a
ERISA debt is a debt.

It could be that Judge Hatrris's analysis fails beeave are instructed not to regard
the obligation to the ERISA plan to be a debt ofaam. If there is no debt or claim,
there can be no secured creditor. NeverthelessERISA loan repayment is still
deductible because it is an "Other Necessary Exjensnder section
707(b)(2)(A)ii)(1).*** Ironically, Judge Harris ruled otherwise, becawséhought that
repayment ofinydebt must be excluded from Other Necessary Expétfshis once
again overlooks the admonition of section 362(b)@8d section 523(a)(18) that
ERISA loan repayments are not to be consideredsdebt

Arguably contrary tafrhompsoris In re Barraza*®’ where Judge Russell Nelms
holds "[tlhe only potential authority for deductinlgese payments” is mandatory
withholding under "Other Necessary Expen$&$This could be read as a rejection of
the idea that the ERISA plan is a secured crediathermore, in rejecting the claim
that the ERISA loan entails mandatory withholdiag (Other Necessary Expenses”
requires), Judge Nelms denies that wage withholdingandatory. If withholding is
voluntary, not mandatory, then there has been rgeveasignment, and the ERISA
plan is no secured creditor. We have already enteoenhJudge Nelm's conclusion that
the wage assignment is not mandatory. We criticthésl conclusion for confusing
manditoriness with the continuation of employnf&hThis certainly misconceives the
inquiry, if the inquiry is whether we have beforeaisecurity interest on wages. The
issue is not whether the debtor might be firediffaulting on the ERISA loan. Rather,
the issue is whether the plan constitutes a sgcagteement assigning wages and
whether the employer has attorned itself to the fil@xecute the wage assignment. As
these features are both true of the ERISA plaBamnaza they would appear both to
be mandatory withholdings for Other Necessary Egpgrurposeandfor the purpose
of establishing the ERISA plan as a "secured apéthtithin the meaning of section

81 Claims against the debtor's property are deenssahslagainst the debt@eell U.S.C. § 101(2) (2006).
250611 U.S.C. § 101(10) (2006) (stating creditor iseatity containing "claim against debtor”).

48311 U.S.C. § 523 (a)(18)(A) (2006) (emphasis added)

“841d. § 523 (a)(18).

‘85 gee suprart 111.B.2.a.iv.

“8%1n re Thompson, 350 B.R. 770, 776—77 (Bankr. N.D. Ohi6&)0

87346 B.R. 724, 729 (Bankr. N.D. Tex. 2006).

8814, at 730.

89 5ee supraext accompanying notes 430-31.
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707(b)(2)(A)(iii)(1).
Xi. Priority Claims

Under section 707(b)(2)(A)(iv), a debtor may dedasyyment of priority claims.
Taxes will be covered by this concept, if they dfyalor priority under section
507(a)(8). Section 707(b)(2)(A)(iv) specifically mmns child support and alimony. In
fact, the relevant priority is new section 50734}, which accords priority to
"domestic support obligation§?® The idea behind this deduction is to determine
whether a chapter 13 case can generate a subktdividend for unsecured
nonpriority creditors if the debtor is booted from chapter 7.

BAPCPA newly and expansively defines this terrmtiudeanyamount owed to
a spouse or a former spouse of the debtor (predyrimattuding business loans}*
Also covered isiny amount "owed to or recoverable by . . . a govemntalainit."*?
Grammatically, these amounts are not tied to alfaaspect at all, although courts
may be tempted to stray from the literal meaninghefstatute to link such debts to
family matters. If they are not so tied, out oftarhklist "plain meaning" attitude, then
all sorts of spousal and government loans can é& wasreduce net monthly income.
Of course, the total debt must be divided by sixtyorder to make the amount
comparable to the monthly standard on which messteg is based.

Why did Congress make the pro rata amounts ofipriolaims deductions? In
chapter 13, priority creditors must be paid in éuér the life of the plaff> This rule is
an obstacle to ordinary unsecured creditors beandjip chapter 13. It therefore makes
sense to make these priority claims a deductitimameans test, as these are amounts
the nonpriority unsecured creditors will not geyaay.

Perhaps the most important priority expense is tost of bankruptcy
administratior™ This is partially provided for in section 707(b)®)(ii)(I1l), as we
have seen, but this is limited to the mandatorydee to the standing chapter 13
trustee. Another important expense is the deldaw'ger, who, in chapter 13 cases, is
an administrative claimant. This is not typicaletcase in chapter’® In contrast,
section 330(a)(4)(B) directly mentions the debtatterney in chapter 13 cases. And
section 503(b)(2) defines as an administrativerclaompensation and reimbursement
awarded under section 330(a) of this title . 4°."

Can the debtor claim theypotheticalexpense of an attorney in a chapter 13 case
as part of means testing for chapter 7? The answaobably nd?’ According to

49011 U.S.C. § 507 (a)(1)(A) (2006).

“911d. § 101(14A)(A)(D).

‘92 See id§ 101(14A)(A)(ii).

“931d. § 1322(a)(2).

““See id§ 507(a)(2).

4% geeLamie v. U.S. Tr., 540 U.S. 526, 538—39 (2004).

49911 U.S.C. § 503(b)(2) (2006).

“’See In réAmato, No. 06-20612 (MBK), 2007 Bankr. LEXIS 836*20—11 (Bankr. D.N.J. Mar. 20, 2007)
(ruling in chapter 13 casd)) re McDonald, No. 06-31270, 2007 Bankr. LEXIS 363:%t11 (Bankr. D. Mont.
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section 707(b)(2)(A)(iv): "The debtor's expensesgayment of all priority claims
(including priority child support and alimony clasinshall be calculated as the total
amounts of debts entitled to priority, divided b9.'6*® This language apparently
requires the priority claim texistat the time of the bankruptcy proceeding. The
expense of the chapter 13 attorney is entirely thgtaal.

To be compared is the standing chapter 13 trustmuddion in section
707(b)(2)(A)(ii)(11):

In addition, for a debtor eligible for chapter 13 debtor's monthly
expenses may include the actual administrative resgee of
administering a chapter 13 plan for the districtimich the debtor
resides, up to an amount of 10 percent of the piegeplan payments,
as determined under schedules issued by the ExecOffice for
United States Trusteé¥.

Here the expense is expressly hypothetical (evewgth the statute mentions "actual
administrative expenses").

If I am right, it is unfortunate. The idea of theams test is to project the payout
over the life of a chapter 13 plan. For this reasection 707(b)(2)(A)(ii))(lIl) makes
sense. But, because section 707(b)(2)(A)(iv) seemsclude the hypothetical expense
of the chapter 13 attorney, the means test is skew@ver-report how much will
really be available in chapter 13.

Suppose a debtor owes court-ordered child sugparthis obligation lapses a few
months after the bankruptcy petition. May the deltigt the full amount as if this
expense will continue throughout the period of pdthetical chapter 13 plan? If the
debtor relies on section 707(b)(2)(A)(iv), the aasw apparently no. The debtor must
estimate the total due over time and divide byysi®b where a debtor's child support
obligation is $600 per month, but it ends in twefdyr months, the debtor must take
the total amount due ($14,400) and divide it byyst® obtain $240 per monff? If
this is so, then suppose the debtor owes childatipp$600 per month for seventeen
years. If we follow section 707(b)(2)(A)(iv) litdha, the debtor must take the total
amount due ($122,400) and divide by sixty to obtaitheduction of $2,040. Notice
that, unlike the secured debt exemption of seatif(b)(2)(A)(iii), the debtor neaubt
limit the total dividend (to be divided by sixty) amounts due over sixty months.
Indeed, the dividend is not limited at all, jusiify the use of the seventeen-year figure.
Thus, BAPCPA discriminates in favor of dads whoknalt on their infant children,
compared to dads who walk out when the child isghsrt of the age of majority.

Furthermore, we have already seen tlatt-orderedcchild support payments is an
"Other Necessary Expense" within the meaning df@e@07(b)(2)(A)(ii)(1). May the

Feb. 7, 2007) (ruling in chapter 13 case).
4911 U.S.C. § 707(b)(2)(A)(iv) (2006).
4991d. § 707(b)(2)(A)(ii)(111); see supraPart I11.B.2.a.viii (discussing chapter 13 expex)se
%0 see In reCasey, 356 B.R. 519, 525-26 (Bankr. E.D. Wash6R@&kamining chapter 13 case).
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debtor who owes $600 a month in court-ordered chiilpport also deduct $600
additionto the above deduction under section 707(b)(2)¢}9( Here the answer is
assuredly no. According to the third sentence adtiee 707(b)(2)(A)(ii)(1),
"[nJotwithstanding any other provision of this ctay the monthly expenses of the
debtor shall not include any payments for deBtsIf we consider child support a
"debt,” it may not qualify as an "Other Necessaxpénse."

3. Charitable Contributions
According to section 707(b)(1):

In making a determination whether to dismiss a aasger this
section, the court may not take into consideratibather a debtor has
made, or continues to make, charitable contribstighat meet the
definition of "charitable contribution" under sexti548(d)(3)) to any
gualified religious or charitable entity or orgaatipn (as that term is
defined in section 548(d)(43}?

This sentence is unamended by BAPCPA, and manymasshiat it threatens to
undermine the means-testing regitfte.

Suppose a debtor is close to passing the mearsitdsces dismissal. It is feared
that the debtor could increase his contributiodeny Falwell in sufficient sums to
meet the test. Since "the court may not take imipsideration" such religious
donations, the debtor enters into chapter 7 bangydp*

Charitable contributions do not appear in thedfsallowed expenses in section
707(b)(2)(A)(ii). Therefore, itis open for a debteho flunks the test to show that the
charitable contributions are just high enough talifiyithe debtor for chapter 7. Of
course, the televangelist amendment requiresttbatabtor "has made, or continues to
make" the contributions. So presumably some sdrtstbrical record will have to be
established. If the chapter 7 proceeding is peechitit will be up to the good
conscience of the debtor whether he will live ughe representations made to the
bankruptcy court, though it should be remarkedrénatking discharges under section
727(d) is a possible remedy if the televangelistsdnot get his monthly fraudulent
transfer.

There is, however, a counter-argument. Means te#im general a mandatory
presumption of abuse, if the debtor flunks the. t€he means test appears within

%0111 U.S.C. § 707(b)(2)(A)(ii)(1j2006).

%214, § 707(b)(2).

%3 seeCulhane & WhiteMeans-Testing Real Chapter 7 Debtagpranote 22, at 31 (concluding debtors can
ensure chapter 7 qualification by increasing chbhé contributions).

0411 U.S.C. § 707(b)(XR006). Judge Wedoff fears the charitable looptalmlimited and points to the fact
that section 1325(b) contains a 15% limit to religi contributions. The absence of any limit inisec?07(b)
leads him to suggest that the sky is the limitge religious contributions to foment bankruptcysshwWedoff,
supranote 26, at 271-72.
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section 707(b)(2). Gross income is defined in scii@e (A)(i), and allowable
expenses are defined in subsections (A)(ii)—(igwiNere in subsections (A)(ii)—(iv)
are charitable contributions mentioned as an alid@vaxpense. So it is open for the
bankruptcy court to conduct the test and find tebtdr in bad faith, without any
reference to the charitable contributions. If artaloes this, it has conformed to
section 707(b)(1), which orders the comiot to take into consideration the religious
contribution>® A debtor may claim the deduction as an expensegdntion 707(b)(1)
bids the court not to consider this. So just agingl may quote the scriptures to his
own purposes and o'ersugar the truth to his ownsmdhay he cite the Bankruptcy
Code to defeat televangelism in the name of pravgttankruptcy abuse.

4. Rebuttals

If the debtor flunks the sixty-month test, she igeg a chance to rebut the
presumption of bad faith abuse of the system. Hieat must demonstrate "special
circumstances, such as a serious medical conditiarcall or order to active duty in
the Armed Forces . . ** These circumstances must generate extra expensekioe
income, which explain away the too-large multiptidan the sixty-month test’ The
debtor is required to itemize each additional espamder oatff®

The first case to grant a rebuttal vilase Thompsof® which held that repayment
of an ERISA loan was payment to a secured credd®an alternative ground, Judge
Arthur Harris ruled that the only way to halt wagghholding was for the debtor to
quit or to pay back the loan. Since either of thesgleasant strategies was
extraordinary, avoiding them by staying on the pid repaying by mandatory
withholding was held to be an extraordinangventativeneasuré®

Because the debtorslimre Batzkiel'! kept running into deer while commuting to
work, causing higher expenses in auto repair, tineng permitted an extra $577.32 a
month in car maintenance expenses, which enabdeal tih squeak past the means test
with only $96.10 in disposable income. Only venistood between these debtors and
bankruptcy abuse.

On the other hand, a long commute causing extraxj@@nses was not considered
sufficiently extraordinary to justify an extra dedion for the cost of gasolimé?

*%See In rddiagostino, 347 B.R. 116, 119-20 (Bankr. N.D.N2W06) (evaluating charitable contributions in
context of above-median chapter 13 debtasg alsdn re Tranmer, 355 B.R. 234, 252-53 (Bankr. D. Mont.
2006) (disallowing charitable contribution expefaeabove-median debtor because contribution doefait
under IRS guidelines).

%611 U.S.C. § 707(b)(2)(B)(i) (20086).

7 1d. § 707(0)(2)(B)(i).

5%81d. § 707(b)(2)(B)(ii)—(iii);seeln re Renicker, 342 B.R. 304, 310 (Bankr. W.D. Mo. 20@&nying rebuttal
for want of documentation).

09350 B.R. 770, 773 (Bankr. N.D. Ohio 2006).

1014, at 777-78.

511349 B.R. 581, 586-87 (Bankr. N.D. lowa 2006).

*21n re Tranmer, 355 B.R. 234, 25051 (Bankr. D. Mont.®00
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Unusually high sales commissions just before baptksudid not sufficé™* Nor did
trying but failing to reach a credit managementeagrent prior to bankruptcy’
paying a high remt*>or extra housing expense so each child could hizver her own
room>*®Inability to fund a chapter 13 plan (in light oktheed for a new vehicle) may
not be considerett! Losing a high-paying job (so that the means tesbnger reflects
the debtor's ability to pay) is not a special ainstance®

In finding extraordinary circumstances, courts inaye reference to pre-BAPCPA
law. Therefore, such factors as a pregnant unnted@eighter living at home and a
terminally ill puppy*® may cause twice-blessed mercy to drop like thélgesin from
heaven. Likewise, an organ transptdhimay soften the sclerotic heart of the
bankruptcy court.

5. Veterans

Means-testing does not apply if the debtor is aalled veteran and the
indebtedness in question was incurred while thetadelwas on active duty or
performing a homeland defense activity. The patriceward for those who have
served their country is an invitation to commit kaptcy abusé®

A disabled veteran is "a veteran who is entitleccémpensation under laws
administered by the Secretary for a disability dadé¢ 30 percent or more, or [ ] a
veteran whose discharge or release from active wagy/for a disability incurred or
aggravated in line of duty?” A disability rating is administered by a ratindicér of
the U.S. Department of Veteran Affairs, accordingat lengthy regulatiorf> A
discharge on account of disability is also tie@®&6 disability, if the veteran has less
than twenty years of service. In addition to a 3li%ability, the veteran must have
served eight years, or the disability was the prate result of duty, or the disability

*3n re Ferando, BK06-81855, 2007 Bankr. LEXIS 607, at3gBankr. D. Neb. Mar. 1, 2007).

*%In re Oliver, 350 B.R. 294, 303 (Bankr. W.D. Tex. 2006).

51 re Starkey, No. BK06-81473-TJM, 2007 Bankr. LEXIS 186*6—7 (Bankr. D. Neb. Jan. 25, 2007).

*%n re Delunas, No. 06-43133-705, 2007 Bankr. LEXIS &@38 (Bankr. E.D. Mo. Mar. 6, 2007).

|n re Oliver, 350 B.R. at 303.

*8|n re Hanks, No. 06-22777, 2007 Bankr. LEXIS 46, at *22{Bankr. D. Utah Jan. 9, 2007). This holding
is in the context of a chapter 13 case, wheredlesance of section 707(b)(2)(B)(i) can be questib8ee infra
Part IV.

*191n re Olson, No. 04-23551, 2005 Bankr. LEXIS 395, at&{Bankr. Utah. Feb. 28, 2005).

21n re Boyer, 321 B.R. 457, 461 (Bankr. N.D. Ohio 2004).

*2L1n In re Newsom69 B.R. 801 (Bankr. D.N.D. 1987), Judge WilliamHill wrote:

Chapter 7 should not be counted on by military gengl as a means of escaping debt
where it would not be an appropriate vehicle wheycivilians. Persons in the military
cannot go on a consumer spending spree and l&dpifiChapter 7 relief expecting a
bankruptcy court to treat them any differently @masequence of military service than it
would anyone else.

Id. at 805. The veteran Mewsomhowever, was not disabled.
52238 U.S.C. § 3741(1) (2000).
52 pensions, Bonuses, and Veterans' Relief, 38 C§4R2006).
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was incurred in time of war or was incurred aftep@&mber 14, 19784

It is not enough to be a disabled veteran. It nalsb be the case that the
"indebtedness [was] occurred primarily during aqukim which he or she was [] on
active duty (as defined in section 101(d)(1) d&titO [or] performing a homeland
defense activity (as defined in section 901(1)ttef 82).'°*° Active duty is defined as:

[F]ull-time duty in the active military service tifie United States.
Such term includes full-time training duty, anntraining duty, and
attendance, while in the active military servideg achool designated
as a service school by law or by the Secretaryhef military
department concerned. Such term does not inclliderie National
Guard duty’?®

A homeland defense activity is an:

[A]ctivity undertaken for the military protectionf éhe territory or
domestic population of the United States, or afastructure or other
assets of the United States determined by the egi&f Defense as
being critical to national security, from a threatggression against
the United State¥.

This provision was added as part of the Ronald Wadan National Defense
Authorization Act for Fiscal Year 20058 which is better known for declaring torture
to be, however temporarily, contrary to Americatiqyo>>° Another portion of that act
makes clear that members of the National Giianmstho defend local sites from
terrorism are engaged in "homeland defense actigityg so are invited to commit
bankruptcy fraud under section 707(b)(2)(D)(ii) tBuembers of the National Guard
sent to Iraq are not eligible to be considered aiva duty or engaged in homeland
defense. This means that disabled National Guamhlbrees assigned to protect a
critical potential target for terrorists, such he Old MacDonald's Petting Zoo near
Huntsville, Alabama>* have an invitation to commit bankruptcy abuse National
Guard members disabled in Iraq are not similariyileged.

If a disabled veteran is able to claim this immymfiiborm means testing, the form

2410 U.S.C. § 1201(b) (2000).

%511 U.S.C. § 707(b)(2)(D) (2006).

52610 U.S.C. § 101(d)(1) (2000).

2732 U.S.C.A. § 901(1) (West Supp. 2006).

528 Ronald W. Reagan National Defense AuthorizationhfdcFiscal Year 2005, Pub. L. No. 108-375, 118
Stat. 1811.

2|4, § 1091, 118 Stat. at 2068-69.

530 National Guard members are considered veteraressithey served between 1955 and 1$#&5
U.S.C.A. §2108(1)(B) (West Supp. 2006). So neiftresident Bush nor former Vice President Dan Quegh
claim to be veterans.

531 SeePetting Zoo and Flea Market Make Nonsense of Ug@tdrist MANCHESTERGUARDIAN, July 13,
2006, at 23.
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designed by the Office of the United States Trugteeiously excuses the veteran of
filling out the rest of the laborious forr?

6. Sanctions

BAPCPA includes an ominous provision threatenimgtans under rule 9011 of
the Federal Rules of Bankruptcy Procedure if thstée makes a motion under section
707(b) and prevails. The sanction could includetthstee's attorneys' fees and other
costs>* The court must find that the lawyer violated raGs1.

This sounds worse than it is, however. Under rOEI9 the trustee would have to
make a separate motion for sanctions and serve tth@ bankruptcy lawyer before
serving it on the court. The lawyer then has theoofunity to correct or withdraw the
challenged "paper, claim, defense, contentiongatlen or denial®*|f the correction
is made, the trustee's motion must be dented@he court, however, on its own
initiative may issue an order to show cause a$i¢osanctiori>® If the lawyer has
corrected the record prior to this order to showseathe court on its own initiative
may not give a monetary sanctio.

To be sure, section 707(b)(4)(A) indicates thatthert may, on its own initiative,
award the trustee attorney's fees as a sanctibit daim only do so "in accordance with
the procedures described in rule 9011 .>* The safe harbor provisions of that rule
should provide major comfort to bankruptcy lawy®rs.

Nevertheless, the attorney's signature constitutepresentation that the attorney
(i) "performed a reasonable investigation into ¢lreumstances that gave rise to the
petition . . . ,>*°and (i) has no knowledge that anything in thekoaptcy petition is
incorrect?™

There is also a provision suggesting that the dshitavyer can move for sanctions
if a party in interest (other than the United Stdtastee) abusively moves to dismiss
the bankruptcy under section 707{)The court, however, must find that the motion
violates rule 9011 and was made "solely for theppse of coercing a debtor into
waiving a right guaranteed to the debtor undertithés"™>** Once again, the safe harbor

%32 Form B22A,supranote 32, Part |.

%3 35eell U.S.C. § 707(b)(4) (2006).

%34 FED. R. BANKR. P. 9011(c)(1).

535 |d

5% FED. R. BANKR. P. 9011(c)(1)(B).

537 FED. R. BANKR. P. 9011(c)(2)(B).

%11 U.S.C. § 707(b)(4)(A) (2006).

%39 The 1997 House bill was far worse for bankruptayylers. Regardless of rule 9011's safe harbor
provisions, the court was authorized to dun theat&blawyers if the bankruptcy petition was ndistantially
justified. SeeRichard E. CoulsonConsumer Abuse of Bankruptcy: An Evolving Philogoph Debtor
Qualification for Bankruptcy Discharg&2 ALB. L. REv. 467, 535 (1998) (noting court may order debtor to
reimburse trustee for all reasonable costs in jpragey motion regarding petition not "substantigligtified").

4011 U.S.C. § 707(b)(4)(C)(i) (2006).

11d. § 707(b)(4)(D).

*2g5ee id§ 707(b)(5)(A).

*31d. § 707(b)(5)(A)(i)(1I).
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provisions of rule 9011 will be of great comfortttee lawyers moving to dismiss the
case. In addition, since few human acts are metilv&olely" by one consideration,
debtors will be unlikely to satisfy the "sole pusgd criterion. Even so, unrepresented
movants seeking to dismiss are immune from cowsdactions if the movant is a small
business with a claim less than $1,000.

C. Means Testing In Excess of Section 707(b)(2)

According to section 707(b)(3), the court can disimiss a case even if the income
of the debtor and her spouse together fall belasvstiate median income. Section
707(b)(3) provides:

In considering under paragraph (1) whether thetgrguof relief
would be an abuse of the provisions of this chaptarcase in which
the presumption in subparagraph (A)(i) does noséaf? or is
rebutted, the court shall consider—

(A) whether the debtor filed the petition in badHaor

(B) the totality of the circumstances (includingetirer the debtor

seeks to reject a personal services contract aniihigincial need

for such rejection as sought by the debtor) otidgtor's financial
situation demonstrates abuse.

Suppose a debtor flunks the means test but idezhtd the total immunity of section
707(b)(7). Or suppose the debtor passes the mesirtsytloading up on secured debt
but has surplus income according to Schedules Da@@n a court dismiss the case
under section 707(b)(3) because the debtor hasisuif post-petition surplus income
to pay creditors more? Judge Mary Walrath so @etidin re Paret®’ In this regard,

%4 See id§ 707(b)(5)(B). A lengthy definition of "small bingss" is supplied in 11 U.S.C. § 707(b)(5)(C)
(2006).

*This is a mis-citation. There is no subparagrati)to "such paragraph"—i.e., paragraph (1). Breably
Congress meant to refer to subparagraph (A)(iptagraph (2). For literalists, no harm is donegeitne non-
existent presumption of subparagraph (1)(A)(i) meweses, as it does not exist. The statute waoekieptly well
on this assumption.

%4611 U.S.C. § 707(b)(3) (2006). In empowering thartto dismiss a chapter 7 case on the totalithef
circumstances, an example is given of the rejeaifoexecutory contracts. It is possible that a pensho is
perfectly solvent would become insolvent if the welfiled for bankruptcy and rejected an unfavoeabl
executory contract. Rock stars have apparently ttisdactic to break their contrac8ee generallRisa
Letowsky, NoteBroke or Exploited: The Real Reason Behind ArtistiBuptcies20 GARDOZOARTS& ENT.
L.J. 625 (2002) (examining rejection of recordimgiracts in bankruptcy). Of course, they would hiavgive
up their vacation homes and custom built Rolls Rayatomobiles to a chapter 7 trustee, but thisrtoght be
more than compensated by the second recording talsgn them. Congress did good work in targetimg
practice as an abuse. These rock stars would Becggisolvent if they simply lived up to the waséihonor and
performed the contract as promised. Unfortunatelyk stars are unlikely to be subject to section(@)) as their
breach-of-contract debts are not consumer dehlitssdtiubtful that a breach of an executory contnalttever
constitute a consumer debt, or that the amourgmmsemer debts will exceed the damage claim fordbreéthe
executory contract.

47347 B.R. 12, 13, 16-17 (Bankr. D. Del. 2006).
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Judge Walrath goes against the president, whagmmg) BAPCPA into law, presumed
that "[tlhose who fall behind their state's mediacome will not be required to pay
back their debts. This practical reform will helpsare that debtors make a good-faith
effort to repay as much as they can affofYet Judge Walrath is perfectly correct. It
is not the case that below-median debtors are inenfram the means test. It is only
the case that standing to make the motion is oéstti InParet, only the United States
trustee had standing to move for a dismissal, thémlsection 707(b)(6). The debtor
qualified for the near-total immunity of section7{B)(7). Nevertheless, the United
States trustee moved to dismiss on the "totalithefircumstances,” which included
whether surplus income was pres&nt.

Contrast Judge Walrath's position with Judge Willi&tocks's opinion in re
Barr,>*° where a United States trustee tried to claimahztiapter 13 plan was in bad
faith because a debtor who passed the means testimeless had excess disposable
income. Judge Stocks, citing pre-BAPCPA law, ruleat chapter 13's good faith
requirement could not be used to strike down pfansot paying enough where all
disposable income was given into the plrf this is so in chapter 13, perhaps it
should also be so in chapter 7. Courts, however deésagreed and have found that
too much income is bad faith in chapter 13, evémadebtor has technically dedicated
all his disposable income, as BAPCPA defines itheoplar>?

Can surplus income be grounds for dismissal whemébtor has met the means
test? If section 707(b)(2)'s mechanical means itapties that "totality of the
circumstances" excludes considerations of surploeme, then how can we explain
the very choice of the words "totality of the cinestances"? This was a phrase
introduced to section 707(b) jurisprudence pridAP CPA byGreen v. Stapledn re
Green).>**Greenheld that the presence of surplus net incomewsanough to justify
dismissaf>* Some other bad fact had to be adduiceaddition Since the phrase is
associated in part with surplus income, it is ratierd to justify the conclusion that
surplus income may not be considered as part oftttality of circumstances,”
especially since BAPCPA struck the phrase "subisilasibuse” from section 707(b)
and substituted ordinary, quotidian abuse of a mbdature™ In any case, a

%8 press ReleasPresident Signs BAPCRAupranote 237.

59 n re Paret 347 B.R. at 13-14accordIn re Schoen, No. 06-20864-7, 2007 Bankr. LEXIS 633,65~
(Bankr. D. Kan. Mar. 2, 2007)n re Mestamaker, No. 05-76976. 2007 Bankr. LEXIS 7814t22 (Bankr.
N.D. Ohio Jan. 10, 2007 re Pak, 343 B.R. 239, 244—-45 (Bankr. N.D. Cal. 2006).

50341 B.R. 181, 184-85 (Bankr. M.D.N.C. 2006).

*11d. at 184 (citing Deans v. O'Donnelh(re Deans), 692 F.2d 968 (4th Cir. 1982e alsdll U.S.C. §
1325(a)(3) (2006) (declaring chapter 13 plans rbagtroposed in good faith).

*2See, e.gIn re Edmunds, 350 B.R. 636, 638—39 (Bankr. D.S.C. 2006).

53934 F.2d 568, 572 (4th Cir. 1991).

554 Id

%5 Accordin re Nockerts, 357 B.R. 497, 507—08 & n.6 (Bankr. E.DsVE006) ("Given the detailed nature of
the means testin § 707(b)(2), this Court holdsgtmailar to the old totality of the circumstandest, more than
an ability to pay (as shown on the debtor's Scheetiaind J) must be shown to demonstrate abuse gnder
707(b)(3)(B).");In re Simmons, 357 B.R. 480, 488—89 (Bankr. N.D. Ohio&0id re Richie, 353 B.R. 569, 572
(Bankr. E.D. Wis. 2006).
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"totality," by its nature, excludes nothing—not ev&irplus incomé=*

If the statutory means test is preemptive, theneti@e enterprise of cracking
down on high-income debtors is turned on its h&hd.statutory test invites debtors to
buy luxury cars, boats and vacation homes on sdagbt; payment of this secured
debt is a deductible expense. If section 707 (lg)¢&s not permit courts to punish this
sort of behavior, then bankruptcy abusergiancednot prevented’’ Recall that
BAPCPA is the bankruptcy abugeeventioract. Any other view of section 707(b)(3)
is BAFCPA®® not BAPCPA.

A broad interpretation of section 707(b)(3) pernutairts to punish strategic
manipulation of the means test. Thus, a strikings@ocould show a very low current
monthly income and could still be invited out obglter 7, because his future earnings
were expected to be higff. A case has been dismissed under section 707(b)(3)
because the debtor had received a pay bonus anidtspeluxuries rather than paying
off claims®® As under the prior law, cases can be dismisseduseca non-debtor
spouse has a high income, even if the bankruptodeides not® Voluntary
unemployment can be punished by a (b)(3) dismr$salnlike the section 707(b)(2)
test, which involves six-month historical averagasgismissal under (b)(3) may
consider post-petition developmentsThese cases constitute early evidence that none
of the old case law under section 707(b) is preethpyy BAPCPA.

Still, counter-arguments can be made. For exantpdabled veterans are not
subject to the statutory means test, if their inelébess arose during active duty or
protecting designated terrorist targets in the éth#tates, such as the Old MacDonald
Petting Zoc®* Does a court have discretion to find that the gmes of a disabled
veteran's surplus income is an abuse of the batdyruprocess under section
707(b)(3)? Unless the means test of section 7@)y completely preemptive for
everyone, it would appear that disabled veteramsbeadeprived of their right to
commit bankruptcy abuse by unpatriotic bankruptoyrts. This imposition on
disabled veterans may provide weight for the arguntieat the section 707(b)(2)
means test is preemptive for everyone. Any oth&tihg betrays the right of disabled
veterans to commit bankruptcy abuse.

%6 SeeDAVID GRAY CARLSON, A COMMENTARY TO HEGEL'S SCIENCE OFLOGIC 261 (2007) [hereinafter
CARLSON, HEGEL'S SCIENCE OFLOGIC].

®7See In reésress, 344 B.R. 919, 922 (Bankr. W.D. Mo. 2008) &hacting the means test, Congress intended
to take away discretion from the courts as to high@me debtors, who were seen as abusers ofshens.”).

%58 Bankruptcy abusgcilitation.

4| re Quintana, No. 4:05-bk-08497-JMM, 2006 Bankr. LEXIS73, at *1-2, *6 (Bankr. D. Ariz. May 3,
2006) (converting case to chapter 13 because abdgligher future income).

*1n re James, 345 B.R. 664, 668 (Bankr. N.D. lowa 2006).

%1 See In reHaney, No. 06-40350, 2006 Bankr. LEXIS 2830, a(Bankr. W.D. Ky. Oct. 19, 2006).

%52 See In reRichie, 353 B.R. 569, 577—80 (Bankr. E.D. Wis. @0(utilizing student loan undue hardship
precedents).

5335ee In rePennington, 348 B.R. 647, 65051 (Bankr. D. D@06 (considering post-petition developments
for dismissal). The totality of the circumstandess consists of the environment at the time oh#ering, not at
the time of the bankruptcy petitioBee In re Richie353 B.R. at 576n re Pennington348 B.R. at 650-51.

*Seell U.S.C. § 707(b)(2)(D)2006);see also supréext accompanying note 531,
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In spite of such arguments, and with due respedidabled veterans for the
sacrifices they have made, the better view is #iate the mechanical test is rife with
opportunity for abuse, Congress must have inteidempower judges to dismiss
cases of debtors, whether they be veterans oOtloeérwise, the meaning of BAPCPA
is to increase dramatically the opportunity for kraptcy abusé®®

One potent reason for this conclusion is this: piwoBAPCPA a United States
trustee could obtain a dismissal if the chapteaseconstituted substantialabuse.
BAPCPA strikes the word "substantial" and permirdssal for minor or trivial
abuse. Yet any claim that the means test preemsptefisurplus income under (b)(3)
licensesenormousabuse, where debtors win a bankruptcy dischargrugin the
purchase of yachts and luxury cars on securedtc&adiely, this is not what Congress
intended.

IV. DISPOSABLEINCOME IN CHAPTER13

Means testing takes a different form in chaptei¥Bereas, after BAPCPA, means
testing yields the dismissal of a chapter 7 casedaversion to chapter 13, at the
debtor's option), chapter 13 uses the BAPCPAdadttermine "disposal income," all
of which must be dedicated to payment of crediimider the chapter 13 plan. That is
to say, in order to obtain confirmation of a plarlailtimate discharg&® a debtor
must dedicate all "disposable income" to the exenudf the plan for the requisite
period. Thanks to BAPCPA, the definition of displlgancome is tied to the section
707(b)(2) means test—although there is linguistaugd to dispute this conclusion.

By way of background, when chapter 13 was firstctew debtors were only

% Two consumer bankruptcy experts, Marianne B. Gwdtend Michaela M. White, have argued, in contrast,
that where a debtor passes the means test, surptuse can never be the basis of a dismi€aitraln re Hill,

328 B.R. 490, 506 (Bankr. S.D. Tex. 2005) (notimg-BAPCPA dictum). Their major point is that, if)()
enables dismissal for surplus income even if thHetatepasses the means test, the means test isreende
superfluous—an interpretatifeux pas Culhane & WhiteCatching Can-Pay Debtorsupranote 25, at 690
(noting examples where means test is irrelevarg). Gulhane and White also concede that a dismi$sal
debtor for gaming the means test by, say, incus@uyred debt for luxury items on the eve of baptiawfor the
sole purpose of passing the means test is growmditigmissal under section 707(b)(3)(B). But ortus ts
conceded, cann@nythingsanctioned by the means test be used as grourgis ta of a debtor under the
"totality of the circumstances"? For these reasGnthane and White are contradictory on the questicether
there existanyimmunity against (b)(3) dismissals based on theent of the (b)(2) test.

While we are at it, Culhane and White also protestnotion that debtor retention of excessive exemp
property could be grounds to dismiss the chaptaseld. at 690-91. But isn't the whole exercise of sectio
707(b) designed to punish debtors for seekingttorréoo much post-petition wage income, whicke Bxempt
property, the creditors cannot get in chapter ¥2@Gthe premise of section 707(b) in this regaid hard to see
why a court shoulshot use dismissal to coerce a debtor to surrender jgtkans. See generallfEugene R.
Wedoff, Judicial Discretion to Find Abuse Under Section ®){3), 71 Mo. L. Rev. 1035 (2006) (arguing
bankruptcy judge has duty to consider debtor'snfife situation even though means test presumpsion
inapplicable).

*®Discharge in chapter 13 is deferred until the fBarompleted. 11 U.S.C. § 1328(a) (2006). Whezgthn
is not completed, a bankruptcy court still has@ison to grant a discharge if the debtor has paide than the
creditors would have received in chapter 7, if ffiodtion of the plan is not feasible, and if plaefalilt was not
the debtor's fault. 11 U.S.C. § 1328(b) (2006).
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required to pay every creditor what he or she wdaide received in chapter?.
Since a great many debtors had no non-exempt agsetsnplied zero payment plans
in chapter 13 could be routinely confirm®8In 1984, Congress added the further
requirement that, unless every unsecured creditbttee chapter 13 trustee consented
otheg\Y/\(/)iseS,69 debtors would have to dedicate all disposablenreto the chapter 13
plan:

Under former 1322(d), and prior to 1984, there wasequired duration of a

chapter 13 plan.

[P]lan payments could extend anywhere from 30 daywe years.

There was no minimum length required nor any mimmamount that
must be dedicated to the plan other than the reou@nt under 8
1325(a)(4) that the plan pay unsecured creditolsast as much as
they would receive in a Chapter 7 liquidatioh.

In those days, courts used the good faith requinéfesection 1325(a)(3) to prevent
the debtor from writing a plan of too short durati®

In 1984, however, Congress added section 1325(Ihwiequired (unless all
creditors consented otherwise) debtors to dedidaposable income" to the plan for a
minimum of three years (unless, of course, unselctmreditors were entirely paid in a
shorter period)>”

The definition of disposable income was relativeiliyiple. It meant income not
reasonably necessary for maintenance or supptinealebtor or a dependent of the
debtor’” If the debtor ran a business, disposable inconsedefined as that income
which was not necessary for "the continuation, gmestion, and operation of such
business>” In order to adjudicate disposable income, a delts required to file
Schedule I, showing income, and Schedule J, shoaspgnses. In 1998, Congress
added a televangelist amendment making religiodschiaritable contributions the
equivalent of maintenance and support of the deéBtor

%711 U.S.C. § 1325(a)(4), (5) (1978).

S8 E g, In re Sheets, 26 B.R. 523, 526 (Bankr. D.N.M. 1983) ficoting zero payment plan).

%%f no creditor objects, the court must approvéaa gven if not all disposable income is dedicatethe
plan.Seeln re Benson, 352 B.R. 740, 742 (Bankr. E.D.N.C. 2006).

570 See generallyyames Rodenberg, CommeReasonably Necessary Expenses or Life of Riley@: Th
Disposable Income Test and a Chapter 13 Debtofesstyle 56 Mo. L. REv. 617, 622 (1991) (recounting
legislative history for chapter 13 legislation).

*11n re Davis, 348 B.R. 449, 452 (Bankr. E.D. Mich. 2006).

2 gee, e.gid.

573SeeBankruptcy Amendments and Federal Judgeship At$84, Pub. L. No. 98-353, § 317, 98 Stat. 333,
356.

57411 U.S.C. § 1325(b)(2)(A) (1986).

55|d. § 1325(b)(2)(B).

576 Since tithing still must be "reasonably necessarye expended,” courts after 1998 still found eatos
question whether tithing could be subtracted fraspasable income. 11 U.S.C. § 1325(b)(2) (2086¢Anne
McLaughlin, Tithing in a Chapter 13 Plan: The Requirement aci$tmableness Under the Religious Liberty and
Charitable Donation Protection Acd7 B.C.L. Rev. 375, 391-93 (2006) (analyzing cases where courts
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Courts came to confirm very different chapter 181l One version was a "pot
plan." According to such a plan, the debtor hapay a fixed amount defined by the
amount of disposable income over the three-yeaio@éf Alternatively, courts
confirmed percentage plans; the debtor would coetito pay until the unsecured
creditors were paid a stipulated percentage of tteim>’® At stake was: who benefits
when unsecured creditors do not file proofs ofalay the bar date? In a pot plan, the
other unsecured creditors get a higher percentdugm wne of their fellows forgets
about the proof of claim. In a percentage plandiéletor benefits because, once the
filing creditors get their percentage, the deb#or stop contributing disposable income
to the plan.

BAPCPA now more rigorously regulates the length ofiapter 13 plan. BAPCPA
requires chapter 13 plans to run for five yearsh# debtor and any spouse have
incomes above the state median income. Otherwiges @are to run for three years.
Section 1322(d)(2) still permits the extensionhaf three-year period (now applicable
to below-median debtors only). Prior to BAPCPA, maourts held that the debtor
must voluntarily agree to this extensiiln either case, lesser time is possible if the
plan provides for payment in full of all creditofS.

Courts have generally rejected the premise thdhtiee-or-five year period can be
used to calculate a total payment, which can tlegpelid over a shorter periétt.This
is a blow to debtors witho disposable income, who hope to stay with the plag
until the administrative creditors and car lender@aid>®* But it can be defended on

struggled to determine whether tithing could bedbed from disposable income). BAPCPA does ngtton
rescue televangelism from this dilemns&eMcLaughlin,supra at 397 ("Giving religious donations similar
treatment would require a distinct, automatic exgomng").

"" See In reGolek, 308 B.R. 332, 335 (Bankr. N.D. Ill. 2004A] pot plan . . . fixes the amount a debtor
must pay into the plan, leaving the question oteetage each general unsecured creditor will recigiv
payment until all claims are approved.”).

8 See id ("A percentage plan designates what percentaiie ofaim each general unsecured creditor will
receive without stating an exact dollar amountdbbtor must pay into the plan . . . Sge alsdRichard I.
Aaron,Hooray for Gibberish: A Glossary of Bankruptcy Sjdor the Occasional Practitioner or Bewildered
Judge 3 DEPAUL Bus. & Comm. L.J. 141, 162 (2005) (designating significance exfcgntage plans and how
they pay creditors "a percentage of their claims").

5 See In rNevitt, No. 05-77798, 2006 Bankr. LEXIS 1763, a#*(Bankr. N.D. Ill. Aug. 18, 2006) (citirg
re Villanueva, 274 B.R. 836, 842 (B.A.P. 9th Cir. 200

*05eel1 U.S.C. § 1325(b)(4)(B) (2006).

%81 Accord In reLuton, No. 6:06-bk-70629M, 2007 Bankr. LEXIS 747*8 (Bankr. W.D. Ark. Mar. 8, 2007);
In re Slusher, No. BK-S-06-10435-BAM, 2007 Bankr. LEXIZ7, at *5 (Bankr. D. Nev. Jan. 17, 200f)re
Casey, 356 B.R. 519, 52627 (Bankr. E.D. Wash. pa@6e Girodes, 350 B.R. 31, 34 (Bankr. M.D.N.C.
2006);In re Davis, 348 B.R. 449, 457 (Bankr. E.D. Mich. 2006);e Nevitt 2006 Bankr. LEXIS 1763, at *11—
12;In re Schanuth, 342 B.R. 601, 606—-08 (Bankr. W.D. M&@8&)(see also In r&Vayman, 351 B.R. 808, 812
(Bankr. E.D. Tex. 2006) (granting payment in filbdl allowed unsecured claims over shorter peaitiime so
long as projected disposable income requirementpssed).

%21 re Girodes 350 B.R. at 37 ("Debtor contends that if thenedslisposable income and the debtor pays
priority and secured debt in a shorter periodrogtithe debtor should receive a dischargse®;also In r®ew,
344 B.R. 655, 662—-63 (Bankr. N.D. Ala. 2008)re Schanuth342 B.R. at 605. Where the debtor has negative
disposable income and is nevertheless paying enoygdy the administrative expenses, the plantifeasible
within the meaning of section 1325(a)(6). Howewvergere the debtors have social security income eetile
from "current monthly income" as defined in secti@i(10A)(B), and where they volunteer to contribtiis
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the policy ground that the minimum term permits itmnmg the debtor over time and
modification of the plan if the debtor's incomerigmses over that tinté® A few
courts, however, disagree and allow a debtor vattisposable income to end the plan
early®*On the other hand, section 1325(b) is triggerdy ibthe trustee or a creditor
objects®® Therefore, in the absence of an objection, a aoust confirm a plan of
shorter duration than indicated by the applicablmmitment period®°

In addition, it has been suggested thatdificationunder section 1329 is not
subject to these time periofIf so, debtors can confirm a plan with the mandato
time period and then promptly modify for the pertbdy really prefer. According to
section 1329(b)(1) of the Bankruptcy Code, onltisaes 1322(a) and (b), 1323(c), and
1325(a) apply to modifications. The minimum "appbte commitment period" is
established in section 13255 Therefore, modification becomes a means to subvert
the commitment period. It remains to be seen whetharts will permit this to happen.
For example, section 1325(a)(3), which does appmodifications, requires that a
plan be in good faith. This wildcard may be enotmbrevent the subversion of the
commitment period. But, once again, the questi@meamvhether it is bad faith to take
advantage of opportunities created in the Bankyuptude itself. Use of the good faith
requirement to prevent actions consistent witlstatute is tantamount to legislation, a
function properly allocated to Congress alone.

A. Gross Income

Disposable income for both above- and below-med&tors involves "current
monthly income,"” a new term defined by BAPCPA. As mave seen, this involves
average monthly income over the six months pridoaokruptcy’®®

BAPCPA provides several income exclusions for olap8. To the extent chapter
13 adds these deductions from income, the chaptezahs test does not accurately

amount to the plan, the implication can be overcd®ee In re SchanutB42 B.R. at 605

%8 5ee In reslusher 2007 Bankr. LEXIS 127, at *36 ("With an ongoingligation by the debtor to remain in
bankruptcy for the plan term, interested partiesroanitor the debtor and capture any increasdwidébtor's
income during that time.").

%84 See In reBrady, No. 06-18922/JHW, 2007 Bankr. LEXIS 501*G(Bankr. D.N.J. Feb. 13, 2007 re
Fuger, 347 B.R. 94, 102 (Bankr. D. Utah 20G®e alsdn re Alexander, 344 B.R. 742, 751 (Bankr. E.D.N.C.
2006) ("Because applicable commitment period ieretthe statute makes relevant only with regarthéo
required payment of projected disposable incomas®cured creditors and not to any other plan paisro
requirements, it simply does not come into play ieheo projected disposable income must be taken int
account."”) (dictum).

8511 U.S.C. § 1325(b)(1) (2006) ("If the trustedtor holder of an allowed unsheriff claim objects .").

%% See In reJackson, 353 B.R. 849, 852 (Bankr. E.D.N.C. 2006).

%87 SeeSunahara v. Burcharth(re Sunahara) 326 B.R. 768, 781-82 (B.A.P. 9th Cir5206 re Girodes 350
B.R. at 38 ("While pre-confirmation modificationaust comply with all of the requirements of § 13past-
confirmation modifications only require complianeiéh 88 1322(a), 1322(b), 1323(c) and 1325(a).").

%8 35eel1 U.S.C. § 1325(b)(4) (2006). A maximum is alsrissection 1322(dBee id§ 1322(d)(2) (noting
"the plan may not provide for payments over a gktfmt is longer than 3 years, unless the courtcdase,
approves a longer period, but the court may not@gpa period that is longer than 5 years" if gef@ctors are
met).

%89 See supraext accompanying notes 259—61.
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foretell the chapter 13 payout. For example, sacti825(b)(2) requires deductions
from this gross income amount: "child support pagtaefoster care payments, or
disability payments for a dependent child made dacoedance with applicable
nonbankruptcy law to the extent reasonably necgssére expended for such child . .
.."%n chapter 7, these amounts are included withimrémt monthly income," for
purposes of the means t&8tAnd, according to new section 1322(f):

A plan may not materially alter the terms of anadescribed in
section 362(b)(19) and any amounts required toyepeh loan shall
not constitute 'disposable income' under secti@t 3%

We learn in section 362(b)(19) that the automatyg sannot prevent the

withholding of income from a debtor's wages andeobilon of
amounts withheld, under the debtor's agreementodaihg that
withholding and collection for the benefit of a pem, profit-sharing,
stock bonus, or other plan established under sedtid, 403, 408,
408A, 414, 457 or 501(c) of the Internal Revenudéiaf 1986 that is
sponsored by the employer of the debtor . . ..
(A) to the extent that the amounts withheld andeoctéd are used
solely for payments relating to a loan from a plauder section
408(b)(1) of the Employee Retirement Income Segukiit of
1974 or is subject to section 72(p) of the InteRRavenue Code
of 1986; or
(B) a loan from a thrift savings plan permitted andubchapter
Il of chapter 84 of title 5, that satisfies thequarements of
section 8433(g) of such title . .3%

Here we see a requirement that chapter 13 reirttiatepayment of an ERISA loan.
So, it must be the case that the amounts needadddhe reinstatement are not to be
included within the concept of disposable incofffe.

Although the concept nowhere appears in section5{32 which defines

%9011 U.S.C § 1325(b)(2) (2006).

%1 5ee suprdart I11.A.6.b.

%9211 U.S.C § 1322(f) (20086).

%93d. § 362(b)(19).

*“InIn re Haley 354 B.R. 340, 343-44 (Bankr. D.N.H. 2006), thetdes were committed to a sixty-month
plan. Yet their ERISA loan would be paid in onlyetuty-eight months. The United States trustee iedigtat
Judge Mark Vaughn borrow from the rule of secti®(b)(2)(A)(iii), pertaining to secured loan expesisThat
rule requires that total payments due be dividesixty to determine average monthly expense. J\dgghn
refused to prorate. The debtors were permittecettudt the full amount of the ERISA loan repaymergtn
though these payments would end in twenty-eightthBee idat 344;accordin re Wiggs, No. 06B70203,
2006 Bankr. LEXIS 1547, at *3 (Bankr. N.D. Ill. Aug, 2006). According to Judge Vaughn, "The Trusiee
unsecured creditors are not without remedy . plasmodification under section 1329 would be laxde at or
about the time that the loan obligation is satisfiSee In re Haley354 B.R. at 344.
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disposable income, section 541(b)(7) provides ERISA withholding "shall not
constitute disposable income as defined in sed®@%(b)(2).%% So, once agaifi’ we
see the phenomenon of, not incorporation by reterebut a kind of reflexive
Hegelian self-incorporation of section 541(b)(7pisection 1325(a)(5).

The upshot of this is that any such amounts musixsuded from disposable
income from chapter 137 This legislation therefore overrules cases whigld that a
debtor could not deduct from disposable incomeatieunts needed to repay such
loans®® Yet such withheld amounts would not be valid exggsrfor the purpose of
section 707(b)(2), at least according to some s6UTo this extent, section 707(b)(2)
gives an inaccurate prediction of the chapter S étive to chapter 7 liquidatidf?
The means test therefore kicks out debtors fromten& who may have no disposable
income in chapter 1%*

For some debtors, the definition of disposable mmeomay make the plan
infeasible and not confirmabf Job loss tends to cause this anomaly, and, dfter a
job loss is typically theeasorwhy a debtor needs bankruptcy refi&To bar debtors

5 d. § 541(b)(7).
® See suprdext accompanying notes 56-58. Hegel would césl ‘treturn-into-self* (Rtickkehr in sich).
CARLSON, HEGEL'S SCIENCE OFLOGIC, supranote556,at262—63.

97 See In re Wigg2006 Bankr. LEXIS 1547, at *3.

%8 gee In reAnes, 195 F.3d 177, 180 (3d Cir. 199@)re Harshbarger, 66 F.3d 775, 777 (6th Cir. 1995).

%9See In rBarraza, 346 B.R. 724, 726, 731 (Bankr. N.D. P806).But see In r@hompson, 350 B.R. 770,
776-77 (Bankr. N.D. Ohio 2006) (holding repaymehnERISA loans is a deductible secured debt expense)
Thompsons discussedupraat notes 470—86.

6%0see In rawalker, 05-15010-whd, 2006 Bankr. LEXIS 845, & fBankr. N.D. Ga. May 1, 2006) ("Section
707(b)'s presumption of abuse was not intendeddalaes not produce the most accurate predictidelubr's
actual ability to fund Chapter 13 plan.")

1 5ee In reohns, 342 B.R. 626, 627-28 (Bankr. E.D. Okla.6300

€925ee In reHanks, 06-22777, 2007 Bankr. LEXIS 46, at *3 (Baiik Utah Jan. 9, 2007)) re Clemons, 05-
85163, 2006 Bankr. LEXIS 1366, at *1, *15-16 (BarikrD. Ga. June 1, 2006).

%3 3See In reSlusher, BK-S-06-10435, 2007 Bankr. LEXIS 12756, *17—19 (Bankr. D. Nev. Jan. 17,
2007) ("[TThis court holds that line 58 of Form B2 a presumptive, but not an exclusive, basisdtmulating
'projected disposable income' as used in 11 U&1325(b)(1)(A).");jn re Grady, 343 B.R. 747, 753 (Bankr.
N.D. Ga. 2006)tn re Jass, 340 B.R. 411, 417-18 (Bankr. D. Utah 2066h re Hanks Judge Judith Boulden
specifically rejected this argument and held th22® governs disposable income:

Itis not at all clear that Congress did not adyuakend to keep people out of bankruptcy
altogether if possible or perhaps to push themimdovidual chapter 11 cases, nor is it
clear that a "fresh start" is still the overridipglicy of the portions of the Bankruptcy Code
at issue in this case. Perhaps the concept ofrdumrenthly income is an expression of
Congress' intent that debtors should attempt tvesheir financial difficulties outside of
bankruptcy for a period of time before filing. Iredk this view would jibe with the new
prepetition briefing requirement in § 109(h)(1) ttlentemplates meaningful credit
counseling and the performance of budget analygegwgix months of filing as well as
the requirement in 8§ 521(b)(2) that the debtor dileopy of any debt repayment plan
developed during the prepetition counseling session

2007 Bankr. LEXIS 46, *17-18 (footnote omitted)cAngressional intent to push chapter 13 debtorswho
incomes have fallen into chapter 11 must be diseajras chapter 11 requires the commitment of deiple
income to the plan, per the definition in secti@23(b).Seell U.S.C. § 1129(a)(15) (2006).
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from chapter 1decausehey have lost high-paying jobs is perverse ind&kd

The opposite is also possible. Net current morittdgme on Form B22C may be
lower than actual net income. In such cases theraniincentive to rush into
bankruptcy on the basis of the low historical agef&’

According to section 1325(b)(1), a plan must previtat "all of the debtor's
‘projecteddisposable income' received in the "applicableradment period™ must be
dedicated to the plafi® Yet Form B22C asks for historic income, which nret
accord withprojectedincome. According to Judge Bruce Markell:

[Hlistorical figures [must not be] the exclusiveteleninants of those
finances. Otherwise, projecting static historicglifes over a future
period would be like attempting to ascertain thiurfel value of a
company's stock based solely on the averagesibitk price over the
previous six months, without taking into accountrrently

anticipating market trends. Using just the foregte’s static historical
income average and nothing else could lead tojagiron unhinged

from reality®®’

Because of these anomalies, and because sectib(b)@J(B) refers trojected
disposable income, many courts have rejected axeluse of the historic average and
required the use of future projections based os famt appearing on the face of Form

%4 In In re Hanks Judge Judith Boulden held that, in cases wheren@22C made chapter 13 plans
infeasible, a court might lighten up on the disfdsancome requirement under the authority of secti
707(b)(2)(B)(i):

[In any proceeding brought under this subsectios presumption of abuse may only be
rebutted by demonstrating] "special circumstanagsh as a serious medical condition or a
call or order to active duty in the Armed Forcesthte extent such special circumstances
that [sic] justify additional expenses or adjustitsesf current monthly income for which
there is no reasonable alternative."

2007 Bankr. LEXIS 46, at *22 (quoting 11 U.S.C.®&{b)(2)(B)(i) (2006)). IrHanks the debtor had lost a
high-paying computer programming job and was redtceeviewing bad movies for objectionable content
20 cents a minute. Judge Boulden ruled that jobadizgion was not an extraordinary circumstance theeit
question arises whether the debtor's submissiarptEn in chapter 13 constitutes a "proceedingditbunder
this subsection"—that is, under section 707{8).at *22—24. The argument in favor of Judge Boulden's
reference to section 707(b)(2)(B)(i) is that, adaug to section 1325(b)(3), "amounts reasonablyssary to be
expendedinder [§ 1325(b)(2)] shall be determined in acaac® with subparagraphs (A) and (B) of section
707(b)(2)," if the debtor is above-medidah. at *7 (emphasis added). Judge Boulden therefmggses to use
section 707(b)(2)(B)(i) to adjushcome whereas section 1325(b)(3) references sectiofbJ(@J only with
regard teexpensedn chapter 13, income is defined in section 18R2( to be "current monthly income," a term
defined by section 101(10A). In section 101(10A)edinds no invitation to make adjustments of the s
extended by section 707(b)(2)(B)(i) in chapter Jesa Therefore, Judge Boulden overreaches by biogadine
discretion of section 707(b)(2)(B)(i) for use inagitier 13 cases.

8% See In reHardacre, 338 B.R. 718, 722 (Bankr. N.D. Tex. 2006

% re Slushey 2007 Bankr. LEXIS 127, at *7 (emphasis added).

71d. at *16.
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B22C%% Schedule | contains this information. Form B22@ baen called the "rear
view mirror" approach; Schedule |, which asks tlebétdr to project income going
forward, is the "crystal ball" approaiin addition, section 1325(b)(1) refers to "as of
the effective date of the plan . . ®*®This also points away from "current monthly
income" and toward Schedulé'.

Does this not make the definition of "current mdytincome” irrelevant? Not
quite. Form B22C must still be used to determinetiver a debtor is above or below
the median incom&2 The definition was still relevant to define $®urceof income,
even if its concept of historic average is rejeftédnd inIn re Jas$* Judge William
Thurman ruled that current monthly income createdresumption of projected
income, unless the debtor came forward with copteaidenceé™

The definition is also relevant to establish tHe that social security income must

8% Accord In reRiggs, No. 06-20826, 2007 Bankr. LEXIS 542, a(Bankr. E.D. Ky. Feb. 27, 2007 re
LaPlana, No. 06:05-bk-17635-KSJ, 2007 Bankr. LE329, at *16—-17 (Bankr. M.D. Fla. Feb. 9, 20Qn)re
Zimmerman, No. 06-31086, 2007 Bankr. LEXIS 410:18 (Bankr. N.D. Ohio Jan. 29, 200T¥; re Pak, No.
05-49326, 2006 Bankr. LEXIS 3437, at *5—10 (BamkiD. Cal. Dec. 14, 2006l re Edmunds, 350 B.R. 636,
639-44, 646-47 (Bankr. D.S.C. 2008)re Demonica, 345 B.R. 895, 900-01, 905 (Bankr. N.D2006);In
re Fuller, 346 B.R. 472, 475 (Bankr. S.D. lll. 2008)re Grady, 343 B.R. 747, 752 (Bankr. N.D. Ga. 2006);
re Kibbe, 342 B.R. 411, 413-15 (Bankr. D.N.H. 2006);e Jass 340 B.R. at 419n reHardacre 338 B.R. at
722.But sedn re Tranmer, 355 B.R. 234, 236-52 (Bankr. D. Mont.®0 re Barr, 341 B.R. 181, 183-84
(Bankr. M.D.N.C. 2006) (finding debtor with no netome under Form B22C and positive net income unde
Schedule | and J could not be found in bad faith).

%9 See In reRenicker, 342 B.R. 304, 309 (Bankr. W.D. Mo. 2006)

61011 U.S.C. § 1325(b)(1) (2006).

11 See In reHardacre, 338 B.R. 718, 722 (Bankr. N.D. Tex. J0@kploring the consequences of
misinterpreting "current monthly income").

%12 Seeln re Nevitt, No. 05-77798, 2006 Bankr. LEXIS 1763, *Bafkr. N.D. Ill. Aug. 18, 2006) (“The
remaining portion of Form B22C is used to calculgm®jected disposable income' in accordance with §
707(b)(2)(A) and (B).").

613 See In reHardacre 338 B.R. at 723.

®14340 B.R. at 418.

15 Accord In reZimmerman, No. 06-31086, 2007 Bankr. LEXIS 410%2& (Bankr. N.D. Ohio Jan. 29,
2007);In re Slusher, BK-S-06-10435, 2007 Bankr. LEXIS 12722tn.15 (Bankr. D. Nev. Jan. 17, 200M)re
Devilliers, No. 06-10415, 2007 Bankr. LEXIS 75¢a4—-19 (Bankr. E.D. La. Jan. 9, 2007). Accordindtdge
Markell in Slusher

The Court acknowledges that its result is not whadry person reading Section
1325(b) might reach, considering the general vigat tBAPCPA sought to limit
bankruptcy judges' discretion in various areas.aR#lgss of what this court may write,
there remains a common sense argument to the dffattif Congress had meant
"disposable income" to be a presumptive guidegoojécted disposable income" it could
have said so in explicit terms. But it didn't, aisb didn't amend Section 1325(b) so that
there is but one, unambiguous, canonical readinidpi$ vacuum, courts must puzzle over
the intended differences, if any, between "projgttisposable income and "disposable
income" without a modifier. This court's resulieth can perhaps best be characterized as
the least flawed of all possible interpretatiorasieof which is in some way unsatisfactory
in its own right.

2007 Bankr. LEXIS 127, at *22 n.15.
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be excluded from projected income, accordingntoe Ward®'® This doesn't make

much sense. If Schedule | rules instead of cumamtthly income, theall of current
monthly income should be thrown out and social sgcincome therefore can be
considered!’

Meanwhile, even if courts throw out Form B22C imdaof Schedule 1, it is still
the case that Form B22C is the sole means of detiexgrwhether the three- or five-
year term is the applicable commitment. It is rie source for determining actual
projected disposable incorfi&.

Some courts, however, have ruled that "projectegidms nothing; the court can
only consider the history-based "current monthly incdf&On this assumption,
debtors with social security income (excluded franrent monthly income) can write
plans that do not in fact dedicate all disposatteine to the plaff°

Even if disposable income must be defined pursttahbrm B22C, there is still
the possibility that post-confirmation plarodificationcan occur without any regard to
section 1325(b). As stated earlier, section 132B(&ists that, for example, section
1325(a) apply to modifications, but there is nouiegment that section 1325(b) must
be satisfied?! Therefore, it is open for courts wedded to Forr@B2 chuck the form
entirely if the debtor moves to modify the pf&hin fact, since the entire idea of
dedicating disposable income to the plan stems fsention 1325(b), there is no
statutory reason why modifications could not peradebtor meeting the minimal
requirement of section 1325(a)(4)—all creditors tmeseive what they would have
received in a hypothetical chapter 7 case—to keeghndisposable income that the
original plan gave to the creditors. Congress sinfiptgot to address the point that
section 1329 modifications allow for the completgbwersion, not only of the
BAPCPA reforms, but of the anti-consumer reforms1884 that imposed the
disposable income requirement of section 1325(herfirst place.

B. Below-Median Debtors

The new definition of disposable income adopts leference section

®1® No. 06-42411, 2007 Bankr. LEXIS 58, at *8—9 (BanktD. Mo. Jan. 7, 2007).

817 Judge Arthur Federman also suggested that "matipglthe Code" could be grounds to deny confiromati
because the chapter 13 plan was not proposed thfgdh.Id. at *9; cf. 11 U.S.C. § 1325(a)(3) (2006). Other
courts, however, have ruled that disposable incgmees can never be re-visited under section 1333(8ee
supratext accompanying note 551.

®8|n re Beasley, 342 B.R. 280, 284 (Bankr. C.D. Ill. 200%}]he statutory formulas and Form B22C do lead
to a fully-dispositive calculation of the applicaldommitment period.").

®% See In rekolb, No. 06-32036, 2007 Bankr. LEXIS 993, at *Bapkr. S.D. Ohio Mar. 30, 2007) re
Brady, No. 06-18922/JHW, 2007 Bankr. LEXIS 501*18—19 (Bankr. D.N.J. Feb. 13, 200®);re Tranmer,
355 B.R. 234, 238 (Bankr. D. Mont. 200); re Girodes, 350 B.R. 31, 36 (Bankr. M.D.N.C. 2006);re
Alexander, 344 B.R. 742, 748-50 (Bankr. E.D.N.Q0&0

620 35ee In reRotunda, 349 B.R. 324, 330, 332-33 (Bankr. N.D.Ne006) (adhereing to Congress' exclusion
of social security benefits from payment to unsedwreditors in chapter 13 context).

621 See supraext accompanying notes 587—88.

2 5ee In rdreland, No. 6:06-bk-70571M, 2007 Bankr. LEXIS 996+17—19 (Bankr. W.D. Ark. Apr. 2,
2007).
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707(b)(2)(A)'s lengthy definition of expenses foaimtenance and support of the
debtor®?But the cross-reference only applies for aboveiamedebtor$?* Where the
debtor is below the median, section 707(b)(2)(A)egoance of expenses has no bite.
Rather, expenses are defined as:

[A]Jmounts reasonably necessary to be expended—
(A)(i) for the maintenance or support of the delatioa dependent
of the debtor or for a domestic support obligatitmt first
becomes payable after the date the petition id;faad
(i) for charitable contributions . . . in an amaumot to
exceed 15 percent of gross income of the debtahtoyear
in which the contributions are made; and
(B) if the debtor is engaged in business, for thgnpent of
expenditures necessary for the continuation, pvaten, and
operation of such busine¥s.

So, in below-median cases, expenses are deterratwmding to Schedule J, not
Schedule B22¢* According to Form B22C, a below-median debtooisraquired to
fill out Part IV of the Form, which sets forth timeeans-testing criterf®’ For this
reason, a debtor was not permitted to claim the die@uction for car ownership
expense (where he owned the cars outright andyreatl no expense), though the
debtor was invited to schedule an anticipated emaplacement?®

C. Above-Median Debtors
1. The Unfairness of It All
Above-median debtors have the same definition osgrncome as do their

antipodean fellows, but, unlike below-median deht@xpenses are arguably to be
defined by section 707(b)($}? We have seen that the section 707(b)(2) test permi

3 5ee11 U.S.C. § 1325(b)(3) (2006).

%435ee In réWiggs, No. 06-70203, 2006 Bankr. LEXIS 1547 at*¥(Bankr. N.D. lIl. Aug. 4, 2006) ("Thus,
[below-median] family income debtors may not bewatd expenses as great as [above-median] famityriac
debtors.").

%511 U.S.C. § 1325(b)(2) (2006).

6% 3ee In reHanks, 06-22777, 2007 Bankr. LEXIS 46, at *3 Bargkr. D. Utah Jan. 9, 2007) (stating above-
median debtors use Form B22G);re Fuller, 346 B.R. 472, 474 (Bankr. S.D. lll. 2008khedule J does not
reflect payment to secured creditors, so this rhbastubtracted to determine how much disposablariede
available taunsecuredreditors Sedn re Nevitt, No. 05-77798, 2006 Bankr. LEXIS 1763, a0(Bankr. N.D.

Ill. Aug. 18, 2006).

27 Form B22C supranote 33, Part IV.

% 5ee In reThicklin, 355 B.R. 856, 859 (Bankr. M.D. Ala. 2006

29 Seell U.S.C. § 1325(b)(3) (2006). For the view thamabmedian debtors have the right to section
707(b)(2)(A)(ii) expenses, see generdtlye Miller, 2007 Bankr. LEXIS 201, at *1 (Bankr. N.D. AlanJ438,
2007);In re Hanks 2007 Bankr. LEXIS 46, at *1n re Farrar-Johnson 353 B.R. 244 (Bankr. N.D. Ill. 2006);
In re Alexander 344 B.R. 742 (Bankr. E.D.N.C. 2006); dnde Barr, 341 B.R. 181 (Bankr. M.D.N.C. 2006).
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gross manipulation by above-median debtors, pdatiiguby allowing such debtors to
count all secured debt as a deductible exp&fiselow-median debtors may feel
cheated that they are stuck with Schedule J, whalgave-median debtors can use the
much more manipulable standard of section 707(l1) &3 Judge Catharine Carruthers
has pointed out, that's politic&' Congress has decided to provide high-income
debtors with an increased opportunity to abuseysem and have left below-median
debtors to the harsh regime of Schedule J (whitlased omctual expenses).

Courts have not hesitated to vent their feelingsuathe unfairness of allowing
debtors the shelter of the means test of secti@bj@). According to Judge Russell
Nelms,

The means test does not distinguish those who tn@egehard from
those who have hardly tried. It is a blind legisiatformula that
attempts to direct debtors to a chapter that pes/fdr at least some
measure of repayment to unsecured creditors qwetiad of year§>

And Judge Susan Kelley has remarked:

While this provision of the new statute does notfgren as
advertised, perhaps prompting trustees, unsecuoeedars and even
some bankruptcy judges to long for the "good olgstiaf reviewing
Schedules | and J and determining whether privdted, high speed
internet access, and a pack-a-day habit were rabkoand necessary
for the debtor's maintenance and support, the nteanofanew 8
1325(b)(3) is clear. The court must decide the "ami® reasonably
necessary to be expended" for above-median deidisesd solely on
8 707(b)(2)(A) and (B), i.e., Form B22C, not on @€ income over
expenses from Schedulé&3.

Nevertheless, courts have exploited the fact #ettan 1325(b)(1) requires the debtor
to dedicate projecteddisposable income" to the pl&it.Just as the word "projected"
has led courts to abandon Form B22C for Schedaitethe income side, courts have
likewise abandoned Form B22C for Schedule J oexpense sid®° Judge Michael
Kaplan, inln re LaSot&*® in particular waxed indignant that a debtor copedl his

30 5ee suprdart I11.B.2.x.

31 See In reGirodes, 350 B.R. 31, 37 (Bankr. M.D.N.C. 20086).

®321n re Barraza, 346 B.R. 724, 729 (Bankr. N.D. Tex. 2006)

3 1n re Guzman, 345 B.R. 640, 646 (Bankr. E.D. Wis. 2006).

8% 5eell U.S.C. § 1325(b)(1)(B) (2006) (Emphasis added).

% see In reEdmunds, 350 B.R. 636, 645 (Bankr. D.S.C. 2006)e McPherson, 350 B.R. 38, 47 (Bankr.
W.D. Va. 2006) ("Form B22C is only a form. It casithe weight of neither the Bankruptcy Code ner th
Federal Rules of Bankruptcy Procedurdri),e Fuger, 347 B.R. 94, 101 (Bankr. D. Utah 2006)e Renicker,
342 B.R. 304, 308 (Bankr. W.D. Mo. 2006).

63351 B.R. 56, 60 (Bankr. W.D.N.Y. 2006) (discussimgjected disposable income).
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bank account because his actual expenses werth@sshe expenses provided in
section 707(b). He insisted that the savings bécdtstl to paying creditors. In re
Love®’” Judge William Sawyer noted that the test in chalRdsprojecteddisposable
income, which justified departing from Form B22Ctba expense side (but not on the
income side).

This Court acknowledges that its approach resulisviolation of

a fundamental accounting principle, that expenisesld be matched
with income. One may argue that it is illogicaldefine disposable
income using income based upon historical dataexmpenses on
projections of future expenses. The mismatchirtgsibrical income
figures with future expenses violates the matchirigciple which

underlies accrual accounting. Moreover, one magaeably argue
that it is neither logical or [sic] fair to impoghis mismatch in
performing the means test under § 707{b).

This approach can be criticized for one-sidednHdsgie are to throw out B22C
expenses because they are not projections, sheutdtralso throw out B22C income
on the same grounds?

In re Fulle®is the mirror opposite. There, Judge Pamela Pepje=t that Form
B22C is subject to override by Schedule | as tsgiaocome, but these debtors are
entitled to follow Form B22C as to expen§&sThis one-sided approach doesn't make
sense. If "projected" allows the definition of "oemt monthly income" to be ignored,
why doesn't it authorize the override of expensesell?

Courts have disagreed over whether the above-mettibtor may deduct the
amount due on a secured claim where the debtordst® surrender the collateral in
guestion. Surrender of the collateral is an appta@ram-down technique, and many
debtors will avail themselves of®t! especially since BAPCPA increases the price of
cramming down car¥? In In re Walke®** Judge Homer Drake ruled that the debtor
could have the deduction, as expenses are defigesettion 707(b)(2), which
authorizes a fixed deduction for transportation ekghip and maintenance as a Local
Standard. But other courts have disagreed on thangl; previously alluded to, that a
transportation ownership deduction is not "applieabl the debtor owns the vehicle
outright®**

Judge William Anderson tried a different justificat for preventing an above-

637350 B.R. 611, 613 (Bankr. M.D. Ala. 2006).

6% d. at 614-15.

639346 B.R. 472 (Bankr. S.D. IIl. 2006).

%401d. at 482-85accordIn re Carlton, No. 06-71322, 2007 Bankr. LEXIS 545, 22x24 (Bankr. C.D. Ill.
Feb. 28, 2007).

#15eel1 U.S.C. § 1325(a)(5)(C) (2008).

642 seggenerallyCarlson supranote 450.

43 No. 05-15010-whd, 2006 Bankr. LEXIS 845, at *10{Bankr. N.D. Ga. May 1, 2006).

644 3ee, e.gln re Harris, 353 B.R. 304, 308 (Bankr. E.D. Okla. 20@8)In re McPherson, 350 B.R. 38, 47—
48 (Bankr. W.D. Va. 2006xee also suprgext accompanying notes 400-09.
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median debtor from claiming the full secured dedatuttion permitted in Form B22C.
In In re McPhersofi*® the debtors had bought a computer on securedt.ciidu
debtors valued the computer at $100 but tried tlude$2,116 as the total amount due
on the computer. Meanwhile, the debtors wrote a ptamming down the secured
creditor at $100, so that the debtors sought a ntypmteduction of $67.60 (total
amount owed divided by sixty) but would pay theused creditor only $18.20 a
month®*® Judge Anderson conceded that section 707(b)(2)ipA8ititled the debtors
to deduct "average monthly payments on accourd@fred debts . . . calculated as . . .
the total of all amounts scheduled as contractugly to secured creditors in each
month of the 60 months following the date of thétjma . . . divided by 60.**' But,
reasoned Judge Anderson, "contractually due" mi@munder the chapter 13 plan,
not due under the original security agreement. Thisecause courts analogize a
chapter 13 plan to a new agreement between theg#ftBut just because a chapter
13 islike a contract does not meaisiti contract. On the contrary, it is a coercive tour
order usually imposed on the creditor over its gijmam. The metaphor to a contract,
common enough in chapter 13 cases, only exprdssédda that plans, like contracts,
arebinding A better claim—one that Judge Anderson invokesthasdea that, since
section 1325(b)(1)(B) requirgsojecteddisposable income to be dedicated to the plan,
the court is free to ignore Form B22C, which estélle deductions authorized by
section 707(b)(2).

2. Who Receives Disposable Income?

Certainly one of the oddest moments in Form B22{Tsismvitation for above-
median debtors to deduct the cost of the chaptausgee's fee in a chapter 13 pféh.
This entry is required by the notion that secti@®7(b) expenses (arguably) govern
above-median debtors. And section 707(b)(2)(A){l) permits the deduction of the
chapter 13 trustee's fee. Absurdly, if we followB@PA literally, the deduction means
that above-median debtors maepdisposable income to the extent of the deduction
andpay the chapter 13 trustee out of the disposabtame actually surrendered to the
trustee under the plan. So, for example, if displesimcome is $500 per month (net of
every other expense) and if the chapter 13 trisstee'is 10%, the debtor's disposable
income is lowered to $450 by this deduction. Thetolegets to keep the $50 trustee's
fee. Meanwhile, the trustee must take the fee btihe $450 actually surrendered,
thereby impoverishing the unsecured creditors!dunteract this absurdity, the United
States trustee, im re Wilber®® argued that the debtor should pay the $450 (in the

%5350 B.R. at 40-42.

14, at 41.

®471d. at 46 (quoting 11 U.S.C. § 707(b)(2)(A)(iii) (2006

#835ee idat 47 (1n other words, the plan itself has the effect aking a new agreement between the debtor
and the creditor with a new obligation to be paidhe manner provided for by the terms of the pléquoting
In re Nicholson, 70 B.R. 398, 400 (Bankr. D. Colo. 198{¥mphasis added).

%49 Form B22C supranote33, Line 50.

50344 B.R. 650, 652-53 (Bankr. D. Utah 2006).
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above example) to the unsecured non-priority coesldnly. Separately, the debtor
should pay $50 for the chapter 13 trustee's feethar words, the trustee sought to
erase the deduction for the chapter 13 trustee'sofée found in Form B22C, even
though B22C is a straightforward literal interpteta of BAPCPA.

Ruling that the plain meaning of BAPCPA would yield absurd result, Judge
William Thurman ruled that disposable income hadbéopaid entirely to the non-
priority unsecured creditofs® Although he never quite said so explicitly, hiting
required that the debtor pay the $50 referred ¢wain additionto disposable income.
In short, the meaning of section 1325(b)(1) is,that the debtor must pay disposable
income, but rather that the debtor must peyethan disposable income, because there
is an inherent requirement that disposable incoamoanly be paid to non-priority
creditors. This move is wise, legislatively. Theddetion described in section
707(b)(2)(A) (i) (1) should not apply in chapteBXases, even though it makes good
sense in a chapter 7 cdse.

Form B22C also contains a deduction for paymeriarity claimants>® This
reflects the rule of section 707(b)(2)(A)(iv). Sor example, a debtor can deduct
alimony payments from income to the same effedeakicting the chapter 13 trustee's
fee. To continue the numerical example above, ssgpo addition to the $50 trustee's
fee, the debtor owes $100 a month in alimony exgensorm B22C authorizes the
$100 deduction from the definition of disposabledme®* The debtor's income,
formerly $450, is now reduced to $350. This medrad, tif BAPCPA s literally
applied, the debtor gets to keep $100 a monthdonmeand write a plan that allows
the ex-spouse to recover his $100 a month fron$8%® in income payable to the
plan. Once again, the unsecured non-priority coesliare impoverished. TWgilbur
holding implies that the debtor must pay $350 ispdsable income to the plan,
another $50 separately to the chapter 13 trust@&a00 separately for the alimony
claim. The extra payments of $150 are financedheyunwise deductions against
disposable income permitted by Form B22C.

TheWilbur holding legislatively corrects an absurdity, latpremise cannot be
limited to above-median debtok¥ilbur re-writes section 1325(b)(1) to require that all
of the debtor's projected disposable income beieghpb unsecuredon-priority
creditors. In effect, Judge Thurman adds the woah=priority" to the statute. But if
this is so for above-median debtors, is it not &sorule for below-median debtors,
who are equally governed by section 1325(b)(1)i? i$f then below-median debtors
must always pay all their disposable income (witldmductions for the chapter 13 fee
and priority creditorsand an additional amount to the chapter 13 trusteeaand
priority creditor. Such a rule would make virtualgvery below-median case
unfeasible, unless the debtor has sources of inoatreportable under the definition

8511d. at 564—65 (considering pre-BAPCPA law in interprgti'unsecured creditors' in § 1325(b)(1)(b) to
mean non-priority unsecured creditors only").

52 5ee supraext accompanying notes 447-50.

%53 Form B22C supranote 33, Line 44.

%% See idLine 49.
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of current monthly income.

The short answer to the dilemma is thatWiflbur allows for the free-form
rewriting of BAPCPA, we might as well rewrite sextil325(b) as follows: in above-
median cases, non-priority creditors are to gehalkdisposable income, but in below-
median cases, both priority and non-priority creditmustsharedisposable income.

A further aspect of the absurdity is revealethire Amatg®>° where the chapter 13
trustee moved to block confirmation because the pllowed disposable income (as
defined by Form B22C) to be paid to the chaptetrd&eeandthe debtor's attorney,
as well as to non-priority creditoM/ilbur, at least, stood for the legislative erasure of
the section 707(b)(2)(A)(ii)(111) and section 707(®)(A)(iv) deductions of priority
claims. Judge Michael Kaplan agreed, implying thatdebtor's attorney could not
share in disposable incorff@ Rather, the debtor would have to pay a suppletoent
take care of the bankruptcy lawyer, as well asctiepter 13 trustee. In other words,
Amato goes well beyond th&Vilbur result of erasing the deduction of sections
707(b)(2)(A) i1 707(b)(2)(A)(iv). It requireshe debtor to pay more than the
debtor'sreal disposable income by allocating all disposabl@ine to non-priority
creditors only.

Had Form B22C allowed for a deduction for the debtattorneyAmatowould
have comprised a legislative correction in the ratd\Wilbur. ButAmatois more than
just a correction of an absurdity. It introducesesv absurdity that not even Congress
managed to think up. In justifying this extensidndge Kaplan engages in some
delicious irony. He writes: "That the Form B22Cldaio make any reference to
attorneys fees is an unfortunate omission andmwoesi an apparent knowing disregard
for the need to compensate attorneys represenéhtpi' interests™ Of course,
Form B22C only follows BAPCPA, which permits theddetion of the chapter 13
trustee's fee. What is unfortunate, then, is thatdrafters of Form B22C did not
choose to exceed the statute by extending a dedutithe debtor's lawyer, which
Judge Kaplan could then have era¥éitbur-style. Judge Kaplan ends the Greek
tragicomedy by blaming the Supreme CourtLémie v. United States Trusi®&a
debtor's lawyer in a chapter 7 case sought an astnative priority, even though
Congress, in 1994, deleted "or to the debtor'sraid from section 330(a)(£}?
Congress, the debtor's lawyer said, had omittesktiverds by accident. Judge Kaplan
then quotes the following passage frbemie

Petitioner's argument stumbles on still harder gdoin the face
of another canon of interpretation. His interpiietatof the Act—
reading the word "attorney” in 8 330(a)(1)(A) tdereto "debtors’
attorneys" in 8 330(a)(1)—would have us read aefbsord into the

%5 No. 06-20612 (MBK), 2007 Bankr. LEXIS 836, at *Bankr. D.N.J. Mar. 20, 2007).

% 1d. at *10.

%71d. at *11;seeln re McDonald, No. 06-60788-13, 2007 Bankr. LEXIS 368+10-11 (Bankr. D. Mont. Feb. 7, 2007)
(disallowing attempt to deduct debtor's attornegyemse by means of Form B22C Line 50).

#8540 U.S. 526 (2004).

9)d. at 533.
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statute. That is, his argument would result "nok §i construction of
[the] statute, but, in effect, an enlargement diyithe court, so that
what was omitted, presumably by inadvertence, maynbluded
within its scope.” With a plain, nonabsurd mearnimgiew, we need
not proceed in this way. "There is a basic diffeeebetween filling a
gap left by Congress' silence and rewriting rulest Congress has
affirmatively and specifically enacted.”

Our unwillingness to soften the import of Congrelgsen words
even if we believe the words lead to a harsh ougcisrtongstanding.
It results from "deference to the supremacy ottbgislature, as well
as reﬁg(())gnition that Congressmen typically votehenlanguage of a
bill."

So what we have is a plain-meaning cdsanii§ cited to justify a complete
rewriting of BAPCPA to removeneabsurdity and to create a new, quite unnecessary
one.

3. Charitable Contributions

The televangelists outfoxed themselves in chap8rAkccording to section
1325(b)(2)(A)(i), as originally promulgated by BAP&, below-median debtors can
deduct their charitable contributions as part & thhaintenance or support of the
debtor or of a dependent of the debf§t But section 1325(b)(3) insists that expenses
for above-median debtors are to be defined "inm@zwe with subparagraphs (A) and
(B) of section 707(b)*? Yet charitable gifts are nowhere mentioned in isact
707(b)(2). Rather they are mentioned in sectior(l?)@Z). On this basis, Judge Robert
Littlefield, in In re Diagosting’®® refused to confirm a plan that included an intehde
$100 a month charitable contribution. Only belowdmne debtors were permitted by
Congress to endow their favorite televangelist iritudulent conveyancé%:

Needless to say, Congress did not intend to subateltelevangelism to the rights
of creditors. Informed b¥piagosting Congress was obliged to add the words "other
than subparagraph (A)(ii) of paragraph (2)" to isect325(b)(3f%° The import of
these words is that section 1325(b)(2) still gogexrbove-median debtors with regard
to charitable contributions. Beyond this carve-sattion 1325(b)(2) does not apply to

65014, at 538 (citations omitted).

111 U.S.C. § 1325 (b)(2)(A)(ii) (2006).

214, § 1325(b)(3).

63347 B.R. 116, 118 (Bankr. N.D.N.Y. 20086).

€4 AccordIn re Meyer, No. 13-06-11376, 2006 Bankr. LEXIS 33833 %Bankr. D.N.M. Dec. 4, 2006)
("Debtors, because of their over-median incomenatentitled to claim charitable contributions@sessary
expenses in calculating their disposable incoméhfeir plan.”);In re Tranmer, 355 B.R. 234, 252 (Bankr. D.
Mont. 2006).

665SeeReIigious Liberty and Charitable Donation Clarificm Act of 2006, Pub. L. No. 109-439, § 2, 120
Stat. 3285, 3285.
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the expenses of above-median debtors. Only seg€i@d(b)(2) does.
V. CONVERSIONBACK TO CHAPTER7

Notoriously, chapter 13 plans usually fail, as Suwreme Court has notic&Y.
This is no surprise, since chapter 13 plans reglédecation of all disposable income
to the plarf®’ Unless the debtor has taken care to pad expenpesving that the plan
gets all disposable income, the plan will fail la¢ tslightest unforeseen downside
event®®

Does section 707(b) apply to cases converted fioapter 13? Apparently not.
According to that provision, "After notice and aahieg, the court . . . may dismiss a
case filed by an individual debtamder this chaptewhose debts are primarily
consumer debts . . *® The italicized language makes section 707 (b)(fedd on the
debtor's filing initially in chapter 7. In a conted case, the debtor typically will have
filed initially in chapter 13. Therefore, the medest does not apply in converted
caseS’®

Following the plain meaning of section 707(b)(1en, we find another huge
loophole in the system. The test is entirely avabifléhe debtor starts in chapter 13 and
then converts to chapter 7. Conversion to chaptardér Bankruptcy Code section
1307(a) is usually considered to be the debtogslate right’* At least one court,

6% SeeTill v. SCS Credit Corp., 541 U.S. 465, 493 n.DQ@) (Scalia, J., dissenting) (citing failure rate
between 37% and 60% for chapter 13 plans); ScoMdfberg,Consumer Bankruptcy's New Clothes: An
Empirical Study of Discharge and Debt CollectioiCinapter 137 AM. BANKR. INST. L. REV. 415, 440 & n.85
(1999) (noting approximately one-third completiaterin empirical study); William C. Whitfor@he Ideal of
Individualized Justice: Consumer Bankruptcy as @amer Protection, and Consumer Protection in Consume
Bankruptcy 68 AM. BANKR. L.J. 397, 411 (1994) (referring to 31% completidrcloapter 13 plans).

711 U.S.C. § 1325(b)(1)(B) (20086).

%8 Judge Cohen thought this point mitigated againatikodismissal of chapter 7 cases, just because som
disposable income was discovered:

The high failure rate of Chapter 13 cases mitigagesnst hasty decisions to require
debtors with budgets based on bare bone livingresgseto file Chapter 13 cases. And, in
light of the frequent, and almost predictable falof many Chapter 13 cases, placing
emphasis on a theoretical ability to pay that skve$ a debtor so thin that it leaves no extra
money to meet the unplanned expenses that willtagly and frequently arise during the
course of a repayment effort, only assures thataiae, which is why a debtor "should not
be pushed to the edge of financial survival becaysian looks feasible on a cold financial
statement.”

In re Attanasio, 218 B.R. 180, 195 (Bankr. N.D. Ala. 89&ootnote omitted) (quotinip re Martin, 107 B.R.
247, 249 (Bankr. D. Alaska 1989)).

69911 U.S.C. §07(b)(1)(2006) (emphasis added).

670 owe this point to Judge Bruce Markel.

"1Seel1 U.S.C. § 1307(a) (2006) ("The debtor may conaerse under this chapter to a case under chapter
7 of this title at any time."gee alsd.aughlin v. United States, 912 F.2d 197, 203 (8th1®90) ("At any time
after confirmation, a Chapter 13 debtor has anlabesdght . . . to convertto Chapter 7 . . . I)re Fonke, 310
B.R. 809, 814 (Bankr. S.D. Tex. 2004) (espousingesisection 1307(b) requires a debtor's requelisioiss,
debtor's right to convert under section 1307(a)trhasabsolute)n re Parrish, 275 B.R. 424, 425 n.1 (Bankr.
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however, suggests that the debtor's right is cioma@it! upon the debtor's good faith. In
In re Donovarf’?a debtor converted a pre-BAPCPA chapter 13 caskapter 7. A
creditor moved to dismiss under section 707(b)géuirthur Briskman ruled that the
pre-BAPCPA version of section 707(b) applied to ¢baverted case, and only the
United States trustee had standing under the ofiiore’”® Judge Briskman, however,
treated the creditor's motion as an objection tovecsion from chapter 13. He found
the debtor was in good faith and allowed the cosiver But the fact that he thought
the case was still a chapter 13 case and thatdeéiberetion to prevent conversion
gives reason to think that a United States truséeeinsist that a chapter 13 case be
dismissed because it was commenced in bad faith akempt to avoid means testing
in chapter 774

Also to be considered is the Supreme Court's refieetto-four holding in
Marrama v. Citizens Bank of Massachus@ttsvhere a debtor, wishing to shake a
chapter 7 trustee from the scent of fraudulent egawces, exercised his apparently
absolute right to convert a chapter 7 case to end@®°’® The Supreme Court ruled
that this right was conditioned by the requiremibiatt the debtor be in good faith.
Since section 1307 is similarly worded, it too regumably conditioned by a silent
good faith requirement.

Whether section 707(b) applies in converted cases amswered obliquely by
Judge Arthur Votolato iin re Perfett¢’’’ where a United States trustee in a converted
case sought to compel a debtor to file Form B22Ac&Form B22A emanates from
section 707(b)(2)(C), the debtor need file the fomty if section 707(b) applies in the
first place. In ruling for the United States trustdudge Votolato relied on section
348(a), which provides:

Conversion of a case from a case under one chafotieis title to a
case under another chapter of this title consstateorder for relief
under the chapter to which the case is converted, b. does not
effect a change in the date of the filing of theitmm, the

commencement of the case, or the order for r&ffef.

D.D.C. 2002).

72 No. 6:04-bk-01564-ABB, 2006 Bankr. LEXIS 3728at(Bankr. M.D. Fla. Nov. 28, 2006).

6731d. at *4 (“This case was commenced prior to the BARGRective date and The BAPCPA amendments
do not govern.").

874Cf.In re Vincente, 260 B.R. 354, 361-62 (Bankr. E.D. P@1)@denying debtor's conversion to chapter 7
for lack of reason).

675127 S. Ct. 1105, 1107 (2007).

675Cf11 U.S.C. § 1307(a) (2006) ("The debtor may coraerse under this chapter to a case under ciapter
of this title at any time, if the case has not beenverted under section 1112, 1208, or 1307"). .

""No. 06-106509, 2007 Bankr. LEXIS 194, at *11 (BafikR.I. Jan. 19, 2007) ("Under BAPCPA, the stayti
point for determining whether substantial abusetexs the Chapter 7 means test, and regardlethe dbw
esteem in which this Court holds BAPCPA in genetalas clearly the intent of the drafters thatfoem B22A
be required upon conversion . . ..").

67811 U.S.C. § 348(a) (2006&ee also In re Perfett@007 Bankr. LEXIS 194, at *8-10.
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Does this provision actually say that a case filader chapter 13 is deemed to have
been filed under chapter 7 in case of a conversidbeéhnically it says only that the
conversion order itself is an "order for reliefy'analogy to an adjudication that an
involuntary debtor is not paying debts as theyda#®’® or by analogy to a voluntary
petition, which "constitutes an order for reliefden” whatever chapter the debtor
chooses to file undéf® It then indicates that the date of the conversicier is
deemed to be the date of the commencement of #ee €ais does not exactly prove
that a converting chapter 13 debtor filed undeptdrar, as section 707(b)(1) requires.

Judge Votolato, however, was able to relyione Grydzulk®®! which interpreted
new section 1328(f)(1). This section provides thathapter 13 cases, "the court shall
not grant a discharge of all debts . . . if thetdebas received a discharge [ ] in a case
filed under chapter 7, 11, or 12 . . . during thgeér period preceding the date of the
order for relief under [chapter 13f? The debtors had indeed received a discharge but
in a case commenced in chapter 13 and then codvertshapter 7. According to the
debtors, since they had not "filed under chapt&f.7or 12," section 1328(f)(1) was no
impediment to a discharg&

In GrydzukJudge John Squires, comparing BAPCPA (invidiousiyhie works of
Shakespear®’ complained that section 1328(f)(1) "presents aerdtha long string of
incredible poorly drafted statutory provisions unttee BAPCPA.®*° Nevertheless,
Judge Squires denied the discharge. "Thus, in g steict and literal sense,” he
observed, "the debtors' prior case was 'filed' uotapter 13°%° But section 348(a)
compelled him to conclude that a case "filed unddrdpter 13 and converted to
chapter 7 was to be deemed "filed under chapt& THis holding therefore supports
Judge Votolato and certainly comports with commensg, even if it pushes the
meaning of section 348(a) beyond its precise gramtnhaeems fair to predict that
courts will find section 707(b)(1) applicable inagiter 7 cases. But as Judge Votolato

79Seel1 U.S.C. § 303(h)(1) (2006).

%0 5ee id§ 301(h).

681353 B.R. 564, 567—69 (Bankr. N.D. Ind. 2006¢ also In re Perfett®007 Bankr. LEXIS 194, at *6, *9.

8211 U.S.C. § 1328(f)(1) (20086).

83 See In re Grydzyld53 B.R. at 565.

%4 Judge Squires notes that there is an attemphipS$leakespeare the authorship of his plays orrthengs he
had no education. Unlike Shakespeare, who camte twitlaim authorship, however falsely:

[N]Jo one has come forward to claim authorship @& trewly minted provisions of the
BAPCPA. This is understandable, for unlike the uag@tvhich arises from reading the most
eloguent prose and poetry ever written in the Bhginguage, no such elevated state of
consciousness derives from the reading of the BARCP

Id. at 566.

5 |d. at 567. In defense of the 109th Congress, thdgitp in section 707(b) was promulgated in 1984,
though Judge Squires is arguably right about sed828(f)(1).

%814, at 568.

887 Accordin re Capers, 347 B.R. 169, 171 (Bankr. D.S.C. 2006)¢sing debtor's interpretation that the words
"filed under" in section 1328(f)(1) are controllifgr purposes of determining whether discharge undapter
7—after conversion from chapter 13—would bar deébtsubsequent discharge under chapter 13).
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recognizes, an absurdity ari$&§-orm B22A investigates current monthly income for
six months prior to the bankruptcy petition. Yeauay have gone by before a chapter
13 case is converted to chapter 7. Therefore, venétle debtor is a bankruptcy abuser
will be governed by reports of income that are maegrs out of date.

Suppose, however, that the case started in chapiers converted to chapter 13
because of a United States trustee's successfiidrmp@aunder section 707(b), and is
now back in chapter 7 because the debtor was ut@hieet plan payments. May the
debtor resist dismissal under section 707(b)?

One harsh answer is that, where the first of tteptdr 7 cases was dismissed for
failure of the debtor to meet the means test, #igad cannot go back to chapter 7.
True it may be that the debtor's circumstance hasged—a loss of wages or health
expenses unforeseen at first. But section 707 (#)d) requires the use of "current
monthly income,” which is the weighted average meosix months prior to the
original bankruptcy petition. In converted cases)wersion

constitutes an order for relief under the chapiew~hich the case is
converted, but, except as provided in subsectibparfd (c) of this
section, does not effect a change in the date effittmg of the
petition, the commencement of the case, or ther dedeelief %

Since neither section 101(10A) nor section 707fpears in the long list of exceptions
to this principle, the debtor will have no powestow a lower income as the cause of
chapter 13 default. On the expense side, howelrere tis reason to suppose that
expenses might be adjusted. So far, amendmentshtedS8le J, at least, have been
freely allowed. Presumably there is no reason watyFB22A could not be amended
as well, on the expense side, to reflect postipatitlevelopment®® Insofar as
expenses are concerned, debtors should get a seltance to beat the means test in
chapter 7.

Those who beat the means test but were dismisgedbgron the "totality of the
circumstances" have an interesting argument thagGesthe "totality of the
circumstances” test of section 707(b)(3) turnstenability to finance a chapter 13
plan, having shown that chapter 13 did not work débtor should now be entitled to a
chapter 7 cas®! At least one court, albeit not in a converted cases ruled that
inability to finance a chapter 13 casa@vergrounds to rebut the means t&5t.

Also countering this argument is the fact thatdbbtor had a free opportunity in
chapter 13 to modify the plan for changed circumsta. Section 1329(a) gives the
debtor (or others) the right to move for modificatito "reduce the amount of

6% 5ee In rePerfetto, No. 06-106509, 2007 Bankr. LEXIS 194:14t (Bankr. D.R.I. Jan. 19, 2007).

%8911 U.S.C. § 348(a) (2006).

80 g5ee In rawilson, No. 06-10834 (BLS), 2006 Bankr. LEXIS 3368*1 (Bankr. D. Del. Dec. 11, 2006).

91 Seed KEITH M. LUNDIN, CHAPTER13BANKRUPTCY § 311.1 (3d ed. 2000) (suggesting absolute right t
convert may not survive dismissal based on "sulistaabuse").

892 35ee In redliver, 350 B.R. 294, 303 (Bankr. W.D. Tex. 2006).
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payments on claims of a particular class proviaedy the plan . . . °*®** Presumably
this means a reduction of wages paid to the ch@t¢rustee (who then reduces the
amounts paid to the creditors). The question amdgsthe debtor did not modify in
light of plan defaults. If the answer is apathymatifference, then the debtor hast
shown that chapter 13 is infeasible; the continfeadibility suggests that either the
chapter 7 case should be dismissed or, at theropfithe debtor, converted back to
chapter 13 yet again for modification.

CONCLUSION

The means test in BAPCPA is either counter-prodadi meaningless, depending
on whether courts think that the means test preemgor case law on chapter 7
consumer debtors with surplus incofi&This is ironic, in that the very motive of the
mechanical means test was frustration with thetivagliscretionary version of section
707(b) was administeréd®

This raises the question why the consumer finamshasitry, which worked so hard
for this particular bankruptcy reform, promulgagedegulation that either increased
bankruptcy abuse or had no effect.

One reason can be discounted. This reform is notitaincreasing the payout
creditors receive in consumer bankruptcies. Isigreated that actual recoveries via the
bankruptcy process were less than $1 billion anyimlthe 19908 It is probably
true that the number of cases shifted from chapter chapter 13 is unlikely to be
great. Furthermore, once these cases reach chHptea very major amount of
disposable income will go to car lenders, not &ditrcard issuers’ We must look
elsewhere for the motive of the consumer creditigtigy.

Borrowing from Professor Robert Mafifi,| would like make a different
suggestiort?® Recent data show that from September 2005 to Séete2006 the
number of bankruptcy filings fell from about 1.7llion the prior year to 1 milliori®
This 2005-06 number also reports filings in anttipn of October 17, 2005—the
effective date of BAPCPA" So the decrease in filings is perhaps even maraatic,

69311 U.S.C. § 1329(a)(1) (2006).

69 Seelvy, supranote 171, at 249 (predicting decisions under BAR@# continue to be ad hoc).

% SeeJack F. Williamspistrust: The Rhetoric and Reality of Means-TestingM. BANKR. INST. L. REV.

105, 128-29 (1999) (suggesting "Congress [moveehtict heightened means-testing” because bankruptcy
judges are failing to "implement the intent of Coessp regarding debtor abuse").

6% Culhane & WhiteMeans-Testing Real Chapter 7 Debtanspranote 22, at 31.

97 SeeScott F. Norbergsupranote 666, at 462 (noting increased rights of aadées comes right out of the
pocket of unsecureds). Of course, there is assuasdbverlap between credit card issuers and neebs; many
banks are in both businesses.

6% Mann,supranote 432, at 401-06.

599 Something similar is suggested by Ronald J. Msnpranote 432, at 399-403 ("The purpose of the means
test. . .is to force borrowers into chapter 1 tRe provisions of the Act that relate to chafi&provide strong
countervailing influence.").

" Bankruptcy Filings PlummePaLM BEACH PosT, Dec. 6, 2006, at 1D.

" Mann,supranote 432, at 397-400 (noting increase in filiny®ttober 2005).
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as the surge in bankruptcy filings in early OctoP@0d5 was dramatic.

Why did fewer people file for bankruptcy? It isrely not the case that the
discrepancy can be explained by high-income "cati gabtors who have gotten the
message and are now committed to paying their delbitsu of filing for bankruptcy.
Studies estimate that only three to eleven peraenhapter 7 cases involved such
debtors, prior to BAPCPAY They are insufficiently numerous to account foe th
decline in bankruptcy filings. Nor is it likely tbe the case that the financial
fundamentals of the typical middle-class family éahanged. The debt overhang of
credit card obligation still looms very large ascindoubtedly growind Rather, |
suggest that the foul publicity that BAPCPA recéieas convinced consumers
(wrongly) that bankruptcy is no longer an option.

Suppose this is so. Suppose that the 700,000 carsuwho did not file for
bankruptcy out of fear and misunderstanding pay0$s6&r month in credit card
carrying costs. Suppose, instead of filing for lrapkcy, these debtors make just six
more interest payments than they would have, hag kmown that BAPCPA is
basically meaningless. That means credit card issuiél have received $2.1 billion
that they otherwise would not have receiV®d.his financial surmise, which is by no
means unrealistic, explains why the consumer cirdiistry invested so heavily in
lobbying Congress. Although the amount of campaantributions and lobbying fees
were considerable, they were undoubtedly far testheth of the gains won by scaring
the lower middle class away from bankruptcy.

If this is right, it explains the ugliness and atokty of BAPCPA that this Article
has attempted to describe. If the point is to stagublic off the bankruptcy option,
ugliness and incoherence is a positive virtue. Toge difficult BAPCPA is to
understand, the better the result for the constimance industry.

But these are strictly temporary gains. Once thipdiscovers that bankruptcy is
still a viable option for above- and below-mediabtbrs alike, and that BAPCPA's
sole impact is to increase the paperwork and hdmeexpense of bankruptcy, the
debtors will return to the bankruptcy courts in lars comparable to pre-BAPCPA
days, simply because the financial fundamentatseofiddle class have not changed a
whit as a result of BAPCPA. By the time the publises up, however, the consumer
credit industry will have reaped a windfall frors tampaign of fear and confusion.

"25eeCulhane & WhiteMeans-Testing Real Chapter 7 Debtanspranote 22, at 34 (indicating sample size
of group included 3.6% and 11%).

%311 2005, the total outstanding exceeded $2 trillBeeSusan Block-Lieb & Edward J. Jang€Ehe Myth of
the Rational Borrower: Rationality, Behavioralisamd the Misguided "Reform" of Bankruptcy L84 TEX. L.
REv. 1481, 1534 (2006).

704 SeeWindfall for Capital One, and for FairbankCARDLINE, Dec. 22, 2006, at 1 (“The slowdown in
bankruptcy filings this year has been longer andendoamatic than anticipated and so contributéduorable
credit cards earnings at Capital One Financial Corp").



