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INTRODUCTION

The enforceability of contractual arbitration psiens has been the subject of
much controversy in federal bankruptcy cases. Sduave not been in agreement
on the standards to apply in determining whethetigsashould be required to
submit a dispute to binding arbitration when th&pdie is within the jurisdiction of
the bankruptcy court. Given the jurisdictional ecte governing proceedings
arising in or relating to a bankruptcy case, and #trong policy in favor of
enforcing valid contractual commitments to subniépdtes to binding arbitration,
it is not surprising that the law in this area hasome confusing and unclear.

In general, the administration of the American lrapkcy system benefits from
the centralization of dispute resolution in a stnfgirum with uniform rules. One of
the goals of Congress in enacting modern bankrulpteyg was the broadening of
the subject matter and in personam jurisdictiofedéral bankruptcy judges so that
they have the power to preside over virtually adipdtes that are connected to a
bankruptcy case. Although bankruptcy jurisdictisrvested initially in the federal
district courts, the complex bankruptcy jurisdicib scheme results in almost all
civil proceedings arising in or related to a bamkey case being heard by
bankruptcy judges.

When enacting the Bankruptcy Reform Act of 1978hich revised both the
substantive and jurisdictional aspects of bankgypdod again when it enacted the
Bankruptcy Amendments and Federal Judgeship Adi98%2 Congress intended
that the United States Bankruptcy Court would bs@ecialized” judiciary, with
knowledge of a technical, complex body of law. é8galization offers two major
advantages: expertise and uniformitylti highly complex areas of law, such as
bankruptcy, a specialized court allows recruitmehjudges who have a specific
background in the particular area of law or whd dévelop that expertise while on

“ Alan N. Resnick is the Benjamin Weintraub Distifsiied Professor of Bankruptcy Law at Hofstra
University School of Law and is Of Counsel to Fri€dank, Harris, Shriver & Jacobson LLP in New York
City. The author gratefully acknowledges the valeassistance of Jordanna Nadritch, associateied, Fr
Frank, Harris, Shriver & Jacobson LLP, in the pregian of this article. The author also thanks &im
Byrnes for her comments on an earlier draft. ThHl@unotes that the views expressed herein areviis
and not those of the Hofstra University School ailor of Fried, Frank, Harris, Shriver & JacobsarPL

! Bankruptcy Reform Act of 1978, Pub. L. 95-598, Stat. 25492688, which includes the Bankruptcy
Code, 11 U.S.C. 8§88 101-1532, and which amendedhdded various provisions to the Judicial Codeg titl
28 of the United States Code, governing jurisdictio

2Pub. L. No. 98-353, 98 Stat. 333-92.

% Erwin ChemerinskyDecision-Makers: In Defense of Coyr&l Av. BANKR. L.J. 109, 115 (1997).
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the bencH.As noted by the Court of Appeals for the Second@i, one of the core
features of the bankruptcy reforms was "to 'allbe bankruptcy court to centralize
all disputes concerning property of the debtortatesso that reorganization can
proceed efficiently, unimpeded by uncoordinateccpealings in other arenas."

Does the policy of centralizing disputes in spezé bankruptcy courts,
however, prevail when the debtor is contractualpmmitted to resolve such
disputes in a binding arbitration process outsite d¢ourt system? Generally,
arbitration clauses are subject to enforcemenebgral courts under the provisions
of the Arbitration Ac Under the Arbitration Act, courts are obligatedetaforce
arbitration clauses contained in commercial or timae contracts. The Supreme
Court has repeatedly articulated strong supportterenforcement of arbitration
clauses, and has ruled that they cannot be derallsdnt a countervailing federal
statute that compels a court to decline to enfdhee Arbitration Act! As such,
when a trustee or debtor in possession is beferbankruptcy court with respect to
litigation involving a commercial contract, the Arlation Act and the bankruptcy
jurisdiction statutes may come into conflict. Thinflict exists as a result of the
apparently inconsistent purposes of two statutatyemes: the centralization of
bankruptcy-related dispute resolution in bankruptoyrt under the Judicial Code
of the United States Cotland the ardently pro-arbitration policy of the Ardtion
Act.

Federal courts, from bankruptcy courts up throughuit courts of appeals,
have wrestled with balancing the contrary objediw# the bankruptcy-related
provisions of the Judicial Code and the Arbitratidet since the enactment of the

4 Id.; seeMark FensterThe Birth of a “"Logical System": Thurman Arnold ateé Making of Modern
Administrative Law 84 Cr. L. REV. 69, 110 n. 184 (2005) ("Congress has a long fyistd creating
specialized courts to ease the caseload burded factederal courts of jurisdiction, developing gas with
specific expertise in complex areas and long-tevergight of agency operations, and increasing iefficy
of adjudicating disputes." (citing Harold H. Blupecialized Courts in Administrative La$8 ADMIN. L.
REv. 328, 330-31 (1991))); Sarang Vijay Damle, N&pecialize the Judge, Not the Court: A Lesson From
the German Constitutional Cour®l VA. L. REv. 1267, 1275-78 (2005) (noting specialized courtate
three benefits: easing pressure off those of gémenadiction to handle excessive caseloads; [firf
growing need for expertise in complex areas of amg eliminating nonuniformity).

5 U.S. Lines, Inc. v. Am. S.S. Owners Mut. Prot. &ém. Ass'nlq re U.S. Lines), 197 F.3d 631, 640 (2d
Cir. 1999) (quoting Shugrue v. Air Line Pilots Assint'l (In re lonosphere Clubs, Inc.), 922 F.2d 984, 989
(2d Cir. 1990)) (recognizing inherent disputes hew Bankruptcy Code and Arbitration Act that will
inevitably arise in bankruptcy proceedings).

9 U.S.C. §§ 1-307 (2000) [hereinafter Arbitratioet].

” SeeShearson/Am. Express, Inc. v. McMahon, 482 U.S. 226,(1987) ("The Arbitration Act, standing
alone, . . . mandates enforcement of agreementbiivate statutory claims. Like any statutory diree, the
Arbitration Act's mandate may be overridden by at@ry congressional command." (quoting Mitsubishi
Motors Corp. v. Soler Chrysler-Plymouth, Inc., 478614, 628))see alsdzandy v. Gandyl( re Gandy),
299 F.3d 489, 494 (5th Cir. 2002) ("The [Arbitratidct] directs courts rigorously to enforce agreatago
arbitrate . . . ." (citingShearson/Am. Expresd482 U.S. at 226-27)kf. Ins. Co. of N. Am. v. NGC
Settlement Trust & Asbestos Claims Mgmt. Cotp.ré Nat'| Gypsum Co.), 118 F.3d 1056, 1066 (5th Cir.
1997) (citing Hayes & Co. v. Merrill Lynch, PiercEenner & Smith, 885 F.2d 1149, 1150-51 (1989)
(agreeing with Third Circuit that bankruptcy coddes not have discretion to stay arbitration prdoegs
involving derivative, non-core matters)).

8 The Judicial Code is title 28 of the United Stafesle.
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Bankruptcy Reform Act of 1978, and—to a lesser mixteduring the time that the
former Bankruptcy Actwas in force.

As a result of the numerous approaches and anahgmsted by the various
federal courts of appeals, uncertainty and confuiave resulted with respect to
the interplay between arbitration and bankruptcg ehether an arbitration clause
should be enforced in a particular proceeding lmaakruptcy case. This Article
begins by providing an overview of the policies inehthe Arbitration Act and the
bankruptcy jurisdictional statutes, and framesdbeflict as it has been defined by
the courts. The Article then describes the testted by the Supreme Court to
resolve the conflict between the strong federaicgdh favor of enforcement of an
arbitration clause and a contradictory federal usgat and then provides an
understanding of the theoretical analysis with Whoourts have approached the
resolution of this conflict in the bankruptcy arend.ast, the Article offers a
proposal for legislative reform that would createmare uniform and efficient
approach to the enforcement of arbitration clausémnkruptcy consistent with the
bankruptcy jurisdictional scheme.

|. THE FEDERAL ARBITRATION ACT

The Arbitration Act, which was enacted in 1925, yides that arbitration
clauses contained in written agreements "shall Iadidyv irrevocable, and
enforceable, save upon such grounds as exist abilaw equity for the revocation
of any contract If a party brings suit based upon an agreementiwtdntains an
arbitration provision, then the court before whibk proceeding was brought "shall
.. . stay the trial of the action until such ardion has been had . . . Parties to
the contract may, of course, appeal a refusalay atproceeding for arbitration, or
denial of a petition to compel arbitratiéh.

The Supreme Court has noted that the Arbitration &tows virtually no
leeway when courts are called upon to enforce @ @abitration clause contained
in an enforceable commercial agreement. The Supreourt has noted that "[b]y
its terms, the [Arbitration] Act leaves no place fbe exercise of discretion by a
district court, but instead mandates that distecistirts shall direct the parties to

° The Bankruptcy Act of 1898, 30 Stat. 544—fhealed bythe Bankruptcy Reform Act of 1978.

199 U.s.C. § 2 (2000).

1d. 8 3.

2 5ee id§ 16(a)(1)(A)—(B) (allowing appeals to be takesnfran order refusing stay of any action under
9 U.S.C. § 3 or denying petition to order arbitatio proceed under 9 U.S.C. § dge also Gandy299
F.3d at 494 ("[A] bankruptcy court's refusal taystan adversary proceeding pending arbitrationugho
interlocutory in nature, is nevertheless appealable." (quotingln re Nat'l Gypsum, 118 F.3d 1056, 1061
(5th Cir. 1997)).See generallyGulfstream Aerospoace Corp. v. Mayacamas Corp.,Ul86 271, 284-85
(1988) (discussing appealability of orders gengraihd difficulty of classifying such orders and ithe
appeals as being based in equity or law, and foguspecifically on splits between courts regarding
appealability of orders relating to arbitration).
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proceed to arbitration on issues as to which aitration agreement has been
signed.*®

With its enactment more than eighty years ago,AHstration Act reversed
years of judicial hostility towards arbitratidhSuch judicial hostility was premised,
in part, on the possibility that an arbitrator abwhake an unreviewable error of
law.*® The possibility of such errors was heightened bseaarbitrators in
commercial disputes were "frequently men drawn tfogir business expertise,"
rather than chosen for their erudition in the fwCourts were additionally
"suspicious of the desirability of arbitration adl the competence of arbitral
tribunals.™” The Arbitration Act, however, "plac[es] arbitratimgreements 'upon

¥ Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 2238 (1985);see, e.g.Hay Group, Inc. v. E.B.S.
Acquisition Corp., 360 F.3d 404, 410-11 (3d Cir.02p (citing Byrd decision and stressing judicial
efficiency should be subordinated to enforcementrofate agreements to which parties have enteBad).
cf. First Options of Chicago, Inc. v. Kaplan, 514 U338, 948-49 (1995) (recognizing federal policy
favoring arbitration, yet reaffirming fact that rews of district court decisions should not promupeeticular
substantive results and finding leeway grantedtratbirs "does not mean that appellate courts shgivkel
extraleeway to district courts that uphold arbitrators")

1 SeeH.R.REP. NO. 96-68, 1, 2 (1924%ee alsdBcherk v. Alberto-Culver Co., 417 U.S. 506, 51974)
("The United States Arbitration Act . . . [reverbednturies of judicial hostility to arbitration egements . . .
."); S.ReP.NO. 536-68 (1924).

5 powell v. Dep't of the Navy, No. 00-3079, 2000 W873658, at *3 (Fed. Cir. Nov. 6, 2000) (asserting
unreviewability of arbitrator's determinations gopaal); Rogers v. Dep't of Defense Dependents $ghoo
Germany Region, 814 F.2d 1549, 1554 (Fed. Cir. 198iblding arbitrator's decisions "virtually
unreviewable on appeal" (citing Hambsch v. Dep'thef Treasury, 796 F.2d 430, 436 (Fed. Cir. 1986)))
Ironically, modern courts often list the efficienafforded by such unappealable decisions among the
reasons to favor arbitratio®eeMatteson v. Ryder Sys. Inc., 99 F.3d 108, 113 (3d ©396) ("[A] more
searching judicial review of submissions to an taabor would undermine the congressional policy of
promoting speedy, efficient, and inexpensive resmuof labor grievances.").

16 Am. Safety Equip. Corp. v. J.P. Maguire & Co., 392d 821, 827-28. (2d Cir. 1968) (finding business
sense is no replacement for experience of cousbiving contractual disputes, while choosing nopass
informal judgment on abilities of arbitrators). TBecond Circuit determined that allegations oftargt
violations must be determined by a district coeten when the parties had negotiated an arbitration
provision in their agreement. at 828. The court cited public policy as its chieficern, and quotedilko
v. Swan 346 U.S. 427, 445 (1953) (Clark, J., dissentingdupport, as follows: "Adjudication by [business
people] may, indeed, provide a business solutich@problem if that is the real desire; but isisely not a
way of assuring the customer that objective andpsithetic consideration of his claim that is enveshgy
the Securities Act.’American Safety391 F.2d at 827Wilko was overruled byRodriguez de Quijas V.
Shearson/American Express, Lndé90 U.S. 477 (1989FBee id.at 484 ("We now conclude thsl¢ilko was
incorrectly decided and is inconsistent with thevailing uniform construction of other federal stat
governing arbitration agreements in the settingusfiness transactions.").

7 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouthc., 473 U.S. 614, 628 (1985). The "hostility"
borne by the courts with respect to arbitratiorusés was grounded in English common law, whichndid
enforce agreements to arbitrate future dispi@esKulukundis Shipping Co., S/A v. Amtorg Trading @ar
126 F.2d 978, 985 (2d Cir. 1942) (explaining refusaenforce arbitration agreements came from "the
jealousy of the English courts for their own juietn"); Sanders v. Gardner, 7 F. Supp. 2d 15T 15
(E.D.N.Y. 1998) (blaming English common law for Anea's "long-standing judicial hostility" towards
arbitration agreements). However, courts applyimgnmon law principles did enforce agreements to
arbitrate existing disputes, as well as the deessi@sulting from such arbitratioBeeWatkins v. Hudson
Coal Co., 151 F.2d 311, 320 (3d Cir. 1945) (dividiuestions of legality for judicial review fromh& not
inconsiderable problem of determining how much egahmant is entitled to" for arbitration); Donahue
Susquehanna Collieries Co., 138 F.2d 3, 7 (3d T843) (concluding the court "should not choke the
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the same footing as other contract8 As a result, courts have shed their hostility
towards arbitration and have acknowledged thathé[t]Arbitration Act has
established a strong federal policy favoring asiom.'®

Numerous courts have commented on the policy metiahind the passage of
the Arbitration Act, often focusing on the "desitdp of arbitration as an
alternative to the complications of litigation" inew of the delay and expense
associated with litigation in a judicial environmiéh Though efficiency through
relieving the calendars of busy federal trial csudf a significant number of
commercial disputes and limiting the scope, degred number of appeals are
beneficial consequences of the Arbitration Act, earodern judicial analysis of the
legislative history of the Arbitration Act emphasizthat "passage of the Act was
motivated, first and foremost, by a congressiorsiré to enforce agreements into
which parties had enteret!"As articulated by the Supreme Court, the primary
purpose of the Arbitration Act is the enforcemehpovate contractd? rather than

arbitration process which has been given congreaki@pproval by the fetters of earlier judicial
conceptions").

8 McMahon 482 U.S. at 226 (1987) (quoting Scherk v. Albe@tdver Co., 417 U.S. 506, 511 (1974)
(citations omitted));seeEEOC v. Waffle House, Inc., 534 U.S. 279, 293-9@0Q) ("The FAA directs
courts to place arbitration agreements on equdlrfgavith other contracts . . . ."see alsd\Nw. Corp. v.
Nat'l Union Fire Ins. Co.lif re Nw. Corp.), 321 B.R. 120, 124 (Bankr. D. Del. 2p@Summarizing rule
prohibiting "states . . . [from] decide[ing] thatcantract is fair enough to enforce all of its bagrms . . .
but not fair enough to enforce its arbitration ska).

% McMahon 482 U.S at 226 (quoting Moses H. Cone Mem'| Hosparcury Constr. Corp., 460 U.S. 1,
24 (1983));seeSelcke v. New England Ins. Co., 995 F.2d 688, @ Cir. 1993) (noting judicial attitude
in favor of arbitration "a selfish attitude, in pabecause the courts are heavily burdened thege atal
arbitration is an alternative to adjudicationSge alsoGreen Tree Fin. Corp. v. Bazzle, 539 U.S. 444, 452
(2003) (establishing any doubt about scope of ¢ issues should be resolved in favor of aridnd
(citations omitted). As observed by Judge Walrdtthe United States Bankruptcy Court for the Degtof
Delaware, "[c]ourts have upheld [Alternative DispiResolution] provisions and, in fact, have apptalid
their use.'In re United Cos. Fin. Corp., 241 B.R. 521, 525 (BaiikrDel. 1999).

2 Wilko v. Swan, 346 U.S. 427, 432 (1953) (citindRHRep. No. 96, at 1-2 (1983); S. Rep. No. 538, at
(1983));see Solerd73 U.S. at 649 n.14 (noting "it is the informalof arbitral procedure that enables it to
function as an efficient, inexpensive, and expedgimeans for dispute resolution”) (Stevens, 3edting);
see alsoLisa A. Lomax, Alternative Dispute Resolution in Bankruptcy: R@619 and Bankruptcy
Mediation Programs68 AMER. BANKR. L.J. 55, 63 (1994) (detailing reasons some coudfep arbitration
to litigation including "that it avoids the expensed delay of trial, incorporates the use of expert
decisionmakers [sic], enjoys the privacy of a nabiljg proceeding, eliminates the hostility genedaly
adversarial processes, and furthers the policyesfdfom of contract").

ZLByrd, 470 U.S. at 220 ("[The Arbitration Act] creates mew legislation, grants no new rights, except a
remedy to enforce an agreement in commercial cctstend in admiralty contracts.” (quoting 65 CdRgc.
1931 (1924));see Hay Group, Inc. 360 F.3d at 411 (identifying Congressional intbehind Federal
Arbitration Act and rejecting plaintiffs argumerdgainst arbitration for "efficiency consideratior{sfting
Byrd, 470 U.S. at 214)); Graphic Scanning Corp. v. Yaing88 F. Supp. 857, 859 (S.D.N.Y. 1988)
(rejecting petitioner's arguments arbitration wolddd to overlapping efforts "if this arbitratioa fo be
stayed, it must be on some ground other than effayi or duplication of effort").

% SeeEEOG 534 U.S. at 293-94 (discussing influence of FAgom scrutiny by courts so they "look
first to whether the parties agreed to arbitratiéspute, not to general policy goalsSpler, 473 U.S. at 625—
26 (justifying "rigorous” enforcement of arbitrati@mgreements by explaining Congress' intent inipass
FAA (quoting Byrd, 470 U.S. at 221))Byrd, 470 U.S. at 220-21 (explaining "passage of thé vias
motivated first and foremost, by a congressionalrdeo enforce agreements into which parties maered
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efficiency in litigation. "The Arbitration Act regres district courts to compel
arbitration of pendent arbitrable claims when ofdhe parties files a motion to
compel, even where the result would be the possibly inefficmaintenance of
separate proceedings in different forutiSThe Supreme Court also has noted that
an agreement to arbitrate does not constitute d¢iaquishment of substantive
rights; rather, arbitration is a "trad[e of] theopedures and opportunity for review
of the courtroom for the simplicity, informalitynd expedition of arbitratior?

As a result of the strong federal policy in favdrambitration, when there is
doubt as to the enforceability of an arbitratiomeggnent, courts generally tend to
resolve any such ambiguity in favor of arbitratiov/hile judicial intervention in a
dispute that is subject to an arbitration clauspossible both before an arbitration
proceeding (with respect to the enforcement ofattinétration provisiorfy and after
an arbitration proceeding (with respect to the md&ment of the decision of the
arbitration panel), the judicial deference towaadsarbitration panel, as dictated by
the Arbitration Act, goes so far as to remove amgharity from the courts to
intervene during an arbitration proceedffig.

As a threshold matter, the court may have to determvhether the parties have
agreed to arbitrate the dispute that is beforecthet. Additionally, a court may be
asked to determine whether a party has waiveditfmt to arbitrate, which is the
intentional relinquishment of that right The party attempting to avoid arbitration

% Byrd, 470 U.S. at 217 (emphasis addes)e Hay Group, Inc360 F.3d at 410 (“[E]fficiency is not the
... goal of the FAA. Rather, the central purpokthe FAA is to give effect to private agreemehts.

** Soler, 473 U.S. at 628.

% SeePrima Paint Corp. v. Flood & Conklin Mfg. Co., 388S. 395, 402 (1967) (holding except where

parties otherwise intend, arbitration clauses aep&rable from contracts in which they are embedatedi .
.. where no claim is made that fraud was direttethe arbitration clause itself, a broad arbitmatclause
will be held to encompass arbitration of the claiat the contract itself was induced by fraudge also
Buckeye Check Cashing, Inc. v. Cardegna, 546 W8, 447 (2006) (upholdingrima Paintdecision, a
challenge to an agreement as a whole must be peelsirst to arbitrator); Diaz Contracting, Inc.Nanco
Contracting Corp.lI6 re Diaz Contracting, Inc.), 817 F.2d 1047, 1051 (3d ©987) (proclaiming validity
of forum selection clauses absent showing of "wsueableness").

% seeUnited Steelworkers of Am. v. Am. Mfg. Co., 363 USB4, 571 (1967) (Brennan, J., concurring)
(clarifying courts may decide whether disputes 'ambitrable” but "with that finding the court wilave
exhausted its function"); Glass v. Kidder Peabod@&, 114 F.3d 446, 454 (4th Cir. 1997) (limitingtdct
court jurisdiction to "order[ing] the parties tobération"); see alsdS. Douglas Kerner, Commeritederal
Courts Lack the Power to Consolidate ArbitrationoBeedings 69 WasH. U. L.Q. 349, 355 (1991)
(highlighting federal courts' limited ability to tervene since they "lack the authority to consdéda
arbitration proceedings" (citing Baesler v. Cof@lain Co., 900 F.2d 1193 (8th Cir. 1990))). These i
however, a limited right of intervention, whereircaurt may intervene to appoint or replace a menober
the arbitral panel pursuant to section 5 of theittabon Act. 9 U.S.C. § 5 (20003eeNat'| Am. Ins. Co. v.
Transamerica Occidental Life Ins. Co., 328 F.3d, 482 (8th Cir. 2003) (finding district court autimed
"to appoint a replacement arbitrator" where "theeaments are silent" on the issue); Transportacion
Maritima Mexicana, S.A. v. Companhia de Navegacagd.IBrasileiro, 636 F. Supp. 474, 475 (S.D.N.Y.
1983) (Mem.) ("There is no statutory authority fodicial intervention during the course of arbitoati
proceedings, with the sole exception of a § 5 ipetit).

2" seeAmerican Safety391 F.2d at 826 (2d Cir. 1968) ("[I]n passing n@o[9 U.S.C.] § 3 application
for a stay while the parties arbitrate, a fedemlrt may consider only issues relating to the mgand
performance of the agreement to arbitrate" (quoRnigna Paint Corp. v. Flood & Conklin Mfg. Co., 388
U.S. 395, 404 (1967))); S & E Motor Hire Corp. vYNIndemnity Co., 174 N.E. 65, 66 (1930) (reinfoigi
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bears the burden of demonstrating a clear manifestaf intent by the other party
to relinquish the right to arbitratidi.Once an arbitration process is concluded,
courts will almost always enter an order confirmihg award rendered by the panel
and ordinarily do not review the merits of the dém*°

In view of the Arbitration Act's mandate that abigration clause be enforced,
a party seeking to avoid an arbitration agreemeastdnly two options. The first
way to avoid arbitration is to assert and prove tha arbitration clause itself is
invalid because it was procured by fral@he second way is to assert and prove

precedent "that waiver is an intentional relinquigimt of a right, and ordinarily must be predicaipdn full
knowledge of all the facts upon which the existenicthe right depends").

% geeMiller Brewing Co. v. Fort Worth Distrib. Co., 781.2d 494, 496 (5th Cir. 1986) ("Waiver of
arbitration is not a favored finding, and thera isresumption against it."); Marine Transp. Lines, V. Int'l
Org. of Masters, Mates & Pilots, 609 F. Supp. 282} 2B.D.N.Y. 1985) (requiring proof "resort to the
courts evidences an intent to relinquish the righarbitration" (citing Janmort Leasing, Inc. v.dBo-Car
Int'l, Inc., 475 F. Supp. 1282, 1290 (E.D.N.Y. 19y9Cedar Surgery Center, L.L.C. v. Bonelli, 98911,
915 (Utah 2004) ("The failure of a party to pagate in a law suit does not, standing alone, evinckar
intent by that party to waive its arbitration righy).

2 seeGilbert Frank Corp. v. Fed. Ins. Co., 520 N.E.2@,513 (N.Y. 1988) (imposing heavy burden on
movant "to warrant a court's directing judgmeniténfavor as a matter of law"$ee alscARW Exploration
Corp. v. Aguirre, 45 F.3d 1455, 1462 (10th Cir. 3p9'[M]Jaximum deference is owed to the arbitrator's
decision."); Welch v. Hauck, 795 N.Y.S. 2d 789, 7@®p. Div. 2005) (affirming state supreme court
finding "plaintiffs established, as a mater of lawat . . . [appellant's] actions effectuated avemby his
'intentional relinquishment of a known right" (of Gilbert Frank Corp, 520 N.E.2d at 514)). In
accordance with the federal policy in favor of &dtion, arbitration awards are rarely overturned the
Arbitration Act presumes that an arbitration awaitl be confirmed.See9 U.S.C. § 9 (2000). An order
confirming the award will be entered unless thera valid basis for vacating, modifying or corregtihe
award.ld. The court may vacate an arbitration award if irevprocured by fraud, the arbitrators lacked
impartiality or were corrupt, the arbitrators mikheed so that the rights of a party were prejudicedhe
arbitrators exceeded their powers or executed théhout making a final, definite awartt. § 10(a);see
Dawahare v. Spencer, 210 F.3d 666, 669 (6th Ci0OR@'Only if a reasonable person would have to
conclude that the arbitration panel was partia farty will we find evident partiality."see alsdNachovia
Secs., Inc. v. Gangale, 125 F.App'x 671, 674 (6th2D05) (concluding defendant "had not met anyhef
listed criteria for vacating an arbitration awardTyivisonno v. Metro. Life Ins. Co., 39 F.App'x 23840
(6th Cir. 2002) (emphasizing "limited role" cousisould take in reviewing arbitration awards absdedr
statutory circumstances). Judicial review of therall record is limited, and is made with deferete¢he
arbitrators' interpretatiorseeUnited Steelworkers363 U.S. at 597-99 (rejecting "plenary reviewabgourt
of the merits [because it] would make meaninglassprovisions that the arbitrator's decision igffifior in
reality it would almost never be final'$pe alsdVLB Players Ass'n v. Garvey, 532 U.S. 504, 509 (2401
‘courts . . . have no business weighing the mefithe grievance [or] considering whether theredsity in
a particular claim.™ (quotingnited Steelworkers of Am363 U.S. at 568 (1960))); United Paperworkers
Int'l Union, AFL-CIO v. Misco, Inc., 484 U.S. 29, 38987) ("The courts are not authorized to recaarsid
the merits of an award even though the parties mlege that the award rests on error of fact or on
misinterpretation of the contract.").

% See Prima Paint388 U.S. at 403-04 (1967) ('[l]f the claim is dthin the inducement of the
arbitration clause itself . . . the federal cougynproceed to adjudicate it. But the statutory leagg does not
permit the federal court to consider claims of érau the inducement of the contract generally."¢ri@aine
Music v. Universal Songs of Polygram, 275 F. Supp.1288, 1297 (D. Nev. 2003) (rejecting allegation
arbitration clause was invalid because of frauceaballegations "that he was fraudulently induceddree
to the arbitration clause or that the arbitratiteuse contain[ed] fraudulent statements"); OrdutD. v.
Kettering Radiologists, Inc., 199 F.2d 746, 751D(SOhio 2002) (denying plaintiff's request for
"determination that mandatory arbitration provisan employment contracts are per se unconscichable
absent "evidence that the arbitration provisiohén employment contract was procured by fraud, siyrer
mistake or [wa]s otherwise unconscionable").
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that despite a valid and acceptable arbitrationsdaCongressional intent precludes
arbitration on the subject matter of the disptitd/hile the approach of the courts in
resolving the former scenario is clear, the apgroafcthe courts in resolving the
latter scenario is not as clear and has generatgetat deal of litigation in the
bankruptcy arena with regard to the enforceabitifyan agreement to submit
disputes to arbitration.

Il. THE BANKRUPTCY JURISDICTION SCHEME

A.Centralization of Dispute Resolution

Specialized tribunals have been part of the Amaribankruptcy system for
more than a century. The National Bankruptcy Alc1®98 ("Former Bankruptcy
Act"),® which remained in effect until its repeal eightgays later, vested
jurisdiction over bankruptcy cases in "courts ofkraiptcy,” which was defined to
include United States district courtsDistrict courts, however, appointed "referees"”
to preside over bankruptcy casésWhen the Federal Rules of Bankruptcy
Procedatére were first promulgated in 1973, refere@® given the title "Bankruptcy
Judge.

Despite the creation of specialized bankruptcyutrdds, the jurisdiction of
bankruptcy judges under the former Bankruptcy Acswimited to so-called
"summary jurisdiction,” which means that, in gehethey had jurisdiction only
over property that was in the actual or constrectiessession of the debtor when
the bankruptcy petition was filéd The bankruptcy judge also had jurisdiction over

% SeeMcMahon 482 U.S. at 227 (“The burden is on the party spyparbitration, however, to show
that Congress intended to preclude a waiver ofcjablremedies for the statutory rights at issueiting
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouthel, 473 U.S. 614, 628 (1985))); Mintze v. Am. Gen.
Fin. Serv. [nh re Mintze), 434 F.3d 222, 231 (3d Cir. 2006) (holdiogurt lacked authority to deny
enforcement of arbitration clause absent evidefi¢eamgressional intent . . . to preclude waivejuficial
remedies for the statutory rights at issus8e alsdNote, Jurisdiction In Bankruptcy Proceedings: A Test
Case For Implied Repeal Of The Federal Arbitratiet, 117 HARV. L. REV. 2296, 2298 (2004) (explaining
through legal action "a party may argue that, nihtstanding an otherwise valid and applicable atdn
clause, Congress has expressly or impliedly preclabitration of the subject matter of the dispute

%2 Ch. 541, 30 Stat. 544 (1898).

% Former Bankruptcy Act § 1(8); Plymouth Cordage €oSmith, 194 U.S. 311, 312 (1904) (stating
bankruptcy law made United States district courts bankruptcy courts)n re Whitener, 105 F. 180, 186
(5th Cir. 1900) (clarifying district court's jurigdion is "unquestionably bankruptcy jurisdiction™)

3 Former Bankruptcy Act § 34(a3eeN. Pipeline Constr. v. Marathon Pipe Line Co., 458.50, 53
(1982) (explaining although bankruptcy proceedimgse conducted in front of referees, district cdwatl
power to withdraw case from referee); Phar-Mor, lncCoppers & Lybrand, 22 F.3d 1228, 1234 (3d Cir.
1994) (defining the dual role of referees: decidiigputes and administering bankruptcies).

% Fed. R. Bankr. P. § 901(7) (1973) (defining "bamptey judge" as the referee of the court of
bankruptcy).

% See, e.g.Cline v. Kaplan, 323 U.S. 97, 98 (1944) (stafirmkruptcy courts have power to adjudicate
rights to property contrustructively or actually possession of court) (citing Thompson v. Magnolia
Petroleum, 309 U.S. 478, 481 (1940l re Tax Serv. Ass'n of lllinois, 305 U.S. 160, 163 &P
(emphasizing importance of bankruptcy court to édmine whether it has actual or constructive pssses
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persons who had consented to bankruptcy court diatisn3’ By basing
jurisdiction on possession of property or consemny disputes that arose in, or
were related to, bankruptcy cases fell outsidebtirekruptcy court's jurisdiction and
had to be resolved in the district court or in estaburts. This splintering of
bankruptcy jurisdiction deprived bankruptcy judgéshe ability to resolve disputes
over significant issues affecting bankruptcy cases.

The former Bankruptcy Act was repealed by the Baptay Reform Act of
1978% which included new provisions of the Judicial Cdlat elevated the status
and powers of bankruptcy judg&sUnder the 1978 Act, the bankruptcy court
became an "adjunct" of the district court, but vgigen broad jurisdiction over
almost every aspect of a bankruptcy cdsi. particular, section 1471 of title 28
had given to the district courts original, but eatlusive, jurisdiction over all civil
proceedings arising under the Bankruptcy Code, raging in or related to a
bankruptcy casé& The district court was also given exclusive juigsdn over all
the debtor's property, wherever located. Mostigamtly, however, is that section
1471(c) provided that bankruptcy judges "shall eiser all of the jurisdiction
conferred by this section on the district couffs&'s noted in the legislative history
to the Reform Act, "[a] major impetus underlyingstieform legislation has been
the need to enlarge the jurisdiction of the bantaygourt in order to eliminate the
serious delays, expense and duplications associaitiadthe current dichotomy
between summary and plenary jurisdiction . *3 Consistent with this broad grant
of jurisdiction, Congress gave bankruptcy courts gower to issue any order,
process, or judgment that is necessary or apptepigacarry out the provisions of
the Bankruptcy Cod¥'

When Congress gave bankruptcy judges such broadigtion, it also gave
them fourteen-year terms, rather than life terfe. 1982, inNorthern Pipeline

which is essential to its jurisdiction to proceedNeidhorn v. Levy, 253 U.S. 268, 272 (1920) (dssing
property not in actual or constructive possessiaroart's custody).

%7 See, e.gKatchen v. Landy, 382 U.S. 323, 335 (1966) (inmyconsent where respondents presented
claim to court and "subjected themselves to alldbesequences that attach"); Wall v. Cox, 181 @43,
247 (1901) (lacking jurisdiction when defendantsedfically appeared only to protest to court's
jurisdiction); Cohen v. Am. Sur. Co. of New York} 81.E. 947, 950 (N.Y. 1908) (consenting to jurisidic
of court due to previous related proceedings intfaf same court).

® Pub. L. No. 95-598, 92 Stat. 2549 (1978).

%9 Section 201(a) of Title Il of the Bankruptcy RefoAct of 1978 amended the Judicial Code, titletas,
create the U.S. Bankruptcy Court.

40 SeeCentrust Sav. Bank v. Love, 131 B.R. 64, 65 (Sel.T1991) (stating bankruptcy courts are
ao!ljuncts of the district courts).

1 28 U.S.C. § 1471(b) (1978) (granting district etsoriginal, but not exclusive jurisdiction ofléit11
proceedings).

2 |1d. § 1471(c).

3. Rep. No. 95-989 (1977).

11 U.S.C. § 105(a) (2006).

% SeeMarathon Pipe Ling458 U.S. at 60-61 (noting fourteen year termifankruptcy judges rather
than life tenure).
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Construction Co. v. Marathon Pipe Line ¢b.the Supreme Court shocked the
bankruptcy world by declaring unconstitutional tbeoad grant of bankruptcy
jurisdiction to independent courts composed of gagdgho did not have life tenure
and other protections of Article Il of the Conatibn!’ The Court found
objectionable the bankruptcy court's power to aidpté disputes that involved no
issues under the bankruptcy law, but which "reld®@da bankruptcy case only
because one of the parties became a debtor inkaupay casé® According to the
plurality decision, a non-Article 11l court coul@solve disputes that are core to the
debtor-creditor relationship, but the 1978 statutel gone too fal’ Rather than
invalidating the bankruptcy court's jurisdictionlyrio the extent that it exceeded
constitutional limits, the Court declared the bangtcy court's jurisdiction
unconstitutional in its entirety.

In reaction toMarathon in 1984 Congress replaced the unconstitutional
jurisdictional provisions of the Judicial Code wittew provisions that start by
giving the district courts the same broad granjudgdiction that it enjoyed under
the 1978 Act. The district court has been giverlesive jurisdiction of all
bankruptcy case¥, as well as original but not exclusive jurisdictiof all civil
proceedings arising under the Bankruptcy Code,rising in or related to cases
under the Bankruptcy Codé.The district court also has been given exclusive
jurisdiction over all property of the debtor astbé commencement of the case, as
well as property of the estate, regardless of wheeroperty is locatetf. The new
provisions reconstituted bankruptcy courts as ¥lirof the district court, and gives
to each district court the authority to refer tmkmptcy judges "any or all cases
under title 11 and any or all proceedings arisimglar titte 11 or arising in or

8 |d. at 87 (concluding, by plurality decision, that mraf jurisdiction to bankruptcy courts of all divi
proceedings arising under Bankruptcy Code or agigiror related to cases under Bankruptcy Codeatasl
Article 1l of Constitution).

47 1d. at 87.

“8 |d. at 74 (claiming bankruptcy court's power to hemses "related to" bankruptcy to be a legislative
"erosion" of Article Il jurisdiction).

49 1d. at 71.

% |d. at 87.

1 28 U.S.C. § 1334(a) (2000) ("Except as providediibsection (b) of this section, the district ¢sur
shall have original and exclusive jurisdiction dif @ases under title 11."Bee generall\Matter of Brady,
Texas, Mun. Gas Corp., 936 F.2d 212, 218 (5th ®@1) (discussing limits on district and bankruptcy
courts' jurisdiction pursuant to section 1334(a)).

52 28 U.S.C.A. § 1334(b) (2006) ("[T]he district ctushall have original but not exclusive jurisitiotof
all civil proceedings arising under title 11, oisarg in or related to cases under title 11s8eCelotex Corp.

v. Edwards, 514 U.S. 300, 307 (1995) (outliningtisec 1334(b)'s grant of original but not exclusive
jurisdiction over civil proceedings "arising in mlated to cases under title 11"); Ralph BrubakdrState
Sovereign Immunity and Prospective Remedies: ThkrBptcy Discharge as Statutofx Parte Young
Relief 76 AM. BANKR. L.J. 461, 539 (2002) (reiterating congressionahg original but not exclusive
jurisdiction in civil proceedings arising in or a¢éd to the Bankrupcty Code and commenting on its
constitutional foundations).

%3 28 U.S.C.A. § 1334(e) (2006) (granting districiuct exclusive jurisdiction over “all the property,
wherever located, of the debtor as of the commeroémf such case, and of property of the estase®;
Tenn. Student Assistance Corp. v. Hood, 541 U.®, 447 (2004) ("Bankruptcy courts have exclusive
jurisdiction over a debtor's property, wherevealed, and over the estate.").
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related to a case under title Pf.The reference of bankruptcy cases and civil
proceedings to the bankruptcy courts under sedffoifa) is routinely accomplished
by a general order of the district court that awboally refers all cases and
proceedings within its bankruptcy jurisdiction thet bankruptcy court for its
judicial district>®

Matters that "arise under" the Bankruptcy Codethose that come before the
court by virtue of a provision of the Bankruptcy d23® Matters that "arise in" a
case under the Bankruptcy Code are those based dght created by the
Bankruptcy Code and that, by their nature, can delprought in a case under the
Bankruptcy Codé&’ However, matters that are only "related to" do have their
roots in the Bankruptcy Code, and would be brougtdn alternative forum were
the debtor not before the bankruptcy cafifthe accepted definition of a "related
to" matter is one that "could conceivably have afiect on the estate being
administered in bankruptcy™ For example, if the debtor in a chapter 11
bankruptcy case commences a breach of contracbnaetjainst a party to a
prebankruptcy contract, that proceeding would e¢ated to" the bankruptcy case
because the outcome would affect the value of #mktuptcy estate and, therefore,
would be within the bankruptcy jurisdiction of tHistrict court and may be referred
to the bankruptcy court under section 157(a).

Although all proceedings within the district cosrtbroad bankruptcy
jurisdiction may be referred to the bankruptcy ¢oun order to avoid the
constitutional deficiencies of the 1978 Reform ACgngress divided the universe
of civil proceedings into "core" and "non-core" peedings. In general, core
proceedings are those that are directly relatedh tbankruptcy court's central

% 28 U.S.C. § 157(a) (2000eeWilliam S. ParkinsonThe Contempt Power Of The Bankruptcy Court
Fact Or Fiction: The Debate Continue85 Am. Bankr. L.J. 591, 594-95 (1991) ("Althougtiginal and
exclusive jurisdiction of cases filed under title dnd cases arising in and related to a title k& eavested
with the district court, the district court may eethese matters to the bankruptcy court.").

%5 28 U.S.C. § 157(a) (2000) (granting district ¢swuthority to refer bankruptcy cases to bankuptc
courts); e Standing Order of Referral of Cases to Bankruptmjgés (July 10, 1984, Ward, Acting Chief
Judge) ("Pursuant to Section 157(a) of the Banksuptmendments and Federal Judgeship Act of 1984,
any or all cases under title 11 and any or all pedings arising under title 11 or arising in oatetl to a
case under title 11 are referred to the bankrujtdges for this district."); Alec P. Ostro@pnstitutionality
Of Core Jurisdiction68 AM. BANKR. L.J. 91, 92 n.7 (1994) ("All districts have adoptedeneral order of
reference of bankruptcy cases to the bankruptaygsid).

% See, e.g., In rédousecraft Indus. USA, Inc., 310 F.3d 64, 70 (dd 2002) (stating where claims
invoke "substantive rights created by bankruptey'ltney "arise under" the Bankrupcty Code); Brovgnin
Levy, 283 F.3d 761, 772-73 (6th Cir. 2002) ("Sulines [arising under the Bankrupcty Code], refered
as 'core' proceedings, either invoke a substanigye created by federal bankruptcy law or . . uldonot
exist outside of the bankruptcy.") (citations oeuf}

5" SeeStoe v. Flaherty, 436 F.3d 209, 218 (3d Cir. 200B}]laims that ‘arise in' a bankruptcy case are
claims that by their nature, not their particulactfial circumstance, could only arise in the cantéxa
bankruptcy case.").

%8 See generallyPacor, Inc. v. Higgins, 743 F.2d 984, 994 (3d €&84) (stating claim may be "related
to" bankruptcy even if not against debtor or debtproperty).

%9 |d.; see Celotex Corp514 U.S. at 308 n.6 (recanting Pacor definitibfrelated to"); Publicker Indus.
v. United Stateslf re Cuyahoga Equip. Corp.), 980 F.2d 110, 114-15 (2d1®92) (finding jurisdiction
"related to" the bankruptcy where proceeding wdndde effect upon distribution of estate).
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functions, for example, an objection to a creditqetoof of claim filed in the
bankruptcy case, a motion to terminate the autanssdy against creditor collection
activities, a motion to reject an executory corifrac an adversary proceeding to
determine the dischargeability of a particular 86 non-exclusive list of core
proceedings may be found in section 157(b¥t2j. a proceeding is core, the
bankruptcy judge may determine the matter by emjeen appropriate order or
judgment® subject to ordinary appellate review in the déstgourt or bankruptcy
appellate panéf

Proceedings that are only "related to" a bankruptse, such as a breach of
contract action commenced by a trustee in bankyug@inst a third party that does
not present any bankruptcy issues, are non%ofEhese are the types of
proceedings that, according kdarathon must be resolved by an Article Il life-
tenured federal judge or by a non-federal tribwvith jurisdiction over the mattér.
But under the present jurisdictional scheme, thekhgtcy judge nonetheless may
preside over the non-core proceedifigdowever, unless all parties consent
otherwise’’ the bankruptcy judge may only submit to the distdourt proposed
findings of fact and conclusions of law, and orig tistrict court may enter orders

0 SeeFred Neufeld Enforcement of Contractual Arbitration Agreementsder The Bankruptcy Code
65 AM. BANKR. L.J. 525, 528 (1991) ("[Section 157] distinguisletween civil proceedings arising under
the Bankruptcy Code, which are deemed ‘core' nsaitd civil proceedings related to the Bankru@oge
which are deemed 'non-core' matters. A core praeged . involv[es] a right created by federal kamptcy
law and which would only arise in bankruptcy.").

1 11 U.S.C. § 157(b)(2) (2006). Although a detetion of a claim filed against the bankruptcy estat
usually is a core proceeding, the allowance ofragral injury or wrongful death claim is non-corelahe
claimant is entitled to a trial by jury in the dist court for purposes of distribution in the bamitcy case.
Seeid. 88 157(b)(2)(B), 157(b)(2)(0), 157(b)(5).

2 See28 U.S.C.A. § 157(b) (2006) (listing examples ofecproceedings which bankruptcy judges may
hear and determine); Marshall v. Marshall, 126 S1Z85, 1737 (2006) (examining bankruptcy courd a
district court's application of 28 U.S.C section7@ to determine whether claim constituted core
proceeding);in re Gibbons 46 B.R. 193, 194 (Bankr. E.D. KY. 1984jd(cating Bankruptcy Court has
jurisdiction to hear any or all cases under title df the United States Code, except personal injury
wrongful death claims).

% See28 U.S.C.A. § 158 (2006) (setting forth comprehen®Bankruptcy appellate procedures). Under
limited circumstances, a direct appeal to the coli@ppeals may be permittesiee id§ 158(d)(2) (outlining
circumstances where direct appeal is permissitbieye McKinney, 457 F.3d 623, 624 (7th Cir. 2006)
(making clear rights of appeal do not apply to sashich commenced before effective date of Adh)re
Elmendorf, 345 B.R. 486, 505 (Bankr. S.D.N.Y. 200&rtifying question to appeal pursuant to 28 G.S.
section 158(d) since there is a split of decismm®ng bankruptcy courts).

% See In reNat'| Century Fin. Enter., 312 B.R. 344, 351 (BarkD. Ohio 2004) (determining state law
disputes arising outside of bankruptcy and dispatgsnvoking substantive right created by bankzypaw
are not core proceedings).

 See Marathon Pipe Line458 U.S. at 83-84finding bankruptcy court's jurisdiction over redet
proceedings are "unwarranted encroachments uponutheial power of the United States, which our
Constitution reserves for Art. Ill courts").

€ 28 U.S.C. § 157(c)(1) (2000) (offering opportunitybankruptcy courts to hear non-core proceedings
when proceeding is "otherwise related to a caseritte 11").

®7 Seeid. § 157(c)(2) (allowing bankruptcy court "to hear afetermine and to enter appropriate orders
and judgments" only when all parties consent).
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and judgment&® If a party objects to the proposed findings andctusions, the
district court must determine the dispute de nSvo.

Consistent with the policy of centralization of glise resolution in bankruptcy
cases, the Judicial Code provides that a party ¢tvibaction in a state or other
nonbankruptcy forum may remove the action to thaerfel district court in the
district where the action is pending if it is withihe bankruptcy jurisdiction of the
federal courf® Once removed, the action is usually referred étiinkruptcy court
under section 157(a) pursuant to a standing réferder’* If the bankruptcy case is
pending in a different judicial district, the agctids often transferred to that district
and referred to the "home" bankruptcy cd@rRemoval is available to parties
whether the action is a core or non-core procee@ind permits the gathering of all
bankruptcy-related civil proceedings into the baupkey court.

Centralization of proceedings, both core and naescare also aided by the
automatic stay under section 362 of the Bankruftogle. With certain exceptions,
section 362 stays, among other creditor activitg, commencement or continuation
of civil proceedings against the debtor or the bapicy estaté® One of the

% n re Lion Capital Group, 63 B.R. 199, 206 (Bankr. S.I¥N1985) (interpreting section 157 to require
district courts to make independent decisions digéeing benefit of bankruptcy judge's "findingsfatt and
conclusions of law").

%9 28 U.S.C. § 157(c)(1) (2000) (requiring partiesobject timely and specifically to bankruptcy dsir
findings); see Marshall, 126 S. Ct. at 1743 (citing section 157(c)(1),eassg bankruptcy court "has
authority to issue only proposed findings of faetl Zonclusions of law, which are revieweel novoby the
district court"); Bogdanov v. B&H Foto & Elec., Gor No. 06-CV-384-JD, 2006 U.S. Dist. LEXIS 83657,
at *6 (D. N.H. Nov. 14, 2006) (referring to sectidb7(c)(1), suggesting district court must reviés pre-
petition amounts de novo since they are non-core).

0 28 U.S.C. § 1452(a) (2000) (excluding removaluiited States Tax Court" proceedings and removals
of "civil action[s] by a governmental unit to enéersuch governmental unit's police or regulatonygrt);
seeMaitland v. Mitchel (n re Harris Pine Mills), 44 F.3d 1431, 1435 (9th Cir9%9 (pointing out, "if the
district court's local rules so provide, the rentbwvaction will then be referred automatically to the
bankruptcy court"); Quality Tooling v. United Statet7 F.3d 1569, 1572 (Fed. Cir. 1995) (concludiBg
U.S.C § 1452 refers to removals from state couttfaderal court). The district court may remandabgon
back to the state court or other nonbankruptcyrfoan any equitable ground. 28 U.S.C. § 1452(b) @200
seePatterson v. Dean Morris, L.L.P., 448 F.3d 736, @th Cir. 2006) (granting remand since there were
only state law claims involved); Susan Block-Lidline Costs of Non-Article Ill Bankruptcy Court Syste
72 AM. BANKR. L.J. 529, 544 n.65 (1998) (explaining broad cortstom of "'equitable remand' based on a
multi-factored balancing approach”).

28 U.S.C. § 157(a) (2000) (“Each district courtyrpeovide that any or all cases under title 11 any
or all proceedings arising under title 11 or axsim or related to a case under title 11 shalldferred to the
bankruptcy judges for the district.").

2 See28 U.S.C. § 1412 (2000) (providing district comty transfer a proceeding in the interest of
justice or for the convenience of the partids);re Whilden, 67 B.R. 40, 42 (Bankr. M.D. Fla. 1986)
(explaining moving party must establish transfevefiue by preponderance of evidence); Bruce H. &Vhit
and William L. Medford,Rule 1014(b): A Voluntary Bankruptcy to Get Outnflnvoluntary Bankruptcy,
25-9 ABIJ 38 (Nov. 1, 2006) (listing factors coresied to transfer venue of bankruptcy cases).

3 11 U.S.C. § 362(a)(1) (2006eeCelotex Corp.514 U.S. at 302 (remarking judgment creditor was
stayed from collecting judgment pursuant to 11 O.Ssection 362(a)(1) when Colotex filed voluntary
bankruptcy petition); Andrew Cosgrove, NoBreaking up is Hard to do . . . Especially whemBaptcy is
Involved: a Look at the Unfair Results that Occunalt Bankruptcy Intervenes in Domestic Relatione€as
14 AMm. BANKR. INST. L. REV. 235, 247 (2006) (explaining automatic stay préveron-debtor spouse to
seek divorce or property division proceedings.).
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purposes of the automatic stay is to preserve piyppé the estate by not requiring
the trustee or debtor in possession to expendntged resources and energies
defending various actions in a multitude of f6ta&Unless the bankruptcy court
grants relief from the automatic stay, creditore g@rohibited from litigating
prebankruptcy claims against the debtor outsidéhefbankruptcy court and will
ordinarily prosecute their claims by filing a praaff claim in the bankruptcy case.
An objection to the allowance of a claim is a cpreceeding typically heard in the
bankruptcy court. The bankruptcy court also haspbwer to estimate contingent
and unliquidated claims if the fixing or liquidati@f the claim would unduly delay
the administration of the ca$e.

B. Centralization of Jurisdiction Not Absolute

The centralization of bankruptcy-related disputasthie bankruptcy court,
though pervasive within the jurisdictional scherngenot absolute. As mentioned
above, section 1334(b) of title 28 gives the disttourt original but not exclusive
jurisdiction over proceedings arising under the IBaptcy Code, or arising in or
related to bankruptcy cas€s-or example, a trustee in bankruptcy, if she sires,
may commence an action to recover a fraudulent eyamnce or a preferential
payment in a state court. Similarly, if a credisoes in a state court to recover on a
student loan and the debtor alleges as a defedisel@arge in bankruptcy, the state
court may resolve the issue of whether the debtdissharged in the bankruptcy
case. Even if a party may remove the action todisrict court’” which will
ordinarily refer it to the bankruptcy court, thdian may be remanded back to state
court based on equitable grourilis.

" Seeln re Ronald Perlstein Enters., Inc., 70 B.R. 1005, $a09(Bankr. E.D. Pa. 1987) (denying
unsecured creditor relief from automatic stay idesrto protect debtor's limited resources and éegxdn
re Stranahan Gear Co., Inc. 67 B.R. 834, 838 (Banky. Ba. 1986) (noting automatic stay allows debdor
maintain all proceedings in one forum to prevestugtion of efforts to reorganize).

5 11 U.S.C. § 502(c)(1) (20063ee In reNova Real Estate Inv. Trust, 23 B.R. 62, 65 (BaikD. Va.
1982) (construing language of 11 U.S.C. section®&0® be mandatory and creating an affirmativeydat
estimate any unliquidated claims); Sharon Youdelr8arategic Bankruptcies: Class Actions, Classifioati
& The Dalkon Shield Case3 CARDOZOL. REV. 817, 846 (acknowledging purpose of estimatiorcess is
to facilitate reorganization plans).

628 U.S.C.A. § 1334(b) (2006) ("Except as provittedubsection (€)(2), and notwithstanding any Act o
Congress that confers exclusive jurisdiction oroartor courts other than the district courts, dlitrict
courts shall have original but not exclusive juigidn of all civil proceedings arising under titlel, or
arising in or related to cases under title 11.").

" See28 U.S.C. § 1452(a) (2000) ("A party may remove elaim of cause of action in a civil action . . .
to the district court for the district where sudtilaction is pending, if such district court hiasisdiction of
such claim or cause of action under section 133#4isftitle."); Mt. McKinley Ins. Co. v. Corning Inc399
F.3d 436, 444-45 (2d. Cir. 2005) ("28 U.S.C. § X4ballows a party to remove a pending state pdinge
to a district court having bankruptcy jurisdictign Cal. Pub. Emples. Ret. Sys. v. Worldcom, 1868 F.3d
86, 107-08 (2d. Cir. 2004) (holding section 1452f@ps removal jurisdiction to all claims "relateal a
bankruptcy case" except for two exceptions namestatute).

8 See28 U.S.C. § 1452(b) (2000) ("The court to whickersielaim or cause of action is removed may
remand such claim or cause of action on any edeigdound.");Patterson 448 F.3d at 742-43 (affirming
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If the proceeding is pending in the bankruptcy totlre district court, on its
own motion or on motion of any party, may withdréve reference for cause, in
which event it essentially sits as the bankruptoyrcwith original jurisdictior?
The district court may withdraw the reference regay an entire bankruptcy case,
or may withdraw a particular proceeding while lemythe main bankruptcy case in
the bankruptcy couff Such reference withdrawal is rare, but nonethdéssges the
power to take jurisdiction away from the bankruptourt and place it in the hands
of the district court, a feature apparently desifjteeavoid constitutional challenge
in the face oMarathon One basis for withdrawing the reference in apealing is
if a party is entitled to a jury trial and the bamitcy court has not been specially
designated by the district court to preside at jugls or a party does not consent to
the jury trial in the bankruptcy codtt.In addition, personal injury or wrongful
death claimants are always entitled to a jury trighe district court for purposes of
distribution® Moreover, to avoid even the appearance of biasfaior of
bankruptcy principles in conflict with other fedepmlicies, on timely request of a
party, the district court must withdraw the referermf a proceeding pending in the
bankruptcy court if resolution of the proceedinguiges consideration of both the

district court's decision to remand based on seditb2(b));Flaherty, 436 F.3d at 215 ("[A] district court . .
. can consider whether there is reason for thetsytoceed in state court. If so, there will be'equitable
ground' justifying remand und&r1452(b)").

" See28 U.S.C. § 157(d) (2000) (“The district court maithdraw, in whole or in part, any case or
proceeding referred under this section, on its emgtion or on timely motion of any party, for cause
shown."); Velocita Corp. v. Constr. Mgmt. & Inspectj Inc, 169 F. App'x 712, 716 (3d Cir. 2006) (stating
district court can withdraw a reference "for caskewn"); Comdisco Ventures, Inc. v. Federal Ins., Clo.
04-C-2007, 2004 WL 1375353, at *2 (N.D. Ill. Jun®, 2004) (noting district courts can refer cases to
bankruptcy judges and can withdraw the referenzecéuse shown").

8 See28 U.S.C. § 157(d) (2000) (“The district court maithdraw, in whole or in part, any case or
proceeding referred under this section . . .s&g alsdGlinka v. Federal Plastics Mfg310 F.3d 64, 66 n.2
(2d Cir. 2002) (noting district court granted matitm withdraw reference for entire proceeding); 18Ky v.
Honeywell Int'l, Inc., No. 01-5069-ClV, 2002 WL 321980, at *1 (S.D. Fla. Jan. 25, 2002) (referriag t
district court decision in Delaware partially withaving a reference).

81 See28 U.S.C. § 157(e) (2000) ("If the right to a jurial applies in a proceeding may be heard under
this section by a bankruptcy judge, the bankruptdge may conduct the jury trial if specially desged to
exercise such jurisdiction by the district courtiamith the express consent of all the parties.Tausz v.
Englander, 321 F.3d 467, 475 (4th Cir. 2003) ("fake may be tried before a bankruptcy judge amalya j
with the authorization of the district court ane tbonsent of the parties . . . . In any event, cresary
proceeding may be transferred to the district cdwatjury trial is required.")see alsd/elde v. Reinhardt,
No. 06-2289, 2007 U.S. Dist. LEXIS 5543, at *3 (@inn. Jan. 25, 2007) (stating defendants did not
consent to jury trials in bankruptcy court, so ttregtions were transferred to district court).

82 gSee28 U.S.C. § 157(b)(5) (2000) ("The district cosinall order that personal injury tort and wrongful
death claims shall be tried in the district courtwhich the bankruptcy case is pending, or in tistridt
court in the district in which the claim arose..."); Adams v. Cumberland Farms, No. 95-1736, 1946
228567, at *3 (1st Cir. May 7, 1996) (explaininge'ttistrict court is instructed to order that peedanjury
tort and wrongful death claims shall be tried ia thistrict court in which the bankruptcy case iagieg or
in the district in which the claims arosell);re United Mo. Bank, N.A., 901 F.2d 1449, 1454 (8th. @B90)
(stating while bankruptcy courts can conduct juigls$ in certain situations, "personal injury ancbngful
death claims shall be tried in district court" & p8 U.S.C. § 157(b)(5)).
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Bankruptcy Code and other federal laws regulatinganizations or activities
affecting interstate commeré&.

The role of abstention is also significant in ursti@nding the centralization of
bankruptcy jurisdiction. With respect to both cemed non-core proceedings, the
district court, including the bankruptcy court whtve case or the proceeding has
been referred under section 157(a), has discreiorabstain from hearing a
proceeding in the interest of justice, or in thieiast of comity with state courts or
respect for state lafif. Though a bankruptcy judge's exercise of discretidtt
respect to the granting or denial of a motion tetain is reviewable on appeal to
the district court or, where applicable, a bankeygippellate panéf,it may not be
reviewed by the court of appeals or the SupremetCblihe power to abstain from
hearing a proceeding commenced in the bankruptayt epanifests congressional
intent to allow bankruptcy courts to decide whethegparticular core or non-core
proceeding should be heard in the specializedralered court, or be heard by a
nonbankruptcy tribunal.

In contrast to discretionary abstention, the JadliCiode contains a mandatory
abstention provision that compels the district taurbankruptcy court to abstain
from hearing a non-core proceeding in certain staa. In particular, if a party

8 28 U.S.C. § 157(d) (2000) (“The district courtshon timely motion of a party, so withdraw a
proceeding if the court determines that resolutbthe proceeding requires consideration of bdta il
and other laws of the United States regulating mimgdions or activities affecting interstate comoeet);
Mirant Corp. v. Potomac Elec. Power Co., 197 F. A@85, available atNo. 05-10038, 2006 U.S. App.
LEXIS 18129, at *22 n.16 (5th Cir. 2006) (statinghdrawal to district court is mandatory when aaws$
besides title 11 have to be interpreted); UniteateStv. Gurley, 434 F.3d 1064, 1067-68 (8th Ci0&20
(noting while district court can refer bankrupt@ses to bankruptcy courts, when other laws besitked 1
needs to be considered the reference must be witindf either party files a motion).

8 Discretionary abstention is available in all bamicy cases, except for a cross-border case under
chapter 15 of the Bankruptcy Code. 28 U.S.C.A. 8418)(1) (2006) ("Except with respect to a caseeund
chapter 15 of title 11, nothing in this sectionvenets a district court in the interest of justice,in the
interest of comity with State courts or respect &tate law, from abstaining from hearing a partcul
proceeding arising under title 11 or arising inrelated to a case under title 11.8ge alsoGaltieri v.
Galtieri, 172 F. App'x 397, 399 (3d Cir. 2006) (kiping bankruptcy court abstained in favor of stepurt
"on a permissive basis under 28 U.S.C. 8§ 1334(chd)n deciding issues related to the state court
proceedings"); Goradia v. O'Connor, 174 F. App'?,2011 (5th Cir. 2006) (noting on appeal, distdotirt
abstained from ruling on adversary proceeding antanded the case back to state court citing 280U &.
1334(c)(1)).

8 See28 U.S.C. § 158(b)(1) (2000) ("The judicial counaf a circuit shall establish a bankruptcy
appellate panel service composed of bankruptcygsidd the districts in the circuit who are appainksy
the judicial council . . . to hear and determinéhvhe consent of all the parties, appeals *); 11 U.S.C. §
158(c)(1) (2006) ("[E]ach appeal under subsectmnspall be heard by a 3-judge panel of the bar&yup
appellate panel service established under subseti)¢l) . . . ."); ee also In reéSalem, 465 F.3d 767, 776
(7th Cir. 2006) (referencing holdings from bankoypappellate panels for Tenth Circuit and FifthoQit).

8 28 U.S.C.A. § 1334(d) (2006) ("Any decision tosttin or not to abstain . . . is not reviewable by
appeal or otherwise by the court of appeals r bydhe Supreme Court of the United States"); seeFoss
v. Hall County Child Support Office, 186 Fed Ap@82 (8thCir. 2006) (dismissing appeal from bankruptcy
court's decision to abstain from hearing issuesidoeiecided in state court due to lack of jurisdic}i
Southmark Corp. v. Cooper& Lybrand, 163 F.3d 925, 929 (5th Cir. 1999) ("Fomkmaptcy cases
commenced after the 1994 amendments to the bawckrigst, decisions either to abstain or not to dhsta
are not, with very limited exceptions, reviewabteappeal.").
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makes a timely motion for abstention in a procegdiased on a state law claim or
cause of action "related to" a bankruptcy case ifbu@arising under the Bankruptcy
Code or arising in a case under the Code), angnbeeeding could not have been
commenced in federal court in the absence of thérbatcy case, the district court
or bankruptcy court presiding over the matter malsftain from hearing it if an
action has been commenced and may be timely adjtedién the state couttThat

is, if the only federal jurisdictional basis is thhe action is a non-core proceeding
related to a bankruptcy case, and it has been cocedeand can be timely resolved
in state court, the action belongs in state caudttae bankruptcy judge would have
no discretion to hear the matter. Mandatory albsteris not applicable in core
proceedings because such proceedings arise uredBattkruptcy Code or arise in a
case under the Bankruptcy Code, rather than meeshg related to the bankruptcy
case.

C. Extent of Bankruptcy Court Control Over Proceggi: Core verses Non-Core

An examination of the bankruptcy jurisdictional eote created by Congress in
1984 leads to the conclusion that, with a few exeeption$? the bankruptcy judge
will make the determination as to where a core geding will be resolved if any
party in the proceeding wishes to have it heard thg bankruptcy judge.
Accordingly, in general, the bankruptcy judge isnast always the jurist who
determines where a core proceeding will be decided, that tribunal is almost
always the bankruptcy court.

In contrast, the statutory scheme gives a bankyujtdge less power with
respect to a determination of where a non-coregaing will be decided. First,
unless all parties consent, the bankruptcy judgg na enter orders or judgments
to resolve the dispute. Second, on request oftg, paandatory abstention deprives
the bankruptcy judge of the power to preside oveoracore dispute that is pending
and can be timely adjudicated in a state court.is lcommon, therefore, and
anticipated by Congress when it devised the cufweisdictional scheme, for some
non-core matters to be decided by federal distdcirts or state courts, rather than
by a bankruptcy court.

87 28 U.S.C.A. § 1334(c)(2) (20063eeLindsey v. O'Brien, Tanski, Tanzer, & Young Healffare
Providers, 86 F.3d82, 497 (6th Cir. 1996) (explaining five elemergquired for mandatory abstention to
apply); see alsoLowenbraun v. Canary, 453 F.3d 314, 320 (6th CQ06) (applyingLindseytest to
determine whether mandatory abstention is necéssAry exception to mandatory abstention exists for
personal injury and wrongful death claims for thepmse of distribution in the bankruptcy case. &rolnt
is entitled to have the personal injury or wrongfidath claim tried by a jury in the district cou?8
U.S.C.A. § 157(b)(5) (2006%ee supranote 82.

8 Those exceptions include when the district caitftdraws the reference under 28 U.S.C. § 157(d), o
a personal injury or wrongful death claimant isitted to a jury trial in the district court unde8 2).S.C. §
157(b)(5).See supraotes 82—83.
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I1l. JUDICIAL ANALYSIS

It is within the context of the bankruptcy juristiimal scheme under the
Judicial Code that courts have been asked to dediuther a bankruptcy court's
jurisdiction over a core or non-core proceeding ihgige way to a contractually
binding arbitration agreement. Courts have repiateoted that the Arbitration
Act, which takes disputes out of the judicial systeonflicts with the policy and
efficiency of centralization of dispute resolutionbankruptcy cases, which is the
hallmark of the bankruptcy jurisdictional schefig[B]Jankruptcy policy exerts an
inexorable pull towards centralization while araiion policy advocates a
decentralized approach towards dispute resolution . [E]ach statute advances
clear and unassailable legislative policies and eorwell-armed with strong
judicial approval.*® As the two federal statutes are each manifesstidrfederal
policies espoused by Congress, "the issue as tthether not a bankruptcy court
should allow a dispute to be resolved by an adminaforum to which the parties
agreed implicates the clash of two federal stattifes

In early cases decided shortly after the enactroétite 1978 Act, but before
the Supreme Court's decisionMarathon several courts had held that bankruptcy
courts were not strictly bound by the ArbitratiomtA Most notably, the Court of
Appeals for the Third Circuit inn re Zimmermanheld that the "purposes of the
Bankruptcy Reform Act impliedly modify the Arbitiah Act."®> Such early
decisions focused simply on whether one statutehemme trumped another. In
Zimmermana trustee in bankruptcy commenced an adversagepding against a
defendant for breach of contract and the courtpieals upheld the bankruptcy
court's denial of the defendant's application tmgel binding arbitration based on a
contractual arbitration provisioH. Additionally, even where courts did not
explicitly determine that the policies underlyirtgetBankruptcy Code are superior

8 See, e.gl). S. Lines197 F.3d at 641 (stating bankruptcy court hasretin whether or not to enforce
an arbitration agreement, so long as it "has ptpmemsidered the conflicting policies in accordarneth
law"); Hays & Co. v. Merrill Lynch, Pierce, Fenner &mith, Inc., 885 F.2d 1149, 1161 (3d Cir. 1989)
(interpreting recent Supreme Court decisions tomtbat courts must "determine whether any undeglyin
purpose of the Bankruptcy Code would be adversifci@d by enforcing an arbitration clause and. . .
[courts] should enforce such a clause unless tfiattewould seriously jeopardize the objectivesttoé
Code"); Bender Shipbuilding and Repair Co. v. Hvrgan (n re H.B. Morgan), 28 B.R. 3, 5 (B.A.P. 9th
Cir. 1983) ("InJohnson the Ninth Circuit affirmed a decision of the dist court refusing to enforce an
arbitration provision in the bankrupt's collectikargaining agreement.” (citing Johnson v. Englé8%6
F.2d 44 (9th Cir. 1966)).

% Societe Nacionale Algerienne Pour La RecherchePioduction, Le Transport, La Transformation et
La Commercialisation des Hydrocarbures v. Distrigagp., 80 B.R. 606, 610 (D. Mass. 1987).

L In re Spectrum Info. Tech., Inc., 183 B.R. 360, 362 (BafE.D.N.Y. 1995) (quotingn re Al-Cam
Dev. Corp., 99 B.R. 573, 575-76 (Bankr. S.D.N.Y89)9.

92 Zimmerman v. Cont'l Airlines, Inc., 712 F.2d 5 (3d Cir. 1983) (determining bankruptcy court did
not abuse its discretion in refusing to enforceteation clause)seeBraniff Airways, Inc. v. United Air
Lines, Inc. [n re Braniff Airways, Inc.), 33 B.R. 33, 34 (Bankr. N.Dex. 1983) (finding with enactment of
Bankruptcy Code, Congress intended Arbitrationwatild not apply to bankruptcy matters.).

% Zimmerman712 F.2d at 55 (rejecting defendant's requestayp bankruptcy proceeding and to enforce
contract's arbitration clause).
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to those championed by the Arbitration Act, therasvgreater reliance placed on
bankruptcy policy and the broad pwarathon jurisdictional grant given to
bankruptcy courts by Congre¥sThese early cases relied upon the broadening of
the jurisdictional grant afforded to bankruptcy deuby the Bankruptcy Reform
Act of 1978, noting that bankruptcy courts werelooger bound by distinctions
between plenary and summary jurisdiction, and vggren the powers of courts of
equity, law, and admiralty.

However, two significant developments occurred raftee enactment of the
Bankruptcy Reform Act of 1978 that have changedwiag courts have analyzed
this issue. First, the bankruptcy jurisdictionetheme was declared unconstitutional
in Marathonand was replaced by the 1984 amendments to theialudode and,
second, the Supreme Court has rendered a landraeigiah inShearson/American
Express, Inc. v. McMahotf which has provided a new framework for determining
when the Arbitration Act will give way to a confling federal statute.

In McMahon the Supreme Court articulated the standard fortsdo use when
evaluating whether Congress intended that a couaitierg federal statute would
override the Arbitration Act with respect to dispsitinvolving a certain subject
matter. InMcMahon the Supreme Court determined that arbitrationsga must
be enforced when claims under section 10(b) ofS&eurities Exchange Act and
claims under the Racketeer Influenced Corrupt Omgdions Act were brought
against a securities broker by a custofdihe Court noted that:

The burden is on the party opposing arbitration ta show that
Congress intended to preclude a waiver of judigaiedies for the
statutory rights at issue. If Congress did intemdirhit or prohibit

waiver of a judicial forum for a particular clairsuch an intent
"will be deducible from [the statute's] text or igtive history," or
from an inherent conflict between arbitration arig tstatute's
underlying purposes.

% SeeCross Elec. Co. v. John Driggs Ctn (e Cross Elec. Co.), 9 B.R. 408, 412 (Bankr. W.D.1881)
(denying motion to dismiss adversary proceedingemfdrcing arbitration provisiongee alsdn re Double
TRL, Inc., 65 B.R. 993, 998 (E.D.N.Y. 1986) (enuaterg "continuing force of the bankruptcy procegsre
in the face of arbitration" according to legislatikistory of new Bankruptcy Coddj re F & T Contractors,
Inc., 649 F.2d 1229, 1232 (6th Cir. 1981) (assgrtiankruptcy judge's discretion to refuse to compel
arbitration concerning bankruptcy matters).

% See In re Cross Elec. G& B.R. at 410 (noting under former Bankruptcy Atnkruptcy courts were
constrained by ability to dispose of matters bettwem based on summary jurisdiction, and therefiae
little choice but to enforce arbitration clausesjiig Schilling v. Canadian Foreign S.S. Co., FG5upp.
462, 463 (D.C.N.Y. 1961) (stating limits of summaguyisdictional powers of bankruptcy court prior to
enactment of Bankruptcy Reform Act of 19783ge also In reFrigitemp Corp., 8 B.R. 284, 288 n.1
(D.C.N.Y. 1981) (applying bankruptcy law pre-existi1978 Bankruptcy Reform Act concerning plenary
jurisdiction within arbitration agreements).

% 482 U.S. 220, 220 (1987) (establishing strongeffedpolicy favoring arbitration although it may be
overridden by contrary congressional command).

7 1d. at 233 (discussing suitability of arbitration unéixchange Act).
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To defeat application of the Arbitration Act .the [party opposing
arbitration] must demonstrate that Congress intertdemake an
exception to the Arbitration Act for claims arisingnder [the
statute], an intention discernible from the texstdry, or purposes
of the statuté®

In McMahon the Court held that to overcome enforcement ofaditration
agreement because of another federal statute atitye must establish congressional
intent to create an exception to the Arbitratiort'&\enandaté® Most importantly,
the Court wrote that congressional intent to oderrine Arbitration Act can be
discerned in any one of three ways: (i) the otlatuge's text; (ii) the other statute's
legislative history; and (iii) an inherent conflibetween arbitration and the other
statute's underlying purpost8.As one commentator has noted, in applying the
McMahon standards, courts have found little guidance eithethe text or the
legislative history of the Judicial Code provisionglating to bankruptcy
jurisdiction; "the inquiry, therefore, has beennfied as whether arbitrating the
dispute in question would pose an irreconcilableflact with the Code.® In
making a determination as to whether an inheremiflico exists, courts have
approached the analysis on a case-by-case basisnirerg the facts and
circumstances of the particular dispute. The et of such analysis is a wide
body of law consisting of divergent decisions issbg various appellate courts.

Following the Bankruptcy Amendments and Federalgdatip Act of 1984,
which was the legislative response to tklarathon decision, courts began to
recognize that federal bankruptcy jurisdiction & all encompassing, and—under
the guidance afforded by th&icMahon test—began to re-examine whether
Congress intended the Judicial Code and relatedgioos of the Bankruptcy Code
to override the Arbitration Act. When the Court/Aypeals for the Third Circuit,
which had rendered the opinion Zimmermanin 1983 recognizing a bankruptcy
court's broad discretion to deny enforceabilityadiitration agreements, applied the
McMahon test in the posMarathon jurisdictional scheme, the court found that
bankruptcy courts have only limited discretion &tefmining whether to enforce an
arbitration clausé’® In Hays & Co. v. Merrill Lynch, Pierce, Fenner & Smith
Inc.,'®® the Third Circuit examined Congressional intentfanming the scope of
bankruptcy jurisdiction in the 1984 legislationstitiguishing between causes of

% |d. at 227.

% McMahon 482 U.S. at 223.

10014, at 227.

101 Note,supranote 31, at 2299 (demonstrating courts' analysieeiding whether to deny arbitration).

12 5ee jdat 2302 (maintaining limited discretion courts &aw denying arbitration claims).

103885 F.2d 1149 (3d Cir. 1989) (noting district ttsulack of jurisdiction to deny enforcement of
arbitration clause)seeNotes,supranote 101, at 2299 (showing significanceH#ysin establishing scope
of bankruptcy court jurisdictiongee alscCapitol Life Ins. Co. v. Gallager, 839 F. Supp7,7869 (D. Colo.
1993) (relying orHaysto determine which claims must be subject to etiin).
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action derived from the debtor and those that taekiBuptcy Code created for the
benefit of creditors of the estate.

In Hays a chapter 11 trustee commenced an action agaissturities broker
for claims under various state and federal seesritaws, as well as fraudulent
conveyance and constructive trust claims undertriltee’'s powers under section
544(b) of the Bankruptcy Cod& The defendant securities broker moved to
compel arbitration based on the arbitration prawisin the customer agreement
signed by the broker and the debtor before the cemeament of the bankruptcy
case’® The district court denied the motion, stating tbater theZimmerman
decision, it had broad discretion to nullify a mataty arbitration claus®?® It also
stated that since neither the trustee nor the tomsdit had represented signed the
agreement, they should not be bound by its arhitrgprovision*’” The court of
appeals reversed, holding that "the trustee-pféastinds in the shoes of the debtor
for purposes of the arbitration claus®The court, giving no weight to its decision
in Zimmermanbecause it had predated the Supreme Court's dedisMcMahon
and the 1984 amendments to title 28, also distsigad between litigation in which
the trustee seeks to enforce a debtor-derivatigepptition contract claim, which is
a non-core matter, and actions created by the Baiky Code for the benefit of
creditors, which are core mattéfs.

The court of appeals ikays found no indication in the text or legislative
history of the 1984 amendments to the Judicial Cgdeerning bankruptcy
jurisdiction that Congress intended to bar arkitratn the non-core context. It also
found no irreconcilable conflict between the stasutgoverning bankruptcy
jurisdiction and the Arbitration Act in non-core goeedings, noting that the
consolidation impulse—which is very clear in thentext of core claims—is not
prevalent in the context of non-core claiffsTherefore, the court of appeals held

1% Hays 885 F.2d at 1149 (alleging federal and state ritezsu violations as well as fraudulent
conveyance and constructive trust claims undeiicse&44(b));seell U.S.C. § 544(b) (2006) (rendering
null and void transfer or obligation voidable asiagt holder of allowable unsecured claim agaissite).
Section 544(b) is often used by a trustee to atraiosfers that are fraudulent conveyances unddicapfe
state law.See id. In re Harvard Knitwear, Inc., 193 B.R. 389, 392 (BankrDE.Y. 1996) (observing
section 544(b) permits a trustee to avoid voidablraudulent transfers under state laim)re Revco D.S.,
Inc., 118 B.R. 468, 497 (Bankr. N.D. Ohio 1990)(rgnizing causes of action for fraudulent conveganc
under state law pursuant to section 544(b)). Usdetion 157(b)(2)(H) of title 28, proceedings tmiavor
recover a fraudulent conveyance is a core medee. In reSchurek, 139 B.R. 512, 513 (Bankr. S.D. Cal.
1992) (emphasizing fraudulent conveyance actiorisetoore matters under section 158e alsdHalper v.
Halper, 164 F.3d 830, 837 (3d Cir. 1999) (declarfrmudulent conveyance to be a core matter for
bankruptcy court under section 157).

% Hays 885 F.2d at 1151.

106 |d

107 |d

19819, at 1153.

1914, at 1156-57, 1162.

101d. at 1157 ("[I]t is clear that in 1984 Congress diat envision all bankruptcy related matters being
adjudicated in a single bankruptcy courtsgeSacred Heart Hosp. of Norristown v. Indep. Bluessar(n re
Sacred Heart Hosp. of Norristown) 181 B.R. 195, @8&nkr. E.D. Pa. 1995) (notindays stated that the
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that arbitration of the non-core dispute was mamgaiand the court had no
discretion to nullify it.

In contrast, the court of appeals litays held that the trustee's claims under
section 544(b) of the Bankruptcy Code, which areated by the Code for the
benefit of creditors of the estate and which ame eoatters, were not subject to the
mandatory arbitration clause. The court held thhe trustee's section 544(b)
claims are not arbitrable under the arbitratioustabecause they are not derivative
of the debtor and the trustee is accordingly natnoloby the Customer Agreement
with respect to thent:*!

While Hays appears to have addressed the enforceabilitybitfration clauses
in non-core proceedings, the Court of AppealstierFifth Circuit inIn re National
Gypsumaddressed the enforceability of an arbitratiomséain core proceedings.
Relying onHays the court noted that arbitration of derivativenfcore matters
does not conflict with the Bankruptcy Code (andant "makes eminent sense" in
light of the 1984 amendments to the Bankruptcy ¢odewever the Fifth Circuit
commented thaHays did not address specifically whether a bankrumioyrt has
discretion to enforce an applicable arbitratiorusiawhere core bankruptcy issues
are involved-*® The Fifth Circuit expressly rejected a per se thé the bankruptcy
court has discretion to deny enforcement of anegent to arbitrate in all core
proceedings, and instead adopted a standard tleatigued whether arbitratira
particular core matter would conflict with the Bankruptcy @dd'

National Gypsunbifurcated core claims into two categories: claimslving
bankruptcy rights, which should remain within thenkruptcy court, and claims
involving state law rights, whose arbitration doex inherently conflict with the
Code!*® The court concluded that only core claims aridimgn the federal rights
conferred by the Bankruptcy Code present the tym®iwflict with the purpose and
provisions of the Bankruptcy Code alluded toMeMahonto permit bankruptcy
courts to use their discretion in deciding whetioeallow arbitration:'®

We think that, at least where the cause of actibrssue is not
derivative of the pre-petition legal or equitabights possessed by
a debtor but rather is derived entirely from thelei@l rights

policy favoring arbitration grew stronger, while,the wake oMarathon the policy of centralizing disputes
involving a debtor had weakened).

111d. at 1153. The court of appeals also wrote, reasoaitrystee's claims under section 544(b) of the
Bankruptcy Code are asserted on behalf of creditbas "there is no justification for binding crémts to an
arbitration clause with respect to claims thatreoederivative from one who was a party tolid'at 1155.

123 re Nat'l Gypsum Co., 118 F.3d 1056 (5th Cir. 1997).

31d. at 1066.

141d. at 1067 (“[N]Jonenforcement of an otherwise apjiieaarbitration provision turns on the underlying
nature of the proceedinge., whether the proceeding derives exclusively frdme provisions of the
Bankruptcy Code and, if so, whether arbitratiorttef proceeding would conflict with the purposegaf
code.").

1%1d. at 1066-67.

8 re Natl Gypsum Cp118 F.3d at 1069.
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conferred by the Bankruptcy Code, a bankruptcy tcoatains
significant discretion to assess whether arbitratiwould be
consistent with the purpose of the Code, including goal of
centralized resolution of purely bankruptcy issudse need to
protect creditors and reorganizing debtors from ceeeal
litigation, and the undisputed power of a bankryptourt to
enforce its own orders!

Applying this standard to the facts Mational Gypsumthe court of appeals
upheld the bankruptcy court's discretion to dengation to compel arbitratioht?
The motion was brought in the context of an adwgrgaoceeding brought by
successors of a chapter 11 debtor to determinehe&hein insurance company's
collection efforts were barred by the dischargenition set forth in section 524(a)
of the Bankruptcy Code or by the confirmation oé tblan of reorganization in
National Gypsum's chapter 11 caSeThe court of appeals was convinced that
arbitration of this core proceeding, which was a-debtor derivative action to
enforce asserted rights created by the Bankruptmye@ompletely divorced from
National Gypsum's rights under prebankruptcy catdtawould be inconsistent
with the Bankruptcy Cod&?

Hays and National Gypsunformed the groundwork for the analysis done by
other courts on the enforceability of arbitratidauses in bankruptcy. Following
Hays andNational Gypsumother circuit courts—most notably the Second @irc
and the Fourth Circuit—addressed this issue. Hewewhile each court took note
of the analysis irHays and National Gypsumeach court modified the standard,
creating yet another means for determining thell@fethe bankruptcy court's
discretion to deny enforcement of an arbitraticausk.

In In re United States Lineghe Court of Appeals for the Second Circuit
distinguished between core and non-core proceedingh respect to the
enforceability of arbitration agreements. However, the court of appeals, in
dictum, has left the door open to nullifying arhfton clauses in non-core
proceedings. A conflict between the Arbitrationt And the Bankruptcy Code "is
lessenedn non-core proceedings which arelikely to present a conflict sufficient
to override by implication the presumption in fawdrarbitration.**? Similarly, the
court of appeals rejected the notion that the hgmky court has discretion to
nullify arbitration clauses in all core proceedingdlso, in contrast to the Fifth
Circuit's approach iNational Gypsum which bifurcated core claims into two

171d. at 1069.

1814, at 1071 (finding arbitration would irreconcilatdgnflict with Code).

191d. at 1071.

2914, at 1071.

211n re U.S. Lines In¢.197 F.3d at 636-37 (indicating "whether a contpaoceeding is core depends on
(1) whether the contract is antecedent to the egorgtion petition; and (2) the degree to which the
proceeding is independent of the reorganization.").

12214, at 640 (emphasis added).
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categories based on whether the claim involvee séav rights or bankruptcy law
rights, the Second Circuit did not make that digton and reasoned that the
bankruptcy court must "carefully determine whetary underlying purpose of the
Bankruptcy Code would be adversely affected by mivig an arbitration
clause.*?® The court of appeals then recognized that "thellebe occasions where
a dispute involving both the Bankruptcy Code angl Anbitration Act 'presents a
conflict of near polar extremes: bankruptcy pokierts an inexorable pull towards
centralization while arbitration policy advocatesiecentralized approach towards
dispute resolution** Therefore, as to core claims, the court held ahaankruptcy
court has discretion to determine arbitrability. s Aone commentator has
noted,"[u]nlike National GypsumUnited States Linesnade no mention of the
origin of the claim; rather, the court's opiniorggasted that discretion is governed
by an assessment of competing policiés."

The litigation inUnited States Linesvas commenced by a reorganized debtor
and a reorganization trust created in the bankyupése seeking a declaration of
the trust's rights under certain prebankruptcy rimsce policies? Although the
proceeding was commenced to determine rights uymadrankruptcy contracts, the
court of appeals concluded that "the impact thes®tracts have on other core
bankruptcy functions nevertheless render the pubinge core . . . . [R]esolving
disputes relating to major insurance contractdarend to have a significant impact
on the administration of the estaté’"The court had found that the declaratory
judgment proceedings "are integral to the bankguptwrt's ability to preserve and
equitably distribute the Trust's assets. Furtheemo. . the bankruptcy court is the
preferable venue in which to handle mass tort astiovolving claims against an
insolvent debtor®™® The court also noted that "[tlhe need for a cdiatd
proceeding is further augmented by the complexutdctscenario, involving
multiple claims, policies, and insurer$®Therefore, the court concluded that it was
within the bankruptcy court's discretion to refuserefer these proceedings to
arbitration.

Again, the Second Circuit iblnited States Linedid not give the bankruptcy
court unfettered discretion to deny a motion to pemarbitration under an
arbitration clause merely because it found thafptioeeeding was core. Consistent
with that position, inMBNA America Bank v. Hjff° the Second Circuit held that,
based on the unique facts of that case, a bankrjypdge had no discretion in the
core proceeding to deny enforcement of an arlonattlause contained in a

12314, (quoting Hays and Co. v. Merrill Lynch, 885 F.2d4911161 (3d Cir. 1999)).

1241d, (quoting Societe Nationale Algerienne v. Distrigaerp., 80 B.R. 606, 610 (Bankr. D. Mass.
1987)).

125 Note,supranote 31, at 2303.

12610 re U.S. Lines197 F.3d at 634 (explaining plaintiff who broughse and relief sought).

127

Id. at 638.

281d. at 641.

129 Id

130436 F.3d 104 (2d Cir. 2006).
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consumer loan agreement. After filing a chapter 7 liquidation petition and
receiving a discharge of her debts, the debtod fle adversary proceeding against
the lender as a putative class action on behdiecdelf and others similarly situated
alleging willful violation of the automatic stay érseeking damages under section
362(h) of the Bankruptcy Code. The bankruptcy tdenied the lender's motion to
compel arbitration, concluding that the bankruptourt was the most appropriate
forum, and the district court affirmed, finding theompelling arbitration would
"seriously jeopardize the objectives of the BankzypCode.**? Citing United
States Linggthe court of appeals recognized that:

Bankruptcy courts are more likely to have discretio refuse to
compel arbitration of core bankruptcy matters. Hogreeven as to
core proceedings, the bankruptcy court will notéenahiscretion to
override an arbitration agreement unless it findsttthe
proceedings are based on provisions of the Bankyupbde that
"inherently conflict" with the Arbitration Act orhiat arbitration of
the claim would "necessarily jeopardize" the ohjes of the
Bankruptcy Codé>®

The court of appeals then reversed the lower cdacisions and held that the
bankruptcy court lacked discretion to deny enforestof the arbitration clause.

Although we reach the same conclusion as the lawerts that

Hill's section 362(h) claim is a core proceeding Wwold that

arbitration of her claim would not seriously jeogize the

objectives of the Bankruptcy Code because (1)dHtate has now
been fully administered and her debts have beamaliged, so she
no longer requires protection of the automatic stiagy resolution of
the claim would have no effect on her bankruptdgtes (2) as a
purported class action, Hill's claims lack the direonnection to

her own bankruptcy case that would weigh in faviorefusing to

compel arbitration; and (3) a stay is not so clpgelated to an
injunction that the bankruptcy court is uniquelylealo interpret

and enforce its provisiortd?

In In re White Mountainthe Court of Appeals for the Fourth Circuit wasdd
with the question of whether a mandatory intermaticarbitration provision in a
contract was enforceable when a principal of a @@fe chapter 11 debtor
commenced an adversary proceeding against the rdahdoan investor seeking a

31 |d. at 109.
18214, at 107.
1331d. at 108 (quotingn re U.S. Lines, Inc197 F.3d at 640).
1% |d. at 109.
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determination as to whether prebankruptcy cashrambgto the debtor were loans
or equity investments. Clearly, this was a corecpeding>® The court resolved
this question, as did other courts of appeals,doyding on the third prong of the
McMahontest—whether Congressional intent is deduciblefem inherent conflict
between arbitration and the Bankruptcy Code's uyider propose=>® The court
stated that:

[T]he very purpose of bankruptcy is to modify thghts of debtors
and creditors and Congress intended to centralsggutes about a
debtor's assets and legal obligations in the bam&yu courts.

Arbitration is inconsistent with centralized deoisimaking

because permitting an arbitrator to decide a czsed would make
debtor-creditor rights "contingent upon an arbdrat ruling” rather
than the ruling of the bankruptcy judge assignelddar the debtor's
case. Centralization of disputes concerning a dabttegal

obligations is especially critical in chapter 11ses, like White

Mountain's*®’

The court concluded that the inherent conflict et arbitration and the purposes
of the Bankruptcy Code was revealed clearly throtighfacts and nature of the
claimin this casé?®

The court of appeals White Mountainupheld the bankruptcy court's findings
that referring the proceeding to an arbitration gpamm London would be
"inconsistent with the purpose of the bankruptayddo centralize disputes about a
chapter 11 debtor's legal obligations so that r&gomation can proceed
efficiently."°

The [bankruptcy] court found that an ongoing a#titn

proceeding in London would (1) make it very difficdor the

debtor to attract additional funding because ofuttheertainty as to
whether [the investor's] claim was debt or equ{B), undermine
creditor confidence in the debtor's ability to gemize, (3)
undermine the confidence of other parties doingrnass with the
debtor, and (4) impose additional costs on thetestad divert the
attention and time of the debtor's management (¢lengh the
debtor was not named party in the arbitration piteeeeding would
necessarily involve the debtor's personnel andnlessi records).

22 In re White Mountain Mining Co., 403 F.3d 164, 169 (@in 2005).
Id.

¥71d. at 169-70.

1814, at 170 ("The inherent conflict between arbitratimnd the purposes of the Bankruptcy Code is
revealed clearly in this case, in which both theeasiary proceeding and the London arbitration inedlthe
0012% issue of whether Phillips's advances to tiotlevere debt or equity.").

Id.
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The bankruptcy court noted that because resolutiothe debt-
equity issue was critical to the debtor's abil@yfdrmulate a plan of
reorganization, the court would resolve the advgrgaoceeding
on an expedited basis. Finally, the court found #ibbwing the
adversary proceeding to go forward would "allow eléditors,
owners and parties in interest to participate [ientralized
proceeding] at a minimum of cost®

Though the holding inWhite Mountain in which the court upheld the lower
court's refusal to submit a core proceeding totmiidn, seems to be consistent
with other court of appeals cases discussed ahibreeFourth Circuit was not
willing to reject a bright-line distinction that wid render all core proceedings
subject to the bankruptcy judge's discretion tdifyuérbitration clauses. Noting
that the Second Circuit, ibnited States Lineswrote that a determination that a
proceeding is core does not automatically givelthekruptcy court discretion to
nullify an arbitration clause, the Fourth Circuibnemented that "[t]here is the
counter-argument, however, that the statutory ¢gxing bankruptcy courts core-
issue jurisdiction reveals a congressional internthoose those courts in exclusive
preference to all other adjudicative bodies, intigdoards of arbitration, to decide
core claims*!In any event, the Fourth Circuit then wrote thaé'need not decide
today whether the statutory text itself demonssratngressional intent to override
arbitration for core claims because this case neagldrided undevicMahon'sthird
line of analysis . . . ™ This statement is revealing in that it demonssraiet the
Fourth Circuit, unlike the Second Circuit, wouldWw#ling to consider a bright-line
rule that the bankruptcy court has discretion tiifguarbitration clauses in all core
proceedings, and even sets forth an argument fiptandy that principle.

It is not surprising that much ink has been spilieddetermining whether a
particular proceeding is core or non-core when éh®orcement of a mandatory
arbitration clause is at issue. Until recentlycammon thread running through
virtually all appellate decisions on the enforcemeh arbitration clauses in
bankruptcy is that different standards apply dependn whether the proceeding is
core or non-core. As discussed above, courts tidfiezed on what those standards
are!®® but they have agreed generally that a determimati®é whether the

140 |d

“d. at 169.

142 |d

143 Interestingly, the bankruptcy courtlim re Sacred Heart181 B.R. 195 (Bankr. E.D. Pa. 1995), noted
that it "need not decide whether [the] proceedingare . . . .1d. at 197. The court then stayed an adversary

proceeding and sent the case to an arbitral pgeetetained the matter for periodic status repastso the
progress of the arbitratioid. at 205. There is a minority view that bankruptoyrts do have discretion to
determine whether non-core matters should be semrliitration, but when it comes to core matters,
bankruptcy courts have no discretion and are reduip retain jurisdiction, as the Bankruptcy Code
impliedly modifies that Arbitration Act. Sela re Guild Music Corp.100 B.R. 624 (Bankr. D.R.I. 1989),
where the court stated the following:
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proceeding is core or non-core has at least soevarece to the question of
whether an arbitration clause must be enforcedwedyer, in a recent and surprising
decision of the Court of Appeals for the Third Qitdn In re Mintze in which the
court revisited the enforceability of arbitratiotawses in bankruptcy, it expressly
rejected the notion that there are different stesslao be applied depending on
whether the proceeding is core or non-c8féThe core/non-core distinction does
not . . . affect whether a bankruptcy court hasdiseretion to deny enforcement of
an arbitration agreement!® Apparently, therefore, in the Third Circuit the
core/non-core distinction is irrelevant in deterimghwhether a bankruptcy court
has discretion to nullify an arbitration clause.

Rather than stating that it has decided to swilpasition since it rendered its
decision inHays more than sixteen years before, the court of dppeaMintze
interpretedHays so as not to be limited to non-core proceedingghe court
explained that an interpretation dfays that limits its holding to non-core
proceedings is based on the language in that opithiat stated that a court lacks
discretion to deny enforcement of an arbitraticaausk unless the trustee has met its
burden of showing that the text, legislative higtasr purpose of the Bankruptcy
Code conflicts with the enforcement of the arbitnatprovision "in a case of this
kind, that is,a non-core proceeding brought by a trustee to exa claim of the
estate in a district coust"*® Despite this language, the courthtintzerejected that
interpretation, saying that thdays decision "did not seek to distinguish between
core and non-core proceedings; rather, it soughtistinguish between causes of
action derived from the debtor and bankruptcy astithat the Bankruptcy Code
created for the benefit of the creditors of theiest’

The Third Circuit in Mintze stated that before determining whether the
bankruptcy courtabusedits discretion in denying enforcement of an adbitm
clause, the court of appeals must determine wheileebankruptcy court evédrad
any discretion to exercisé€ In explaining its ruling inHays the Third Circuit

Where issues to be arbitrated are not exclusivehkiuptcy matters, but are otherwise
related to the bankruptcy case, such issues magfeeed to arbitration, in the sound
discretion of the bankruptcy judge. However, wheeeissues in dispute involve "core"
bankruptcy matters, which are the exclusive subjeatter of the bankruptcy court,

such issues may not be referred to arbitration.

Id. at 628; see In reHagerstown Fiber Ltd. P'ship, 277 B.R. 181, 203 n{@a S.D.N.Y. 2002)
(differentiating between issues that are "procdtjucare" or "substantively core"But seeU.S. Lines, Inc.
v. American Steamship Owners Mutual Prot. & Indé&ss'n, Inc. [h re U.S. Lines, Inc.) 197 F.3d 631, 640
(N.Y. 1999) ("Even a determination that a procegdm core will not automatically give the bankruptc
court discretion to stay arbitration.").

144 Mintze v. Am. Gen. Fin. Servin(re Mintze), 434 F.3d 222, 223 (3d Cir. 2006) (holdfiBankruptcy
Court lacked the authority and the discretion toydenforcement of the arbitration provision in tentract
between Mintze and AGF").

“51d. at 229.

16 Hays 885 F.2d at 1156-57 (emphasis addse; alsdn re Mintze 434 F.3d at 230.

7| n re Mintze, 434 F.3d at 230.

“81d. at 229.
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clarified that it held in that case that "whethée McMahon standard is met
determines whether the court has discretion to darigrcement of an otherwise
applicable arbitration clausé®® That is, the starting point McMahonand whether

the claim at issue is core or non-core is not parthe analysis. Ultimately, the
guestion of whether the bankruptcy court has argcrdtion at all to deny
enforcement of an arbitration clause turns on wdretime party opposing arbitration
can establish Congressional intent to preclude evadf judicial remedies for the
statutory rights at issue.

In Mintze after a home equity lender filed a proof of claima chapter 13 case,
the debtor commenced an adversary proceeding radje¢gat the lender induced her
into entering into an illegal and abusive home ggiman that resulted in the lender
holding a mortgage lien against her home. She &adght to enforce a
prebankruptcy rescission of the mortgage that stk dsserted under the Federal
Truth in Lending Act™ as well as asserting several other claims undee sind
federal consumer protection laWs.The lender moved to compel arbitration based
on an arbitration clause in the loan agreem&nthe bankruptcy court, treating the
proceeding as core based on a stipulation of tiepadecided that it should be
heard by the bankruptcy court because the outcdntieeorescission claim would
affect her chapter 13 plan and the distributioh@f money to her other creditdré.
But the court of appeals disagreed with the bartksupourt's conclusion that the
effect of a resolution of the adversary proceedinghe order of priority of claims
and on the amount of distributions to other creditwas sufficient to create an
inherent conflict between the Bankruptcy Code's emlythg purposes and the
Arbitration Act required by the Supreme Court'sisien in McMahon™* The court
of appeals noted that the statutory claims raisgdhle debtor in the adversary
proceeding are all based on state or federal comspmtection laws, including the
Truth in Lending Act, and not on any statutory ilairaised under the Bankruptcy
Code. "With no bankruptcy issue to be decided Hy Bankruptcy Court, we
cannot find an inherent conflict between arbitnatimf Mintzés federal and state
consumer protection issues and the underlying m@goof the Bankruptcy
Code.™® Although the Third Circuit posits its analysis asclarification of the
court's ruling inHays the position now adopted by the Third Circuit egs to be
the most pro-arbitration position of any circuit.

1491d. at 230.

1%0 15 U.S.C. §§ 1601-1667(f ) (2000).
%1 |n re Mintz 434 F.3d at 226.

13214. at 227.

153| .

1%41d. at 231-32

155 |d.



212 ABI LAW REVIEW [Vol. 15:183

IV. THE NEED FORREFORM

As discussed above, courts have used varying agpesawhen applying the
principles enunciated by the Supreme CourtioMahonto the enforcement of
arbitration clauses in proceedings in bankruptcsesa Most courtS? but not all,
have distinguished between core and non-core pdotge for the purpose of
applying McMahon though they have not adopted per se rules and fwoused
instead on the particular issues in dispute antigcircumstances to determine on
a case-by-case basis whether compulsive arbitraisornconsistent with the
underlying policies of the Bankruptcy Code. Theecdaw, especially in core
proceedings, has resulted in the lack of predititaband costly and time-
consuming litigation. Ironically, litigating dispes over the enforceability of
arbitration clauses deprives parties of the printeyefits of arbitration: efficiency,
speed, and avoidance of costs associated withtiidig in the court system.

The costs and delays resulting from protractedgdiion are especially
burdensome in proceedings within a federal cobaiskruptcy jurisdiction. First,
debtors in bankruptcy are usually insolvent and ¢hsts and delays caused by
extensive litigation reduce distributions to ungecucreditors and may hamper a
debtor's ability to reorganize. Second, for ordemd judgments of a bankruptcy
court, the Judicial Code offers an additional leweélreview as of right when
compared with other federal proceedings. In camceedings, except for rare
instances when a direct appeal is authorized tocthet of appeals, parties may
appeal to the district court or, if available inetlparticular jurisdiction, the
bankruptcy appellate panel, and then to the cofiremgpeals®’ In non-core
proceedings, unless all parties consent to a detation by the bankruptcy court,
the bankruptcy judge issues proposed findings of &ad conclusions of law that
may be reviewed de novo by the district cdtftivhose decision may be appealed
to the court of appeals. Accordingly, three tribisnare usually involved in a

%6 5eeln re U.S. Lines, In¢.197 F.3d at 640 (discussing difference betweere @nd non-core
proceedings)in re Nat'l Gypsum C¢.118 F.3d at 1064-65 (noting arbitrability of caed non-core
proceedings)see alsoln re United Cos. Fin. Corp.241 B.R. at 525 (approving debtor's entering into
retention agreement with accountant, where agreeo@rained alternative dispute resolution proceslur
for non-core matters, court noted that such dispegelution procedures were applicable only in nore
matters);In re Jotan, Inc., 232 B.R. 503, 505-06 (Bankr. M.D.. AI899) ("While there is not a uniform
approach to resolving the conflict between enfardederal bankruptcy and arbitration laws, coudalithg
with such issues distinguish between core and woa-matters.").

157 5ee28 U.S.C.A. § 158 (2006); Silver Sage Partners LtcCity of Desert Hot Springsn( re City of
Desert Hot Springs), 339 F.3d 782, 787 (9th Cio3(finding parties may appeal decisions of baptay
court to either the district court or bankruptcypeltate panel); Coyne v. Westinghouse Credit C@rpre
Globe lllumination Co.), 149 B.R. 614, 618 (Ban&rD. Cal. 1993) (indicating bankruptcy appellatega
may hear and determine appeals from all districithimv Ninth Circuit which have authorized use of
bankruptcy appellate panel).

18 5ee28 U.S.C. § 157(c) (2000)EB. R. BANKR. P. 9033; Carr v. Mich. Real Estate Ins. Trustre
Mich. Real Estate Ins. Trust), 87 B.R. 447, 453 (BMich. 1988) (determining since all parties havé no
consented to entry of judgment by bankruptcy caustll require Court to enter proposed findingsfatt
and conclusions of law for submission to distrigtge).
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proceeding if all appeals as of right are exhaustdd contrast, other federal
lawsuits involve two tribunals, the district coard court of appeals, if all appeals
as of right are taken. Moreover, the Arbitrationt Arovides that a court order
refusing a stay in proceedings in which an issuefierable to arbitration may be
appealed as of right? Of course, after a decision by the court of appealy party
may seek review by the Supreme Court.

Therefore, it is inconsistent with the efficiencyads of the Arbitration Act, the
provisions of the Judicial Code relating to bankeyp jurisdiction, and the
Bankruptcy Code for courts to use varying, unpradiile, case-by-case approaches,
often re-examined on appeal, to determine whether policies underlying the
particular issue in dispute must be arbitrated utigde standards enunciated by the
Supreme Court iMcMahon. For these reasons, the question of when an aibrtrat
clause must be enforced in proceedings within theerfal court's bankruptcy
jurisdiction cries out for a bright-line test andoma efficient procedures for
resolution of the issue.

V. PROPOSEDREFORM

The most effective reform would be a legislativee orCongress should amend
the bankruptcy-related provisions of the Judiciadd€ to (1) provide greater
certainty regarding the enforceability of arbitoaticlauses, and (2) reduce costs and
delay by prohibiting extensive appeals. One berddfilegislative reform rather
than further judicial development is that a direetifrom Congress on the
enforceability of arbitration clauses in bankrupteguld liberate this issue from the
constraints of the standards set fortiMioMahon Even if courts, through judicial
development, eventually adopt more uniform and reled@ests for determining
whether an arbitration clause is enforceable inaakkuptcy-related proceeding
under the standards set forthNttMahon thereby reducing uncertainty, courts do
not have the power to eliminate or reduce appeligtgs. That is for Congress to
do.

Legislative amendments regarding the enforcemenarbitration clauses in
bankruptcy should be applicable regardless of wdrdtie proceeding is pending in
the bankruptcy court or in the district court exs&ng original bankruptcy
jurisdiction. For example, if the district courtitidraws the reference of a
bankruptcy case, or of one or more proceedingseiusection 157(d) of title 28, the
enforceability of arbitration agreements shouldimaffected by such withdrawal.

%99 U.S.C. §8 3, 16(a) (200®eeAceros Prefabricados, S.A. v. TradeArbed, Inc2 B&d 92, 97 (2d
Cir. 2002) (indicating court had jurisdiction todranterlocutory appeal pursuant to FAA sectiona)B(n
re Chung and President Enter. Corp., 943 F.2d 225-2212d Cir. 1991) (discussing appealability in
arbitrations).
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A. Core Proceedings

Congress should adopt a general rule that contibettbitration clauses are
unenforceable in core proceedings, regardless efthvein the proceeding involves
causes of action derived from the debtor or bartkyupctions that the Bankruptcy
Code has created for the benefit of creditors erdbktate. One exception to that
rule should be when the court exercises its diggraty abstention power under
section 1334(c)(1) to abstain from hearing a camecgeding in the interest of
justice. If the court abstains from hearing a cpmeceeding, a mandatory
arbitration provision governing the dispute shdmddenforceable. If the court finds
that arbitration in the particular circumstancesas consistent with the rights of all
parties in interest who may be affected by thesiecj such as when the procedures
governing arbitration would not afford parties imdrest the same right to intervene
and be heard that they would enjoy if the procegdi#mains in the bankruptcy
court, the court should not abstain. In any evdisigretionary abstention in core
proceedings is rare and, therefore, it would beeetqn that arbitration provisions
would be nullified in the vast majority of core peedings.

To illustrate a situation in which a bankruptcy domay abstain and direct
parties to arbitration, suppose that a buyer ofdgaglegedly breaches a contract of
sale, which contains an arbitration provision, bfusing to pay the purchase price.
The buyer has alleged that the goods were defeetidk has caused the buyer
significant consequential damages which exceedutigaid purchase price. The
Seller has commenced an arbitration proceeding taedbuyer has asserted a
counterclaim, and both parties have concluded dexgo in the arbitration
proceeding. Suppose that the buyer then filesapten 11 petition, the arbitration
proceeding is automatically stayed, the sellesfdeproof of claim, the buyer files
an objection to the allowance of the claim and dwessary proceeding against the
seller seeking damages caused by the defectivesgoddder section 157(b)(2) of
title 28, the allowance or disallowance of a claagainst the estate and a
counterclaim by the estate against a creditordinproof of claim are both core
proceedings® which may be determined by the bankruptcy coSappose further
that the seller requests that the bankruptcy catustain from hearing the objection
and adversary proceeding, and that the automatig be lifted, so that the
arbitration proceeding may continue until the caatwal disputes are resolved by
the arbitrators. Under section 1334(c)(1) of t@, the court, in the interest of
justice, may abstain and permit the arbitrationcémtinue. However, the court
should not have discretion to abstain, nullify #ubitration provision, and direct the
parties to resolve the dispute by resorting tostiage court system. Moreover, if the

180 28 U.S.C.A. § 157(b)(2)(B), (C) (2006jeeRaleigh v. Stoeckenr{ re Stoecker), 117 B.R. 342, 346
(N.D. Ill. 1990) (agreeing with Second Circuit'ssin of granting banktrupcy judges power to haad
determine all cases under title 11 and all coregedings arising under title 11); FTC v. Evans P€xl, 60
B.R. 829, 833 (W.D. Wash. 1986) (noting under 28.0. § 157(b)(2) core proceedings include allowance
or disallowance of claims against the estate).
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court believes that it could resolve the disputeaimore efficient and speedier
manner, consistent with the goal of efficiencyhie administration of the estate, it
should deny the motion to abstain and resolve igutke in the bankruptcy court.
Another exception to the general rule that arbdraprovisions should not be
enforceable in core proceedings should be whearthigration provision applicable
to the dispute is in a contract that was enteréal iy the debtor in possession or
trustee during the bankruptcy case or, if in a anddouptcy contract, that was
assumed by the debtor in possession or trusteer usetdion 365(a) of the
Bankruptcy Codé®! Because an executory contract may not be assumeatt and
rejected in patf>—the trustee must assume the entire contract ectréje entire
contract—an arbitration provision should survivestaaption of the contract®
Contracts entered into or assumed post-petitionldHze enforceable as written.
While bankruptcy courts should have the authordydirect the parties to
arbitrate certain core matters that fall within specific categories of exceptions
described above, safeguards need to be implemenusure the efficiency of the
arbitration and to ensure that the arbitration cortyp with the fundamental
requirements of the Bankruptcy Code. These safdguaay be effectuated by
providing the bankruptcy court with a continuinderin the mattet®* Along those

11 5eell U.S.C. § 365(a) (2006) (allowing a trustee eltdr in possession to assume or reject executory
contracts and unexpired leases, subject to cogrogpl). In determining whether to assume or rejbet
contract, the trustee or debtor in possession dhidetiermine whether assumption or rejection ihéenkest
interest of the estat&ee generallyn re Chateaugay Corp., 10 F.3d 944, 954 (2d Cir. 198Bcussing
debtors' right to reject contracts and leases).eGntrustee decides to reject an executory cordrattthe
court approves such rejection, the non-debtor pagy file a proof of claim for damages arising ofithe
rejection. The determination of the amount of the-debtor party's claim is governed by section 60the
Bankruptcy Code. 11 U.S.C. § 502 (2006). A motieeking approval of rejection or assumption of an
executory contract and a determination of the tesuldamages are core proceedings under 28 U.S.C. §
157(b)(2)(A) and (B). Therefore, despite the preseof an arbitration clause in a rejected executory
contract, such core proceedings should be litigaietthe bankruptcy court and not subject to mamgato
arbitration.

12 5ee, e.g.Stewart Title Guar. Co. v. Old Republic Nat'll&itns. Co., 83 F.3d 735, 741 (5th Cir. 1996)
("It is well established that as a general propmsian executory contract must be assumed or egjantits
entirety."); City of Covington v. Covington Landirigd. P'ship, 71 F.3d 1221, 1226-27 (6th Cir. 1995)
(requiring when debtor assumes lease or contraigrusection 365 it must assume all benefits andeng
of contract);In re Vill. Rathskeller, Inc., 147 B.R. 665, 671 (Bani8.D.N.Y. 1992) ("[T]he agreement
becomes property of the estate in the same shapexasted prior to bankruptcy, with all of its tefits and
burdens.").

183 It is worth noting that courts have viewed adiitin clauses as severable from the rest of theamin
so that a finding of fraud in the inducement of tentract would not, in and of itself, invalidateet
"separate" agreement to arbitrafgeePrima Painf 388 U.S. at 402-03 (noting arbitration clauses ar
"separable" from contracts where no claim of frésidlirected at arbitration clause itself). Howewvbie
severability analysis should not override the baptay principle that an executory contract museltker
assumed in its entirety or rejected in its entirety that a trustee may not assume the contrakbutitalso
assuming the agreement to arbitrate any disputderiuthe contracBut seeNote, supranote 31, at 2314
("Separability bifurcates the contract into a cama contract and an arbitration contract. Thisigple
establishes the arbitration clause as a severaigact whose rejection is independent of the doeta
contract; the executory nature of the contractsdatermined separately, and the trustee may rejeet
both, or neither of the contracts.") (citation dett).

% n re Bicoastal Corp., 111 B.R. 999, 1003 (Bankr. M.D.. AI890) (allowing limited modification of
stay to permit arbitration on narrow issue whileinteining jurisdiction over bankruptcy casé);re Allen
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lines, the bankruptcy court should have the autyéwiabstain and direct the parties
to arbitrate, but also to monitor the arbitratiolmgeeding. For example, the court
in In re Zimmerman directed that, in order to ensure the efficieray the
arbitration, counsel for the plaintiffs must fileiarterly reports summarizing the
status of arbitration proceedintj3.Moreover, the court reserved the right, its
own motionor on the request of any party, to modify its ortie the interests of the
proper and efficient administration of the debtdpankruptcy case and this
adversary proceeding and of insuring that detertiminaof the dischargeability of
the alleged debts is not unduly delay&.This retention of jurisdiction is a method
whereby the bankruptcy court can adhere to thecypadif enforcing arbitration
agreements while maintaining control over primamdtions of the bankruptcy
court—swift administration of the bankruptcy estaa@d the allowance or
disallowance of claims.

A general rule rendering contractual arbitratiomvisions unenforceable in
core proceedings is consistent with the BankrupBmde and the bankruptcy
jurisdictional scheme under the Judicial Code stFit is consistent with the policy
of centralization of dispute resolution in spededl courts with respect to
proceedings "arising under" title 11 or "arising &ncase under title 11 (rather than
proceedings merely "related to" a bankruptcy casedcond, it is consistent with
the policy under the Bankruptcy Code of allowind phrties in interest an
opportunity to be heard in the bankruptcy casgla that may not be recognized in
arbitration proceedings.

Moreover, a general rule that nullifies arbitratgnovisions in core proceedings
is consistent with a fundamental principle thateggnents to arbitrate must be based
on the parties' consent. As discussed above,ritmagy purpose of the Arbitration
Act is the enforcement of private agreements tatrate. Consent is the key
element of an enforceable contractual arbitratimvigion. When the claim is not
debtor-derived, but is derived under the Bankrufogle, such as a proceeding to
recover a voidable preference, the trustee in hgotky has not consented to
arbitration and, therefore, any arbitration prasisin the contract should be null
and void as against the trustee. When a claimelstad-derived, the debtor's
consent may be imputed to the trustee or debtpoasessioh’ arguably allowing

& Hein, Inc., 59 B.R. 733, 735 (Bankr. S.D. Cal869 (recognizing, in granting relief to creditorgarsue
arbitration against debtor, "the importance of iretey . . . exclusive jurisdiction over determiniataims
against debtor's estate . . . If);re Smith Jones, Inc., 17 B.R. 126, 128 (Bankr. D. Mit®81) (reserving to
court consideration of money awards resulting feobitration).

185341 B.R. 77, 81 (Bankr. N.D. Ga. 2006) (ordefajntiff's counsel to file quarterly summaries abo
arbitration proceedings).

166
Id. at 82.
187 SeeHays 885 F.2d at 1155 (providing "trustee [is] . .oubd by the arbitration clauses signed by the
debtor . . . .")]n re Winstar Commc'ns, Inc., 335 B.R. 556, 566—67 (BabkrDel. 2005) (noting trustee

cannot ignore forum chosen by debtdr);re FRG, 115 B.R. 72, 75 (Bankr. E.D. Pa. 1990) (intica
approval of requiring trustees asserting claimdedftor to accept forum agreed to by debtor).
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arbitration to proceed despite the change in pfffeHowever, even when the
claim is debtor-derived, other parties in inter@stthe case, including other
creditors, were not parties to the original arliidra agreement but have an interest
in the outcome of the dispute.

A fundamental feature of the bankruptcy systenhésdreditor-versus-creditor
competition for allocations of the estat&Recognizing the status of creditors and
the unique interplay between the different rightsl @ariorities among secured and
unsecured creditor$? Congress designed the Code to protect the righteeditors
in the bankruptcy case, such as by requiring thieedrStates trustee to appoint an
official committee of unsecured creditors to achagpresentative of the unsecured

188 There is an argument, however, that becausertiséeé acts on behalf of the creditors, without the
consent of the debtor, the trustee is not necégdsound by the arbitration agreemeBeeE.E.O.C, 534
U.S. at 294 (refusing to bind third party whoseimlavas based on wrongdoing by employer against
employee—who entered into arbitration agreement-abse third party was statutorily permitted, in fpubl
interest, to pursue claim against wishes of sigyatmnployee)see alsdAllegaert v. Perot, 548 F.2d 432,
436 (2d Cir. 1977)¢ert. denied432 U.S. 910 (1977) (acknowledging trustees gabim behalf of creditors
should not be compelled to arbitraté);re APF Co., 264 B.R. 344, 363 (Bankr. D. Del. 20019s€ting
claims brought by trustee on behalf of creditoesrast subject to mandatory arbitration).

%9 This creditor-versus-creditor competition was laikged by Jaime Byrnes in Noteupranote 31, at
2307:

It is a fundamental tenet of arbitration that theties consent to be bound by the
tribunal's award. Under the present bankruptcyesyshowever, it is quite possible that
a creditor who has never previously entered antratlin agreement—who perhaps
even assiduously avoided any contract of adhesimtaming such a provision—will
nonetheless find his recovery contingent upon &itrator's ruling. While creditor A
may have avoided entering an arbitration agreeniteistquite possible that creditor B
made such an arrangement. If creditor B is perthittecompel arbitration, the value of
his claim will be determined in arbitration. Theags is then distributed pro rata among
the creditors; thus, the larger B's recovery, thalker the recovery of A. This effect is
magnified by the priority system in bankruptcyBifis a priority claimant while A is a
general unsecured creditor, then B is allowed tiflesélue of his claim before a single
dollar is paid to A. Thus, bankruptcy's system efative distribution necessarily
converts a series of bilateral contractual relatiomo a multilateral relationship. As the
Bankruptcy Code creates and then divides the podlotor assets, the creditor-versus-
debtor conflict is converted—viewed from a reafistspective—into a creditor-versus-
creditor competition.

Id. (citations omitted).When the estate is solvent, the competition alsmlres the holders of equity
interestsSee In reDN Assocs., 144 B.R. 195, 200 (Bankr. D. Me. 198#jd., 160 B.R. 20 (D. Me. 1993),
aff'd., 3 F.3d 512 (1st Cir. 1993) (endorsing solvertitdes attempt to balance interests of creditoid an
equity holders in reorganization plan); Edward Slafs,Governance in Chapter 11 Reorganizations:
Reducing Costs, Improving Resul#8 B.U.L. REv. 581, 603, 612-13 (1993) (observing solvent debtor
must consider interests of creditors and equitydéra); Robert J. Keaclgolvent Debtors and Myths of
Good Faith and Fiduciary Dufy23 AM. BANKR. INST. J. 36, 37 (2005) (discussing solvent debtor'stgtiti
meet interests of creditors and equity holders).

10 5ee, e.9.11 U.S.C. § 510 (2006) (exploring subordinatidrclaims and interestsjd. § 507 (2006)
(discussing priorities of different creditors); épk Mullin, Bridging the Gap: Defining the Debtor's Status
During the Involuntary Gap Perigd1 U.CHI. L. REv. 1091, 1097-98 (1994) (explaining priority hietarc
in section 507).
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creditor body:"* In chapter 11 cases, Congress has expressly stated creditors'
committee, individual creditor, and other enumetatntities are "parties in
interest" and that they "may raise and may appediba heard on any issue" in the
chapter 11 cas€? In view of these rights, a rule that would mandaéorcement
of arbitration provisions in prebankruptcy conteachay implicate the rights of
creditors and other parties in interest who hawecnasented to arbitration, without
any assurance that the procedural and substaigivs of parties in interest granted
by the Bankruptcy Code will be accorded deferencéhk arbitrator. As stated by
Jaime Byrnes, "[T]here is no guarantee that thestsmibive and procedural rights
granted by the Code will be accorded deferenceinvitie arbitral regime; the right
of the parties to select the applicable law andgdare, free of the legal restraints
of the adjudicatory process, is one of the benefisrbitration.*"

Therefore, arbitration provisions should be nuélifiin core proceedings unless
the court, in the interest of justice and satisfiledt the rights of other parties in
interest who wish to be heard will not be adversaffiected, determines that it
should abstain and permit the matter to proceedbitration.

B. Non-Core Matters

As discussed above, most courts dealing with tleieishave held that
arbitration clauses in prebankruptcy contractsgamerally enforceable in non-core
proceedings. In contrast to core proceedingsethsually is no rationale basis for
nullifying arbitration agreements in connection twiton-core proceedings. Non-
core matters involve nonbankruptcy issues whichalinlikelihood, would be
litigated elsewhere but for the nexus to the bapiay case created by the debtor's
bankruptcy filing. Causes of action that are pcosed by a bankruptcy trustee or
debtor in possession in non-core proceedings atigatige of the debtor and are
not based on rights created by the Bankruptcy Cddehe absence of consent by
the parties, bankruptcy courts lack authority tdedaine non-core proceedings.
The Judicial Codeaequires district courts and, therefore, bankruptcy coutts,
abstain from hearing non-core proceedings pendingtate court if they can be

1 5eell U.S.C. § 1102 (2006) (providing trustee mugtogmpt committee of creditors)y. § 1103 (2006)
(recognizing powers of committee of creditors); @38, supra note 171, at 2307 (remarking one way
bankruptcy system protects creditors is creditonmittees). The United States trustee also may appoi
committee of equity security holders. 11 U.S.C. B02A (2006) (acknowledging trustee may, when
appropriate, appoint committee of equity securigidbrs instead of creditors)d. § 1103 (2006)
(determining powers of committee of equity secunitfders);seeHarvey R. Miller,The Changing Face of
Chapter 11: A Reemergence of the Bankruptcy JudgBraducer, Director, and Sometimes Star of the
Reorganization Passion Plag9 AM. BANKR. L.J. 431, 448 (1995) (noting Bankruptcy Code established
committees of creditors and equity security holdersvay of supervising debtors).

17211 U.S.C. § 1109(b) (200&eelridium India Telecom Ltd. v. Motorola, Inc., 165dzeApp'x 878, 879
(2d Cir. 2005) ("[A] party in interest under 11 UCS § 1109(b) has an unconditional right to intervén an
adversary proceeding under [Fed. R. Civ. P.] 24ja0d need not make a separate showing under [fFed.
Civ. P.] 24(a)(2).");In re Caldor Corp., 303 F.3d 161, 169 (2d Cir. 2002)dimy section 1109(b) conveys
right to be heard on issues arising in adversavggedings).

178 Bymes supranote 171, at 2308.
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timely adjudicated in the state forum and thenedsronbankruptcy basis for federal
jurisdiction.

However, bankruptcy courts should have limited m@igson to nullify
contractual arbitration clauses in non-core prowegd when arbitration will
interfere with the rights that non-consenting marin interest may have to raise and
be heard on the issues involved in the arbitratibhat will be a rare event because
it is uncommon for parties in interest in the baitcy case to request intervention
in a non-core proceeding. In addition, bankruptoyrts should have discretion to
nullify an agreement to arbitrate if, under thet$aaf the particular proceeding, it is
in the best interest of the estate to do so, suchvl@en sending the matter to
arbitration would unduly delay the administratidrtiee bankruptcy case.

C. Limitations on Appellate Rights

Whether the proceeding is core or non-core, theceses of discretion by the
bankruptcy court regarding the enforcement of eabdn clauses in prebankruptcy
contracts should be subject to limitations on dppelreview. In particular,
decisions to enforce or to nullify an arbitratidawse should not be reviewable on
appeal or otherwise by the court of appeals oSilngreme Court. For example, if a
bankruptcy court determines that it is in the letgrest of the estate for the court to
abstain and to permit arbitration to proceed inosecproceeding, the decision
should be appealable to the district court or bapiay appellate panel on an abuse-
of-discretion standard, but the decision of theraiscourt or bankruptcy appellate
panel should be final and non-appealable. Remoalhgther levels of appellate
review serves to further the efficient adminiswatiof the estate and reduce the
costs associated with extended litigation over ¢bert's exercise of discretion
regarding the enforcement of arbitration provisions

The proposed limitations on appeals parallels sinfiimitations found in other
contexts in bankruptcy cases and proceedings.ioBet834(d) of title 28 provides
that a decision to abstain or not to abstain fraarimg a proceeding under section
1334(c), other than a decision not to abstain wdlgstention is mandatory under
section 1334(c)(2Y* is not reviewable by appeal or otherwise by thercof

17428 U.S.C.A. § 1334(d) (2006) (stating subsectidndoes not apply to "decision not to abstain in a
proceeding described in subsection (c)(2Bioe 436 F.3d at 212 (3d Cir. 2006) (finding secti@84(d)
explicitly allows review of decisions not to abstainder subsection (c)(2)); Thomas B. BenriRémoval,
Remand, and Abstention Related to Bankruptcies:Aviether Litigation Quagmire!27 GUMB. L. REV.
1037, 1097 (1996-1997) (allowing, under 1334(d)iew of denial of abstention under 1334(c)(2)). tRec
1334(c)(2) of title 28 requires district courtsabstain from hearing state law claims that are ipeetated
to a case under title 11 of the United States C28eU.S.C.A. § 1334(c)(2) (20063ee In reHowe, 913
F.2d 1138, 1142 (5th Cir. 1990) ("In other wordgistrict court must abstain from hearing a norecor
related matter if the action can be timely adjutdidain state court.")in re Burgess, 51 B.R. 300, 302
(Bankr. Ohio 1985) (holding court must abstain frowmaring proceeding because matter does not arise
under chapter 11 or arise in chapter 11 case).mhrgatory abstention requirement is limited torcore"
proceedings. 28 U.S.C.A. 8§ 1334(c)(2) (2006). Tieaiding comports with 28 U.S.C. § 157, which gives
bankruptcy judges authority to enter judgmentsllic@e proceedings arising under title 11, oriagsn a
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appeals or the Supreme ColiftSimilarly, section 305(c) of the Bankruptcy Code
provides that an order dismissing a bankruptcy cassispending all proceedings
in a bankruptcy case under section 305(a), or dsidecto refrain from so
dismissing or suspending, is not reviewable by appe otherwise by the court of
appeals or the Supreme CotiftIn addition, section 1452(b) of title 28 provides
that an order to remand an action that has beeovweainto the district court based
on the court's bankruptcy jurisdiction is not revédble by appeal or otherwise by
the court of appeals or by the Supreme CHliin all of these areas, Congress has
decided that the need for efficiency and speedainkhuptcy cases outweighs the
importance of appellate review beyond the distciotirt or bankruptcy appellate
panel level.

CONCLUSION

Bankruptcy is more than a substantive body of ldjusting the debtor-creditor
relationship. It is also a body of complex jurid@inal and procedural rules
focused on the process pursuant to which debt@biktation and distributions to
creditors may be realized. A common theme runttingugh the Bankruptcy Code
and bankruptcy-related provisions of the Judiciatl€is one of efficiency and the
desirability of centralizing dispute resolution specialized bankruptcy courts.
Another area of the law that is focused on proesskefficiency, though also based
on the enforcement of contractual rights, is the overning the arbitration of
disputes. It is a goal of both bankruptcy procasg arbitration to provide quick,
efficient, cost-effective methods for resolvingpiges.

Ironically, disputes over the enforceability of iémrdtion clauses in bankruptcy
have resulted in extensive, time-consuming, anceesipe court litigation. The
high standard set by the Supreme Court inMies®ahoncase for determining when
mandatory enforcement of arbitration agreementsewurile Arbitration Act is

case under title 11, but only allows them to makeppsed findings in a proceeding that is not a core
proceeding but that is otherwise related to a camker title 11.1d. § 157(b)(1), (c)(1). The language of
section 157(b)(1) apparently equates core procgsdiith the categories of "arising under" and agsn"
proceedingsld. § 157(b)(1). Section 157(c)(1) correspondingly ileplthat a proceeding "related to" a case
under title 11 is non-coréd. § 157(c)(1). The wording of section 157 obviouséyrallels the phrases used in
section 1334(c)(2) and reinforces the conclusioat tmandatory abstention applies only to non-core
proceedingsld. § 1334(c)(2).

17528 U.S.C.A. § 1334(d) (2006) (indicating abstemtilecisions are not appealable).

176 11 U.S.C. § 305(c) (2006) (reporting dismissal anspension decisions issued under subsectiamea)
not appealable)n re Spade, 255 B.R. 329, 331 (Bankr. D. Colo. 2006kifawledging dismissal orders by
bankruptcy courts are not reviewable beyond distaeirts);In re Nationwide Roofing & Sheet Metal, Inc.,
130 B.R. 768, 777 (Bankr. S.D. Ohio 1991) (explagniimits on ability to appeal dismissal and suspam
decisions under section 305(c)).

1728 U.S.C. § 1452(b) (2000) (providing remand siecis issued under this subsection are not
reviewable); City & County of San Francisco v. PGE&Corp., 433 F.3d 1115, 1121 (9th Cir. 20Gf¥t.
denied 127 S.Ct. 208 (2006) (observing section 1452'sobareviewing remand orders properly issued by
district courts);In re Cathedral of Incarnation in Diocese of Long Isla@d F.3d 28, 31-32 (2d Cir. 1996)
(recognizing review of district court's remand dém not reviewable under section 1452(b)).
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inapplicable because of another federal statutoheme is difficult to apply, as
well as difficult to meet. Courts have not beenagreement on how to apply
McMahonin the context of bankruptcy cases.

Congress should act to provide clear rules on tifereeability of arbitration
clauses in bankruptcy and to prohibit appeals fromers either enforcing or
nullifying arbitration clauses beyond the distgourt or bankruptcy appellate panel
level.



