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The United States Supreme Court correctly recogninethe 2004Hood and
2006Katz cases that the fundamental nature of bankruptegscand proceedings is
distinct from litigation of statutes enacted undlee Commerce Clause or other
sections of Article | of the Constitution, in a walyat is critical to sovereign
immunity analysis. Unlike the laws at issue in tif@eminole Tribeand other non-
bankruptcy sovereign immunity cases beféteod and Katz the substantive
provisions of bankruptcy statutes are not reguataws, and do not apply to the
populace at large or mandate or proscribe any radtiothe course of everyday
affairs. Bankruptcy laws only apply in conjunctiomith bankruptcy cases
adjudicating the status of the bankrupt debtorfedfively, the federal government
supplies the forum and standards for resolutiorprdfate debt matters. Unlike
federal regulatory statutes that are enforceabldeldgral authorities, bankruptcy
discharges, the automatic stay, preference actindshe like are enforceable only
by debtors and creditors, and only in the contéx@pecific bankruptcy cases, not
by United States Attorneys or federal agenciesdefal or state court suits. It is
only private parties who can enforce such bankgupésv provisions through
bankruptcy court proceedings in specific debtoasdouptcy cases.

In his paper, Professor Ralph Brubaker describe&rbatcy as a procedural
mechanism for regulating debtor-creditor and imt@ditor relations, which he
conceptualizes as a federal forum po&&hat concept is viable, but historically the
Supreme Court has relied insteadimmemjurisdiction and proceedings ancillary to
in rem cases to interpret the meaning and scope of bptdyrujurisdiction.
Applying those concepts to explain the Constitudiofoundation of bankruptcy
jurisdiction, and the abrogation of sovereign imitywrin bankruptcy cases and
proceedings, is sound and supported by centuriggrisprudence. Revisiting that

" Susan M. Freeman is a partner at Lewis and Roca 8hE was counsel for law professorsuamci
curiaein theHood andKatz appeals in the United States Supreme Court. M&@vRuth is an associate at
Lewis and Roca LLP.

! See, e.g.Cent. Va. Cmty. Coll. v. Katz, 546 U.S. 356, 126C3. 990, 1004 (2006) (analyzing text of
Bankruptcy Clause to give Congress power over stidemandate respect of other states' bankruptcy
discharge orders); Tenn. Student Assistance Cordoed, 541 U.S. 440, 443 (2004) (concluding débtor
initiation of suit to determine dischargeability sfudent loan is not claim against state for pupos
Eleventh Amendment).

2 Ralph BrubakerExplaining Katzs New Bankruptcy Exception to State Sovereign mmitynuThe
Bankruptcy Power as a Federal Forum Powel5 Av. BANKR. INST. L. Rev. 95, 129 (2007)
("Conceptualizing Congress's Bankruptcy Power dedaral forum power, therefore, has precisely the
dramatic and far-reaching implications for stateeseign immunity brought to fruition by th&atz
decision.").
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precedent is useful to understanding the scopekroptcy jurisdiction today, as
well as the limitations of sovereign immunity ingfarea of the law.

I. THE KATZANALYSIS

The Supreme Court's opinion 8eminole Tribgorompted a flood of opinions
and articles about States' ability to exert ElefreAmendment immunity from
federal bankruptcy jurisdictioh. The Court took a substantial step toward
precluding States from "opting out" of bankrupteyud proceedings in the 2004
Hood case® It held inHood that bankruptcy discharge proceedings are a matter
in rem jurisdiction over the debtor as part of the bapkey res® Jurisdiction to
bind parties to the discharge and jurisdiction gvarties contesting the discharge
does not implicate personal jurisdiction, and adowly does not infringe
sovereign immunity. The defense of sovereign immunity is simply inaggile in
suchin remproceedings, which would include a discharge deiteation! Focusing
on the difference betwedn remandin personamnjurisdiction, the Court appeared
to hold that as long as jurisdiction was imofpersonamcommencing proceedings
through issuance of a summons instead of servimgotion would not affect a
bankruptcy court's ability to bind a Stéte.

The Hood opinion distinguished discharge proceedings frodvessary
proceedings to recover property in the hands oftaie% The Court addressed
precisely that issue iHatz, where a trustee sought to recover preferentaisfers
from State entities. The Court concluded that sgEiga immunity does not bar
federal bankruptcy courts from exercising authorityer States in adversary

3 Seminole Tribe of Fla. v. Florida, 517 U.S. 44,726, 77 n.1 (Stevens, J., dissenting) (19S86§, e.g.
Perdue v. City Univ. of N.Y.13 F. Supp. 2d 326, 339 (E.D.N.Y. 1998) (applywp fpart test set forth in
Seminole Tribeo determine whether Congress abrogated Statekresgm immunity);see alsoEric S.
JohnsonUnsheathing Alexander's Swolldapides v. Board of Regents of the University Systé Georgia,

51 AM. U. L. Rev. 1051, 1052-53 (2002Yiscussing subsequent courts' inconsistenciepjtication of
Eleventh Amendment jurisprudence).

“Hood 541 U.S. at 446-48 (stating states are boundamkiBiptcy Court's discharge regardless of state's
choice to participate in proceeding).

®1d. at 447 ("The discharge of a debt by a bankruptayrtcis similarly anin rem proceeding . . . . The
court's jurisdiction is premised on the debtor hisdestate, and not on the creditors.") (citatiomstted).

®1d. at 448, 451SeeHeritage Assocs., II, L.L.C. v. Marylandn(re Heritage Assocs., II, L.L.C.), 336
B.R. 225, 258 (Bankr. D. Md. 2006) (asserting Ssateereign immunity does not protect against bartksup
court's exercise dah remjurisdiction). See generallyAnthony J. EnrightThe Originalist's DilemmakKatz
and the New Approach to the State Sovereign Imgn@fense81 NOTRE DAME L. REv. 1553, 1553-55
(2006) (discussing historical and current implica of bankruptcy courtsi remjurisdiction and Eleventh
Amendment state sovereign immunity).

" Hood 541 U.S. at 451See generalljl1 U.S.C. § 524(a) (2006) (explaining impact ofcHirge);see,
e.g, California v. Deep Sea Research Inc., 523 U.S. 89708 (1998) (holding Eleventh Amendment does
not bar federal jurisdiction ovém remadmiralty action).

®Hood, 541 U.S. at 453-55.

°1d. at 454 (noting this case "is . . . unlike an adsey proceeding by a bankruptcy trustee seeking to
recover property in the hands of the State on thergls that the transfer was a voidable prefer&nce.
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proceedings to recover preferential transt@is.reasoned thain rem bankruptcy
jurisdiction includes "the power to issue compuwsarders to facilitate the
administration and distribution of thes"** Further, "courts adjudicating disputes
concerning bankrupts' estates historically have thedpower to issue ancillary
orders enforcing theiin rem adjudications® The Court characterized the
dischargeability proceedings Hood, proceedings to obtain writs bibeas corpus
directing States to release debtors from prison proceedings seeking orders
mandating turnover of property after a preferenetemination or otherwise as
"ancillary to and in furtherance of the couitisrem jurisdiction [although such a
proceeding] might itself involvim personanprocess.*®

The Court explained that while the principal focaé a bankruptcy is
adjudication of rights in thees of the bankruptcy estate and discharge of theotgbt
the Framers of the Constitution understood thatgedings brought pursuant to
laws on the subject of bankruptcies encompassedimcencillary proceedings as
well** The Court concluded that such proceedings includedidance of
preferential transfers and recovery of preferelytimhnsferred property. Through
adopting the Constitution, the States abrogateérsiyn immunity to effectuatie
rem bankruptcy jurisdiction in at least some ancillampceedings that Congress
might authorize in enacting laws on the subjediafkruptcies?

Insofar as orders ancillary to the bankruptcy cuit rem
jurisdiction, like orders directing turnover of feeential transfers,
implicate States' sovereign immunity from suit, States agreed in
the plan of the Convention not to assert that imitgu

In ratifying the Bankruptcy Clause, the States #&sped in
subordination of whatever sovereign immunity theyighn

0 Katz, 126 S. Ct. at 1001-02 ("[T]hose who crafted tlaiBuptcy Clause would have understood it to
give Congress the power to authorize courts todapoeferential transfers and to recover the traresfie
property.").

1d. at 996.

*21d. at 1000.

31d. at 1001.

1 See idat 1005 ("But while the principal focus of the kauptcy proceedings is and was always the res,
some exercises of bankruptcy courts' powers .nquestionably involved more than mere adjudicatibn
rights in ares.").

15 1d. at 1001-02 (“[l]nterplay betwedn rem adjudications and orders ancillary thereto is entdn the
case before us.").

16 See id.at 1002, 1004-05ee alsoBlatchford v. Native Vill. of Noatak, 501 U.S. 77379 (1991)
(observing States are not "subject to suit in faldeourt unless it has consented to suit, eithpressly or in
the 'plan of the convention."ln re Kids World of Am., Inc., 349 B.R. 152, 165 (Bank¥.D. Ky. 2006)
("[T]he Framers, in adopting the Bankruptcy Claysainly intended to give Congress the power toessl
the rampant injustice resulting from States' rdftsaespect one another's discharge ordershe power to
enact bankruptcy legislation was understood toycaiith it the power to subordinate state soversignt
albeit within a limited sphere.").

"Katz 126 S. Ct. at 1002.
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otherwise have asserted in proceedings necessaffetiuate the
in remjurisdiction of the bankruptcy couft.

[I. INREM JURISDICTION

Analyzing jurisdictional questions starts with tfiendamentals of subject-
matter and personal jurisdiction. The United $ta@®nstitution left considerable
judicial power in the States' courts. Federal towere granted specific, limited
jurisdiction over cases "arising under this conttin, the laws of the United States,
. . . [and] between citizens of different states .. ."° Federal subject-matter
jurisdiction accordingly must be based on a comstihal or statutory right or
diversity between the plaintiff and defendant, arx@hnot be conferred without
meeting such prerequisites, including by coné®fthe requirement of personal
jurisdiction rests in the Due Process Clause of@bastitution. It restricts judicial
power as a matter of individual liberty, not as atter of sovereignt§: Parties can
thus consent to the jurisdiction of a given court ddvance, and can waive
objections to personal jurisdictiéh.

Bankruptcy cases do arise under the Constituiien,under the Bankruptcy
Clause?® As required by the wording of that clause, therstalso be and now is a
federal statutory basis for jurisdiction as welhetBankruptcy Code. But
bankruptcy also has a historical, theoretical gddum in in rem jurisdiction to
render judgments relating to the bankrupteg that informs the meaning of the
constitutional and statutory provisions.

In rem jurisdiction is principally considered a methodatiftaining jurisdiction
over parties, and as an alternativéntpersonamjurisdiction.

Actions in rem or quasi-in-rem, like actions in g@mam, must
meet subject matter jurisdiction requirements. Tleither diversity
of citizenship and the requisite amount in contreye or some
other basis of federal jurisdiction, must exfst.

81d. at 1005.

% U.S.ConsT. art. IlI, § 2, cl. 1. Less common bases for fed@resdiction in this clause include cases
affecting ambassadors, admiralty cases, casesithlie United States is a party, and cases betiveen
statesld.

2 gsee, e.g.Ins. Corp. of Ir. v. Compagnie des Bauxites de @ejm56 U.S. 694, 702 (1982) (stating
cozrllsgnt of parties is irrelevant when determineuefal subject-matter jurisdiction).

Id.

21d. at 703. ("Because the requirement of personal jurigiaepresents first of all an individual right, i
can, like other such rights, be waived.").

% The Bankruptcy Clause empowers Congress to esftahlniform Laws on the subject of Bankruptcies
throughout the United State$)'S.CONST. art. |, 8 8, cl. 4.

24 14 GHARLES ALAN WRIGHT, ARTHUR R. MILLER & EDWARD H. COOPER FEDERAL PRACTICE AND
PROCEDURES 3631 (3d ed. 1998).



2007] SCOPE OF BANKRUPTCY ANCILLARY JURISDICTION 159

When a defendant appears to contest the merit3 af @aem action, it thereby
subjects itself to am personanmjudgment®

There are also subject matter jurisdictional aspdotin rem jurisdiction,
however. This includes the ability of a federaltowith in rem jurisdiction to
enjoin lawsuits in any other court that interferghvtheres including state courts.
The power of a federal court to consider a compla@eking such injunctive relief
precedes the Anti-Injunction Act, and has been iadpin some of the earliest
Supreme Court casé3In Toucey the Supreme Court described the ability to enjoin
state courts as a principle of law with "unintetach and firmly established
acceptance® It is a matter of jurisdiction, and not policiesammity ?® The right to
enjoin state court proceedings has been held abdidn bankruptcy cases since
the earliest bankruptcy lavs.

Further, jurisdiction over theesrequires more to bind a pariyg. notice of the
proceeding, whether or not parties to be bound apaed whether or not they are
personally served with proce¥sNotice is the critical element, because personal
jurisdiction is a matter of due process, as notexa. The quality of notice needed
in anin rem action, where the presence of property is asseate@ basis for
jurisdiction to litigate disputes over which theucbowould not otherwise have
jurisdiction, has been tested since 1977 accordmnghe same fair play and
substantial justice test used far personamijurisdiction®* When setting that
standard, the Court quoted an old Massachusetsfoathe point that:

% 4B CHARLES ALAN WRIGHT, ARTHUR R. MILLER & EDWARD H. COOPER FEDERAL PRACTICE AND
PROCEDURE § 1123 (3d ed. 2002) (indicating individuals logwit right to immunity from personal
jurisdiction of states if they decide to sacriftbeir rights).

% Toucey v. N.Y. Life Ins. Co., 314 U.S. 118, 13941) (citing Hagan v. Lucas, 35 U.S. 400 (1836) and
subsequent cases) (discussing rule of law allowmgts to "proceed without interference from a tair
the other jurisdiction™).

2 1d. at 139. The right of federal courts actiiigrem to enjoin state courts is incorporated into the
"necessary in aid of" jurisdiction provision of tipeesent Anti-Injunction statut&See28 U.S.C. § 2283
(2000); Vendo Co. v. Lektro-Vend Corp., 433 U.S36841 (1977) (noting incorporation @h rem
jurisdiction in section 2283).

% SeeAtl. Coast Line R. Co. v. Bhd. of Locomotive Eng'r398 U.S. 281, 286-87 (1970) (refusing to
accept argument that Act only establishes poliofesomity); Okla. Packing Co. v. Okla. Gas & El&€b.,
309 U.S. 4, 8-9 (1940) (limiting state court's poywEdward F. Shermamntisuit Injunction and Notice of
Intervention and Preclusion: Complementary DevieBrevent Duplicative Litigation1995 BYU L. Rev.
925, 927-28 (1995) (explaining federal courts' poefeénjunction over state courts).

2 See Toucey314 U.S. at 132-33 (discussing bankruptcy exoeptth Anti-Injunction statute in 1793);
Local Loan Co. v. Hunt, 292 U.S. 234, 239-40 (19849ting Anti-Injunction statute exception in
bankruptcy proceedings).

%0 seeNew York v. Irving Trust Co., 288 U.S. 329, 333 8BJ (stating additional requirements by
controlling power must be followed); Hanover N&ink v. Moyses, 186 U.S. 181, 192 (1902) (describing
personal service requirement).

%1 SeeShaffer v. Heitner, 433 U.S. 186, 207 (1977) (aimgiyfair play test ton remquestions). The Court
also explained that "[l]f a direct assertion of gmeral jurisdiction over the defendant would viol#te
Constitution, it would seem that an indirect agearbf that jurisdiction should be equally impergiide."

Id. at 209. InKatz, the Court ruled assertion of jurisdiction oveat8s in bankruptcy cases does not violate
the Constitution. The Court also noted that a couder in some instances, such as an order magdatin
turnover of property, "although ancillary to andfimtherance of the courtis remjurisdiction, might itself
involve in personanprocess.Katz 126 S. Ct. at 1001 (emphasis in original).
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All proceedings, like all rights, are really agdipgrsons. Whether
they are proceedings or righits rem depends on the number of
persons affectet.

Bankruptcy cases certainly affect a number of persethe debtor, the
creditors it owes, and parties possessing propeftyhe bankruptcy estate or
otherwise owing money to the debtor. Bankruptcyalso different than other
proceedings involving numerous parties, such assckctions, because of the
fundamental nature of bankruptcy laws that makenarem analysis particularly
compelling®

The Supreme Court repeatedly recognized that batdyruis anin rem
proceeding even befotéood andKatz** Theresin a bankruptcy case is not merely
the debtor's assets or the bankruptcy "estatehowadth the assets are part of°it.
Rather, thees encompasses the bankrupt debtor personally. Blet Go found in
Moyses where Max Moyses' discharge was upheld agaimseditor that had not
been served with process or appedfefihe Court recognized in that case that
"[t]he subject of 'bankruptcies' includes the poweedischarge the debtor from his
contracts and legal liabilities as well as to distte his property® The debtor as
thereswas even more evident when the Constitution wapted than it is today,
because then it was the debtor personally who veaslfoy federal court order from
state debtors' prison by bankruptcy adjudicatfoBischarging the debtor from
prison was an integral aspect of bankruptcy wherCmnstitution was adopted, and
it required an order by a federal court to a statrt to release the debtor-prisoner.
The Katz opinion cites issuance of a writ of habeas cotpusxtricate a discharged

32 Shaffer 433 U.S. at 207 n.22 (quoting Tyler v. Court afgistration, 175 Mass. 71, 76, 55 N.E. 812,
814 (1900) (Holmes, C.Jappeal dismissed. 79 U.S. 405 (1900)).

% See Hood541 U.S. at 447 ("The discharge of a debt by rkiutcy court is similarly am rem
proceeding."); Gardner v. New Jersey, 329 U.S. 588, (1947) (adjudicating interests claimed in rt&g;

In re Bd. of Dirs. of Multicanal, S.A., 314 B.R. 486, 5ZBankr. S.D.N.Y. 2004) (stating bankruptcy
jurisdiction has traditionally been premisedinmemjurisdiction of courts).

% E.g, Katchen v. Landy, 382 U.S. 323, 329 (1966) ("Tjtosver to allow or to disallow claims includes
'full power to inquire into the validity of any aljed debt or obligation of the bankrupt upon wkickemand
or a claim against the estate is basedGgrdner, 329 U.S. at 574 (explaining constitutional auttyoof
bankruptcy court when State is actdvlpyses 186 U.S. at 192 ("Proceedings in bankruptcy geaerally
speaking, in the nature of proceedimgsent’).

® See Gardner329 U.S. at 574.

% Moyses 186 U.S. at 183, 192. The Court held that bartksuproceedings arie remwith respect to the
debtor.Id. at 192.

%71d. at 188;seeBailey v. Baker Ice Mach. Co., 239 U.S. 268, 275(/15) ("The filing of the petition
is an assertion of jurisdiction with a view to tihetermination of the status of the bankrupt andtdesnent
and disposition of his estate." (citations omifjed

% See In reUniversal Labs. Ing.No. 77 B 4082, 1978 WL 21369, at *987-88 (N.D. Dec. 15, 1978)
(elaborating on impact discharge has on debtopsigon).But seeMartin v. Kilbourne 11 Vt. 93, 94, 1839
Vt. LEXIS 18, at *2-3 (1839) (providing "the cregiitshall have full power to discharge the debtomifr
prison").
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debtor from prison as an example of a proceedinglary to thein remdischarge
adjudicatior®’

I1l. ANCILLARY JURISDICTION

Ancillary jurisdiction is a type of subject matterisdiction invoked when no
such jurisdiction is expressly conferred on fedexalrts by the Constitution or by
federal statut8? The court acquires jurisdiction of a case or amrersy in its
entirety, and as an incident to the dispositionthaft matter, may decide other
matters raised by the case which it could not lifemdependently presentéd A
concept similar to and derived from principles otilary jurisdiction is that of
pendent jurisdiction, including pendent party jdiision** Under it, a federal court
has power to hear non-federal causes of actiorctivaprise one case, derived from
a common nucleus of operative fact, despite therates of express authority to do
so in Article IIl of the ConstitutioA’> The Supreme Court held that such pendent
jurisdiction can extend to new parties not otheewaabject to federal jurisdiction if
Article lll of the Constitution permits it, and "@gress in the statutes conferring
jurisdiction has not expressly or by implicatiorgaged its existencé?

Thus, while ancillary and pendent jurisdiction agnstitutional under Article
Il of the Constitution, the exercise of such posveray also be limited by statife.
In 1990, Congress provided broad statutory authdoit the exercise of ancillary
and pendent jurisdiction by federal courts undee thame "supplemental
jurisdiction.”® Long before the supplemental jurisdiction statwas enacted,

% Katz, 126 S. Ct. at 1005 (explaining "[i]n ratifyingettBankruptcy Clause, the States acquiesced in a
subordination of whatever sovereign immunity theghhotherwise have asserted in proceedings negessa
to effectuate thé remjurisdiction of the bankruptcy courts.").

40 SeeWRIGHT, MILLER & COOPER FEDERAL PRACTICE AND PROCEDURE JURISDICTION 3D § 3523
(deeming ancillary jurisdiction most important whasurts lack subject matter jurisdiction).

“|1d. The Supreme Court has previously held that soger@nhmunity cannot exempt a State from
monetary obligations that are ancillary to comptrwith prospective injunctive relief against atSta
officer, even though a damages award for pastrtiasay be barred. Edelman v. Jordan, 415 U.S.688.,
(1974) (recognizing practical effect of relief undex parte Young209 U.S. 123 (1908)). Under that
reasoning, a court may order a State to pay fogrpros designed to remedy past wrongdoing such as
segregation of public schools. Milliken v. Bradl&d83 U.S. 267, 288-89 (1977). That is not a matfer o
ancillary jurisdiction, however, but of ancillanprsequences of an exercise of jurisdiction underEth
parte Youngexception to sovereign immunity.

2 seeAldinger v. Howard, 427 U.S. 1, 9 (1976) (tracirigtbry of pendent party jurisdiction cases from
ancillary jurisdiction cases).

“3 United Mine Workers v. Gibbs, 383 U.S. 715, 7256@9Aldinger, 427 U.S. at 11-12.

“ Aldinger, 427 U.S. at 18.

5 SeeOwen Equip. & Erection Co. v. Kroger, 437 U.S. 3832 (1978) ("[S]tatutory law as well as the
Constitution may limit a federal court's jurisdariiover nonfederal claims . . . .").

6 See28 U.S.C. § 1367 (2000). The statute was enactg@hit to overrule a controversial 5-4 Supreme
Court decision irFinley v. United States190 U.S. 545 (1989), requiring an affirmativetstary grant of
pendent-party jurisdiction and possibly narrowimgilary jurisdiction. SeeWRIGHT, MILLER & COOPER
13B FEDERAL PRACTICE AND PROCEDURES 3567.2 (2d ed.) ("The principal purposes ofdtatute were to
overruleFinley and to permit pendent-party jurisdiction, at leastederal-question cases, and generally to
restore pré=inley practice.").
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however, the Court upheld the exercise of ancilfarisdiction in cases initiated
under a federal bankruptcy statute as a matteowinmon law, sometimes referring
to ancillary jurisdiction tan rembankruptcy jurisdictior’

Ancillary jurisdiction usually falls within two cagories of cases:

Generally speaking, we have asserted ancillargdiaiion (in the

very broad sense in which that term is sometimesiufor two

separate, though sometimes related, purposes: q1)permit

disposition by a single court of claims that areyarying respects
and degrees, factually interdependent and (2) &blena court to
function successfully, that is, to manage its peoiegs, vindicate
its authority, and effectuate its decrées.

In a narrow sense, the "operative facts" of a baptky case may be considered
the debtor's discharge and the determination dinelaand distribution of the
debtor's assets to creditors. It is not a typiaaisuit where ancillary jurisdiction
arises in the context of factually intertwined oiaj counterclaims and third party
claims? However, ancillary jurisdiction may be needed fdischargeability
litigation, as in theHood case. And in many bankruptcy cases disputes ass=ts
being liquidated requires litigation, and some loé¢ tassets consist of causes of
action. Such litigation is not a matter of detarimgy claims against thees of the
estate, but it is certainly factually intertwinedtiwthe res and the amount that can
be distributed to creditor8.The litigation encompasses both federal and $amie
issues, and may well entail purely state-law claiesveen non-diverse litigants.

Bankruptcy court cases may be more complex andedroelly involved than
ordinary bilateral commercial litigation. In reangzation cases especially,
bankruptcy court orders may implement the restrirguof a business and the
disposition of multiple assets and claims. A wugrief court proceedings may be
required to facilitate a successfully functionirgprganization case, and may be
needed to implement reorganization decisions afettefate court decrees. Some
determinations that would require orders in nonkibaptcy cases are automatic in
bankruptcy, such as the automatic stay, and ligato enforce such statutory
orders is not uncommon. Chapter 11 bankruptcysckest for years, and litigation

4" Seg e.g., Local Loan Cp 292 U.S. at 240—41 (stating bankruptcy procegsdiare generalljn rem
proceedings)Moyses 186 U.S. at 192; Commercial Bank of ManchesteBwckner, 61 U.S. 108, 118
(1857) ("And the said courts shall have full auityoand jurisdiction to compel obedience to all ensland
decrees passed by them in bankruptcy . . . .").

“8 Kokkonen v. Guardian Life Ins. Co., 511 U.S. 33B9—80 (1994) (citations omitted).

4 See, e.g.Gibbs 383 U.S. at 725 (recognizing pendent jurisdictirer state claims arises out of
"common nucleus of operative fact" with federairols).

%0 See Gardner329 U.S. at 578 (holding "the reorganization tdas jurisdiction over all of the property
of the debtor . . . ")In re Metromedia Fiber Network, Inc., 299 B.R. 251, 2Bautkr. S.D.N.Y. 2003)
(including aspects of estate administration withinemproceedings).

51 SeeButner v. United States, 440 U.S. 48, 54 (1979jiigoproperty rights in estate assets determined
by applying state law)
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under confirmed reorganization plans affecting itoeddistributions may be
commenced by restructured companies or liquiddtings.

In a very real sense, many types of proceedingdaateally interdependent
with and indeed integral to the resolution of aksaptcy case, and to the successful
functioning of the bankruptcy court and effectuataf its orders. Th&atz dissent
accused the majority of offering "no principled isasn which to draw distinctions
in future cases" between bankruptcy laws that ntagnay not infringe sovereign
immunity> To determine the scope of ancillary or suppleniejusdiction in
bankruptcy cases, decisions analyzing such jutisdién federal receiverships and
cases under various bankruptcy statutes are iisteuc

A. Ancillary Jurisdiction in Receivership Cases.

Ancillary jurisdiction has been used in a receitiggscase by one creditor to
bring another party into court that might have aflicting lien or interest in a
receivership assét. The Supreme Court held that no other grounds éderfal
jurisdiction need be proved: the receiverst@gwas enougf? Similarly, the Court
has upheld ancillary jurisdiction in a receiversbipurt over a dispute between a
purchaser of property from the receiver and a toedisserting that it was sold
subject to its lieni.e. a dispute over property formerly in thes, without regard for
the citizenship of the partiés.

In another case, the Court held that ancillarysgigtion could not be exercised
by a creditor seeking a judgment against a bank gheviously exercised setoff
rights against property claimed by that creditsryell as the receiver8 There, the
Court concluded that the controversy had no direlettion to property actually or
constructively drawn into the receivership counpessession or contrdi. It
distinguished the situation, though, from a "suitebreceiver, on authority of the
appointing court, to collect assets or defend piypéghts.® Instead, the creditor's

2 Cent. Va. Cmty. Coll. v. Katz, 126 S. Ct. 990, 1014 (2006).

%3 SeeMorgan's Co. v. Tex. Cent. Ry. Co., 137 U.S. 17020 (1890) ("The jurisdiction of the circuit
court did not depend upon the citizenship of theige but on the subject-matter of the litigatipn.

% See idat 201.

%5 SeeMinn. Co. v. St. Paul Co., 69 U.S. 609, 632—34 (3864ding jurisdiction not based on citizenship

of parties, but instead on subject-matter of comrsy which was in hands of receivesge alscCarey v.
Houston & T. C. Ry. Co., 161 U.S. 115, 130-31 ()8@Bscussing well-settled principle that bill filen
federal court to enjoin court's judgment is consedecontinuation of main proceeding); Cincinnati&IW.
R. Co. v. Indianapolis Union Ry. Co., 279 F. 3562 31922) (reiterating "broad general rule that rehe
bill in equity is necessary to have a constructiéran order or decree of a federal court, or tolarp
enforce, or correct it, such bill may be filed indaentertained by such court, notwithstanding taeigs
interested in having such construction made woatdfor want of diverse citizenship, be entitlecotoceed
by original bill of any kind in a federal court.").

% SeeFulton Nat'l Bank of Atlanta v. Hozier, 267 U.S.&2279-80 (1925) (indicating Hozier may have
proceeded against bank through original proceeding)

%" See id at 280.

8 |d.
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petition "sought to compel [the receiver] to litigawith the bank for his sole
interest and without possibility of benefit to thetate.™

Ancillary jurisdiction to liquidate assets in theceivership court, instead of in
separate state court litigation, has long been ldphl 1895, the Supreme Court
held that a federal receiver has ancillary jurigdic to bring a collection lawsuit
against multiple defendants owing separate smaélisde a single action, regardless
of citizenship of the parties or the amount in comérsy®® The Court said this was
a matter of the inherent jurisdiction of the couithding up an insolvent corporation
and collecting the assets of its esfate.

In another receivership case, the Supreme Coudtthek a state-law damages
claim against a receiver for a railroad, allegiragligence on the part of railroad
operators, could be removed to the federal coweivership case as a matter
ancillary to that actiof? After judgment was entered against the receiver, h
challenged the court's jurisdiction, asserting latkederal question or diversity of
citizenship as required by Article Il of the Coinstion.°® The Court said the
receiver could not revoke his consent after entijyagment, but it went on to hold
that the federal court had jurisdiction in any evieacause the lawsuit was against
him as a receiver, and affected the property ofr#lileoad in the exclusive control
of the receivership court, being administered lier benefit of its creditor¥.

While not a receivership, the Supreme Court uphsidiilar ancillary
jurisdiction in a federal court based on a forestessale of a railroad in 1962The
ancillary litigation concerned a successor liapitfispute between the purchaser at
the foreclosure sale and third parties claiming tine purchaser was liable for
obligations of the seller as a matter of state lawe state courts had ruled for the
third parties, and the sheriff levied on propeftg federal court had ordered to be
sold free and clear of liet8 The Supreme Court held that a supplemental hillcco
be filed in the federal foreclosure case to deteemvhat liens and claims should be
charged upon the title conveyed by the court, talee effectual its prior decree,
without regard for requirements of diversity juiigibn.®’ The Court quoted a
treatise on equity procedure that ancillary jugtidn includes, in part, litigation:

*|d. at 281.

€0 seeWhite v. Ewing, 159 U.S. 36, 39-40 (1895) (refusingiraw distinction between creditor's seeking
payment from estate and receiver seeking to recagments owed to estate when determining
jurisdiction).

®1 See idat 40.

2 SeeBaggs v. Martin, 179 U.S. 206, 208-09 (1900) (findirisdiction based upon allegations
involving misconduct of receiver and property iregtion in control of circuit court).

83 See id.at 208 ("Did said Circuit Court for the District 6olorado, by virtue of the aforesaid removal,
acauire lawful jurisdiction of said cause, and poteerender the aforesaid judgment therein?").

1d. at 209 (holding jurisdiction existed independeiparties' citizenship).

% seeJulian v. Cent. Trust Co., 193 U.S. 93, 101-02 4)90

% See id at 101-03 (noting conflict between federal cowams! Supreme Court of North Carolina and
mentioning North Carolina's reliance dames v. Western North Carolina Railroad Compai1 N.C.
523, 528, 529, 28 S.E. 537, 538 (1897), to justigcution and sale by sheriff).

571d. at 111-13 (stating purpose of federal court juctimh was to determine "all liens and demandseto b
paid by the purchaser").
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[Bly the same or additional parties, standing i@ s$ame interest . .
. to obtain any equitable relief in regard to, ongected with, or
growing out of, any judgment or proceeding at landered in the
same court . . . or the collection of assets of astate being
administered by the court . %8 .

Such a broad description would encompass litigdtienveen creditors and
other third parties, and collection suits by licatidg trustees under
reorganization plans.

B. Ancillary Jurisdiction Under Pre-Code Bankrupt€gases

The Katz Court pointed to early bankruptcy legislation asi¢ative of the
breadth of bankruptcy jurisdiction contemplatedtiyse participating in the plan of
the Conventiort? When interpreting the 1898 Bankruptcy Act, the i®uge Court
expressly referred to the bankruptcy court's aailljurisdiction to itsin rem
jurisdiction in ruling that a state court could restter an order interfering with the
bankruptcy court's jurisdiction over estate assets:

[W]hen the court of bankruptcy, through the acitebfficers, such
as referees, receivers or trustees, has takengsimseof ares as
the property of a bankrupt, it has ancillary juitsidn to hear and
determine the adverse claims of strangers to ij #mat its
possession cannot be disturbed by the processttii@mcourt?’

In one case the Supreme Court upheld the use dfaaypgurisdiction toin rem
bankruptcy jurisdiction to enjoin a state court $axnt that would interfere with the
debtor's discharg€. Notably, the Court recognized that the debtor dobéve
sought the same relief in the state court itsBlfit it said that option would entail a
"long and expensive course of litigation" giventstiaw appellate precedent, and
accordingly the remedy was "entirely inadequate abse of the wholly
disproportionate trouble, embarrassment, expemgepassible loss of employment
which it involves.”? This justification for using bankruptcy court aieriy
jurisdiction might apply in numerous bankruptcy ggedings.

In another case, the Court upheld a bankruptcytsaajunction against a non-
debtor's alleged misuse of another court to interfeith and thwart a bankruptcy

%81d. at 113-14 (quoting BTES ONFEDERAL EQUITY PROCEDURE vol. 1, sec. 97).

¥ Katz, 126 S. Ct. at 1002.

"9 Murphy v. John Hoffman Co., 211 U.S. 562, 570 (1909

" Local Loan C0.292 U.S. at 240-41 (explaining bankruptcy cojutisdiction in equity proceedings).
2|d. at 241-42.
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trustee's fraud investigatioh.The trustee alleged that the non-debtor corparatio
was created by the debtor to hide securities ahdraissets in which the trustee
claimed an equitable interest. He sued to stogdngoration from proceeding with
litigation against a broker to establish the coation's rights in securities, and get a
judgment that would enable it to control and digpo$ them’* The bankruptcy
court was held to have jurisdiction to stay thepooation's lawsuit, which it could
exercise to avoid the "embarrassments and obstaatendant to litigating in the
other court’® It was an appropriate exercise of ancillary jugtdn to protect the
estate against waste and disintegration while etlefyauds to its integrity were
investigated®

Opinions regarding bankruptcy court jurisdictioneo\ancillary litigation that
could be adjudicated in other courts have referemice applicable bankruptcy laws
as the statutory authority for such proceedinghe I841 Bankruptcy Act broadly
granted jurisdiction over "all cases where the tdgitlaims, and property of the
bankrupt, or those of his assignee, are concerriediiding property the debtor
sought to recover from an adverse clainfarfthe 1867 Act was similarly broad.
Interpreting it, the Supreme Court held that a fadecourt could exercise
jurisdiction over a state-law collection suit bypankruptcy assignee (counterpart to
today's trustee) without meeting diversity requieems of Article Il section 2 of
the Constitutior® The Court reasoned that "[p]roceedings ancillargnid in aid of
the proceedings in bankruptcy" may be brought ieotourts, but also ought to be
capable of being heard in federal courts undemifdtm system of bankruptcy™
The Court later explained that jurisdiction ovectlsactions under the Bankruptcy
Acts of 1867 and 1841 was concurrent with the gliciion of state courts, and
while jurisdictionally possible, the 1898 Bankruptéct removed such federal
jurisdiction without the defendant's cons&htinder the 1898 Act, the bankruptcy

73 Steelman v. All Continent Corp., 301 U.S. 278,-286(1937) (providing court may grant injunction to
prevent fraudulent acts by debtor).

"1d. at 28284 (explaining trustee petitioned for sifiprosecution and asked trust be formed for benef
of trustee).

®|d. at 286-89.

81d. at 289 (“Jurisdiction to administer the estatndr to itself, . . . an incidental or ancillaryigatiction
to give protection to the estate against wastasimtdgration while frauds upon its integrity aneprocess of
discovery.").

" Ex parteChristy, 44 U.S. 292, 313-14 (1848)ted in Cent. Va. Cmty. Coll. v. Katz, 126 S. Ct. 990,
1000 (2006) (acknowledging history of ability taug ancillary orders in bankruptcy disputes).

"8 Lathrop v. Drake, 91 U.S. 516, 519—20 (1875) (jmteting statutory provision allowing assignee in
be;r;kruptcy to prosecute lawsuit for recovery of asgets of estate in any federal circuit court).

Id. at 518.

8 Bardes v. Hawarden Bank, 178 U.S. 524, 534, 53¢1380) (comparing Bankruptcy Acts of 1867 and
1841 to Bankruptcy Act of 1898). Section 2 of tH#98 Bankruptcy Act provided in part that courts of
bankruptcy had jurisdiction to "cause the estatedamkrupts to be collected, reduced to money and
distributed, and determine controversies in refatiereto, except as herein otherwise provideed.at 534—
35 (citing Bankruptcy Act, ch. 541, § 2, 30 Sta4451898)); Bankruptcy Act, ch. 541, § 2, 30 St4
(1898). However, section 23(b) of the 1898 Banlksyphict provided: "Suits by the trustee shall only b
brought or prosecuted in the courts where the hgotkwhose estate is being administered by suchetey
might have brought or prosecuted them if proceedimgbankruptcy had not been instituted, unless by
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court could not exercise jurisdiction over a stat® collection lawsuit to recover
money promised but unpaitiNotably, the Court said that a trustee's possessfio
contested claims against third parties would nppstt jurisdiction on the basis of
property in the possession of the trustee.

In the 1938 Chandler Act, Congress removed theicgsh on bankruptcy
jurisdiction over state law suits to collect assatsluding causes of action against
officers and directors, when brought by trusteeshiapter X reorganization casés.
This law also enabled property acquired post-petito be included in property of
the estate, a change held applicable to bring tat ©§ redemption on foreclosed
property into a pending bankruptcy case, to thérelis of the foreclosure sale
purchasef The Supreme Court explained that Congress maywdtin its
constitutional bankruptcy power to affect state pamty rights, as long as due
process limitations are obsen/&dn these cases and others, the Supreme Court
repeatedly and expressly recognized that "by vigfigs constitutional authority
over bankruptcies," Congress could confer or wittthorisdiction to adjudicate a
bankruptcy trustee's rights to property outsid@dssession, and impose conditions
on such jurisdictiof® Congress can give federal courts broad jurisdictio
bankruptcy cases; it just has not always done so.

IV. BANKRUPTCY COURT JURISDICTION UNDER THEBANKRUPTCY CODE

The current Bankruptcy Code encompasses three tgpesubject matter
jurisdiction in the federal district courts: prodaggs "arising under" the Code;
those “arising in" a bankruptcy case; and thostatéd to" a bankruptcy ca8é.
Proceedings "arising under" the Bankruptcy Codebased upon rights that exist
by virtue of Code provisions, such as recovery refgrential transfers at issue in
Katz®® Proceedings "arising in" a case are exactly taim disputes, assertions of
rights to estate assets, fee allowances and theHit may be based upon state law
or contract, but concern actions taking place alhnkruptcy court in the context

consent of the proposed defendafd."at 529 (citing Bankruptcy Act, ch. 541, § 23(&X), Stat. 544 (1898));
Bankruptcy Act, ch. 541, § 23(b), 30 Stat. 544 @)89

81 SeeKelley v. Gill, 245 U.S. 116, 120-21 (1917) (holgitack of jurisdiction was due to no common
issue between stockholders and corporation).

814, at 121.

8 williams v. Austrian, 331 U.S. 642, 659—-61 (194Mplding "Congress in 1938 extended the
jurisdiction of the reorganization courts beyondttbxercised by ordinary bankruptcy courts").

8 Wright v. Union Cent. Ins. Co., 304 U.S. 502, 51@{1938).

d. at 517-18.

8 Schumacher v. Beeler, 293 U.S. 367, 374 (1984§Taubel-Scott-Kitzmiller Co. v. Fox, 264 U.S. 426,
430-31 (1924) (noting Congress's power in mattetsokruptcy is paramount and Congress has power to
determine to what extent jurisdiction is conferred)

8728 U.S.C.A. § 1334(b) (2006).

8 See, e.g.Merritt Logan, Inc. v. Fleming Cos., Indn(re Merritt Logan, Inc.), 901 F.2d 349, 356 (3d
Cir. 1990) ("arising under" jurisdiction occurs whease originates under title 11).
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of a bankruptcy casg."Related to" jurisdiction authorizes bankruptcyuds to
hear matters that neither arise under the Codearige in a bankruptcy case, but
still bear a relation to such a cdSe.

The Code accordingly authorizes a broad, pervasaeh over all litigation
affecting the bankruptcy estateThis is efficient and cost-effective, but exterglin
that jurisdiction to bankruptcy courts created undeticle | of the Constitution
requires that Article Ill district courts delegatiee authority’® Federal district
courts, sitting in bankruptcy cases, refer "coreceedings over such fundamental
bankruptcy precepts as the automatic stay, clagsslution, and the discharge to
bankruptcy courts for final determinations. Inntubankruptcy courts can hear
"non-core" proceedings over peripheral mattersctiffg the bankruptcy case, but
cannot enter final orders and judgments without peeties' consenf. The
distinction has been held similar to the Bankrupfost of 1898 categories of
"summary" jurisdiction over property in the actealconstructive possession of the
bankruptcy court and matters of an administrativearacter, and "plenary”
jurisdiction conferred only by consent over sonteeofitigation®

Most litigation over bankruptcy jurisdiction conoer whether the minimum
requirement of "related to" jurisdiction has beeatyand arises in the context of
lawsuits by bankruptcy trustees or others assertiagses of action held by a
bankruptcy estate, or lawsuits between third parifecting a bankruptcy estate.
When such litigation concerns state-law causes atibra between non-diverse
parties, a federal bankruptcy or district court Wdolack subject matter jurisdiction
but for the relationship to a bankruptcy case.least one scholar has suggested that
"related to" jurisdiction should be analyzed asypetof ancillary jurisdiction to
support its constitutionality”. Alternatively, ancillary jurisdiction may also sify
be available to supplement jurisdiction explicithet forth in the bankruptcy
jurisdictional statutes under general common laiwgiples of ancillary jurisdiction
described in Section Il of this Paper.

% Stoe v. Flaherty, 436 F.3d 209, 218 (3d Cir. 20@86ting claims that "arise in' context of barnkay
case are claims that by their nature, not by thaiticular factual circumstance, could only aris&ontext
of bankruptcy case").

% Celotex Corp. v. Edwards, 514 U.S. 300, 308 (199Bhe 'related to' language of § 1334(b) must be
read to give district courts (and bankruptcy counsler § 157(a)) jurisdiction over more than simple
proceedings involving the property of the debtother estate.").

1 See28 U.S.C.A. § 1334(b) (2006) (granting originaligaiction to district courts in title 11 civil
proceedings).

92See28 U.S.C. § 151 (2000) ("[T]he bankruptcy judgesedgular active service shall constitute a unit of
the district court."); N. Pipeline Constr. Co. v. Mthon Pipe Line Co., 458 U.S. 50, 53-56 (1982)
(discussing nature of judicial power granted in §iation). Bankruptcy judges lack lifetime tenure
required for status under Article Il of the Contstion. They are appointed pursuant to the poweoraed
to Congress in Article | of the Constitution. UGONST. art. I, § 8, cl. 9 (noting Congress' power "[t]o
constitute tribunals inferior to the Supreme Cdrt.

928 U.S.C.A. § 157(b) & (c) (2008).

% See Marathon458 U.S. at 53-54 (stating Act eliminates digtore between "summary" and “plenary”
jurisdiction).

% John T. CrossCongressional Power to Extend Federal JurisdictiorDisputes Outside Article IlI: A
Critical Analysis From the Perspective of Bankryp®7 Nw. U. L. REv. 1188, 1235 (1993).
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Bankruptcy estate causes of action encompass $dypes of proceedings.
The bankruptcy estate created upon the filing baakruptcy case includes causes
of action "arising under" the Bankruptcy Code tooidvand recover assets
preferentially transferred to creditors pre-filinbat result in unequal creditor
treatment® Further, property "that would have been part & éistate had it not
been transferred before the commencement of thkriyaiicy” is "property of the
debtor" that can be recovered and become "propérthe estate® The district
court, and by referral the bankruptcy court, hagluesive jurisdiction over "all of
the property, wherever located, of the debtor athefcommencement of the case
and of property of the estat®."

A bankruptcy estate may also include causes obmatinder state or non-
bankruptcy federal law, encompassing lawsuits ragdriom collection of accounts
receivable to suits against officers, directors anwdfessionals for breach of
fiduciary duty and malpractice. In a recent Sugrédourt case, the court ruled that
federal bankruptcy courts had jurisdiction over ebtdr's claim for tortious
interference with a gift she expected, and dire¢hedcircuit court to evaluate on
remand whether such jurisdiction was even "corefsgliction®® Such lawsuits
could be brought in state or federal court, respelgt independent of the
bankruptcy case. The state law claims do not amsier the Constitution or federal
statutes, nor are they based in diversity of paitigenship as required for Article
Il subject matter jurisdiction; they must be titml a case under the Bankruptcy
Code, usually as property of a bankruptcy estdtany recovery would likewise be
property of the estate, and could be used to gatreditors' claims. A lawsuit by a
bankruptcy trustee to collect receivables or otlimgwliquidate assets is rarely
guestioned as an appropriate exercise of "relatéqutisdiction. It is also rarely
questioned as a "core" proceeding that a bankrugztayt can finally resolve. After
a chapter 11 plan is confirmed, however, pursuguwh estate assets by a successor
entity such as a litigation trustee or reorganidetbtor entity is more tenuous,
especially if the bankruptcy case is closed aftan gonfirmation and creditors'
claims have been satisfied by receipt of benefimi&rests in a litigation trust.
Circuit courts are divided on whether such litigatihas a sufficient nexus to the

% Seell U.S.C. § 541(a)(1) (2006) ("estate is compriskdll . . . legal and equitable interests . n . i
property as of the commencement of the cadd')§ 547 (discussing preference cause of action as of
commencement of the case).

" Begier v. I.R.S., 496 U.S. 53, 58 (1998kell U.S.C. § 541(a)(3) (2006) (stating bankruptdptes'is
comprised of . . . any interest in property [rededeunder] . . . 8 550")¢d. § 547(b)(2) (avoiding transfers);
id. 8 550 (discussing liability of transferee of aweddransfer).

%28 U.S.C.A. § 1334(e)(1) (20063ee28 U.S.C. § 157(a) (2000) ("Each district court npagvide that
any or all cases under title 11 and any or all @edings arising under title 11 or arising in oatetl to a
case under title 11 shall be referred to the bastkpjudges for the district.").

% Marshall v. Marshall, 547 U.S. 293, 126 S. Ct. 171350 (2006).

10 5ee11 U.S.C. § 541(a)(1) (2006) (“all legal or egieainterests of the debtor in propertysge, e.g
Marathon 458 U.S. at 71 n.26 (discussing bankruptcy couatbility to entertain breach of contract claim
when related to debtor's reorganizationjijliams 331 U.S. at 658—60 (establishing jurisdictionfederal
court to hear suit brought by reorganization treisdgainst officers and directors for misappropiatof
corporate assets).
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bankruptcy case to be brought in the bankruptcyrtd8l A Katz ancillary
jurisdiction nexus may sufficiently reinforce thenmection to justify pursuit via
adversary proceedings, especially if a plan cordtrom order expressly provides
for such litigation in the bankruptcy court.

Even during a bankruptcy case, questions of jurisdi may arise with respect
to causes of action not held by a bankruptcy estaenonetheless affect the estate
and its creditors. The plaintiff or defendant msgek to have such third-party
litigation heard in bankruptcy court, via removiaidrh state court or initiation of an
adversary proceeding. The bankruptcy court maycese discretion to hear the
case if it is sufficiently related to the bankruptiase, unless the court is required to
abstain'? Here, too, th&atz analysis may support bankruptcy court jurisdiction

A. Jurisdiction Over Post-Confirmation Litigation

To the extent a liquidating trustee or successtityeasserts jurisdiction based
on a reorganization plan and order confirming éses limiting the exercise of
ancillary jurisdiction for post-judgment proceedingre relevant. A cause of action
against a third party asserting theories for ctitheca judgment that the defendant
cannot satisfy on such grounds as alleged sipharfiegsets from the defendant to
prevent collection of the judgment, fraudulent ceyance or piercing the
defendant's corporate veil has been held not angitb the initial lawsuit when not
included in that suit before entry of the uncolilelet judgment® Such a claim for
"entirely new and original” relief "of a differeiind or on a different principle”
than that of the previous judgment has been heliktoutside the reach of federal
ancillary jurisdiction'®* A liquidating trustee or successor entity does umially
pursue litigation simply to pay an existing fedgualgment, however, and an order
confirming a reorganization plan does not usualljpdge even the debtor's specific
indebtedness or basis for liabilitr.

In Kokkonen the Supreme Court held that ancillary jurisdictatid not extend
to a lawsuit to enforce a settlement agreementhhdtresolved a federal diversity

101 seeMontana v. Goldinlf re Pegasus Gold Corp.), 394 F.3d 1189, 1198 (9th2Did5) (upholding
such jurisdiction over claims "related to" interfimg and implementing plan)But seeResorts Int'l
Financing, Inc. v. Price Waterhouse & Co., Ifa. e Resorts Int'l, Ing, 372 F.3d 154, 169 (3d Cir. 2004)
(concluding no post-confirmation jurisdiction ovarcounting malpractice action).

102 28 U.S.C.A. § 1334(c)(2) (2006) (directing distramurts to abstain from hearing proceedings based
upon state law claims related to cases underltitl¢hat could not have been commenced in distdattc
absent jurisdiction under section 1334).

103 geePeacock v. Thomas, 516 U.S. 349, 355 (1996) (exipiionce federal court judgment had been
entered in original suit, "the ability to resolvemsltaneously factually intertwined [state law] uss
vanished"); H.C. Cook Co. v. Beecher, 217 U.S. 488-99 (1910) (holding monetary judgment against
directors of corporation was not an issue to belves by district court because it was not an #agil
proceeding to the original suit brought in fede@rt).

1% peacock516 U.S. at 358.

195 E g, Pope v. Gordonlif re Camp), 310 B.R. 634, 636 (Bankr. N.D. Ala. 200dis¢ussing trustee's
suit seeking declaratory judgment as to validityjuzfgment liens entered by a Mississippi federairidis
court).
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lawsuit and resulted in a simple dismissal of theplaint’°® The Court noted that
the case involved only enforcement of the settldragneement, and not reopening
the original suit by reason of breach of the age@nthat was the basis for
dismissal’”’ It said that "[t]he facts to be determined witlyard to such alleged
breaches of contract are quite separate from thes fim be determined in the
principal suit, and automatic jurisdiction over Bumntracts is in ho way essential
to the conduct of federal court busineS§.While the facts in post-confirmation
litigation to collect recoveries for creditor paym are often distinct from facts
involved in the bankruptcy case itself, the litigat may be essential to the plan.
Indeed, it may be just as important for credit@tritbutions as equivalent litigation
by a trustee during a chapter 7 liquidation case.

Critically for bankruptcy cases, ttikkkonenCourt expressly recognized that:

The situation would be quite different if the pasti obligation to
comply with the terms of the settlement agreemewt been made
part of the order of dismissal—either by separateigion (such as
a provision 'retaining jurisdiction’ over the settlent agreement) or
by incorporating the terms of the settlement agesdrin the order.
In that event, a breach of the agreement would Yielation of the
order, and ancillary jurisdiction to enforce theresment would
therefore exist®

Reorganization plans must expressly provide forrigans by which the plan
will be implemented, such as through successotyelitipation to liquidate causes
of action and other assets for distribution to itoed*'° Plans and confirmation
orders generally include provisions for bankruptoyrt jurisdiction over litigation
to enforce and implement plan terms. Parties damomfer subject matter
jurisdiction by agreement, but bankruptoy rem and ancillary jurisdiction is a
mixture of subject matter and personal jurisdictias described above, and the
Bankruptcy Code provides statutory authority fdvaakruptcy court to "direct the
debtor and any other necessary party . . . to parfany other act . . . that is
necessary for consummation of the pl&nAnd to "collect and reduce to money the
property of the estaté A district court sitting in a bankruptcy case n@yo have
ancillary jurisdiction over such litigation througthe federal supplemental

106 K okkonen v. Guardian Life Ins. Co. of Am., 511 U335, 381-82 (1994).

9714, at 378.

% See idat 381.

1%9d. at 381

10 See 11 U.S.C. § 1123(a)(5) (2006) (listing examples '@idequate means for the plan's
implementation").

111d. § 1142(b). However, the statute does not spechigres the bankruptcy court could direct post-
confirmation litigation to be filedSee id(specifying only instruments dealing with transbéproperty).

1214. § 704 (incorporating by reference duty of chagitetrustee in 11 U.S.C. section 1106(a)(Speid.
§ 1123(b)(3)(B) (allowing plan to provide for retiam and enforcement by debtor, trustee, or reptesge
of estate for any estate claim or interest).
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jurisdiction statute, which at least one circuisHzeld may be exercised by the
bankruptcy court*®

The circuit courts analyzing whether bankruptcy rtouhave "related to"
jurisdiction over litigation by a post-confirmatiotrust established under a
reorganization plan have analyzed their jurisdictimder the widely adopted test
set forth by the Third Circuit ifPacor, Inc. v. Higgind** As noted below with
respect to third-party litigation during a bankmptcase, the Supreme Court
recently approved thBacor test, and applied it in a broader way than thedrhi
Circuit in Pacor itself!*> That holding tends to support a broader reachost-p
confirmation jurisdiction, as does th€atz decision's focus on bankruptcy court
ancillary jurisdiction. Indeedatz may reach even further th&acorandCelotex
given the types of connections encompassed by lanycijurisdiction in non-
bankruptcy cases and in receivership and pre-Cadkrbptcy cases.

B. Jurisdiction Over Third-Party Litigation.

In its 1995Celotexcase, the Supreme Court adopted the Third CisdRétor
test for "related to" jurisdictioh® The Court noted that the jurisdictional grant in
the Bankruptcy Code is broader than that confeureder previous Acts which had
been limited to possession of property by the detta@onsent, and that it extends
to "(1) causes of action owned by the debtor whiebhome property of the estate
pursuant to 11 U.S.C. § 541, and (2) suits betwibed parties which have an
effect on the bankruptcy estafé™t quoted thePacortest as follows:

The usual articulation of the test for determinimbether a civil
proceeding is related to bankruptcy is whetier outcome of that
proceeding could conceivably have any effect oneftate being
administered in bankruptcy . . . Thus, the proceeding need not

1% 5ee28 U.S.C. § 1367(a) (2000) (granting supplementasdliction to district courts over all claims
which are so related to claims over which distdetirts have original jurisdiction that they formripaf
same case or controversy under Article IHge, e.g., In re Pegasus Gold Corp94 F.3d at 1194-95
(granting supplemental jurisdiction to bankruptauxds over remaining claims that "involve a common
nucleus of operative facts"jpe alsdSasson v. Sokoloffirf re Sasson), 424 F.3d 864, 869 (9th Cir. 2005)
(stating bankruptcy court's jurisdiction includeapglemental jurisdiction over "related to" claims);
Hospitality Ventures/Lavista v. Heartwood II, LLG\(re Hospitality Ventures/Lavista), 2007 WL 30330, at
*2 (Bankr. N.D. Ga. Jan. 4, 2007) (authorizing deppental jurisdiction over a third party claim).

14 seePacor, Inc. v. Higgins, 743 F.2d 984, 994 (3d €884) ("[Aln action is related to bankruptcy if
the outcome could alter the debtor's rights, liaed, options, or freedom of action (either posly or
negatively) and which in any way impacts upon taadiing and administration of the bankrupt estate!")
re Pegasus Gold Corp.394 F.3d at 1193-94 (limitingPacor test in post confirmation "related to"
jurisdiction context)see also In re Resorts Intthc., 372 F.3d at 163-65 (discussiRgcortest).

115 See Celotex Corp514 U.S. at 308 (1995) (approvifacor test and expanding bankruptcy courts'
jurisdiction to "more than simple proceedings ivinad the property of the debtor or the estate").

11814, at 308;Pacor, 743 F.2d at 994.

17 Celotex Corp.514 U.Sat 307-08 & n.5. The court stated the first typ@miceeding involves a claim
like the state-law breach of contract action atiésg Marathon supra and theCelotexcase involved the
second type of proceedinigl. at n.5.
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necessarily be against the debtor or against théode property.
An action is related to bankruptcy if the outconmald alter the
debtor's rights, liabilities, options, or freedorh action (either
positively or negatively) and which in any way insmupon the
handling and administration of the bankrupt est&te.

"Conceivably any effect" is very broad, and Becor court limited its effect by
adding a restriction that the effect must be imraegisuch that the possibility of an
indemnity action against the estate that would nieetie brought in a separate
action, with no automatic liability, was insufficie'*® The Supreme Court said in
Celotexthat eight circuits had adopted tRacortest with little variation, while two
circuits seemed to have adopted a slightly diffetest'* In fact, some circuits do
not impose a requirement that the impact of thigdiion on the estate be
automatict** and some focus on the extent of the financialcetfé The Supreme
Court did not rule on the nuances of the test dgmisdiction, but did agree that it
"cannot be limitless'®?

In its holding, however, th€elotexCourt found "related to" jurisdiction for a
bankruptcy court to rule on a creditor's entitlem®nexecution on a bond that did
"not directly involve Celotex, except to satisfyetudgment against it secured by
the bond" because that action would prompt thetigsréo seek to lift the stay to
reach collateral the debtor had posted with thedlw@ncompany, which in turn
would adversely affect the debtor's ability to fotate a feasible plali? This was
hardly a direct and immediate impact, since it woentail a lift stay proceeding
that had not been filed and the drafting of a plan.

The Court stated irCelotexthat the jurisdiction of bankruptcy courts may
extend more broadly in chapter 11 reorganizatissesdhan in liquidations under

18 1d. at 308 n.6 (emphasis in original) (quoting PacoHiggins, 743 F.2d 984, 994 (3d Cir. 1984)
(em{Phasis in original)).

119 See Pacqr743 F.2d at 995 (enumerating limitations to brdehkruptcy jurisdiction). The Third
Circuit was not as strict in a later case wher@uind "related to" jurisdiction for the bankruptcgurt to
determine rights between a purchaser of propeoiy fthe debtor and a taxing authority creditor yedisr
the closing of the sal&ee In reMarcus Hook Dev. Park, Inc., 943 F.2d 261, 264—65GB. 1991) (arguing
if it is a "related to" proceeding, bankruptcy dohas jurisdiction).

120 Celotex Corp.514 U.S. at 308 n.6 (agreeing wRtacor court's analysis of jurisdiction concerning
bankruptcy proceedings).

121 geelindsey v. O'Brienlf re Dow Corning Corp.), 86 F.3d. 482, 491-93 (1996)kasizing lack of
requirement for automatic liability); Parrett v.iBaOne, N.A. [n re Nat'l Century Fin. Enters., Inc.), 323 F.
Supp. 2d 861, 869 (S.D. Ohio 2004) (followihgre Dow Corning Corpmethod for finding "related to"
jurisdiction); see alsdn re G.S.F. Corp., 938 F.2d 1467, 1475 (1st Cir. 199The justification for the
injunction here is not effect on the debtor (althiothe presence of such an effect certainly sthemgt the
case for the injunction), but protection of a fedgudgment.").

122 5ee, e.g.Home Ins. Co. v. Cooper & Cooper, Ltd., 889 F.26,7449 (7th Cir. 1989) (maintaining
overlap between bankruptcy proceedings and othsputés are insufficient when resolution affects
bankrupt's estate of allocation of assets to aesjit

123 Celotex Corp.514 U.S. at 308 (confirmingacor court's jurisdictional test).

1245ee idat 309-10 (establishing "related to" jurisdictfon bankruptcy proceeding at issue).
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chapter 7 of the Bankruptcy Cotfé.It cited as examples a Supreme Court case
upholding bankruptcy court jurisdiction to enjoinreditors in a railroad
reorganization from selling collateral that waslikto prevent formulation of a yet-
undrafted plart?® a circuit court case finding jurisdiction to emjaireditor lawsuits
against a debtor's guarantors that might affedam'p’ and creditor actions against
a debtor's insurerd’

In its Celotexopinion, the Court agreed with the Third Circuédtmonition in
Pacor that the bankruptcy court's "related to" jurisidiotis not "limitless.** The
Pacor court said in that reference that "there is auttay, and eventually
constitutional, limitation to the power of a bangey court.** The constitutional
limitation may now be evaluated as a matter of leayi jurisdiction to bankruptcy
in remjurisdiction, recognized in thi€atz case. The "conceivably any effect” test
of PacorandCelotexis one way of meeting that ancillary jurisdictistandard, and
there is also a "factually interdependent” stand&d ancillary jurisdiction
generally*** Ancillary jurisdiction cases, especially in reasiship and bankruptcy
cases, may provide practitioners and courts widtguent to determine the extent
of bankruptcy jurisdiction.

V. THE ANCILLARY JURISDICTION EXCEPTION TOSOVEREIGNIMMUNITY

The broad historical scope of ancillaryitorem bankruptcy jurisdiction bears
on the scope of the exception to sovereign immuagablished inKatz The
Eleventh Amendment was written using subject mattesdiction terminology; it
limits "[tlhe Judicial power of the United Staté$**The Supreme Court cited to
that language iseminole Tribe

125 5ee idat 310 (asserting broader bankruptcy jurisdictinder chapter 11 reorganization situations than
under chapter 7 cases).

126 seeCont] Ill. Nat'l Bank & Trust Co. v. Chicago, Rod&land & Pac. Ry. Co., 294 U.S. 648, 676
(1935) (recognizing bankruptcy court's power taigssjunctions).

127 Am. Hardwoods, Inc. v. Deutsche Credit Cotp. ¢ Am. Hardwoods, Inc.), 885 F.2d 621, 623-24
(9th Cir. 1989) (adopting Third Circuit's expansiefinition of "related to" jurisdiction to includawsuits
that "could conceivably" affect reorganization gan

128 MacArthur Co. v. Johns-Manville Cordn(re Johns-Manville Corp.), 837 F.2d 89, 93 (2d Cicert.
denied 488 U.S. 868 (1988) (noting section 105(a) of IBaptcy Code "has been construed liberally to
enjoin suits that might impede the reorganizatiomcpss"); Oberg v. Aetna Casualty & Surety Go.ré
A.H. Robins Co., Inc.), 828 F.2d 1023, 1024-26 @th 1987) (upholding stay on third-party suit aese
of possible ramifications on debtor's reorganizgtio

129 Celotex Corp.514 U.S. at 308 (citinBacor, 743 F.2d at 994).

¥0pacor, 743 F.2d at 994.

¥ okkonen v. Guardian Life Ins. Co. of Amer., 511SU.375, 379-80 (1994) (noting ancillary
jurisdiction has been asserted so "factually irgpeshdent" claims can be settled in one case).

132 y.s.ConsT. amend. XI. The choice of words may have simplgrba response to the language in
Chisholm v. Georgia2 U.S. 419 (1793), which was decided based orstitotional language granting
subject matter jurisdiction, and it may have beernattempt to ensure applicability of the amendntent
pending cases, or to ensure that States couldndeterwhen they could be sueBeeCaleb Nelson,
Sovereign Immunity as a Doctrine of Personal Jucisoh, 115 HARV. L. REv. 1559, 1603-07 (2002)
(discussing possible reasons Congress chose wastilBigventh Amendment).
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The Eleventh Amendment restricts the judicial poweder Article
Il, and Article | cannot be used to circumvent tt@nstitutional
limitations placed upon federal jurisdictiof.

The Supreme Court expressly declined to decide henet'Eleventh
Amendment immunity is a matter of subject-mattetispliction” in the Schact
case™** The Court recognized in that case, however, traekistence of a claim to
which an Eleventh Amendment bar may be asserted doe destroy a federal
court's jurisdiction over the lawsdit The State can waive the defense and, if not
raised by the State, it can be ignored by the caurlike diversity jurisdiction
which the court must address on its oWhDetermining whether an Eleventh
Amendment waiver has occurred has been the subjeaimerous decisions, and
prompted Justice Kennedy to declare the jurisdietiobar of the Eleventh
Amendment to be a "hybrid® He wrote:

In certain respects, the immunity bears substasiiailarity to
personal jurisdiction requirements, since it can vi@ved and
courts need not raise the issu@ spontePermitting the immunity
to be raised at any stage of the proceedings, mtrast, is more
consistent with regarding the Eleventh Amendment disnit on
federal courts' subject matter jurisdictigh.

Just as Eleventh Amendment sovereign immunity ithybrid" of subject
matter and personal jurisdiction, bankruptéy rem ancillary jurisdiction
highlighted by theKatz case is also a hybrid, as discussed in this Pagédre
Supreme Court may have limited the breadth of ditmtion against States,
however, in that th&atz case analyzed the understanding of the frameitheof
Constitution as well as the concept of ancillamsisiction toin rem proceedings.
Several times, the Court used limiting languageescribing the States' surrender
of immunity with respect to bankruptcy in the plafrthe Convention:

[R]atification of the Bankruptcy Clause does représa surrender
by the States of their sovereign immunity dertain federal
proceedings>®

133 Seminole Tribe of Fla. v. Florida, 517 U.S. 4472 (1996).

%4 \is. Dep't of Corr. v. Schact, 524 U.S. 381, 39998).

1% Schact 524 U.S. at 389 ("The Eleventh Amendment, howedees not automatically destroy original
jurisdiction. Rather, the Eleventh Amendment grdhésState a legal power to assert a sovereign itynu
defense should it choose to do so.").

1% d. (citing to earlier Supreme Court cases declasame principles).

3714, at 394.

13814, (internal citations omitted).

1% Katz, 126 S. Ct. at 1000 n.9 (emphasis added).
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The Framers would have understood that laws 'onstiigect of
Bankruptcies' included laws providing, @ertain limitedrespects,
for more than simple adjudications of rights in tag*°

[T]lhe power to enact bankruptcy legislation was erstbod to
carry with it the power to subordinate state soigery, albeit
within a limited spheré*

The Court analyzed the historical record, and datezd that the particular type
of ancillary proceeding at issue Katz was within the understanding of the people
crafting and ratifying the Constitution when theytleorized Congress to establish
"uniform Laws on the subject of Bankruptcies throogt the United States*
Thus, it is possible to argue that one must evalwdtether other types of actions
were also within the Founding Fathers' understandithe nature and scope of
bankruptcy proceedings, and must look to histor@atlence of the type cited by
the Court inKatz This is consistent with the historical approachurisdiction
reflected in other recent Supreme Court ca$es.

However, the reasoning of théatz opinion shows that approach may be too
superficial. The Court did not simply interpretetiBankruptcy Clause of the
Constitution and Eleventh Amendment in light of thistorical understanding of
States' rights. Th&atz opinion noted States' concerns about being heludito
pay debts* Indeed, the dissent quoted from fFederalistpapers and showed that
"[tlo the Framers, it was a particularly grave offe to a State's sovereignty to be
hauled into court by a private citizen and foraedniake payments on debt§>

Instead of using such historical concerns to litmi meaning of the Bankruptcy
Clause, the&atz opinion used history to show that the Framershef@onstitution
were aware of the issues and intentionally confebr®ad authority to enact "Laws
on the subject of Bankruptcies" that could bindt&tH® It explained that this
power could be exercised by Congress to treat Stata special manner, or to treat

14014, at 1000 (emphasis added).

1114, at 1004 (emphasis added).

14214, at 1000—02 (quoting U.EONST. art. |, §8, cl. 4)

135ee, e.gMarshall, 126 S. Ct. at 1745-46 (discussing extent of pieobaception to federal bankruptcy
jurisdiction). Marshall affirmed the analysis idnkenbradt v. Richard$See504 U.S. 689, 695-706 (1992)
(explaining source and expanse of "domestic ralati@xception to federal diversity jurisdictiof; Alden
v. Maine, 527 U.S. 706, 759 (1999) (noting Framdr€anstitution did not intend to allow individuais
bring suit against states in state court withoatiess consent).

144 Katz, 126 S. Ct. at 1004 (indicating Framers' intenttondraft Bankruptcy Clause was to "give
Congress the power to redress the rampant injustmating from States' refusal to respect one reertst
discharge orders").

151d. at 1010 (citing TiE FEDERALISTNO. 81 (Alexander Hamilton)).

148 1d. at 1004 (citing Blatchford v. Native Vill. of Neak, 501 U.S. 775, 779 (1991) (internal quotations
omitted)).
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them like other creditors; the Constitution did imapose restriction¥’” Referring
to the Bankruptcy Act of 1800, the Court said:

That Congress felt the need to carve out an exaeftr States'
preferences undermines any suggestion that it wesating against
a background presumption of state sovereign immurid
bankruptcy laws?®

The point, said the Court, was that Congress wapowmred to make
determinations about the extent of bankruptcy cpovier over States:

The relevant question is not whether Congress [asogfated
States" immunity in proceedings to recover prefeaeriransfers.
The question, rather, is whether Congress' detattinimthat States
should be amenable to such proceedings is withstiope of its
power to enact "Laws on the subject of Bankruptti&s

The Supreme Court cautioned that "[w]e do not nteasuggest that every law
labeled a 'bankruptcy' law could, consistent wite Bankruptcy Clause, properly
impinge upon state sovereign immunity®The Court may have intended to imply
that sovereign immunity was abrogated to a smaltéverse of proceedings than
those within the scope of bankruptcy jurisdictiper se Analogizing historical
examples cited by the Court KKatz to modern-day equivalents, however, it is
evident that bankruptcy proceedings determiningtsi@f States are extensive.

For exampleKatz cited habeas corpuproceedings directing States to release
debtors from state prisons as an illustration efekercise of jurisdiction ancillary
to in rem bankruptcy jurisdictiof® The current Bankruptcy Code expressly does
not stay criminal actions against debtors, or gateeedings to suspend or restrict
debtors' licenses to move in vehicles or operai HusinesseS? But a bankruptcy
statute could provide otherwise under the reasomngatz and older Supreme

“71d. at 1005.

“81d. at 1003 n.12.

149Katz 126 S. Ct. at 1005 (internal citations omitted).

%014, at 1005 n.15.

311d. at 100405 (recognizing Sixth Congress' authtidmaof federal courts to release debtors fromestat

prisons).
182 11 U.S.C. § 362(b)(1) (2006) ("The filing of a itieh . . . does not operate as a stay . . . of the
commencement or continuation of a criminal actianpooceeding against the debtor . . . i); §

362(b)(2)(D) ("The filing of a petition . . . do@®t operate as a stay . . . of the withholdingpsasion, or
restriction of a driver's license, a professiomabocupational license, or a recreational licensgler State
law . . . .");see3 COLLIER ON BANKRUPTCY { 362.05, at 362—47, 52 (Alan Resnick, et al.,eddth ed. rev.
2006) (identifying bankruptcy concern not to prasshelter from criminal penalties and providing reiew
of addition of section 362(b)(2)(D) in 2005ee generallraig Peyton Gaumeg€urbing an Expropriation
of Power: The Argument Against Allowing Bankrug@ourts to Enjoin State Criminal Proceedind$AmM.
BANKR. INST. J. 2, at 12 (Mar. 1997) (analyzing contradiction betwdsankruptcy courts' enjoining of
criminal proceedings and text of section 362(b)(1))
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Court cases, and federal bankruptcy couremancillary jurisdiction over a debtor
apparently would encompass adversary proceedingsjton government officials

from exercising such power to terminate a debtugists. The Bankruptcy Code
does stay numerous other types of actions Statestat@, such as seizing tax
refunds or impressing liens on estate propertatisfy debts.

Katz noted that historically, bankruptcy courts hadhauty "to imprison
recalcitrant third parties in possession of thatest assets" and to "pursue &gal
method of recovering [the debtor's] property ."!>* The Katz opinion recognized
that the bankruptcy court has power under the ntuBankruptcy Code to recover
property under section 550 and mandate turnovassdts to marshal the entirety of
a debtor's estafgé? By inference as well as by statute, the bankruptourt
accordingly has jurisdiction over adversary protegslto seize assets in which the
estate allegedly has an interest, pursue avoidacibens of all kinds, and simply
liquidate assets including causes of actiétatz repeatedly referenced bankruptcy
courts' ancillary power "to issue compulsory ordersacilitate administration and
distribution of the bankruptcyes"'*>® That would logically include authority to
determine an estate's tax liability, contract agsion rights, claim allowance and
status, rights and claims with respect to use aiel af estate property, and similar
matters:>®

Congress may have determined that States shouldenobliged to participate
in some bankruptcy proceedings without their condsmwever. Section 106(a) of
the Bankruptcy Code lists numerous Code proviswimsre Congress specified that
"sovereign immunity is abrogated as to a governalamit.">’ The list does not
include section 541, which defines "property of gstate" and encompasses causes
of action the debtor can pursue under state lawe [Egislative history of that
provision indicates the omission was intention&lThis arguably shows that
Congress chose to exercise the optitatz described to determine that States
should not be subject to forced litigation in sucases unless the debtor is
exercising setoff rights or the State has filed@pof claim!*® On the other hand,
the Court explained iKatz that the relevant abrogation was effected in thea pf
the Convention, not section 106 of the Bankruptcpd€® The express

138 Katz 126 S. Ct. at 1000 (emphasis in original).

1% 1d.; seell U.S.C. §§ 550, 541, 542 (2006) (discussing prgmé estate, turnover of property to estate,
and liability of transferee of avoided transfer).

%5Katz 126 S. Ct. at 996 (recognizing bankruptcy copdiwer to distributees).

1%6 11 U.S.C. §§ 363, 364, 365, 502, 505, 506, 51@GRQdiscussing use, sale, or lease of property,
obtaining credit, executory contracts and unexpleages, allowance of claims or interests, detetitin of
tax liability, determination of secured status, andordination).

57|d. § 106(a) (2006).

156140 @NG. REC. H10752-01 (daily ed. Oct. 4, 1994) ("This allows #ssertion of bankruptcy causes of
action, but specifically excludes causes of achietonging to the debtor that become property ofetstate
under § 541.").

1%95ee11 U.S.C. § 106 (b) & (c) (2008).

10 Katz, 126 S. Ct. at 1005 (stating relevant abrogatotitie one effected in the plan of the Convention,
not by statute").
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authorization in section 106(b) and (c) to pursmy aause of action "that is
property of the estate" without a sovereign immudifense in a setoff context or
upon the filing of a State proof of claim, and thek of special treatment for States
in the substantive provisions of the Code relevamtthis issue, evidence
Congressional authorization for debtors to exercgeeh in rem ancillary
jurisdiction over States. Further, section 106{&¥s turnover actions among the
substantive proceedings where States cannot ass@mteign immunity, and section
542(b) requires that any entity, with no excepfiona State, "that owes a debt that
is property of the estate and that is matured, l[gayan demand, or payable on
order, shall pay such debt" to the estate excefpigt@xtent of any offset’

Katz upheld bankruptcy court jurisdiction to recoverlyments preferentially
made to State entitié& The Court's reasoning appears broad enough targrass
all or virtually all proceedings that might be bgbd under the bankruptcy court's
"arising under, arising in and related to" jurisitin.®®* The scope of such
proceedings themselves, when evaluated by a téstrefmancillary jurisdiction, is
far-reaching, even if section 106(a) is construed aalimited recognition of
sovereign immunity in bankruptcy.

VI. KATZAND TRIBAL SOVEREIGNTY

States are not the only governmental entities dsaért sovereign immunity in
bankruptcy court proceedings. Native Americanesilbaise such defenses too, and
the Katz opinion has implications for this litigation. Qwtsilook to State sovereign
immunity precedents to analyze abrogation with eespto tribal sovereign
immunity; but the doctrines are different in fundantal ways. Indian "tribes were
not at the Constitutional Convention,” and not igartto the concessions on
sovereignty in the Constitutidfi*

As separate sovereigns pre-existing the Constitutiobes have
historically been regarded as unconstrained byetlvosistitutional
provisions framed specifically as limitations orddeal or state
authority’®

Indian sovereign immunity is a doctrine of fedecammon law*®® It can be
abrogated or restricted by Congré¥sAny waiver of Indian sovereign immunity

16111 U.S.C. § 542(b) (2006). Two-step litigatiorrézover against a State may be used in some aases t
frame a cause of action as a turnover cldsme,e.g, Katchen v. Landy, 382 U.S. 323, 333-34 (1966)
(reasoning bankruptcy court has summary jurisdictimorder return of preference if issue of prefeeewas
summarily adjudicated).

182 atz, 126 S. Ct. at 994 (recovering preferential trarssfo each of petitioners).

18314, at 995-96 (failing to implicate state sovereigtatghe "same degree as other kinds of jurisdit}ion

164 Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U&1, 756 (1998).

185 santa Clara Pueblo v. Martinez, 436 U.S. 49, 58419

166 seeKiowa Tribe 523 U.S. at 756-58 (explaining "tribal immunity @ matter of federal law" and
emphasizing "[t]he doctrine of tribal immunity istded law").
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must be unequivocal, however; it cannot be simpiglied'®® That is the same test
for a waiver of State sovereign immunity, withotietoverlay of the Eleventh
Amendment®® In a bankruptcy context, the question is whetleetisn 106 of the
Bankruptcy Code meets this test. It provides fmogation of sovereign immunity
with respect to numerous sections of the Bankrugfoge for "governmental
units.® A "governmental unit" is defined as "United StateState;
Commonwealth; District; Territory; municipality; feign state; . . . or other foreign
or domestic government$’* The term "Indian tribe" is not used.

The Supreme Court has characterized Indian triltseSdamestic dependent
nations.*”? Applying that precedent, and statutory interpietafprinciples, some
courts have concluded that Congress abrogated ninslivereign immunity in
section 106:

Indian tribes are certainly governments, whethesmtered foreign
or domestic (and, logically, there is no other foofngovernment
outside the foreign/domestic dichotomy, unless entertains the
possibility of extra-terrestrial stateky.

Because in § 101(27) all other forms of domesticegoment prior
to the semicolon are enumerated, if the phraseovimllg the
semicolon is not read as referring to Indian trikexd other
indigenous peoples, the phrase becomes meaninglesse are no
other forms of domestic government that have nodadly been
specified'™

Sovereign immunity is abrogated as to all domegticernments.
Indian tribes are domestic governments. Hence say@eimmunity
is abrogated as to Indian tribes . . . [Compardbdpvereign

187 Seeid. at 759 (recognizing Congress' power and capdsitpject to constitutional limitations . . . to
weigh and accommodate the competing policy conterns

168 SeeSanta Clara 436 U.S. at 58 (reinforcing "a waiver of sovereijmunity ‘cannot be implied but
must be unequivocally expressed™ (quoting UnitedeS v. Testan, 424 U.S. 392, 399 (1976))).

189 SeeSeminole Tribe517 U.S. at 55 (1996) (establishing abrogationstate's immunity must be
apparent in intention of Congress).

105eell U.S.C. § 106(a)(2) (2006) ("The court may headt determine any issue arising with respect to
the application of such sections to governmentasLin

111 U.S.C. § 101(27) (2006).

12 Okla. Tax Comm'n v. Citizen Band Potawatomi IndiBiibe, 498 U.S. 505, 509 (1991) (quoting
Cherokee Nation v. Georgia, 30 U.S. 1 (1831)).

173 Krystal Energy Co. v. Navajo Nation, 357 F.3d 106857-58 (9th Cir. 2004§ert. denied543 U.S.
871 (2004).

"4 Mayes v. Cherokee Nation(re Mayes), 294 B.R. 145, 159 (B.A.P. 10th Cir. 2003) Rdeley, J.,
dissenting) (applying strict semantic interpretatio 11 U.S.C. 8 101(27) as well as relying on gigal of
contract interpretatioaxpressio unius est exclusio altejius
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immunity is abrogated as to States, Arizona isadesttherefore
sovereign immunity is abrogated as to Arizdfa.

Finally, it seems ludicrous that Congress wouldoghte virtually
every potential claimant to sovereign immunity amat include
Indian tribes, when bankruptcy law sets out notydol regulate
bankruptcy but to make it unifori®

As the court explained irRussell the method of reasoning to reach the
conclusion that sovereign immunity was abrogatedridian tribes in section 106
is not the prohibited "implication" or "inferencehut rather reasoning by deduction
and inductiont”” The Supreme Court has held such reasoning resustsfficient
clarity of intent to abrogate State sovereign imityurin a non-bankruptcy
context'’® However, at least one appellate court, the Teritbu Bankruptcy
Appellate Panel, nonetheless concluded that thguksge of section 106 does not
express Congress' unequivocal intent to limit tribemunity.*”® The Mayesopinion
also discussed an remanalysis, and held it inapplicable to proceedinscting
only a specific creditor, which it found "much makin to the exercise of personal
jurisdiction over the creditor . . .** Mayessuggested a conclusion many would
draw as a consequencekHtz

[1]f a bankruptcy court'én remjurisdiction over a debtor's property
always prevailed over sovereign immunity, Appelksb-calledn
rem exception would swallow the rule. There would he

bankruptcy case or proceeding where sovereign intynuvould
181

apply:

175 SeeRussell v. Fort McDowell Yavapai Natioin(re Russell), 293 B.R. 34, 40-41 (Bankr. D. Ariz.
2003) (deducing abrogation of Indian sovereign imityusyllogistically when not specifically addredsia
legislation);see alsKrystal Energy 357 F.3d at 1058 ("So the category ‘'Indian ttilesimply a specific
member of the group of domestic governments, theunity of which Congress intended to abrogate.").

761 re Mayes 294 B.R. at 160 (McFeeley, J., dissenting).

n re Russe]l293 B.R. at 38—41 (recognizing power and praliticaf implication and inference while
finding that "even if 'implied' were meant to meaferred,” a further analysis shows that the psecef
determining whether tribes are included within $'$Gabrogation is not by inference, but by an aitogr
different process, deduction").

178 SeeKimel v. Fla. Bd. of Regents, 528 U.S. 62, 73-780@ (interpreting syllogistically various
sections of the Age Discrimination in EmploymenttAc deduce Congress intended to abrogate state's
sovereign immunity from suit, and to find it incorptes remedial and procedural powers of Fair Labor
Standard Act which further supports its conclusiarifed with approval inKrystal Energy 357 F.3d at
1058.

1 See In re Maye®294 B.R. at 148 n.10 (noting even if appellant raisled section 106 argument, Panel
majority would have held that language used doésimequivocally abrogate tribal sovereign immunity)

%91 re Mayes 294 B.R. at 155.

1811d. at 156 (emphasis added).
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The Katz holding that Congress has broad authority to ebankruptcy laws
overriding sovereign immunity, founded on the bremwpe ofin rem ancillary
jurisdiction in bankruptcy cases, will likely resuh future opinions contrary to
Mayes Katz also bears on the analysis of a circuit opinioat ttelied on the
Supreme Court'sloffmanandNordic Village opinions to find that section 106 did
not waive sovereign immunity as to a suit for a moijudgment® The Katz
opinion effectively overruledHoffmanand Nordic Village as pointed out by the
Katz dissent:®®

In sum, the Supreme Court's reasoning and its geimis in Katz have
significantly extended it remanalysis inHood Many types of proceedings can
be deemed ancillary to a bankruptcy case, espg@aliankruptcy reorganization.
Opinions finding jurisdiction ancillary tm remjurisdiction in Bankruptcy Act and
receivership cases support an expansive constnuofi@ankruptcy Code "related
to" jurisdiction in bankruptcy courts, despite thairticle | status. States cannot
rely on a sovereign immunity defense in any sudt@edings, although they might
argue that Congress agreed to recognize their @igveimmunity in adversary
proceedings brought purely as a matter of suchesaofaction being property of a
bankruptcy estate, given the exclusion of Bankmuode section 541 in section
106. The same conclusion is likely to be drawrhwiispect to sovereign immunity
of Indian tribes in bankruptcy cases.

182 geeRichardson v. Mt. Adams Furniturtn(re Greene), 980 F.2d 590, 597-98 (9th Cir. 1992)wuf
assume, without deciding, that Indian tribes aowégnmental units' for the purposes of [sectiorfy,iBen
the waiver of sovereign immunity accomplished b§( does not extend to actions for money damages
against Indian tribes." (citing Hoffman v. Conn.dDeof Income Maint., 492 U.S. 96 (1989) and United
States v. Nordic Vill., Inc., 503 U.S. 30 (1992)3reenehas been distinguished and implicitly overruled by
Krystal Energy 357 F.3d at 1057-58 n.3 ("As the courtlinre Greenewas not applying the present
language of § 106 . . In re Greeneloes not aid us in deciding the issue before uasyttyl

¥ Katz, 126 S. Ct. at 1008, 1013 (Thomas, J., dissenting)



