FEDERALISM PRINCIPLESIN BANKRUPTCY AFTER KATZ
RANDOLPH J.HAINES'

The Supreme Court's decision KatZ could be narrowly read to do nothing
more than making the affirmative defense of soggremmunity unavailable to
government defendants when the suit arises undekrigatcy law or in a
bankruptcy case. After all, the Supreme Court'tiop merely affirmed the
bankruptcy court's denial of Virginia's motion tésmiss? Since the opinion's
analysis had mostly to do with sovereign immuniitys difficult to see how it could
have any effect on bankruptcy cases or issues dif@r sovereign immunity.
However, because the vast majority of bankruptcgesa and even adversary
proceedings, do not involve attempts to recover eyofntom StatesKatz might
have little broader significance for bankruptcy laenerally than didOwen?®
Farrey,' Begief or Kelly.

The rationale oKatz actually may have far broader effects that charayees
very fundamental premises of bankruptcy law ancctare, particularly on the
scope oButner or perhaps evellarathon® Katz could have a profound impact on
the extent of bankruptcy jurisdiction, the choiddaav to be applied, the equitable
powers of bankruptcy courts, and whether there arg federalism limits on
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! Cent. Va. Cmty. College v. Katz, 126 S. Ct. 9900@).

2 See id.at 994-95, 1005 (affirming judgment of Sixth Citc@ourt of Appeals, which affirmed
bankruptcy court's denial of petitioners' motiomslismiss proceedings on basis of sovereign immunit

% Owen v. Owen, 500 U.S 305, 313-14 n.6 (1991) (hglfudicial liens avoided before property acquired
its exempt status in bankruptcy).

4 Farrey v. Sanderfoot, 500 U.S 291, 292 (1991) \ftenavoidance of judicial lien awarded to former
spouse in divorce decree).

® Begier v. I.R.S., 496 U.S 53, 56 (1990) (holding/mant of withholding taxes are not transfers of
property of debtor).

® Kelly v. Robinson, 479 U.S. 36, 53 (1986) (holdiogminal restitution award not dischargeable in
chapter 7 case).

" Butner v. United States, 440 U.S. 48, 56 (1979nfioming state law defines property rights for
bankruptcy purposes).

8 N. Pipeline Constr. Co. v. Marathon Pipeline Co.8 45S. 50, 87 (1982) (holding Bankruptcy Code
unconstitutional in vesting judicial power of UrdtStates in limited-term judges).
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application of bankruptcy law. These effects colddfelt in almost any kind of
bankruptcy case or adversary proceeding, even thaselo not involve a State or
an assertion of sovereign immunity.

|. THE BROADERHOLDINGS OFKATZ

The rationale ofKatz, as distinguished from its narrow result, doesrs¢e
establish four principles, each of which has imgdiens beyond the context of
sovereign immunity or even adversaries againseStat

A. Uniformity Is a Power

First, Katz established for the first time that the uniformpovision in Article
|, section 8 of the Constitutidris a grant of a power, instead of a limitation on
Congress' powerS.This alone changes over a century of bankruptdggrudence,
and has implications far beyond the context ofssagainst States.

Apparently the first time the Court ever constiifethe significance of the
uniformity provision in the Constitution was shgrthfter the enactment of the
Bankruptcy Act. Moyse$® was a direct attack on the historic compromisst fir
made in 186% that allowed states to define property that ismexefor federal

® U.S.CoNnsT. art. I, § 8, cl. 4 (“[Congress shall have the Bdwjtjo establish an uniform Rule of
Naturalization, and uniform Law on the subject ahRBruptcies throughout the United States.").

1 5ee Katz126 S. Ct. at 1003 ("[T]he Bankruptcy Clause aifidle |, the source of Congress' authority to
effect the intrusion upon state sovereign immunsiypply did not contravene the norms this Court has
understood the Eleventh Amendment to exemplify.").

1 seeKids World of Am., Inc. v. Georgidr{ re Kids World of Am., Inc.), 349 B.R. 152, 165-66 (ia.
W.D. Ky. 2006) ("[Georgia's sovereign immunity cdiwould ignore the Congressional intent to subject
the states to uniform 'laws on the subject of Baptaies." (quotingkatz, 126 S. Ct. at 1004-05)h re
Tubular Techs., LLC, 348 B.R. 699, 713 (Bankr. £.82006) ("Bankruptcy Clause and Supremacy Clause
pre-empt this area of state law [i.e., propertydebtors] regarding landlord-tenant relations.")jaBr
Herman & Penny DearborBupreme Court 2006: The Suprerfapand Bankruptcy Court JurisdictipB5
AM. BANKR. INST. J. 48, 49 (2006) ("The Bankruptcy Clause . . diafted more broadly to achieve
uniformity not just as to dischargeability issulest also as to the entire 'subject of Bankrupttjes.

2 The Supreme Court noted, but did not really comstr'the peculiar terms of the grant” of the
bankruptcy power irturges SeeSturges v. Crowninshield, 17 U.S. (4 Wheat.) 1233-94 (1819) ("[The
Bankruptcy Clause permits] Congress . . . [to]l&h uniform laws on the subject throughout thatébh
States."). Another early case apparently assumatttie uniformity provision was a requirement or a
limitation, rather than a grant of a power, but iEnly did not explicate the basis of that unstated
assumption See Stellwagen v. Clum, 245 U.S. 605, 614 (1918) (ipooation of state fraudulent
conveyance law does not render Bankruptcy Act noferm).

3 Hanover Nat'l Bank v. Moyses, 186 U.S. 181 (1902).

14 The Bankruptcy Act of 1867 was vigorously debatedCongress for five years, and one of the
compromises necessary to obtain sufficient southtie support for its passage was to allow states
define exempt propertyseeRandolph J. Haine$etting to Abrogation75 AM. BANKR. L.J. 447, 462-63
(2001) ("[S]outhern and western states insisted ahg bankruptcy legislation must recognize ancemes
the exemptions they had adoptedsge alsoLasich v. Estate of A.N. Wickstronin(re Wickstrom), 113
B.R. 339, 350 (Bankr. W.D. Mich. 1990) ("Under the. .prior Bankruptcy Act of 1867, property gengral
exempted by state law from the claims of crediformed no part of the assets in bankruptcy . (qubting
Lockwood v. Exch. Bank, 190 U.S. 294, 298-99 (1903)iberty State Bank & Trust v. Grosslighh(re
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bankruptcy purposes. The argument was that sudhcla of uniformity in
bankruptcy law violated Article |, section 8, whi@rguablylimited Congress'
powers to the enactment of bankruptcy laws thatumiéorm® While the Court
ultimately concluded that variation in exemptiomvéaamong the states does not
result in an unconstitutional lack of uniformitys ianalysis unfortunately accepted
the unstated premise of the argument, that theotmify reference in Article I,
section 8 imposes a limitation on Congress, rathan conferring a powéf.
Although the implicit adoption of that premise Moysesmight be regarded as
dictum, since the ultimate holding was that it waé violated, a subsequent case
confirmed it as a holding by striking down a lawathwas not constitutionally
uniform’ In the century sinckloyseswas decided, no case has ever challenged the
implicit premise that "uniform” in the Constitutiomposes a limitation rather than
a grant of powet®

Katzindisputably changed that century-long understapdirthe Constitutional
foundation of all bankruptcy law. The opinion replly references the
Constitutional provision as granting a power, rathen as imposing a limitation.

In footnote thirteen, the Court specifically notbdt even if the clause does impose
some limitation, this is not inconsistent with thenclusion that it also grants
Congress a more "robust" power.

This holding alone changes the understanding ofgéms’ bankruptcy power
from a power that is more limited than its othetiée | powers to a power that is at
least equal to the other Article | powers and besadan some aspects of the taxing
powers, whichare limited by a uniformity requirement.

B. The Bankruptcy Power Is More Robust than Othécla | Powers
SecondKatzandSeminole Trib& together establish that the bankruptcy power

is broaderthan any other power conferred on Congress byclerti at least with
respect to the retained sovereignty of the States.

Grosslight), 757 F.2d 773, 775 (1985) ("[Under Bamitcy Act of 1867] only a state court would have
jurisdiction over claims against exempt assetstihcLockwood 190 U.S. at 298-99)).

> Moyses 186 U.S. at 190 (declining argument that enformenof state exemption laws was a violation
of "the constitutional requirement of uniformity").

6 Moyses 186 U.S. at 191 ("The general operation of theikuniform although it may result in certain
particulars differently in different states.").

7 SeeRailway Labor Executives Ass'n v. Gibbons, 455.U457, 474 (1982) ("[A] bankruptcy law . . .
confined . . . to the affairs of one named debéor lcardly be considered uniform.").

18 See, e.g.Reg'l Rail Reorganization Act Cases, 419 U.S. TBB-59 (1974) (treating uniformity
provision as restriction); Vanston Bondholders &tve Comm. v. Green, 329 U.S. 156, 172 (1946)
(Frankfurter, J., concurring) (describing uniforynds "Constitutional requirement[,]" not power).

9 seeCent. Va. Cmty. College v. Katz, 126 S. Ct. 9904 $2006) (describing Bankruptcy Clause as
Congressional power).

2 See idat 1004 n.13.

% SeeU.S.CoNsT. art. |, § 8, cl. 4. ("[A]ll Duties, Imposts and Hses shall be uniform throughout the
United States.").

22 seminole Tribe of Fla. v. Florida, 517 U.S. 449469
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Seminoleheld, at least in dictum, that Congress had no pawderany clause
of Article | of the Constitution to abrogate Statesovereign or Eleventh
Amendment immunity®> While the holding oSeminolemight have been limited to
the Indian Commerce Clause, subsequent cases upeglly held that Congress
had no such power under the expansive powers gréytéhe Commerce Clause or
the Copyright Claus#'

Yet without reversing the analysis 8&minoleKatz held that the Framers had
abrogated sovereign immunity under the Bankruptew&* This did not directly
contradict the dictum oBeminole because it was not a holding tliadngresshad
the power to abrogate sovereign immunity underBtekruptcy Clause, but rather
that the Framers had already doné®so.

Because Congress can ignore sovereign immunity \eRercising the powers
conferred by the Bankruptcy Clause, Congress' hgm&y power is necessarily
broader than all the other great Article | poweénsgjuding the Commerce Clause
power, the taxing power, the copyright and tradénpawer, or even the Necessary
and Proper Clause powers.

However, this rationale oKatz does not illuminate its full potential scope,
because the power is broader not only with resjgesbvereign immunity, but also
with respect to States' sovereignty more generalliis is better demonstrated by
the Sixth Circuit's analysis irlood?’ which is largely absent from the Supreme
Court opinion, and yet not disavowed eitfferin Federalist paper No. 32,
Alexander Hamilton explained that the Constitusodélegation to Congress of a
power to establish "uniform” laws signaled a conwpléalienation of State
sovereignty.? In Katz, the Supreme Court held that this alienation is@mplete

2)d. at 57.

% See, e.g.Welch v. Tex. Dept. of Highways & Pub. Transp., 483. 468, 478 (1987) (refusing to
accept argument that there is a silent power togste sovereign immunity from the Commerce Clause);
Florida Prepaid Postsecondary Ed. Expense Bd. il. Sav. Bank, 527 U.S. 627, 635 (1999) (holding
Patent Remedy Act abrogating State sovereign imiygainnot be sustained under either the Commerce
Clause or Patent Clause).

% Katz, 126 S. Ct. at 1004 (stating bankruptcy powerddacbower to subordinate state sovereignty).

% See id.at 1005 ("Congress may, at its option, either t@&@ttes in the same way as other creditors
insofar as concerns 'Laws on the subject of Barkies or exempt them from operation of such laligs.
power to do so arises from the Bankruptcy Claussfitthe relevant ‘abrogation' is the one effedtethe
plan of the Convention, not by statute.").

% Hood v. Tenn. Student Assistance Coip. e Hood), 319 F.3d 755 (6th Cir. 2003)ffd on other
grounds 541 U.S. 440 (2004).

% Although the Court stated that its conclusion ‘&lo®t rest on the peculiar text of the Bankruptcy
Clause," as had the Sixth Circuit's analysis, dtrily on that textual analysis to support its desion that
"Congress has the power to enact bankruptcy laevptipose and effect of which are to ensure unifgrm
in treatment of state and private creditok&atz, 126 S. Ct. at 1004 n.13.

% THE FEDERALIST NO. 32,at 169(Alexander Hamilton) (E.H. Scott ed., 1898%e In reHood 319 F.3d
at 759 (The Federalist No. 3Zhows that Congress' power to make uniform lavegired states to
surrender their own power to make such laws and #miimportant degree of their sovereigntys8e also
In re Microage Corp., 288 B.R. 842, 845 (Bankr. D. A2903) (noting Supreme Court regularly employs
FederalistNo. 32 in its effort "[tJo determine the structwgthe original Constitution").
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in the context of "the subject of bankruptcies'ttihdnhcludes even an abrogation of
State sovereign immunity from sdft.

But the complete "alienation of State sovereigniyiplies not only that
sovereign immunity is inapplicable, but also thedidralism principles in general
should have no place in bankruptcy law, excephéoetxtent otherwise indicated by
Congress. Indeed, in the absence of an expregsiiwh of contrary Congressional
intent, courts should assume that Congress intetaledtablish a uniform national
law on the subject of bankruptcy that pays no heleaitsoever to state law.

C. The Reason for Broader Powers Is to Achieveddmity for Creditors' Benefit

The mere fact that the Bankruptcy Clause confdyeoader power would have
limited significance if it were only broader witlegpect to States as adversary
defendants. But the true significance of this desgpower is more evident from
the Framerspurposein conferring this broader power, as elucidatedthsyKatz
opinion. As the history recited in th€atz opinion makes evident, the historical
driving need for this broader power was ultimatelybenefitcreditors generally,
not necessarily to provide greater relief to debtos-a-vis the Statés.

Katz recites the historical problem of how a dischargamf debtor's prison
granted by one state could not be made effectiagamst another statéBut it is
essential to remember that from 10t 18413 the discharge was a creditor's
remedy that was not primarily intended to proviébtdr relief. It was a carrot that
creditors could provide to induce a debtor to coaf@eand turn over all his assets.
That it was not intended as a debtor's remedy [@r@nt from the fact that the
bankruptcy laws that provided this remedy for iismost century and a half were
purely involuntary—only creditors could invoke trenedy?°

% Katz 126 S. Ct. at 1004 ("The ineluctable conclusiten, is that States agreed in the plan of the
Convention not to assert any sovereign immunityedsé they might have had in proceedings brought
pursuant to 'Laws on the subject of Bankruptcies.™

%11d. at 1002 (describing Bankruptcy Act of 1800 as &éljia measure designed to benefit creditors").

32 |d. at 997-1000. The problem also undoubtedly exiatadng the Colonies, but we here reference the
problem among the States because the reported tes€ourt considered were decided after Statee cam
into existence under the Articles of Confederabahprior to the adoption of the Constitution irB87

% The Statute of Anne, adopted in 1705, is the fiisglish bankruptcy act that included a discharge o
debts for bankrupts who fully cooperated with thecgss.ld. at 997 ("Not until 1705 did the English
Parliament extend the discharge (and then onlyréaiers and merchants) to include release of dgbts.

% The American Bankruptcy Act of 1841, ch. 9, 5 S40 (repealed 1843), was the first one to allow a
debtor to file a voluntary case. Prior to that Baenkruptcy Act of 1800, ch. 19, 2 Stat. 19 (repedl803),
"was, like the English law, chiefly a measure desijto benefit creditorsld. at 1002. Although, despite
such design, clever debtors and their lawyers ulid Ways to use it to their own benef@ee generally
BRUCE MANN, REPUBLIC OFDEBTORS BANKRUPTCY IN THE AGE OFAMERICAN INDEPENDENCE(Harvard
University Press 2003) (2002); Charles Jordan Taiie History of the Bankruptcy Laws in the United
States 3 AM. BANKR. INST. L. Rev. 5, 14 (1995) (suggesting debtors could circumvextlusive
involuntary nature of bankruptcy prior to Bankruptact of 1841 by persuading a friendly creditor to
initiate proceeding).

% Tabb,supranote 34, at 8 n.20 (noting voluntary bankruptegtfappeared in Bankruptcy Act of 1841,
indicating that three-and-a-half centuries of Estglbankruptcy law and post-Statute of Anne banksupt
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While the discharge might provide a useful carruder a single sovereign such
as England, it was quickly found to be wanting otloe atom of sovereignty is
split. No rational interstate entrepreneur woultintover all of his assets to
creditors in one state only to be free from prisorthat state alone. He would
instead hold out until either all his creditors egp to the discharge, or the market
turned and his fortunes revived. The answer, plexviby the Framers in the
Constitution, was to permit creditors to petitiorongress to grant debtors'
discharges that would be effective in every state.

As both the historical analysis and the languagd®@Katz opinion make clear,
the purpose of the uniformity clause was to endhed Congress could provide
uniform treatment of creditors: "Congress has tbegr to enact bankruptcy laws
the purpose and effect of which are to ensure umity in treatment of state and
private creditors®

D. The Intended Uniformity Was Uniformity Among 8tates, Not Just Within a
State

Even more significantly, the purpose of this marbust power was to achieve
uniformity amongthe States, rather than within a particular StafEhis is a
significant departure from the century-old underdtag of uniformity derived from
Moyses. The Moyses uniformity was a misnamed and probably mistaken
"geographical uniformity" that merely required bamdcy law to be uniform
within a particular state, but permitting the laawteld different results in different
states’’ The historical analysis iKatz, however, makes clear that the motivation
for the uniformity clause in the Constitution was émpower Congress to make
bankruptcy law uniform from state to stéfe.

The more robust uniformity power thidatz affirmed does not strictly overrule
Moyses becauseMoysesonly dealt with the Constitutional minimum level of
uniformity whereasKatz dealt with Congress' power to do more than what is
minimally required. In that sense the holdingsndé conflict and can continue to
co-exist. ButKatz does overruleMoysesin a more important sense, in théatz,
rather tharMoyses elucidates the Framers' intent in granting thiéoumity power.
Consequently it is the more robust uniformity idiged in Katz rather than the

law were entirely involuntarysee alsaCont'l lll. Nat'l Bank & Trust Co. v. Chicago, R.& P. R. Co., 294
U.S. 648, 670 (1935) ("[T]he act of 1841 took wtien must have been regarded as a radical stepirw
by conferring upon the debtor the right by voluptpetition.").

* Katz, 126 S. Ct. at 1004 n.13.

% SeeRandolph J. Hainedhe Uniformity Power: Why Bankruptcy Is Differefi¥ Av. BANKR. L.J. 129,
163 (2003) ("[Koffler] has also demonstrated thiatysesgot Knowltorls uniformity rule wrong, and that the
Moysesuniformity rule, which permits states to opt ofitaouniform federal scheme, is probably not what
the Framers intended." (citing Judith Schenck KuoffThe Bankruptcy Clause and Exemption Laws: A
Reexamination of the Doctrine of Geographic Unifiyr68 N.Y.U.L. REV. 22, 77-85 (1983))).

% SeeKatz, 126 S. Ct. at 1004 (“[T]he Framers, in adopting Bankruptcy Clause, plainly intended to
give Congress the power to redress the rampanstiogu resulting from States' refusal to respect one
another's discharge orders.").
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cramped and almost meaningless uniformity appiesloyses that should inform
the interpretation of bankruptcy statutes that do expressly state which kind of
uniformity Congress intended.

Together, these four broader implicationsKatz suggest that it may signify a
reversal of the long-standing presumption that bapiicy law should be construed
and applied with the limits of federalism in mineven in the absence of any
express Congressional intent. This changed presmmpould have a profound
impact on the interpretation and application of ksaptcy law far beyond merely
dealing with the affirmative defenses availableState defendants. It could affect
bankruptcy jurisdiction, how bankruptcy law is ingeeted (the federal common law
of bankruptcy), the incorporation of or reliance monuniform state law, and the
federalism limits that might otherwise be constraedimit the plain meaning of
bankruptcy laws.

Il. JURISDICTION

Bankruptcy jurisdiction is federal question juristithn, not only where the
Bankruptcy Code provides the rule of decision, dlab because it is litigation that
affects the rights of a federally-created entitiie testaté? Like all federal
jurisdiction, bankruptcy jurisdiction is limited,nd federalism principles are
certainly at least one of the motivating reasomgHis limitation. But, at minimum,
if sovereignty has been completely "alienated" lwe tfield of bankruptcy as
Hamilton and nowKatz have indicated, then bankruptcy jurisdiction sholokdat
least as broad as any other federal question jatied, and perhaps broader.

The rationale oKatz is not merely something for Congress to consideerw
enacting bankruptcy laws. It is also something tfoe judiciary to consider in
interpreting the laws that have been passed. AghoHamilton's analysis in
FederalistNos. 32 and 81 considered the scopéegislativeauthority to abrogate
sovereign immunity, he also arguedHederalistNo. 82 that the same conclusion—
that the Constitution's vesting of "uniform” powsignals an alienation of State
sovereignty—should also apply to the judiciary: €8k principles may not apply
with the same force to the judiciary as to thedigive power; yet | am inclined to
think that they are in the main just with respecttte former as well as the latté?."
And Katzitself holds that in light of the uniformity claugethe Constitution, it was
not necessary for Congress to expressly abrogatereign immunity in section
106, because that had already been accomplisheah wWiee Constitution was
ratified** Consequently courts are free to interpret Congtass without regard to

% Ralph Brubaker,On the Nature of Federal Bankruptcy Jurisdiction: General Statutory and
Constitutional Theory41l WM. & MARY L. Rev. 743, 813 (2000) ("[F]ederal bankruptcy jurisdictien
constitutional federal question jurisdiction .a bankruptcy estate is a federally created erdtitgh that any
claim to which a bankruptcy estate is a party, evstate-law claim, contains federal law.").

‘0 THE FEDERALISTNO. 82, at 450 (Alexander Hamilton) (E.H. Scott ed 988

1 See Katz]126 S. Ct. at 1005 (discussing Court's holding).
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concerns for State sovereignty unless Congressdteli such an intent in the law
itself.

A. "Related To" Jurisdictionracoror Gibbs?

This suggests that "related to" jurisdiction fomkwuptcy courts should be at
least as broad, if not broader, than the "relatédjurisdiction of other federal
courts, including district courts sitting in divays Congress should be presumed to
have intended bankruptcy jurisdiction to be attessbroad as its power to enact
bankruptcy legislation. As Hamilton said kederalistNo. 80: "If there are such
things as political axioms, the propriety of thdiftial power of a government being
co-extensive with its legislative, may be rankedagthe number??

In other words, the proper test for "related tofigdiction should not be the
effect on the estate, @acor”® postulated* While the estate gives rise to the
existence of federal jurisdiction, just as doesdkistence of a federal question, it is
not a benefit or detriment to the estate that shagtablish the limit of federal
jurisdiction. Instead, the focus should be on lobegely the federal question issues
and the state law issues are related in termswfthey would be litigated,e., do
the state and federal law issues arise from suulckeus of common fact that they
form a single litigation unit, as was held Umited Mine Workers v. GibWs.If
Pacor were the general test for all federal "related jtofsdiction, it would mean
that an ancillary state law cause of action cowdditigated with a federal cause of
action only if the state law had an effect on tbeekal law—the reason that federal
jurisdiction exists, like the federally-created atst in the bankruptcy context—
which is obviously not the rule th@ibbsestablished. Undesibbs most properly
ancillary state law causes of action have no tatiip whatsoever to the federal
cause of action, because what makes federal awdqliesdiction appropriate is the
relationship of the underlying facts, not the rielaship of the laws.

A single litigation unit can easily be found to €x¢ven when there is clearly no
effect on the estate. The most obvious examplehisn a creditor seeks to have a
debt declared nondischargeable and there has bmearthar adjudication of the
existence or the amount of the debt, which is wmdigted. The creditor would
prove both that he had been defrauded, or thenvicfi the debtor's willful and
malicious tort, and also prove the amount of darsamjel hence the debt. If the
creditor prevails as to both the existence of tlebétdand its nondischargeable
character, then the creditor will ask for a judgimen both grounds. A debtor
might respond that bankruptcy jurisdiction is lakio enter judgment for the debt,
because that judgment can have no effect on tlaéeesindeed, the whole purpose

“*2 THE FEDERALISTNO. 80, at 435Alexander HamiltonE.H. Scott ed., 1898).

“3pacor, Inc. v. Higgins, 743 F.2d 984 (1984).

“1d. at 995 (concluding examined action is not relatedbankruptcy since "primary action . . . would
have no effect on the Manville bankruptcy estate").

45 United Mine Workers v. Gibbs, 383 U.S. 715, 7256@)9(ruling "state and federal claims must derive
from a common nucleus of operative fact").
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of the litigation was not the allowance of a clagainst the estate, but rather to
establish what the creditor would collect from tHebtor after the estate is

exhausted. Under theacor test, bankruptcy jurisdiction would be lacking,dan

some courts have so conclud@d.

But it is much more obvious that it makes no sdodéigate only the issue of
whether the creditor was injured by a debtor'sdrau willful and malicious tort,
without also litigating the amount of the debt.cdtrtainly makes no sense, as used
to be the practice prior to about 1970, to litigatdy the issue of dischargeability,
and then send the creditor and debtor to statet ¢ouitigate the amount of the
debt. The amount of the debt and its dischargégabite a single litigation unit, so
that underGibbs federal jurisdiction over the one can extend to dtieer, even
thoughthe ultimate judgment on the state law issue—theumt of the debt—has
no bearing on why federal jurisdiction exists—thestedmination of its
dischargeable character.

The discharge context is by no means unique isintslitaneous involvement of
both bankruptcy and state law issues, some of whiste no effect on the estate.
Suppose a trustee seeks to avoid as a preferecaelaender's late-perfected lien.
The car lender, who took an assignment from théedezontends it was the dealer's
fault, but certainly does not want to have two sefealitigations, one in bankruptcy
court to establish whether the lien was timelydjland another in state court with
the dealer, who will defend that he submitted tlea lin a timely fashion. The
logical solution is for the lender to bring a thpdrty complaint against the dealer.
But what if the dealer argues that bankruptcy licigon is lacking undePacor,
because the lender's complaint against the destehave no possible impact on the
estate? The answer is easy urdidrbs because the state and federal issues form a
logical litigation unit?’

The analysis oKatz may help courts conclude thBacor was simply wrong.
This may come from the new perspective tkatz brings to judicial interpretation
of Congress' purpose and intent in granting barikyujurisdiction. It was not
intended to be limited, at least not any more kaitthan any other federal
jurisdiction. To the contrary, it was intendedot® at least as broad, if not broader,
than other federal jurisdiction. After all, it wastended from the time of the

6 See, e.g.First Omni Bank N.A. v. Thralllf re Thrall), 196 B.R. 959, 963-71 (Bankr. D. Colo. 1996
(finding bankruptcy court lacked jurisdiction totenjudgment on nondischargeable debt)re Barrows,
182 B.R. 640, 653 (Bankr. D.N.H. 1994) (stressingniedies and form of judgment" of non-discharged
debts is not within jurisdiction of bankruptcy cts)rsee alsdJnited States v. Fleet Nat'l Banlk (e Calore
Express Co.), 288 B.R. 167, 169 (D. Mass. 2002) [lgke there is no estate, the only logical conoluss
that there is no bankruptcy jurisdiction.”).

47 SeeCowen v. Kennedylii re Kennedy), 108 F.3d 1015, 1018 (9th Cir. 1997) (Ighg bankruptcy
court jurisdiction over entry of monetary judgmenft non-dischargeable debt); Pierce v. Conseco Fin.
Servicing Corp. Ifi re Lockridge), 303 B.R. 449, 455-56 (Bankr. D. Ar2003) (authorizing bankruptcy
jurisdiction over third party complaint based oatstlaw since it was "so related" to initial conpig
Davis v. C.G. Couringtonirf re Davis), 177 B.R. 907, 912 (B.A.P. 9th Cir. 1995)r(cluding "the federal
and state claims arise out of the same generatax@rsy and that the bankruptcy court has suppléeahen
jurisdiction over the state law claims").
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drafting of the Constitution to authorize a federalrt to order a state official to
release a prisoner, which was the essence of thigugzicy discharge at the time of
debtors' prisons. But that unique federal jurisdic was broader than any other
that existed for the next seven decades. UntilGhél War, a bankruptcy court
discharge was thenly federal court order that could compel a stateciafito
release a state prisorféror that could enjoin a state coffttSince bankruptcy
jurisdiction was originally conceived to be profaly broader than any other
federal jurisdiction, so there is no reason to emsuhat almost 200 years later,
when both bankruptcy jurisdiction and federal jdiision had generally been
expanding, Congress suddenly and inexplicably a#en28 U.S.C. 8 1334 to be
suddenlynarrower than other federal jurisdiction. There is cetfiaino statutory
language or legislative history to support thatatosion.

B. Supplemental Jurisdiction

This analysis also suggests that Congress similatgnded the supplemental
jurisdiction provided by 28 U.S.C. § 1367 to appybankruptcy courts as well as
to federal district courts. Although the Ninth €iit has held that "the bankruptcy
court's ‘'related to' jurisdiction also includes tHestrict court's supplemental
jurisdiction pursuant to 28 U.S.C. § 1367 bther courty and commentatots
have disagreed. The rationale Kdtz gives greater weight to the Ninth Circuit's

“8 SeeCent. Va. Cmty. College v. Katz, 126 S. Ct. 99003 (2006) (“This grant of habeas power [in the
Bankruptcy Act of 1800] is remarkable not leastéhese it would be another 67 years, after ratificatf
the Fourteenth Amendment, before the writ wouldraele generally available to state prisoners.").

“° SeeToucey v. N.Y. Life Ins. Co., 314 U.S. 118, 13D41) (recognizing only legislative exception
directly written into act to prohibit enjoining $tacourts was for bankruptcy proceedings); Amalgatha
Clothing Workers v. Richman Bros. Co., 348 U.S. 5814 (1955) (stating prior to 1948 amendment,
section 265 of the Judicial Code read: "The writngiinction shall not be granted by any court & tnited
States to stay proceedings in any court of a Séxigegpt in cases where such injunction may be aattb
by any law relating to proceedings in bankruptcyCallaway v. Benton, 336 U.S. 132, 154 (1949) ifrgt
policy expressed in section 265 regarding stayro€gedings by federal courts was "frowned on" irstno
cases with the exception of bankruptcy jurisdiction

0In re Sasson, 424 F.3d 864, 869 (9th Cir. 2005) (citinqitdoa v. Goldinlp re Pegasus Gold Corp.),
394 F.3d 1189, 1195 (9th Cir. 20053ge alsdSec. Farms v. Intl'l Bhd. of Teamsters, 124 F.36, 9908
n.5 (9th Cir. 1997) (affirming bankruptcy court'sbgect matter jurisdiction based on supplemental
jurisdiction).

51 seeWalker v. Cadle Co(In re Walker), 51 F.3d 562, 570-73 (5th Cir. 1995) (redsg bankruptcy
courts do not have supplemental jurisdiction beeabsngress never granted sudh)re Premium Escrow
Servs, Inc., 342 B.R. 390, 406, 410 n.10 (Bankr. D.D.00&) (limiting bankruptcy courts' "related to"
jurisdiction and listing federal court decisionswimg bankruptcy courts supplemental jurisdiction).

52 See Susan Block-LiebThe Case Against Supplemental Bankruptcy JurismictA Constitutional,
Statutory, and Policy Analysi$s2 FORDHAM L. Rev. 721, 831 (1994) (concluding "statutory and
constitutional authority" for supplemental juristittey for bankruptcy courts is "uncertain” and stibbke
restricted by either by courts or Congress); Da@ieBurton,To Infinity and Beyond: Related to "Related
To" Jurisdiction: Supplemental Jurisdiction of Bamitcy Courts 24-5 ABIJ 28, 64 (2005) ("The Ninth
Circuit's [grant of supplemental jurisdiction to niauptcy courts] not only supplants the careful
congressional construct of 28 U.S.C. § 157, limgithmnkruptcy jurisdiction to core and related-totters,
but also cuts against the Supreme Court's dire¢hiaé courtsnot 'read jurisdictional statutes broadly."
(quoting Finley v. United States, 490 U.S. 545, G4389))).
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conclusion. Since Congress' powers respectingrbptdy are at least as broad as,
if not broader than, its other legislative powersler Article I, and the reason for
these broader powers was to afford creditors umifoglief, there is no reason to
assume that Congress intended bankruptcy jurisdit¢ti be more limited.

C. Bankruptcy as a Court of Equity

The rationale oKatz also suggests that it is appropriate to infer amhgress
intended bankruptcy courts to be courts of equitfithough there is substantial
Supreme Court authority for the propositinit has recently been questioned,
largely on the basis of what may have been a dmafiversight in the complex cure
of theMarathonproblem?*

Katz suggests that in drafting the jurisdictional segufor bankruptcy courts,
Congress intended to exercise its Constitutionalgue to provide the broadest
possible and most uniform relief, which would beansistent with an assumption
that Congress intended to divest bankruptcy cairtiseir historical status as courts
of equity.

One important area where this analysis might hageifscance concerns the
application ofGrupo Mexican® in the context of bankruptcyGrupo Mexicano
held that federal district courts, sitting as cewrt equity, are limited to the kinds of
relief available in English courts of equity as ®789° Some courts and
commentators have suggested this might mean thakrdgaicy courts lack
jurisdiction to grant equitable remedies, suchrgsnictive relie?’ or substantive
consolidatior?® that are neither found in the Bankruptcy Code @gisting in
England in 1789.

%3 See, e.g Pepper v. Litton, 308 U.S. 295, 304 (1939) (@}s of bankruptcy are essentially courts of
equity, and their proceedings are inherently prdicegs in equity." (quoting Local Loan Co. v. Hugg2
U.S. 234, 240 (1934))).

54 Seeln re Jordan, 313 B.R. 242, 255 (Bankr. W.D. Tenn. 2Q0K)any believe that due to Congress'
rush at the last moment to resolve and finalizeMiaeathonjurisdictional problema similar 'cure or waiver
of defects' statute was inadvertently omitted asadting error or omission."); Alan M. Ahaifhe Limited
Scope of Implied Powers of a Bankruptcy Judge:afugiry Court of Bankruptcy, Not a Court of Equip
AM. BANKR. L.J. 1, 22 (2005) (stating Congress took away hawtky court's equitable powers after
Marathon decision).But seeAdam J. Levitin,Toward a Federal Common Law of Bankruptcy: Judicial
Lawmaking in a Statutory Regir®0 Av. BANKR. L.J. 1, 30 (2005) (suggesting legislation af#arathon
removed all statutory authority granting bankruptoyrts equitable powers).

%5 Grupo Mexicano de Desarrollo, S.A. v. Alliance Bdfuhd, Inc., 527 U.S. 308 (1999).

%5 1d. at 318 ("Because such a remedy was historically utetlaifrom a court of equity, we hold that the
District Court had no authority to issue a preliemy injunction preventing petitioners from dispagiof
their assets pending adjudication of respondeatgtact claim for money damages.").

%" SeeRubin v. Pringlelf re Focus Media Ing, 387 F.3d 1077, 1085 (9th Cir. 2004%¢upo Mexicano
thus exempts from its proscription against prel@mn injunctions freezing assets cases involving
bankruptcy and fraudulent conveyances, and casebioh equitable relief is sought." (citing Unit&tiates
v. Oncology Assocs., P.C., 198 F.3d 489, 496 (4th 1999) and CSC Holdings, Inc. v. Redisi, 309d~.3
988, 996 (7th Cir. 2002))).

%8 SeeWells Fargo Bank of Tex., N.A. v. Sommetls fe Amco Ins), 444 F.3d 690, 694 (5th Cir. 2006)
(noting district court's holding th&rupo Mexicanalid not render substantive consolidation an unalvks
remedy in bankruptcy, but ruling on other groundis)e American Homepatient, Inc298 B.R. 152, 164—



146 ABI LAW REVIEW [Vol. 15:135

Of course bankruptcy courts are Article | courtth@ugh Marathon held that
they exercise the judicial power of the United &at Katz suggests that the broad
powers granted to Congress under the Bankruptoys€lanight enable Congress to
vest in bankruptcy courts broader powers than wested in the federal district
courts by virtue of Article Ill and the Judiciarycof 1789%°

[ll. CHOICE OFLAW—STATE LAW OR A FEDERAL COMMON LAW OF
BANKRUPTCY?

Because bankruptcy jurisdiction exists by virtuetloé federal nature of the
litigant—the estate—thdcrie doctrine that applies in diversity cases does not
directly apply®* At least where the estate is a party, state lawlshnot apply as it
properly did inParnell®> While a court might nonetheless occasionally choos
apply state law, the analysis Gfearfield would ordinarily caution that a uniform
federal rule should be adopted when the federathated estate is a litigant:

The application of state law, even without the Gonbf laws rules
of the forum, would subject the rights and dutiesthe trustee or
debtor in possession] to exceptional uncertairtyvduld lead to
great diversity in results by making identical saations subject to
the vagaries of the laws of the several states.d@sirability of a
uniform rule is plain. And while the federal law rokant
developed for about a century under the regin@vaft v. Tysoff*!
represented general commercial law rather than @dcehof a
federal rule designed to protect a federal rightpevertheless
stands as a convenient source of reference foiofsigly federal
rules applicable to these federal questi¥ns.

65 (Bankr. M.D. Tenn. 2003) (holdifgrupo Mexicanaloes not bar substantive consolidatidn)re Stone
& Webster, Inc., 286 B.R. 532, 540 (Bankr. D. D2002) ("I seriously doubt that the above discussed
longstanding judicial precedent [substantive cadatibn] has been overruled Brupo Mexicand).

%9 SeeN. Pipeline Constr. Co. v. Marathon Pipeline @&8 U.S. 50, 87 (1982) (determining bankruptcy
courts have Atrticle Il judicial power under Bangtay Act of 1978).

% SeeCent. Va. Cmty. College v. Katz, 126 S. Ct. 99000.(2006) (“The Framers would have
understood that laws 'on the subject of Bankruptameluded laws providing, in certain limited rests, for
more than simple adjudications of rights in the")es

®1 SeeClearfield Trust Co. v. United States, 318 U.S., 3875 (1943) (agreeiririe ruleinapplicable
to bankruptcy procedures).

62 Bank of Am. Nat'l Trust & Sav. Ass'n. v. Parn&@§2 U.S. 29, 33-34 (1956) ("Securities issued ly th
Government generate immediate interests of the Gowent [as were addressed @tearfield. But they
also radiate interests in transactions betweera@iparties. The present litigation is purely betmvprivate
parties and does not touch the rights and dutiéeeofJnited States, [whose interest] is far toccafsive,
far too remote a possibility to justify the apptica of federal law to transactions essentiallyl@tal
concern.").

8314 U.S. (1 Pet) 1 (1842).

% Clearfield Trust Cq.318 U.S. at 367.
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Of course the historical analysis &fatz further bolsters this "desirability of a
uniform [federal] rule” for bankruptcy.

This means that there is, and should be, a federamon law of bankruptcy.
Where the Code does not provide an express anbaekyuptcy courts should fill
the interstices by application of federal common, laot by reference to state law
unless the Code expressly refers to it or legisdatiistory indicates Congress
intended state law to be used. And given the Frainigtent to achieve uniform
results for the benefit of creditors, the presumptimight even be that an estate
representative should be as favored a litigansaka FDIC under the doctrine of
D'Oench Duhmé&

A. Property Rights

How would a presumption in favor of a federal conmmiaw of bankruptcy
apply? Does it mean thButnef® was wrongly decided? Instead of a mortgagee's
rights to rents being dependant on state law, whathing in the language or
history of the Bankruptcy Code so indicates, shauédhave a uniform federal rule
based on federal common law?

Probably not. Even during the heydaySefift v. Tysonfederal courts relied on
state law to define property rigHts.

But the answer is really not so easy. Both fomppses of federal tax law and
bankruptcy law, the Supreme Court has held thatféderal statutes "create[] no
property rights but merely attach[] consequencedefally defined, to rights created
under state law®® In Drye® the Supreme Court held that a federal tax liedccou
attach to a disclaimed inheritance notwithstandstate law providing that no
property ever passed to the initially-named hé&fet the Ninth Circuit Bankruptcy
Appellate Panel subsequently rejected thgye analogy in holding a debtor's

% D'Oench Duhme & Co. v. FDIC., 315 U.S. 447, 457{B®?2) (revealing Court's discussion of FDIC's
position as litigant).

% Butner v. United States, 440 U.S. 48 (1979) (afifignstate law's control for determination of prdper
rights in assets of debtor's estate under Bankyujtt).

7 See generallylackson v. Chew, 25 U.S. (12 Wheat.) 153 (182%)efting federal courts use of state
law to define property rightsgee alsaColumbia Gas Transmission Corp. v. Exclusive Nat@as Storage
Easement, 962 F.2d 1192, 1198 (6th Cir. 1992) (¢fgrty rights have traditionally been, and to @éda
degree are still, defined in substantial part layestaw."); United States v. MidPac Lumber Co., L8756 F.
Supp. 1310, 1315 (D. Haw. 1997) ("In determiningethier such property or rights to property exists,
federal and state courts must look to state lawiting Aquilino v. United States, 363 U.S. 509, 513
(1960))).

% United States v. Bess, 357 U.S. 51, 55 (1958% alsdUnited States v. Nat'| Bank of Commerce, 472
U.S. 713, 722 (1985) (quoting and upholding Cowésision inBes3; Butner, 440 U.S. at 54 ("Congress
has generally left the determination of properghts in the assets of a bankrupt's estate tolaiats).

% Drye v. United States, 528 U.S. 49, 52 (1999) ("Me&d that the disclaimer did not defeat the federa
tax lien.").
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disclaimer not to constitute a fraudulent trandfecause there was no "property”
interest recognized by state law that had beesfeard’’

In fact, of course, in neither the tax law nor ianBruptcy Code section 548 did
Congress expressly state whether property righte webe determined according
to state law or federal common l&iBoth conclusions, iDrye andButner, rested
on the courts' inferences from the whole structifreach Code.Butnerfound no
federal interest at stake that would provide aoea® deviate from state laf#,
while in Drye the Court noted that "federal tax law 'is not dtrudind by a
disclaimer."®

Katz suggests there is substantial federal reason tot @doniform federal rule
that might deviate from a particular state's law-pttovide a uniform result for the
benefit of creditors regardless of the state inciwhiheir debtor files for bankruptcy
relief. Katz holds that this is exactly the benefit the Framiertg€nded when they
authorized Congress to establish uniform law on shibject of bankruptcies
throughout the United States. And its intent tooghte sovereign immunity would
certainly have been regarded as a greater affmr8tate sovereignty than mere
adoption of a federal definition of property foafidulent transfer purposes.

B. Equitable Defenses,g, In Pari Delicto

Katz similarly suggests that some equitable defensegiqad by some state
laws should not be applied in the bankruptcy cantér particular, it might mean
that bankruptcy courts should not apply a state dafense ofin pari delicto to
defeat an estate representative's recoveriesddvehefit of creditors. Instead, they
should develop a federal common law of when th&rdee should be available. In
so doing, they might well reach the same conclusiordebtors in possession and

" Gaughan v. The Edward Dittlof Revocable Trust e Costas), 346 B.R. 198, 204 (B.A.P. 9th Cir.
2006).

" While this is true under today's Bankruptcy CdBletnerwas actually decided under the Act which did
contain specific references to state law. Howether,Bankruptcy Commission concluded that "a refegen
to nonbankruptcy law to determine the propertyeabministered for the benefit of creditors is atake."
REPORT OF THECOMM. OF THEBANKRUPTCY LAWS OF THEUNITED STATES, H.R. Doc. No. 93-137, pt. 2,
at 148 (1st Sess. 1973). Consequently section S4&ldmafted to eliminate the Act's multiple refeesto
state law. The Commission recommends that "[tlhepgrty of the estate be defined in the act
comprehensively and that the tests of transfetglald leviability under state law be abandonédl.'pt. 1,
at 17.

2 SeeButner, 440 U.S. at 55 ("Property interests are createddefined by state law. Unless some federal
interest requires a different result, there is mason why such interests should be analyzed difigre
simply because an interested party is involved baakruptcy proceeding. Uniform treatment of proper
interests by both state and federal courts withBtate serves to reduce uncertainty, to discoufagen
shopping, and to prevent a party from receivingviadfall merely by reason of the happenstance of
bankruptcy.™).

3 Drye, 528 U.S. at 51.
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trustees as the Seventh and Ninth Circuit reacbedeceivers inSchole& and
O'Melveny”

C. Causes of Action

Katzmight also mean that certain estate representatimases of action should
be defined by federal common law rather than dtate Delaware, for example,
has recently interpreted its notoriously corpoffatndly statutes to preclude
creditors' actions for corporate officers' and clives' breach of fiduciary duty after
insolvency to the extent that the corporate chavtmnld insulate the directors from
such claims when asserted by the sharehol@érkerefore to the extent that the
fiduciary duty that an insolvent corporation owessdreditors is derived solely from
Delaware law, corporate directors and shareholdeud insulate themselves from
such liability by simple corporate charter provigp over which creditors have no
say. Presumably this would provide an even greateouragement for such
corporations to incorporate under Delaware law.

But there is a federal common law of fiduciary datbwed by corporations to
creditors. The absolute priority rule evolved addral common law in federal
equity receiverships, such Beyd’’ It held that the corporate capital "was a trust
fund charged primarily with the payment of corperdiabilities,” without any
reliance on the state law under which it was inocafed’® This federal common
law could provide the basis for the fiduciary dsttbat corporate directors owe to
creditors upon insolvency, free from the defensesvided by the exculpating
clauses found in the corporate charter and autbtiy Delaware law.

Katz suggests that Congress was expected to adopt sudifcam rule that
would benefit creditors equally regardless of sddtates' attempts to protect the
directors, and noting in the Bankruptcy Code sutggst was not Congress' intent.

Such an application of the rationale Kditz is even more appropriate after the
adoption of BAPCPA? The great compromise that gave rise to the unifgrm
challenge to the Bankruptcy Act—the ability of s&to define exempt propetty-
was one of the principal BAPCPA reforms. The referdid two things. First, they
reduced states' homestead exemptions by imposhegexal $125,000 cap under

" scholes v. Lehman, 56 F.3d 750, 754 (7th Cir. 19@cussing treatment of receivers).

S F.D.I.C. v. O'Melveny & Myers, 61 F.3d 17, 19 (Otir.1995) ("[T]here is little reason to impose the
same punishment [the pari delictodefense] on a trustee, receiver, or similar innbeatity that steps into
a party's shoes pursuant to court order or operafitaw.").

® SeeProd. Res v. NCT Group, 863 A.2d 772, 787-95 (Dél. 2004) (discussing creditor's rights against
corporate officers and directors after companylirswy).

""N. Pac. Ry. Co. v. Boyd, 228 U.S. 482 (1913).

®1d. at 504.

" Pub. L. No. 109-8, 119 Stat. 23 (2008); Robert Wann, Jr., NotéDebt Relief Agencies:" Does the
Bankruptcy Abuse Prevention and Consumer Protecicnof 2005 Violate Attorneys' First Amendment
Rights? 14 AM. BANKR. INST. L. REv. 273, 273 n.1 (2006) (discussing BAPCPA's enactinen

% See supramote 14 (discussing compromise related to exengepty).
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certain circumstances notwithstanding state ¥aand eliminating the exemption
altogether if the value derived from a transferhiriied a new federal lafi?. More
importantly for present purposes, however, the rmafo added several explicit
references to when bankruptcy courts must apple dtav, and which state law
must be applied® These explicit references create the negativeidapon that
where Congress does not mandate application oécifsgml state law, it intended a
uniform federal rule to apply.

IV. FEDERALISM PRINCIPLES ASLIMITS TO BANKRUPTCY LAW

The complete "alienation” of state sovereignty ankruptcy may also mean
that federalism principles have no role in intetimg bankruptcy law that
unquestionably does supplant state law. Perhapddist example of this is the
federalism discussion iBFP.2* The Court there bolstered its unique interpretatio
of "reasonably equivalent value" by a concern fedefalism: "Federal statutes
impinging upon important state interests ‘cannatbe construed without regard to
the implications of our dual system of governm&fitBut Katz and Hamilton's
Federalist papers suggest such concern for the dual systemoeérnment is
misplaced in the area of bankruptcy, at least d@bselication of Congressional
intent. Since the States agreed to a completaadian of their sovereignty in the
area of bankruptcy, such federalism concerns arellwtout of place unless
Congress decided to consider them in its drafhefdankruptcy law. There is no
indication of any such intent in Code section 54Bich inherently overrides state
law such as the laws of contract and dffts.

8 5eell U.S.C. § 522(p), (q) (2006) (capping propergraption at $125,000 in certain circumstances).

8 Seell U.S.C. § 522(0) (2006) (reducing property exéonpto extent debtor intended to hinder, delay,
or defraud creditor).

8 see, e.911 U.S.C. § 522(b)(3)(A) (2006) (allowing debtorapply state exemption statutes).

8 BFP v. Resolution Trust Corp., 511 U.S. 531 (199w)lding price received at regularly conducted
foreclosure sale is conclusively presumed to basweably equivalent value" for purposes of federal
fraudulent transfer law).

81d. at 554 (quoting F. FrankfurteBpme Reflections on the Reading of Statd2€bLuM. L. ReV. 527,
539-40 (1947)).

8 Of course there is also another reason why feiderabrinciples were out of place BFP. States had
adopted fraudulent conveyance laws long before e incorporated into the Bankruptcy Code, ard th
constructive fraudulent conveyance by an insolweas initially a creature of state law, the Uniform
Fraudulent Conveyance Act that was proposed in 1848 adopted by many stat&seBoss-Linco Lines,
Inc. v. Laidlaw Trans. Ltd.lf re Boss-Linco Lines, Inc.), 55 B.R. 299, 307 (Bankr.DM.Y. 1985)
(referencing district court's discussion regardinigin of fraudulent conveyance lavgee alsalon Finelli,
Comment,In re Costas The Misapplication of Section 548(a) to Disclamh@w, 14 AM. BANKR. INST. L.
Rev. 567, 572 (2006) (noting lack of uniformity amostgtes' fraudulent conveyance laws prior to 1918).
did not become federal law under the 1978 Bankyufode, which sought consistency with state |8ee
Am. Nat'l Bank v. MortgageAmerica Corgn(re MortgageAmerica Corp.), 714 F.2d 1266, 1275 (5th Cir
1983) (recognizing Bankruptcy Code's incorporatidrstate fraudulent conveyance law in 1978); Rhilli
Blumberg, The Increasing Recognition of Enterprise PrinciplesDetermining Parent and Subsidiary
Corporation Liabilities 28 CONN. L. REv. 296, 328—-29 n.118 (1996) (indicating state fraeoluconveyance
laws were replaced by Bankruptcy Code in 1978).sTliobe concept of "reasonably equivalent valuet tha
was at issue iBFP was, and still remains, a significant state-lawoeggt. Whether it trumps a state law
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V. KATZS RELIANCE ON HAMILTON'SANALYSIS MIGHT SUPPORTREVERSAL OF
HANS

Might the rationale oKatzsignify anything for sovereign immunity law outside
of the bankruptcy context? Ttz Court's heavy reliance on the "uniform” clause
may provide a basis for the Court to reconsidemibslern sovereign immunity law,
particularly to the extent the opinion gives somedence to Hamilton's analysis in
FederalistNos. 32 and 81, on which the Sixth Circuit relindHood. Hamilton's
analysis may provide the basis for a challengééovery foundation of the modern
expansion of sovereign immunityians v. Louisiand’

The analytical problems inherent imion Gas®® SeminoleandKatz really all
stem from the Constitutional analytical flawsHians v. Louisiana.The language
of the Eleventh Amendment was clearly drafted timielate the diversity
jurisdictional basis in Article Il that would havgermitted a suit against a State
based on State la.That is consistent with its historical origins,chase the
concern was that diversity jurisdiction might allastate to be sued on war bonds
in a federal court, rather than the presumably nsta¢e-protective State courts. So
the obvious solution was to eliminate this basigudagdiction in federal courts, not
to create a new definition of sovereign immunity.

There are two major propositionshtans one of which is soundly grounded in
Constitutional history, and the other of which iBolly unfounded. First, thElans
Court correctly concluded that the purpose, intant effect of the Eleventh
Amendment was merely to overruhisholm® In other words, the Eleventh
Amendment did not create a new basis for sover@ignunity, it merely restored
the understanding of sovereign immunity that egistéhen the Constitution was
adopted. Second, howevétansconcluded that sovereign immunity would apply
in federal courts when jurisdiction arose on a fatlguestion, as well as when it
arose from diversity® In other words,Hans also implied that the original
understanding of sovereign immunity was the sam® atate law causes of action
that might be asserted against a State, as to satisgction arising from federal
law.

foreclosure is as much a state law question adexdklaw question, so the answer should not Beented
by federalism concerns.

87134 U.S. 1 (1890).

8 pennsylvania v. Union Gas Co., 491 U.S. 1 (1989).

89 SeeU.S.CoNsT. amend. XI ("The Judicial power of the United Sashall not be constructed to extend
to any suit in law or equity, commenced or prosedutgainst one of the United States by Citizens of
another State, or by Citizens or Subjects of angiga State.").

 SeeHans v. Louisiana, 134 U.S. 1, 10-11 (1890) (“§bbim] created such a shock of surprise
throughout the country that . . . the eleventh aiment to the Constitution was almost unanimously
proposed, and was in due course adopted . . . .").

°I1d. at 10 ("That a state cannot be sued by a citifeanother state, or of a foreign state, on theemer
ground that the case is one arising under the @otist or laws of the United States, is clearlyabtished
by the decisions of this court . . . .").
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Sovereign immunity as analyzed ans is based heavily on Hamilton's
analysis?? Consequently it provides no basis whatsoever gmethat sovereign
immunity would provide a defense to federal caudesction based on federal laws
passed in reliance on those Constitutional poweas Hamilton identified as being
outside the sphere of sovereign powers retaineithdystates under the structure of
the Constitution.

Even if Katz does not ultimately rely on Hamilton's analysis;éttainly lends
support to it. It means, at minimum, that one aintiiton's conclusions was
correct—the uniformity provision in Article |, séoh 8, clause 4 does in fact
signify an abrogation of sovereign immunity. Amdthe extent thakatzdoes lend
credence to Hamilton's analysis, then it may hawader significance for sovereign
immunity concepts outside of the bankruptcy conteitis is because if Hamilton's
analysis was both historically correct and now detied by a Supreme Court
holding, then it may signal the ultimate demisehef second proposition éfans—
that sovereign immunity is the same in federal tjoescases as it is in diversity
cases.

Under Hamilton's analysis (perhaps now adoptedhiey Court inKatz), the
plaintiff's suit inHanswould not be barred by sovereign immunity becatiseas
premised on the federal question basis of the @atishal prohibition on states
abrogating the obligations of contragts.

While the Supreme Court does not often overrulegumtent, it has already done
so at least once in the law of sovereign immunitigen SeminoleoverruledUnion
Gas And there is another reason WHgnsis on even less sound footing than was
Union Gas theHansCourt lacked jurisdiction.

Hans sued Louisiana in federal court based on &dgrestion jurisdiction, the
federal question arising from the Impairment Clao§¢he Constitutiorl? But in

%2 1d. at 12-15 (“The eighty-first number dhe Federalist written by Hamilton, has the following
profound remarks: ‘It has been suggested that sigresent of the public securities of one stateht® t
citizens of another would enable them to prosethae state in the federal courts for the amourthobe
securities, a suggestion which the following coesitions prove to be without foundation: It is irdm in
the nature of sovereignty not to be amenable tostlieof an individual without its consent. Thistie
general sense and the general practice of maniinttithe exemption, as one of the attributes ofredyety,
is now enjoyed by the government of every statbénUnion.™).

9 SeeTHE FEDERALIST No. 81 (Alexander Hamilton) (revealing Hamiltoriscussion of sovereign
immunity); see alsoGray v. Fla. State Univir{ re Dehon, Inc.), 327 B.R. 38, 39 (Bankr. D. Mass. 3005
("In The FederalistNo. 81. Alexander Hamilton affirmed the Stateteméion of sovereignty in the
Constitution's federalist system.§f. Hood v. Tenn. Student Assistance Cotp.ré Hood), 262 B.R. 412,
415 (Bankr. Fed. App. 2001) (recognizing SupremerCthas often relied" ofhe Federalistpapers to
"determine the contemporaneous understanding ofciteemstances in which the States yielded their
sovereignty as a part of the formation of the Uhjon

% SeeHans 134 U.S. at 1-2 ("The grounds of the action aated in the petition as follows: 'Your
petitioner avers that by the issue of said bondscamupons said state contracted with and agrepéytdhe
bearer thereof the principal sum . . . and saiGlaire, by an act approved January 24, 1874,gsexgh an
amendment to the constitution of said state, whiels afterwards duly adopted, and is as followsyito-
'‘No. 1. The issue of consolidated bonds, authoriethe general assembly of the state at its regelssion
in the year 1874, is hereby declared to creatdid gantract between the state and each and ewdghof
said bonds, which the state shall by no meansrand ise impair.™).
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reality he was suing on Louisiana's war bondsonathe Impairments Clause. The
Impairments Clause did not give Hans a cause ddractRather, it was merely his
defense to Louisiana's defense that it was noteliab its war bonds because its
state constitution had modified that liabilfyFederal question jurisdiction cannot
be based on a federal defense to a state law cfuwas#tion, and it certainly cannot
be based on a federal-law response to a state ééensk on a state law cause of
action?®

This is not merely an interesting historical quirkthe Hanslitigation. It has
much broader significance for sovereign immunityuess. While the language
Hamilton identified might abrogate sovereign immymin certain contexts, it is still
necessary for Congress to create a cause of amievhich someone could sue the
State in that context. Congress apparently neassed a law creating federal
causes of action for States' war bond obligatidns.

CONCLUSION

Katz may signal a sea-change in the interpretation apglication of
bankruptcy law. It signals that bankruptcy law godsdiction should not be
regarded as limited, but rather as "robust." Ihalg that a federal common law is
appropriate in the absence of expressed intentioptastate laws. And it signals
that the Framers and Congress place a higher galbaving a uniform rule, for the
benefit of creditors, than on avoiding a variatioetween bankruptcy rights and
powers and those that would exist under the lavespdrticular state.

% |d. at 3 ("Petitioner also avers that said provisiofisaid constitution are in contravention of said
contract, and their adoption was an active viokatieereof, and that said state thereby sought painthe
validity thereof with your petitioner, in violatioaf article 1, section 10, of the Constitution bétUnited
States, and the effect so given to said state itoiish does impair said contract.").

% SeeBeneficial Nat'| Bank v. Anderson, 539 U.S. 50,(2003) ("A federal court does not have original
jurisdiction over a case in which the complaintgergts a state-law cause of action, but also aserts
federal law deprives the defendant of a defensmég raise, . . . or that a federal defense thendiefiet
may raise is not sufficient to defeat the claingldting Franchise Tax Bd. of Cal. v. Constr. Lab®re
Vacation Trust for S. Cal., 463 U.S. 1, 10 (1983)))

9 Seelilley v. Missouri, 920 F.Supp. 1035, 1041 (E.D. M@®96) (holding plaintiffs did not have federal
cause of action under Fourteenth Amendment Equate€tion Clause against state for refusing to honor
Civil War bonds); Spears v. Robinson, 431 F.2d 189091 (8th Cir. 1970) (affirming plaintiffs diebt
have jurisdiction under the Civil Rights amendmeatenforce state bond obligation).



