THE MISSING PIECE OF THE PUZZLE: PERSPECTIVESON THE
WAGE PRIORITY IN BANKRUPTCY

C.ScoTTPRYOR”

In its 2006 6-3 decision iRloward Delivery Service, Inc. v. Zurich Am. Ins.
Co., the Supreme Court declined to extend the bam&yupriority for employee
benefits to premiums due for workers' compensaiimurance. Neither the
majority nor the dissent looked back further thatidions in 1959 and 1968, both
of which had held with the same 6-3 vote that eygaobenefits should not be
accorded priority as wages under the Bankruptcy #%ct898. However, the wage
priority had an intriguing history and representsistinctive normative policy with
respect to wage earners and their families, a ystand policy ignored by the
Court in 2006.

The wage priority first appeared in the Bankruptégt of 1841 where it
represented a political gambit by the recently-fednwWhig party to garner the
support of socially active Christian evangelicalEhe rise of industrialism and the
market economy following the War of 1812 had faresleanged the agrarian-
artisan small community ideal of the Founding EraConcurrently with the
continuing Second Great Awakening and evangeli@livalism, the market
revolution drew the attention of commercial writavho, drawing on widespread
biblical literacy, framed the issues of businesscssgs and failure in explicitly
moral terms. The recently formed Whig party madeaakruptcy law part of a
platform in 1840 that helped propel them to briefifical success.

The wage priority lived on in the Bankruptcy Actsl867 and 1898 and the
Bankruptcy Code of 1978 where it lost its religionsorings but retained a moral
foundation: to protect those most at risk from ditfmal economy that was ever
more individualistic and market driven. Courtscluiding the Supreme Court,
regularly cited this policy until 2006 when it dig@eared without explanation.

INTRODUCTION

Debate about priorities among creditors has exfaleover twenty years and,
while slowing, hasn't ended in a consensus. Mbsghe focus of this debate has
been on secured creditBut secured credit persists notwithstanding variou
academic criticisms aboutt.

" Professor of Law, Regent University School of LauD. 1980, University of Wisconsin Law School.
M.A. 1997, Reformed Theological Seminary. Thanksdare to many including David Epstein and John C.
McCoid, Il for their comments on an earlier drafdaddavid Skeel and Craig Stern for their remarksaon
later version. The research and editorial assistaf®ill Magee, Bethany Flitton, and Michael Butleas a
great help. | must also thank Regent Law School thedAmerican Center for Law and Justice for their
financial support for this project. Any errors anistatements are, of course, my own.

! For a selection of articles arguing against fulbyity for secured credit see Lynn M. LoPucHihe
Unsecured Creditor's Bargajr80 VA. L. REv. 1887 (1994) (arguing involuntary creditors shobkve
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The interesting questions about priority thus stofthe variegated world of
unsecured credit. And the battlefield for suchompty fights today is in the
Bankruptcy Code. If secured creditors can taketted pie for which they've
contracted, do the remaining unsecured creditoasesthe pie equally? Or, are
some unsecured creditors more equal than other$fe answer to the latter
guestions is of course yes. Beginning with seciiat the Bankruptcy Act of 1841
Congress determined that one sort of unsecureditared-employees—have
statutory priority over other unsecured creditorthe event of bankruptcy.

Not much has been written about the history orifjaation for this statutory
priority.* Granting that secured creditors will enjoy theitfrwof their consensual
interests in a debtor's property, why should argitor who has not contracted for
priority nonetheless obtain it? Could the wageoniyi be efficient? Or is this
priority better explained by principles outside gghere of the market? Part | of
this Article summarizes the legal history of the geapriority in bankruptcy
beginning with the Bankruptcy Act of 1841. Withrely an acknowledgement of
priority among creditors in 1800, we will see a q@ss of ever-increasing
legislative growth in the protection of employeesAimerica's bankruptcy law. We

priority over secured creditors); Elizabeth Warrglaking Policy With Imperfect Information: The Até®
Full Priority Debates 82 GRNELL L. REV. 1373 (1997) (discussing expansion of priority fommercial
lenders); Steven L. Harris & Charles W. Mooney, Measuring the Social Costs and Benefits and
Identifying the Victims of Subordinating Securityekests in Bankrupt¢y82 GORNELL L. Rev. 1349 (1997)
(considering costs and benefits of subordinatinguseal creditors to unsecured or tort claimants in
bankruptcy).

For some articles supporting contractual secumgatify see Jeffrey S. Turneflhe Broad Scope of
Revised Article 9 Is Justifiedb0 GONSUMER FIN. L.Q. REP. 328 (1996); Steven L. Harris & Charles W.
Mooney, Jr. A Property-Based Theory of Security Interests: Ngkdebtors' Choices Seriousi§0 VA. L.
REv. 2021, 2024 (1994) (pointing out positive aspect&mjaging in secured transactions); Lawrence A.
Weiss, Bankruptcy Resolution: Direct Costs and Violatioh Ryiority of Claims 27 J.FIN. ECON. 285
(1990). For others commenting on the place of sstwredit in today's political economy see C. Scott
Pryor,How Revised Article 9 Will Turn the Trustee's Sgrémm Into a Weak Finger: A Potpourri of Case
9 AMER. BANKR. INST. L. REV. 229 (2001); Heather Lauren Hugh€seditors' Imagined Communities and
the Unfettered Expansion of Secured LendB®)DeNv. U. L. REV. 425, 434 (2005) ("In the midst of this
debate [about the priority of secured credit], 199 revisions to Article 9 only expand the reattiutl
priority secured credit.").

8 Bankruptcy Act of 1800, ch. 19, 2 Stat. 19, §pealed byAct of Dec. 19, 1803, ch. 6, 2 Stat. 248

[A]ll creditors coming in and proving their debts . shall be entitled to share in the
bankrupt's property and effect, pro rata, withaut priority or preference whatsoever,
except . . . [that] any person who shall have peréa any labor as an operative in the
service of any bankrupt shall be entitled to ree¢he full amount of the wages due to
him for such labor, not exceeding twenty-five dddla. . .

4 For some exceptions se®BCEG. CARRUTHERS& TERENCEC. HALLIDAY , RESCUINGBUSINESS THE
MAKING OF CORPORATE BANKRUPTCY LAW IN ENGLAND AND THE UNITED STATES (Clarendon Press
1998); Paul G. Kaupemsolvency Statutes Preferring Wages Due EmployesicH. L. Rev. 504, 507—
08 (1931) (citing five reasons for wage prioritptstes: wage-earner dependency, inequality in @nga
power, limited investigatory ability, limited finaral resources, and workers' "interest" in product
produced); Daniel Keating;he Fruits of Labor: Worker Priorities in Bankruptc35 ARIz. L. REv. 905, 926
(1993) (addressing priority issues of employee wagemployer's bankruptcy).
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will also note the policies surrounding the wagently articulated by the courts as
they considered cases at its edge.

Part Il will turn to the Supreme Court's most rdcéoray into statutory
priorities, Howard Delivery Service, Inc. v. Zurich Am. Ins..C®he Court in
Howard Deliveryconcluded that the statutory priority affordedetoployee benefits
did not extend to unpaid premiums for workers' cengation insurancdeThe
Court's specific holding doesn't tell the entirergt During the course of its
analysis the majority cited several long-standiagKkosuptcy policies in support of
its conclusion. Yet the Court passed over witlroahtion one other policy that had
informed its analysis in two decisions under th@8l8ankruptcy Act: protection
of wage earners and their families.

Thus, in Part 1l | consider three perspectivestiom justification of the wage
priority. Market failure contrasting with rationalitonomy are the first two. The
third perspective—the normative—considers the nitgraf a wage priority. This
Part also examines the religious, cultural, andtipal matrix of the 1841 Act,
focusing on ante-bellum American evangelicals derising Whig party. | will
argue that religious and political confluences ahlig morality played a significant
role in the creation of the wage priority. Refaremo America's religious history is
not a mere add-on. Rather, such a perspectiventam an originalist vision of
statutotrsy interpretation and provide significanted for those who are guided by
the text:

I. HISTORY OF THEWAGE PRIORITY IN BANKRUPTCY

A. The Early Years—The Bankruptcy Act of 1841 (@iinces at the Acts of 1800
and 1867)

The short-lived Bankruptcy Act of 1800 was a creditor remedy taldeith
absconding or otherwise recalcitrant merch&htsterestingly, however, this first
stab at bankruptcy legislation effected a prospectlimination of priority in

®126 S. Ct. 2105 (2006).

® See infratext accompanying notes 121-132 for a discussi@ankruptcy Code section 507(a)(4) (wage
priority statute) and section 507(a)(5) (employeediit priority provision).

” See infratext accompanying notes 135—138.

8 The utility to a purposeful approach to statutimtgrpretation goes without saying, at least fasthwho
share the purpose of assisting families to sunvivtee individualistic marketplace.

® passed by the House on April 4, 1800; repealethéyHouse on December 19, 18G&eRichard E.
Coulson,Consumer Abuse of Bankruptcy: An Evolving PhilogophDebtor Qualification for Bankruptcy
Discharge 62 ALB. L. REv. 467,473 (1998) (stating Bankruptcy Act of 1800 Act was repealedL803);
John E. Matejkovic & Keith RucinskBankruptcy "Reform:" The 21st Century's Debtorssém, 12 Aw.
BANKR. INST. L. REV. 473, 479 (2004) (noting brief duration of 1800 Act)

1 seeCharles Jordan TabBhe History of the Bankruptcy Laws in the Uniteaté& 3 AM. BANKR. INST.
L. Rev. 5, 6-12 (1995) (describing English antecedentsagioa for enactment, and reasons for short life of
the 1800 Act)See generalBRUCEH. MANN, REPUBLIC OFDEBTORS8-10 (2002) (discussing incidents of
debtor-creditor relationship in Colonial and eaplyst-colonial America)Coulson,supra note 9, at 473
(asserting Bankruptcy Act of 1800 was for crediweeking remedy from bankers and merchants).



124 ABI LAW REVIEW [Vol. 16: 121

distribution for liens (consensual, statutory, wdigial),* although liens existing as
of the date of the Act were not affectédThe 1800 Act provided only one
priority—for administrative expenses of the ass@gm#osen by the creditots-
after14which net proceeds were to be paid to secaretlunsecured creditors pro
rata.

1 seeBankruptcy Act of 180Csupranote 3, § 31

[1]n the distribution of the bankrupt's effect, theshall be paid to every of the creditors
a portion-rate, according to the amount of thespeetive debts, so that every creditor
having security for his debt by judgment, stataéeognizance, or specialty, or having
an attachment under any of the laws of the indaiditates, or of the United States, on
the estate of such bankrupt . . . shall not bevell upon any such judgment, statute,
recognizance, specialty, or attachment, for moas th rateable [sic] part of his debt,
with the other creditors of the bankrupt.

Harrison v. Sterry, 9 U.S. 289, 301 (1809) ("By Benkrupt law of the United States, their [the cltiag
creditors'] priority, as to the funds of the baruis lost. They can only claim a dividend witthet
creditors."); Harmon v. Jamesson, 11 F. Cas. 556.(CC. 1806) (No. 6079) (avoiding attachment ke
requiring payment of attached funds assigneesiétrilglition to creditors).

12 SeeBankruptcy Act of 1800supranote 9, § 63 (“[N]Jothing contained in this actabtbe taken, or
construed to invalidate, or impair any lien exigtet the date of this act, upon the lands or clsatteany
person who may have become a bankrupt.").

BsSeeid.

[T]he said assignee or assignees [chosen by théang shall be allowed and retain all
such sum and sums of money, as they shall havegraépended in suing out and
prosecuting the commission, and all other justvedioces on account of, or by reason
or means of their being assignee or assignees . . .

¥d.

[T]he said commissioners shall order such parthef nett [sic] produce of the said
bankrupt's estate . . . to be forthwith divided agieuch of the bankrupt's creditors as
have duly proved their debts . . . in proportiothteir several and respective debts . . . .

Notwithstanding the initial emphasis of the BankoypAct of 1800 on equality of all creditors, secti62
provided for one set of priority claimants whoseritity should come as no surprise:

[N]othing contained in this law shall, in any manneffect the right or preference to
prior satisfaction of debts due to the United State secured or provided by any law
heretofore passed, nor shall be construed to lessémpair any right to, or security

for, money due to the United States or to any efith

Section 62 of the Bankruptcy Act of 1800 was almoesttainly intended to preserve the federal prorit
statute enacted only three years earlier by thertRoGongress, which provided the United States
government "shall be paid first" for all obligatoto the federal governmer8eeAct of Mar. 3, 1797, ch.
20, 8 5, 1 Stat. 515 (1797) (current version atU33.C. § 3713(a) (2000)Harrison, 9 U.S. at 299-300
(holding section 62 of Bankruptcy Act of 1800 sfieeily preserved rights contained in federal ptior
statute).
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After the repeal of the 1800 Act, Congress lefthnkruptcy power unused
until another business depression beginning in 183he Bankruptcy Act of 1841
more closely resembles current bankruptcy law tharl800 Act?

Relief under the 1841 Act was explicitly voluntdryand with certain
exceptions was available to all residents (not igenerchants) of the United States
and its territories® The 1841 Act expressly preserved liens and segctiritt were
otherwise valid under state ldWPro rata distributions were the noffrut there

15 SeeTabb,supranote 10, at 16 (“[T]he devastating Panic of 182pled with the victory of the Whigs
over the Democrats in the 1840 election, turnedtithe In a very close vote, the Bankruptcy Actl841
was passed."see alsaHarvey R. Miller & Shai Y. Waismaroes Chapter 11 Reorganization Remain a
Viable Option for Distressed Businesses for the nkyv€irst Century? 78 Av. BANKR. L. J. 153, 159
(2004)(noting Bankruptcy Act of 1841 was "in responsehte panic of 1837"); Ann Haberfelde, Note,
Reexamination of the Non-Dischargeability of CrialiRestitutive Obligations in Chapter 13 Bankrupti
43 HASTINGS L. J.1517,1526n.55(1992)(referencing "panic of 1837" as "main reason" foae@ment of
Bankruptcy Act of 1841).

18 SeeCHARLES WARREN, BANKRUPTCY IN UNITED STATES HISTORY 52 (1935) ("It was the great Panic
of 1837 and the depression of the succeeding yeatsevived the pressure for a bankrupt law."); Tabb,
supranote 10, at 18 ("The 1841 Act, with its marriagéh@ concepts of 'bankruptcy' and 'insolvencwjldo
be called the first modern bankruptcy law.See generallBankruptcy Act of 1841, § 5 (advocating
preferential distribution of estate).

" SeeMANN, supranote 10, at 228—-39 (documenting cooperative usBawfkruptcy Act of 1800 to
achieve voluntary bankruptcy); John C. McCoid;The Origins of Voluntary Bankruptcy BANKR. DEV. J.
361, 361-62 (1988) (discussing origins of voluntaeition in bankruptcy).

'8 SeeBankruptcy Act of 1841, ch. 9, 5 Stat. 440, ehealed byAct of Mar. 3, 1843, ch. 82, 5 Stat. 614

All persons whatsoever, residing in any State, riisor Territory of the United States,
owing debts, which shall not have been createdomsequence of a defalcation as a
public officer; or as executor, administrator, glian or trustee, or while acting in any
other fiduciary capacity, who shall . . . applyth® proper court . . . shall be deemed
bankrupts within the purview of this act . . . .

The same section went on to reinstate the abifigreditors to seek involuntary bankruptcy withpest to
merchants and other persons engaging in busiSess.id. see alsoKaren Gross et all.adies in Red:
Learning From America's First Female Bankrupd® Av. J.LEGAL HIST. 1, 10 (1996) ("[T]he Bankruptcy
Act of 1841 permitted both voluntary and involuptéitings, and debtors were not limited to merclsaand
traders."); John E. Matejkovic & Keith RucinsBankruptcy "Reform": The 21st Century's Debtor'séMm,
12 Am. BANKR. INST. L. REV. 473, 479 (2004) (noting precedence of 1841 Agemmitting both voluntary
and involuntary bankruptcies).

1% SeeBankruptcy Act of 1841supranote 18, § 2 ("[N]Jothing in this act contained lshe construed to
annul, destroy, or impair . . . any liens, mortgag® other securities on property, real or persomaich
may be valid by the laws of the States respectively.").

2 seeBankruptcy Act of 1841supranote 18, § 5: ("[A]ll creditors coming in and piog their debts . . .
shall be entitled to share in the bankrupt's priypend effects, pro rata, without any priority aeference
whatsoever . . . ."). The failure of the 1841 Aatmake specific provision for priority distributis to
secured creditors does not mean that Twenty-Seventigress, dominated by Whigs, opposed commercial
interests. Instead, the District or Circuit Countisder the 1841 Act had plenary (and non-appealable)
jurisdiction to decide the rights of secured creditby applying state lavgee g.g, Waller's Lessee v. Best,
44 U.S. 111, 120 (1845) (holding state law govettirathg of creation of execution liendgx parteChristy,

44 U.S. 292, 319 (1845) (holding delays accompanyiecemeal consideration of secured claims in
multiple state courts could be "avoided[,] by bimggthe whole matters in controversy between al th
mortgagees before the District Court of Circuit @omaking them all parties to the summary procegsli
in equity, and thus enabling the court to marshalrights, and priorities, and claims, of all tretpes . . .
."); see alscAdam J. Levitin,Toward a Federal Common Law of Bankruptcy: Juditialvmaking In a
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were now three categories of priority among creditdebts to the United States,
debts to sureties of federal obligations, and wagks to "operatives"
(employees§:

Insertion of a priority for unpaid wages reflectdte effects of increasing
industrialization. In his ground-breaking booKETMARKET REVOLUTION, Charles
Sellers begins a narrative with America's Colorsaktiety comprised of self-
contained, rural, agrarian communities and urbatis aanrs>> Domesticity and
community solidarity characterized this Jeffersanidyll. Viewed in prospect,
neither bankruptcy nor a wage priority were neagss&redit would hardly exist
outside the small class of merchafiténd, given a pre-industrial economy, most
employees would have been apprentices or farm haoabsthe community whose
interests would be protected by close personatioelhips. Beginning in the

Statutory Regime80 AM. BANKR. L.J. 1, 6 (2006) ("The Bankruptcy Act of 1841 pibed that district
courts' jurisdiction in bankruptcy was 'to be ex@d summarily, in the nature of summary proceesling
equity.™).

21 Bankruptcy Act of 1841supranote 18, section 5 continues to read as follows:

[E]xcept only for debts due by such bankruptcyhte United States, and for all debts
due by him to persons who, by the laws of the Uh&tates, have a preference, in
consequence of having paid moneys as his suretfésh shall be first paid out of the

assets; and any person who shall have performedadty as an operative in the
service of any bankrupt shall be entitled to reeehe full amount of the wages due to
him for such labor, not exceeding twenty-five dddla. . .

Congress may have intended the bankruptcy pridoitythe United States to capture any obligations or
assets to which the general federal priority séatliin't attachSee supranote 14. Or maybe Congress was
simply erring on the side of assurance of paymeEmiority for sureties of federal obligations should
probably be seen as a tool of stimulating inteometi trade and enhancing collection of customsedusiee
Richard H.W. Maloy,The "Priority Statute"—The United States' "Ace-ie-thole," 39 J.MARSHALL L.
REev. 1205, 1209 (2006) (highlighting role of prioriyatute in 17th century American commerce); Barbara
K. Morgan, Should the Sovereign Be Paid First? A Comparatiterhational Analysis of the Priority for
Tax Claims 74 AV. BANKR. L.J. 461, 463 (2000) ("[Iln 1789, at a time whee tlevenues of the United
States derived primarily from customs duties andskey taxes, one of Congress's first legislativis a@s

to grant the new federal government the right taiel first when a person indebted to the UniteateSt
became insolvent.").

% gee, e.g DANIEL WALKER HOWE, WHAT HATH GOD WROUGHT. THE TRANSFORMATION OFAMERICA,
1815-18485 (2007) (interpreting early nineteenth-century Aicee under rubric of "communications
revolution"); seeCHARLES SELLERS, THE MARKET REVOLUTION: JACKSONIAN AMERICA, 1815-1846at3—

33 (1991). Others have characterized this perifférently. Yet Sellers and Howe agree that this was
revolutionary period in American history, and Hoeertainly credits the fact of the enormous growftthe
market economySeeHOWE, supraat 542. They disagree only on this period's leadhmyacteristic. For my
purposes, the perspective of the market revoluidhe more useful for analyzing the history antigyoof
the Bankruptcy Act of 1841.

% SeeCraig T. FriendMerchants and Markethouses: Reflections on MorairBeny in Early Kentucky
17 J.EARLY RePUB. 553, 558 (1997) ("In premarket moral economike those of colonial America, the
local merchant acted as an economic patriarch avéiousehold' whose members became bound to the
business through networks of credit and barteGfggory NoblesThe Rise of Merchants in Rural Market
Towns: A Case Study of Eighteenth-Century Northamp¥assachusett®4 J.Soc. HisT. 5, 5 (1990)
(portraying merchants as catalysts of social t@amnsdtion in 17th century rural New England by castimegy
consumers with credit But seeMANN, supranote 10, at 131-32 (discussing effects of massiveeultural
indebtedness of Virginia Tidewater plantation oveper
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second decade of the nineteenth century, howeederS describes a new market
economy driven by "mobility, efficiency, individuaelf-exertion, specialization,
productivity, expanding consumption, and a wayifefthat disrupted communities,
uprooted relationships, and commodified family certions.?* Thus, “[t]he
practical issue that faced most American workarsfite-bellum America] was not
the acceptance or rejection of wage labor but @dacep on what terms and with
what qualifications?®

The 1841 Act both capped the amount of the wagerifyriat twenty-five
dollar€® and limited the period immediately prior to barpay for which the
unpaid employee could assert it to six moriftiBhe few reported decisions under
the 1841 Act dealing with wage priority construegérative" broadly® but denied

2 MARK A. NOLL, GOD AND MAMMON: PROTESTANTS MONEY, AND THE MARKET, 1790-18603, 16
(Mark A. Noll ed., Oxford University Press 2002).

% R. LAURENCE MOORE, SELLING GOD: AMERICAN RELIGION IN THE MARKETPLACE OF CULTURE 76
(1994).

% SeeS. Morgan Friedman, The Inflation Calculatdrttp://www.westegg.com/inflation/ (last visited
February 14, 2008). There are several means byhvbiestimate the current worth of twenty-five dadlin
1841. A straight inflation formula equates $25 84Q to $481 in 2007. Insert $25 in "amount”" and41'8
as the year to see how much $25 in 1840 would egoah 2007.

27 seeBankruptcy Act of 1841supranote 18, at § 5 Provided that such labor shall have been performed
within six months next before the bankruptcy of émsployer . . . ." The six-month look-back is tlhene as
under the current Bankruptcy Code) (emphasis agddad).S.C§ 507(a)(4) (2006) [hereinaft@&ankruptcy
Code§] ("(a) The following expenses and claims haverjiy in the following order . . . (4) Fourth, ailved
unsecured claims, but only to the extent of $10,@BGach individual or corporation, as the casg ing,
earned within 180 days before the date of thedibhthe petition or the date of the cessatiorhefdebtor's
business, whichever occurs first . . . sg¢e alsdaniel Keating,The Fruits of Labor: Worker Priorities in
Bankruptcy 35 ARIZ. L. REV. 905, 912 (1993]"'[The] 180-day period under § 507(a)(4) will be mead
by the debtor's bankruptcy filing. However, thegaage of [this] provisions is clear that if the tiglceases
doing business prior to filing bankruptcy, the et priority period will be measured from the poin
immediately preceding the cessation of business.").

2 SeeEx parteSteiner, 22 F. Cas. 1234 (C.C.E.D. Pa. 1842) {hgldlaim of apprentice against master
for extra pay for extra work qualified as prioritylaim of "operative" notwithstanding possible
unenforceability of claim under state law). A ydater the Supreme Judicial Court of Massachusetts
considered a virtually identical provision affordipriority to "operatives" under Massachusetts lad a
wrote:

We are not aware, that this clause has receiveduaigial construction, and the word
"operative," without more qualification than thisase contains, is not definite enough
to enable us to lay down any precise general Riebably the primary thought, which
legislators had in mind, was the wages due to med women working in
manufactories, who usually receive their pay weeklynonthly. But certainly, it is not
limited to those working for manufacturers, or memuics, or to persons working in
factories or workshops. Whether it shall extendaton-laborers, to house servants, to
persons working singly or in gangs, in woods, omuarshes, or under contractors on
public works, at a distance from the home bothhefémployer and the laborer, are all
open questions . . . .

SeeThayer v. Mann, 56 Mass. 371, 373 (Mass. 1848 also Ex part®ockett (n re Taylor), 20 F. Cas.
1070 (D. Mass. 1876) ("[T]hat any person who shalle performed any labor as an operative in thecge

of the insolvent' . . . | think it comes fairly Wih the true meaning of the statute, reasonablylibedally
construed, and that without departing in the Idemtn the ordinary meaning of the words employed.”
(quotingThayer 56 Mass. at 373)).
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that one could be subrogated to wage priority sfatélthough no federal case
analyzed the policy of the wage priority under #1841 Act, a Massachusetts court
held with respect to that state's wage priorityuséathat "[w]e think the policy of
the statue was to secure to a class of very nesdigfficient laborers, who are very
dependent and meritorious but who have little medrigiowing the credit of their
employers, the small amount due them for very reservice.®® The wage priority
reflected an increasing consciousness of the gituat which the growing class of
wage earners found themselves. Recognition ofthaging nature of employment
in the new market economy as well a morally-grouhsense of paternalism were
at work.

The 1841 Bankruptcy Act was of even shorter dumatihan its 1800
predecessethirteen months compared to forty-four months.tott was repealed
with better economic timésand the bankruptcy clause lay dormant until 18Bit
"[a]fter the Panic of 1857 and the financial cagant caused by the American Civil
War, overwhelming pressure for another federal haky law led to the
enactment of the Bankruptcy Act of 1867."

The 1867 Act opened the door to all residents ef thited Statéd and
represented another step of detailed specificabarard the current Bankruptcy
Code. The validity of security was expressly askieolged® The same section

2 seeln re Paulson, 19 F. Cas. 4, 5 (S.D.N.Y. 1842) (No. 49)§holding claim of one who had lent
bankrupt money for payment of operatives was nditleth to priority under section 5 of the 1841
Bankruptcy Act);see also In réPac. Oil & Meal Co., 24 F. Supp. 767, 771 (S.D..@8B8) (emphasizing
that "any right to priority in bankruptcy should hearly authorized by the [Bankrutpcy] Act and
established by the evidence . . . This processtaugfhto be extended beyond the clear requiremafise
controlling statutes")See generally In r&stey, 6 F. Supp. 570 (S.D.N.Y. 1934) (discus<iangress'
special protection of class of wage earners artthdisshing between salary and wages).

%0 Thayet 56 Mass. at 374.

%1 SeeTabb,supranote 10, at 18 ("With immediate goal of relievitige plight of the mass of insolvent
debts accomplished, and with little continuing pcéil capital to be gained from the law, the 1841 vaas
repealed in early 1843 after little more than ary#aoperation.")see alsRichard E. CoulsorSubstantial
Abuse of Bankruptcy Code Section 707(B): An EvglRhilosophy of Debtor Nee&2 GONSUMER FIN.
L.Q. REP. 261. 263 (1998) ("The Bankruptcy Act of 1841 vpassed August 19, 1841 but did not become
effective until February 1, 1842. It lasted aditthore than one year before being repealed on Ms348.");
Richard E. Flint,Bankruptcy Policy: Toward a Moral Justification fdtinancial Rehabilitation of the
Consumer Debtod8 WASH. & LEEL. Rev. 515, 546-547 (1991)

[T]he statute's use of federal exemptions withawt homestead protection rekindled
fear in the agricultural states regarding the pidéoss of land by debtors. On the
other hand, the statute's seemingly overall prdatebent . . . led to creditor

dissatisfaction. Creditors asserted that the 18dtlwas not a bankruptcy statute but
merely an insolvency statute, and, thus, its enamtnwas beyond the power of
Congress. It was repealed soon thereafter by the €ongress that enacted it.

32 5eeTabb,supranote 10, at 19.

% SeeBankruptcy Act of 1867, ch. 176, 14 Stat. 517 1§(tepealed by Act of June 7, 1878, ch. 160, 20
Stat. 99) (allowing "any person residing within fbasdiction of the United States," with debtseixcess of
three hundred dollars, to file bankruptcy petition)

% Seeid.at § 20.
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also for the first time authorized the assignesdlb encumbered property for the
benefit of creditor§> who were to enjoy an equality of distribution ds fiost
importance’® The 1867 Act clarified the distribution rights sécured creditors by
expressly allowing them to share in dividends far tifference between the value
of the collateral and the deBt.

Administrative expenses and, for the first timempensation of the assignee
had first priority in distributio? Section 27 of the 1867 Act provided that all
unsecured claims were to be paid pro rata withetteeption of employees whose
priority was increased to fifty dolla’8.The next section of the Act, however,
provided for five levels of priority:

When a creditor has a mortgage or pledge of repkeosonal property of the bankrupt,
or a lien thereon for securing the payment of & deling to him from the bankrupt, he

shall be admitted as a creditor only for the batapicthe debt after deducting the value
of such property . . . .

In re McConnell, 15 F. Cas. 1297, 1298 (C.C.D.N.J. 1§R. 8,712) ("[I]t is undoubtedly the duty of the
court to recognize and enforce any lien which [theditor] may have by virtue of state law.8gealso
Bavely v. U.S Internal Revenue Serin (e Terwilliger's Catering Plus, Inc.), 911 F.2d 116875 (6th Cir.
1990) (stating certain secured interests were gi@deunder Bankruptcy Act of 1867, In re Henry, 266
B.R. 457, 474 n.18 (Bankr. C.D. Cal. 2001) (notBenkruptcy Act of 1867 disallowed certain claims fo
secured debts).

% seeBankruptcy Act of 1867supranote 33, § 14 (“The assignee shall have the atghainder the
order and direction of the court . . . to sell Haene [encumbered property] subject to such mortdesgeor
other encumbrances."); Glenny v. Langdon, 98 U0§25 (1878) (explaining that Bankruptcy Act of 86
conferred on assignee power to sell property, stitgeencumbrances); Yeatman v. New Orleans Sav., In
95 U.S. 764, 767 (1877) (explaining under Bankrygict of 1867, section 14, "[almong the rights whic
vest at once in the assignee by virtue of the actidn in bankruptcy, and of his appointment ashsu
assignee, is the right to redeem the property tateesf the bankrupt”).

% SeeBankruptcy Act of 1867supranote 33, § 14; Bailey v. Glover, 88 U.S. (21 Wa342, 346 (1874)
("It is obviously one of the purposes of the Batrlaw, that there should be a speedy dispositfoine
bankrupt's assets . . . [t]his is only second ipdrntance to securing equality of distribution.")c®an v.
Conery, 12 F. 315, 319 (C.C.E.D. La. 1882) (apmyBuiley's purpose of Bankruptcy Act of 1867 to
statutes of limitation and deadlines).

37 seeBankruptcy Act of 1867supranote 33, § 20in re McConnell, 15 F. Cas. at 1298 (holding
unsecured creditors get dividend only after lardiwho enjoyed statutory lien under state law was
paid). Of course, the right of secured creditoreetdize on their collateral and share in the ediat
any shortfall would have been recognized underl®@0 Act.SeeHarrison v. Sterry, 9 U.S. (5
Cranch) 289, 302 (1809) (stating law could not cffereference rights of secured creditdg)k
parte Christy, 44 U.S. (3 How.) 292, 319 (1845) (holdiogeditors secured by mortgage have
foreclosure right against collateral property).

3 seeBankruptcy Act of 1867supranote 33, § 17 (“[T]he assignee shall . . . bevadith, and may retain
out of money in his hands, all the necessary dsdments made by him in the discharge of his durg,ea
reasonable compensation for his services, in therelion of the court.")n re Noyes, 18 F. Cas. 465, 466
(C.C.D. Mich. 1872) (No. 10,371) (interpreting laage of section seventeen to require assignee apply
court for administrative expenseh);re Dean, 7 F. Cas. 286, 291 (C.C.D. Ky. 1868) (N693)

[t is too plain for discussion, that this prowsi [of the Bankruptcy Act of 1867]
means, that the assignee is to be allowed botdisimirsements, and, at all events, a
reasonable compensation for his services in abgsagnd that he may retain the sum
allowed out of money in his hands, if he has any.

39 seeBankruptcy Act of 1867supranote 33, § 27
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Administrative expenses;

Debts, including taxes, due to the United States;

Debts, including taxes, due to the state in whitehkiankruptcy
case was pending;

4. Wage claims; and

5. Any other priority created by a law of the Uniteit®s°

whN ke

[A]ll creditors whose debts are duly proved andwatd shall be entitled to share in the
bankrupt's property and estate pro rata, withowt @niority or preference whatever

except that wages due from him to any operativeglerk, or house servant, to an
amount not exceeding fifty dollars, for labor pemfied within six months next

preceding the adjudication of bankruptcy, shalehétled to priority, and shall be first

paidin full . ...

U.S. v. Herron, 87 U.S. (20 Wall.) 251, 259 (187&ferring to Bankruptcy Act of 1867, and remarking
"preferences are forbidden in order that equatitision may be effected")n re Erwin, 8 F. Cas. 779, 780
(C.C.D. Ga. 1870) (No. 4,524) (holding section #aras no priority to judgment creditors).

0 Bankruptcy Act of 1867supranote 33, § 28

[A] third meeting of creditors shall then be called the court, and a final dividend
then declared . . . . Preparatory to the finaldéimid, the assignee shall submit his
account to the court and file the same, and givieado the creditors of such filing . . .
. The court shall thereupon order a dividend of ébtate and effects, or of such part
thereof as it sees fit, among such of the creditmshave proved their claims, in
proportion to the respective amount of their sattd . . . . In the order for a dividend,
under this section, the following claims shall Inéitéed to priority or preference, and to
be first paid in full in the following order:

First. The fees, costs, and expenses of suitsttendeveral proceedings in

bankruptcy under this act, and for the custody ofpprty, as herein

provided.

Second. All debts due to the United States, andaaks and assessments

under the laws thereof.

Third. All debts due to the State in which the edings in bankruptcy are

pending, and all taxes and assessments made tnedemts of such State.

Fourth. Wages due to any operative, clerk, or hagsgant, to an amount

not exceeding fifty dollars, for labor performedthin six months next

preceding the first publication of the notice obpeedings in bankruptcy.

Fifth. All debts due to any persons who, by thedakthe United States, are

or may be entitled to a priority or preferencelike manner as if this act had

not been passedilways provided That nothing contained in this act shall

interfere with the assessment and collection oédaxy the authority of the

United States or any State.

The significance of the final proviso can be deBlafehe editors of the fourteenth edition of CoBiem
Bankruptcy suggest that it "apparently lifted sdelbts into a position prior even to costs of adstiation,
notwithstanding their otherwise expressly subordirdnaracter." 3A GLLIER ON BANKRUPTCY, { 64.01, at
2047 (James William Moore, et al. eds., 14th ed.7198lternatively, it could simply be understood to
preserve lien rights and the ability of these uaftsivil government to collect from the debtortbe debtor's
property after bankruptcyteeORLANDO F. BUMP, BUMP ONBANKRUPTCY 241-42 (10th ed. 1877).
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Regardless of the relationship between sectionartV 28 of the 1867 Act,
unpaid wages continued to enjoy a limited but sl priority. The wage
priority had, however, fallen one place and was ramhind certain state claims
over which it would have enjoyed priority under ti&841 Act. Judicial
construction of section 28 was generous. A fatf@ming wages on behalf of his
minor sofi' and a temporary accounténvere both afforded priority. However, in
1878 the District Court drew the line: there wobkino priority for an amount due
for services to be rendered under an employmerttacin which the bankrupt had
breached when it went out of busin&sVhile the Register in bankruptcy had
relied on the family-protection policy of the 140 allow the employee a priority
for future wages he would have earned but for hipleyer's cessation of business,
the District Court disagreed. Relying on the plaieaning of section 28 ("for
wages due . . . for labor performed . . . ."), thairt concluded that the claimant
"has not performed labor, and he is not entitled/ages which are a compensation
for labor.”® In any event, Congress repealed the 1867 Act if818ith little
opposition?®

41 Seeln re Harthorn, 11 F. Cas. 705, 705 (D. Me. 1870) (N&68) (“Ordered, that fifty dollars of the
claim proved by [bankrupt], for services of his orison . . . be allowed and paid as a preferrachca

2 See In reTaylor, 20 F. Cas. 1070, 1070 (D. Mass. 1876) (N977) (allowing priority for wages for
"work of a clerk . . . who was only engaged for tweeks, and for [a] single occasion").

“3Seeln re Prevear, 19 F. Cas. 405, 406 (N.D.N.Y. 1878) (Ng053).

4 See id.("The statute manifestly contemplates making miovi for laborers and their families whose
occupation suggests that they have but limited oderate means, and whose daily, weekly, or monthly
wages are necessary for their support . . . .").

“1d. A New York court added concern for the employéarsily to the purposes of that state's employee
preference lawSeePeople v. E. Remington & Sons, 45 Hun. 329, 343 (N&up. Ct. 1887) (Maule, J.,
concurring) ("[Statute] was designed to secureptfvenpt payment of the wages of persons who, aasscl
are dependent upon their earnings for the supgadttemnselves and their families . . . .5ge also In re
Stryker, 53 N.E. 525, 526 (N.Y. 1899) (explainitgt law "was not designed to give a preferencé¢o t
salaries and compensation due to officers and graptof a corporation occupying superior positiohs
trust or profit"); In re New York Locomotive Works, 26 N.Y.S. 209, 212 (Géerm 1893) (discussing
People v. E. Remington & Soasd concern for families of wage earners).

6 SeeTabb,supranote 10, at 21 ("By all accounts, the sentimentrépeal was overwhelming."3f. 28
Cong. Rec. 4612 (1896) (statement of Sen. Burttffjhe crowning evil of the law of 1867 was the
enormous fee bill which the register in bankrupacy the assignee in bankruptcy were enabled toigax
against the estate of a bankrupt . . . ."); DavidSkeel, The Genius of the 1898 Bankruptcy A& BMORY
BANKR. DEV. J. 321, 330 (1999) (citing desire "to prevent sahthe abuses of the 1867 Act" in making
1898 Act); Charles Jordan Tabh, Century of Regress or Progress? A Political Higtof Bankruptcy
Legislation in 1898 andl998, 15 WORY BANKR. DEV. J. 343, 354 (1999) (highlighting "negative
experience with the . . . 1867 Act" as source daylén passage of 1898 Act). High fees and expense
contributed to the demise of the 1867 Agte In reWoodard, 95 F. 955, 956 (E.D.N.C. 1899) ("One ef th
purposes of the act of 1898 in establishing a umfeystem of bankruptcy was to avoid what was the
principal cause of the repeal of the bankrupt §di8%7—excessive fees and great expense."); Skepia
at 332 (suggesting "costs of administration haiddéfad taste in lawmakers' mouths after the 1887 A
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B. The 1898 Act

The Bankruptcy Act of 1898 so far has been the nass$ing effort of Congress
to legislate in the field of bankruptéyThe 1898 Act continued to provide priority
for wage claims, but the relative priority changsebveral times. Initially, the
priorities of the 1898 Act followed the Act of 1867 Secured claims were
unaffected by the Act and secured creditors redetlieir collateral, or its value,
before any unsecured credit§fsSection 64a appeared to provide first priority for
taxes)’ but section 64b went on to provide for all pripriflaims, including taxes.
Wage claims appeared in section 64b as a four#l faority to the extent of three
hundred dollars for "wages due to workmen, cledksservants” now earned only
within three months of the adjudication of bankoyp?

Judicial analysis of the scope of the priority ethdoward the narrow with
some exceptions. Learned Hand noted that each areshithe trilogy of the 1898
Act (workmen, clerks, and servants) expanded oin finiedecessors under the 1867
Act> Yet, earlier he had been unwilling to extend thierjty to a manager of a
broker's branch officé and fifteen years later he held that "it wouldameabuse of

47 SeeBankruptcy Act of 1898, ch. 541, 30 Stat. 544 éadpd by Bankruptcy Reform Act of 19788
L. No. 95-598, 92 Stat. 2549, 2682F; Hon. Prudence Carter Beattlydging at the End of the Millennium
AM. BANKR. INST. J., Nov. 1999, at 28 ("When the U.S. Congress plabseBankruptcy Act of 1898, it was
intended to be a temporary measure. However, th@sebeen a bankruptcy law in continuous effect ever
since."); Hon. Leif M. Clark & Douglas E. Deutsdiew Development: The Delaware Gap: Exposing New
Flaws in the Scheme of Bankruptcy Referr&lsAmM. BANKR. INST. L. REV. 257, 261 (1997) ("[I]n 1898
Congress enacted a bankruptcy act which stoocthet time.").

8 SeeBankruptcy Act of 1898supranote 47, § 67(d) ("Liens given or accepted in gtaith and not in
contemplation of or in fraud upon this Act, and forpresent consideration, which have been recorded
according to law, if record thereof was necessaiyrder to impart noticeshall not be affected by this Agt
(emphasis added)n re Proudfoot, 173 F. 733, 734 (C.C.N.D.W. Va. 1909rffying "plain intent of the
bankrupt law" that secured creditors take prioower wages due to laborer8ut seeln re Tebo, 101 F.
419, 420-21 (D.W. Va. 1900) (holding priority wagjaims must be paid ahead of liens).

49 seeBankruptcy Act of 1898supranote 47, § 64a (“The court shall order the trustepay all taxes
legally due and owing by the bankrupt to the Uniates, State, county, district, or municipalityadvance
of the payment of dividends to creditors . . . .").

01d. at § 64b. See text of section 64b, providing fbpaority claims, including taxes.

%1 Learned Hand iin re Albert O. Brown & Costated:

Act March 2, 1867 [. . .] provided that priority sid not be given, 'except that wages
due from him (the bankrupt) to any operative orrlcler house servant' shall be
preferred. In the present act [. . .] the wordsvemekman, clerk, or servant.' '‘Workman'
is possible a wider phrase than 'operative,’ aed/asit' is undoubtedly wider than
'house servant; but the section is obviously copfest the law of 1867.

See In reAlbert O. Brown & Co., 171 F. 281, 281 (S.D.N.Y.0B) (holding manager was not a
"clerk" and therefore not entitled to wage prioyity
2 3eeid.

It is quite clear that Olmsted is not a 'workma' the bankrupt. Nor is he a 'servant,’
because the term does not include all instancebeoformal relation of master and
servant [. . . ] In the more limited sense, itustg clear that Olmsted is not a 'servant.'
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terms" to allow a "chief designer" of radios to @njpriority status® Similarly,
other courts jealously guarded the wage prioritie d&y denying priority status to
the president of a bankrupt corporatibna general managet,a traveling
salesman® and a commission agetitalthough part time clerks who also worked
for others enjoyed the priorif§f. Congress expanded the class of priority wage
claimants in 1906 by adding "traveling or city safen.®® Still, courts continued to

%3n re Lawsam Electric Co., Inc., 300 F. 736, 736 (S.[V.N.924).
%4 The majority inin re Carolina Cooperage Catated:

Slocumb was neither a workman, a clerk, nor a sg¢nia the sense in which these
limiting words are used. If congress had intendesl! provision to extend to presidents
of commercial corporations, it would have said Beesidents of such corporations do
not generally act as workmen, clerks, or servalis, exercise authority over these
classes, occasionally arbitrary and oppressiveaklwdys in a way to let them know the
president is not one of them.

96 F. 950, 952 (E.D.N.C. 1899).
%5 The majority inin re Grubbs-Wiley Grocery Cestated:

Ordinarily a workman is understood to be 'one wdimts . . . one who is employed in
labor.' Doubtless the statute has reference torkman employed on some character of
work,—laboring for some person who sustains to thm relation of an employer or

master, for whom he works. So, also, the term &ehwordinarily means a person

employed by another to render personal servicekg@mployer . . . . This claimant
was himself a stockholder . . . and was one obtied of directors, and was its general
manager . . . . He was not a servant, as he hadaster over him [. . .] It is true, he

was, in a certain sense, working for the corpomatibe legal entity; but . . . he was the
representative of the corporate body.

96 F. 183, 184 (W.D. Mo. 1899). After explaining wthe claimant should not enjoy priority status, the
District Court went on to affirm the decision okthreferee to allow priority status for the reasdeatalue of
the claimant's serviceSee idat 185.

%6 See In reScanlan, 97 F. 26, 27 (D. Ky. 1899) (using varidiggionary definitions to determine meaning
of three statutory wordsBut see In re-lick, 105 F. 503, 505 (S.D. Ohio 1900) ("But | @melined to the
opinion, and will so hold, that a salesman, prgpspeaking, will come within the term ‘clerk,' aisd
entitled to priority.").

5" See In reMayer, 101 F. 227, 227 (E.D. Wis. 1900) ("[T]he cunission service was merely an incidental
agency in procuring customers, with no obligatiorsérve, and the claim is not one entitled to fxior. .

."); see alsdn re Crawford Wollen Co., 218 F. 951, 954 (N.D. W. \1815) ("[A]gents selling on salary or
on commission were held to be outside the privBegiesection 64b, cl. 4, of the Bankruptcy Actlf);re
Caldwell, 164 F. 515, 516 (E.D. Ark. 1908) (obsegviCongress specifically amended act to avoidtstric
judicial construction holding salesmen not protdatiass).

%8 See In reBaublatt, 156 F. 422, 423 (E.D. Pa. 1907) ("Exslegimployment by the bankrupt has never
been considered necessary to constitute the claianelerk . . . .")see also In réd. O. Roberts Co., 193 F.
294, 295 (D. Minn. 1912) ("If the labor performed him is so performed under his employment as ¢lerk
and is not performed as a part of his duties asfficer, then he is entitled to priority for his ges as a
clerk."). But see In rd.. W. Birmingham & Son Co., 1 F.2d 511, 511 (ET2nn. 1924) (finding manager
who performed functions of clerk in connection wdllities as treasurer could not claim priority).

%9 Act of June 15, 1906, ch. 3333, 34 Stat. 267 (alimgnstatute to include traveling or city salesmen)
SeeCrawford Wollen Cq.218 F. at 954 (noting 1906 Amendment of Bankmpict section 64b, cl. 4,
expressly included traveling salesmen and agefitsgsen salary or commissionf;aldwell 164 F. at 516
("When Congress found that some of the courtsngithat provision of the act a strict constructibagd
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treat the scope of the wage priority narrowly byclesing payments due for
managing an "outsourced" but in-house departmeatrfinufacturing compariy,

a plant superintendent who performed extensive aidabor®' a general manager
and shop superintendéfitor a teache¥ Even a surety who had advanced funds to
the bankrupt for payment of wages could not be aydted to the wage-earners'
priority,* although a specific wage assignment did carry tege-earner's
priority.®®

held that a traveling salesman was not within fhsses mentioned, it amended the act so as to &vatid
construction by adding the words 'traveling or sigfesmen.") (citations omitted).

0 'See In reThomas Deutschle & Co., 182 F. 430, 434 (M.D. P40)¢"[T]he remuneration to which he
was entitled was not wages but an agreed pricartales produced, which the law does not undertake
preferentially provide for.")see also In r&onk, 270 F. 657, 659 (E.D. Mich. 1920) (denyingpty claim
where claimant managed store based on contractbaitkrupt and exercised discretion in performarfce o
duties);In re Quackenbush, 259 F. 599, 601 (D.N.J. 1919) (fipgierson under contractual agreement with
bankrupt to run stamp business is not salesmaereaist within meaning of Bankruptcy Act).

®1 See In reContinental Paint Co., 220 F. 189, 190 (N.D.N.Y18Psee alsoNright v. Chase Nat'| Bank
of City of New York, 92 F.2d 271, 272 (4th Cir. I93"Services rendered or labor performed as imtale
to the duties of a manager in charge do not makeeither a laborer or a traveling representativén'ye
Crown Point Brush Co., 200 F. 882, 886 (N.D.N.Y12p (finding assistant general manager's duties
involving some physical activity and labor "did macessarily constitute him a workman or servant”).

%2 SeeBlessing v. Blanchardr{ re Pacific Motor Car Co.), 223 F. 35, 37 (9th Cir. 19{3Ve think the
word 'servant' should be held to mean a restrickass of subordinate helpers who work for wages.");
see also In rePac. Oil & Meal Co., 24 F. Supp. 767, 770 (S.D..AQ&38) ("Congress certainly never
intended that wage claims of officers of a corporat-even minor officers—who are in any way
responsible for management or who assist in pdiicsning should be given priority over the claims of
general creditors.")in re Broudarge Bros. Novelty Yarn, Inc., 22 F. Suppl,8891 (E.D.N.Y. 1938) ("[l]t
has been held that a general manager of a storeteuagh he at times sold goods and at times redder
clerical services, was not entitled to priority.").

%3 Seeln re Estey, 6 F. Supp. 570, 570-71 (S.D.N.Y. 1934)ding that a teacher is not a "workman,"
"clerk," "salesman," or "servant"$ge also In re&.awsam Elec. Co., 300 F. 736, 736 (S.D.N.Y. 192qh¢
statute was intended to favor those who could rotkpected to know anything of the credit of their
employer, but must accept a job as it comes, tomvtiee personal factor in employment is not a pcatiie
consideration.")jn re Gay & Sturgis, 233 F. 604, 605 (D. Mass. 1916)dgubt whether the earnings of a
professional man, employed primarily because ofdasning and his ability to advise helpfully, am®perly
described as 'wages'. . ..").

% SeeUnited Sur. Co. v. lowa Mfg. Co., 179 F. 55, 58 (&h. 1910) (characterizing transaction as
simple loan rather than purchase of claims fromkenxs which would secure some equitable right agains
principal debtor deserving priorityCompare In reAllen Carpet Shops, Inc., 27 B.R. 354, 358 (Bankr.
E.D.N.Y. 1983) (holding bank cashing wage checksstituted overdraft or loan, not intentional assignt
of wage claims so not entitled to priority)th Wilson v. Brooks Supermarket, Ind¢n (e Missionary Baptist
Found. of Amer.), 667 F.2d 1244, 1247 (5th Cir. 298'Under the former Bankruptcy Act of 1898, the
judicial policy to allow priority to assigned wagkims was designed for the protection of the woriwno
is thereby enabled to liquidate his claim againstiiankrupt more advantageously.").

% SeeShropshire, Woodliff & Co, v. Bush, 204 U.S. 18907) (holding assigned wages had priority in
bankruptcy);see alsdWilson v. Brooks Supermarkeln(re Missionary Baptist Found. of America, Inc.),
667 F.2d 1244, 1247 (5th Cir. 1982) (affirming pipie set forth inShropshireand indicating unless there
is clear legislative intent in Bankruptcy Code notallow transferees to stand in shoes of transfero
transferees' position does not change by trandfecal 140 Security Fund v. Hack, 242 F.2d 375, 875
378 n.6 (2d Cir. 1957) (holding "where collectivargaining agreement provided only for payments by
employer to welfare fund, with no assignment orudgidn of workmen's wages, welfare fund was not
entitled to wage claim priority against bankruptpdoyer").
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Under the 1898 Act courts again articulated a palestic rationale for the
wage priority. "All creditors are supposed to staipon an equal footing before the
law . . . .®® Nonetheless, courts frequently observed that &[fankruptcy act,
while primarily intended to secure an equal disttitn of the assets of the bankrupt
among his creditors, evinces a strong intent orptre of Congress to protect those
who are dependent on their daily earnings for thepport . . . ¥ Advancing this
paternalistic argument the Ninth Circuit recognizét precarious nature of
working class life when it remarked that "[p]rigribf payment was intended for the
benefit only of those who are dependent upon tweiges, and who, having lost
their employment by the bankruptcy, would be incheésuch protection®® Even
the Supreme Court acknowledged this rationale 218 Guaranty Titlewhen it
held that the wage claims under the 1898 Act haorifyr over the contractual
obligations due to the United Staf@sHowever, anticipating concerns for
nonadjusting creditors, which would be more speaily articulated forty years
later/° the District Court articulated a different groufod the priority when it noted
that typical wage-earners cannot be "expected tovkifie credit standing of their
employer but must accept employment as it corfies."

Thus, three factors animated the courts' applicadbsection 64b (and, after
1938, section 64a): a strong emphasis on creditpalgy coupled with the
assertion that typical employees could not effetyivprotect their interests, and

% n re Flick, 105 F. 503, 507 (S.D. Ohio 1900).

71n re Caldwell, 164 F. 515, 516 (E.D. Ark. 1908).

% Blessing v. Blanchardr{ re Pacific Motor Car Co.), 223 F. 35, 37 (9th Cir. 1915
% SeeGuarantee Title & Trust Co. v. Title Guar. & S@o., 32 S. Ct. 457, 460 (1912)

The policy which dictated it was beneficent andlweilght induce a postponement of
the claims, even of the sovereign, in favor of ¢hegho necessarily depended upon
their daily labor. And to give such claims prioritpuld in no case seriously affect the
sovereign. To deny them priority would in all casesously affect the claimants.

" professors Lucian Arye Bebchuk and Jesse M. Feeths to have introduced the term "nonadjusting
creditor” in their seminal workhe Uneasy Case for the Priority of Secured ClamBankruptcy As they
later explained,

[a] 'nonadjusting' creditor is a creditor that, fore reason or another, cannot or does
not adjust the terms of its loan to reflect theeefffon its loan of all the arrangements
the borrower enters into with other creditors, udthg the creation of security interests
which, under full priority, completely subordinatee nonadjusting creditors' claim in
bankruptcy.

Lucian Ayre Bebchuk & Jesse M. Friethe Uneasy Case for the Priority of Secured ClamBankruptcy:
Further Thoughts and a Reply to Critj@2 GRNELL L. REV. 1279, 1295-96 (1997p5eeHanoch Dagan,
Restitution in Bankruptcy: Why All Involuntary Cieds Should Be Preferred’8 AM. BANKR. L.J. 247,
277 (2004) (noting Bebchuk and Fried's observdtimm-adjusting” creditors cannot or do not adjesirs
of loan to reflect effect of all arrangements bareo enters into with other creditors on loan); Alan
Schwartz Bankruptcy Contracting ReviewetlO9Y ALE L.J. 343, 362 (1999) ("A non-adjusting creditor. . .
charge[s] the lower pro rata interest rate eitlealise it is unsophisticated or because the cadtening its
contracts deal by deal would be too high in refatmthe gains.").

™ n re Inland Waterways, Inc., 71 F. Supp. 134, 136 (InrM1947).
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thirdly, recognition that Congress had acted tatquioseveral sets of employees
who were especially dependent upon wages for salraind whose necessity made
them particularly subject to the vagaries of thieotamarket? Section 64b (and
later section 64a) was narrowly construed fromtlalee directions. Only those
closely hewing to the courts' cabined understandinthe enumerated categories
would enjoy a priority

As part of the continuing political legacy of theefwession, in 1938 Congress
again amended the 1898 Act with the Chandler’Aét.restated section 64a now
contained all priorities and arrayed creditors agnfive classes:

1. Administrative expenses;

2. Wage claims;

3. Expenses of creditors who successfully blocked a
arrangement, plan, or discharge;

4. Taxes due to the United States or any state; and

5. Any other debts granted priority by a law of theited States
and rent claims entitled to priority under state.la

2 Seeln re Flick, 105 F. 503, 507 (S.D. Ohio 1900) (recogrigimportance of creditor equality);
Caldwell 164 F. at 516 (noting Congress' intention to gubtvorkers who are dependent on their daily
earnings for their supporthy re Lawsam Electric Co., Inc., 300 F. 736 (S.D.N.Y24p(refusing claim for
wages because claimant was not in disadvantagéiibposf workman or servant). As Learned Hand put i
"[tlhe statute was intended to favor those who dadt be expected to know anything of the credithefr
employer, but must accept a job as it comes, tomvtie personal factor in employment is not a pcabiie
consideration.ld. Class bias was also at work. According to Handadio engineer "is not in the same
economic class as the workers [and] . . . wouldehbgen the first to resent the notion that he was a
workman or a servantltl. Of course, the enginebad sought priority for his unpaid wages, which seéms
belie Hand's characterization of the claimant'sifing class consciousness.

® The continuing confusion over the level of taximiapriority led Congress to enact substantial
amendments in 1926 that clarified the priority &% tlaims. However, the 1926 amendments went on to
subordinate wage claims to a new priority for tlxpemses of creditors who opposed confirmation of a
composition. But the amendments also increasedvége priority to six hundred dollarSeeAct of May
27, 1926, 44 Stat. 66Xee alsoTabb, supra note 10, at 27 (noting attempts made to "amekothe
perceived extreme pro-debtor orientation of the91A88t"). See generallRalph H. Colin An Analysis of the
1926 Amendments to the Bankruptcy, R& GoLuM. L. Rev. 789, 789 (1926) (stating, in regard to 1926
amendments, that "new amendments should go a laygteward effectuating a conformity in the theory
and practice of our bankruptcy law" concerning ki&ge in bankruptcy).

" SeeChandler Act, Act of June 22, 1938, ch. 575, 52.59840 (1938) (repealed by Bankruptcy Reform
Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549, 268 abb,supranote 10, at 28 ("After the Depression
came crashing down in 1929, Congress passed sererdebtor amendments that facilitated rehabititat
through bankruptcy. Severe restraints were laidnuthe ability of creditors to collect, even uporeith
collateral."); Tabbsupranote 10, at 29 ("The fury of bankruptcy legislat@ame to a head in 1938 with the
passage of the comprehensive Chandler Act . he.dhandler Act substantially revised virtually @flithe
provisions of the 1898 Act."); Anupama Yerramaiipte, Deciphering the Statutory Language of 11 U.S.C.
Section 1102(b)(3): Information Disclosure Requiests Imposed Upon Creditors' CommittegS Av.
BANKR. INST. L. REV. 361, 376 n.95 (2007) ("The Bankruptcy Act of 18@&ained in effect until it was
replaced by the Bankruptcy Reform Act of 1978. Heeve the 1898 Act was largely amended in 1938 by
the Chandler Act.").

5 SeeChandler Actsupranote 73.
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Unsurprisingly, given the political dynamics of ti®30s, holders of wage
claims were the clear beneficiaries of the 1938ratments. Congress repositioned
the wage priority upward and slightly broadened thess of its beneficiaries,
clarifying that part-time and non-exclusive tramgli salesmen also enjoyed
priority.”® Yet the apparent improvement of priority for wagaims was tempered
because three priorities of the preceding versiothe statute were folded into an
enhanced category of administrative claithgvith their move to a second priority
position, unpaid wage earners enjoyed their highastity ever. And for the first
time Congress subordinated all federal claims,unticlg tax claims, to those of
wage earners.

The 1898 Act continued to undergo modificationsiluitg repeal in 1978®
None of these later amendments changed the highitprstatus of wage claims
afforded with the 1938 Chandler ACtYet at all times under the 1898 Act, and
notwithstanding the continued permutation and esjmsmnof its priority provisions,
the Court continued to assert that "the broad mepf the Bankruptcy Act is to
bring about an equitable distribution of the bapksiestate among creditofS."

5 See3A COLLIERS ON BANKRUPTCY { 64.201 [2.2] (1967)Chasing the Lien Through 67b of the
Bankruptcy Act3 STAN. L. Rev. 711, 718 n.30 (1951) ("Prior to the 1938 amends)epriority was given
in bankruptcy to debts entitled to priority undeate law."); John C. McCoid, lIStatutory Liens in
Bankruptcy 68 Av. BANKR. L.J. 269, 275-76 (1994) ("The 1938 legislation gaps on wage and rent liens
on personal property not accompanied by possesion.

"’ SeeCOLLIERS, supranote 76;see alsaJudge John H. Squires & Susan M. Pistorits Evolution of
Bankruptcy Law in the Northern District of Illingi¢0 DEPAUL Bus. L.J. 27, 52 (1997) ("One of the most
important revisions was the addition of Chapterl Xtir the purpose of providing a method by which a
wage-earner debtor could pay his creditors in ifulinstallments or effect a composition by paymehta
percentage of his debts over a period of timed¢kJ. Williams,National Bankruptcy Review Commission
Tax Recommendations: Individual Debtors, Prioritiesd Discharge 14 BANKR. DEv. J. 1, 43 (1997)
(noting "there is a long-standing policy beginningth the 1938 Chandler Act amendments that has
subordinated tax liens to administrative expenses")

8 SeeAlan J. Feld, NoteThe Limits of Bankruptcy Code Preemption: Debt Bésge and Voidable
Preference Reconsidered in Light of Sherwood Pesirig8 CARDOZO L. REV. 1447, 1455 n.42 (2006)
("Though there were a number of amendments to 88 Act, major reforms in some areas were enacted
through the Bankruptcy Reform Act of 1978 . . ; Phillip J. Giese, NoteTill v. SCS Credit Corp.: Can
You "Till" Me How to Cram This Down? The Supremei€éddresses the Proper Approach to Calculating
Cram Down Interest Rate83 FEPP L. REV. 133, 137 (2005) ("Although the 1898 Act enjoyedbag
tenure, it was amended several times—most notaplthé Chandler Act of 1938."); Eric A. Posn&he
Political Economy of the Bankruptcy Reform Act 878 96 McH. L. Rev. 47, 61 (1997) ("Moreover,
Congress had amended the 1898 Act many times, andschad interpreted the 1898 Act and its
amendments in an aggressive way, resulting in adawankruptcy that often bore little relation toet
statutory text."); Tabbsupranote 10, at 30 ("Over the next forty years, Cosgr@mended the bankruptcy
laws dozens of times . . . .").

"9 SeeAct of July 30, 1956, ch. 784, Pub. L. No. 840 @P6widening definition of traveling salesmen in
1956); Act of July 5, 1966, Pub. L. No. 89-496, 8@t. 270 (1966) (repealed 1978) (modifying exiant
priority of tax claims in 1966)see alsaMicCoid, supranote 76, at 280 ("Though not similarly protected in
the fourth draft, wage claims given priority ategnthat advantage in the fifth and the final dréfts

8 Kothe v. R.C. Taylor Trust, 280 U.S. 224, 227 @P%eeKuehner v. Irving Trust Co., 299 U.S. 445,
451 (1937) ("[T]he object of bankruptcy laws is #mguitable distribution of the debtor's assets ajsbhis
creditors . . . ."); Tabbsupranote 10, at 25 ("Much of the 1898 Act was direatetl at debtor relief, but
rather at facilitating the equitable and efficiemtministration and distribution of the debtor'sgedy to
creditors.").
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Employee benefits other than wages achieved sul@tanominence after World
War 113! Thus it is not surprising that the question of thlee the wage priority
extended to such benefits eventually came to tree fdhe Supreme Court decided
two benefits priority cases under the 1898 Act.Uhited States v. Embassy Rest.,
Inc.2? a six-member majority held that mandatory emplamgtributions to a union
welfare fund required under a collective bargainaggeement did not qualify as
"wages . . . due to workmef£'The majority concluded that the contributions were
neither wages nor were they due the employees. cdhgibutions, even though
mandatory, were just that—contributidfis.Further, they were not due to
"workmen" because the contributions were to be paitthe trustees of the welfare
funds maintained by uniofi3 Nor, the Court noted, were the contributions field
separate accounts for the benefit of specific meaffe

The majority also cited principal and pragmaticsaes for its decision. Citing
one of its earlier bankruptcy cases for the prdfwosithat "[tlhe broad purpose of
the Bankruptcy Act is to bring about an equitabistribution of the bankrupt's
estate® and a labor case for the axiom that exemptions tarebe strictly
construed? the Court noted that the wage priority pre-dates éxistence of non-

81 See BRUCE G. CARRUTHERS & TERENCE C. HALLIDAY , RESCUING BUSINESS THE MAKING OF
CORPORATEBANKRUPTCY LAW IN ENGLAND AND THE UNITED STATES 328 (Clarendon Press 1998) ("In
the post-World War 1l period, employee compensatimmneasingly consisted of both wages and benéfits.
see alsoMichael S. GordonQverview: Why Was ERISA Enacte@? PENSION AND EMPLOYEE BENEFIT
LAw 73, 75 (John H. Langbein & Bruce A. Wolk eds., 20@D. Scott PryorRock, Scissors, Paper: ERISA,
The Bankruptcy Code and State Exemption Laws flivilual Retirement Accountg7 AM. BANKR. L.J.
65, 69-70 (2003) ("Congress wished to encouragetrof pension plans and to protect participantann
beneficiaries of such plans when it enacted ERIBA."

82359 U.S. 29 (1959).

8 d. at 35.

8 See id.at 32-33 ("[l]t does not appear that the partieshe collective agreement considered these
welfare payments as wages. The contract here rafeiteem as ‘contributions."$ee alsd_ocal 140 Sec.
Fund v. Hack, 242 F.2d 375, 378 (2d Cir. 1957) [@xing payments by employer to security fund cdat
only debtor creditor obligation between employed éimrd parties for something other than wagés)ie
Int'l Automated Machs., 13 B.R. 119, 120-21 (BamkD. Ohio 1981) (allowing employer contributions
only general priority status).

8 See Embassy Res359 U.S. at 33 ("Embassy's obligation is to dbate sums to the trustee, not to its
workmen; it is enforceable only by the trustees wémoy not only the sole title, but the exclusive
management of the funds."$ee also In reBrassel, 135 F. Supp. 827, 830 (N.D.N.Y. 1955)iding
employee never had property interest in employeostribution to fund since trustee's discretion in
administration of fund was "final and conclusivel)pcal 140 Sec. Fund42 F.2d at 378-79 (Hincks, J.,
concurring) (concluding denial of priority claim psoper because "it is self-evident that the appélFund
is not aworkmary).

% See Embassy ResB59 U.S. at 32 (“[These contributions] are fams of $8 per month for each
workman. The amount is without relation to his fpwages or productivity."see also In réA & S Elec.
Corp., 379 F.2d 211, 212 (2d Cir. 1967) (holdingtdbutions did not have customary attributes ofjesm
because they were flat sums); Sulmeyer v. S. Qaé Prades Trust Fund, 301 F.2d 768, 771 (9th1362)
(finding contributions to holiday fund were "wagd®cause were based on percentage of employeets wag
and tax, social security and unemployment compensatere withheld).

87 See Embassy Res359 U.S. at 31 (quoting Kothe v. R.C. Taylor §ii280 U.S. 224, 227 (1930)).

8 Seeid. ("[l]f one claimant is to be preferred over othettee purpose should be clear from the statute."
(quoting Nathanson v. NLRB, 344 U.S. 25, 29 (1952ge also In r&8oston Reg. Med. Ctr., Inc., 265 B.R.
838, 851 (B.A.P. 1st Cir. 2001) (noting "equalitfy distribution" principle calls for strict constriion of



2008] THE MISSING PIECE OF THE PUZZLE 139

wage employee benefits and that the "few and gdaadeendments” subsequent to
1898 evidenced Congress' limited solicitude for leyges®™ Re-emphasizing the
employee-trustee distinction, the majority also resped a new concern: that
permitting benefits contributions to share prionitith employee wages would end
up "reducing his own recovery®'an anti-dilution argument. Finally, the Court
returned to the paternalistic principle of its 19GRarantee Titl& decision by
restating what it believed to be the fundamentdicpof the wage priority: "the
purpose of Congress has constantly been to enabl@ogees displaced by
bankruptcy to secure, with some promptness, theesndirectly due them in back
wages, and thus to alleviate in some degree thishigrthat unemployment usually
brings to workers and their familie¥"Regardless of the pedantic logic of the
Court's reasoning, the unigue dependence on wagethd masses in the labor
market and a heightened concern for the effect;miemployment on closely related
third parties clearly animated the majority's ariy

Nine years later another six-member majority hdidt tunpaid mandatory
contributions to an annuity plan that were creditedthe accounts of specific
employees were not priority claims. Joint Indus. Bd. v. United Statéshe Court
extended the holding &dmbassy Resto an obligation to an annuity payable upon
the employee's death, retirement, or disabifityAlthough crediting the
contributions to an employee's individual accoaoked more "wage-like" than the
non-allocated welfare benefits addresse&iimbassy Restthe majority cited three
principal reasons for not relaxing its prior narreanstruction. The Court first
reiterated the fundamental purpose for the wageripriit had identified in
Guarantee Titleand Embassy Restpromptly to secure back pay to alleviate "the
hardship that unemployment usually brings to waskand their families® The
majority reasoned that the annuity benefits wenes timot wage-like because
"nothing was payable to employees except upon ¢hareence of certain events."
Retirement benefits, even though negotiated asopdine employee's compensation

federal bankruptcy priority statuteln re Little, 216 B.R. 769, 770 (Bankr. E.D.N.C. 199&Xflaining
sections of Bankruptcy Code giving one creditoopty over another must be strictly construed).
8 Embassy Rest359 U.S. at 32

This class of claim has been given a preferredtipasin the Bankruptcy Act for over
100 years, long before welfare funds played any jpalabor negotiations. True, the
Congress has amended the Act, but such amendnarédken few and guarded ones,
such as raising the ceiling on the amount permitédting the relative priorities and
enlarging the class to salesmen, clerks, etc.

d. at 34.

°1 See suprdext accompanying note 68.

2 Nathanson v. NLRB, 344 U.S. 25, 29 (1952).

93391 U.S. 224 (1968).

% |d. at 225-26 (“Contributions received by the trustess credited to the account of the individual
employees but are 'payable to him . . .' upon de&tirement from the industry at age 60, permanent
disability, entry into the Armed Forces, or ceasim@pe a participant under the plan.").

zz Id. at 226-227 (quotingmbassy Rest359 U.S. at 32 (1959)).

Id.
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package, were not wages because they were notntyrravailable to the
employe€” The majority next returned to its pragmatic ariltitibn rationale:

If delinquent contributions to welfare and anntimpds providing
deferred benefits to employees were to have equatity with
wages payable directly to employees, the maximuryalpe
immediately and directly to employees would be oeduwhenever
the individual wage claims approached $600 or whenthe assets
of the estate would not permit all wage claimseqhid in full®

In dicta, the majority extended this reasoninghe protection of junior priority
creditors, particularly citing concern for fourthigity claims such as workers
compensatioft? Finally, the Court noted that Congress had reedsstction 64a of
the 1898 Act afterEmbassy Restwithout change, from which it inferred
Congressional acquiescence in its earlier deci§foithe Court's paternalistic
concern arising out of the dependence of most eyapl on quick payment of
wages to allow them to buy their daily bread caistd its interpretation of
"wages." Its pragmatic concern about the effectsrofdening the wage priority on
both wage earners and those lower on the prioigy dolidified the Court's
conclusion that any change in the scope of the wageity should come from
Congress.

C. The 1978 Code

Work on completely reworking the Bankruptcy Actid98 began with a Joint
Resolution in 196&* culminating with the creation the Commission o th

7 SeeJoint Indus. Bd. of Elec. Indus. v. U.S., 391 284, 227-28 (1968) ("[T]he employee could not
assign, pledge, or borrow against the contributiontherwise use them as his own. Quite obviotisty
annuity fund was not intended to relieve the dsstref temporary unemployment, whether arising fthen
bankruptcy of the employer or for some other red$on

% |d. at 228-29.

% see id ("[[Increasing the amounts payable to second jyioreditors would reduce the assets available
for distribution to lower priority claimants andrg@al creditors, including wage claimants not &ditto
priority."). The Court specifically addressed thegative impact of expanding the wage priority oniows
taxes in a footnote.

It is instructive that workmen's compensation clwwere not provable in bankruptcy
until 1934, when they were given a seventh priority 1938 the priority for
compensation claims was abolished. Moreover, tardsSacial Security contributions
which are withheld from wages are entitled to arttoyriority as taxes rather than a
second priority as wages.

Id. at 229 n.7.

10014, at 228. ("Although the section was completely raated in 1967, § 64a (2), was left unchanged
despite the fact that in every Congress siEgassy Restaurabills have been introduced to overrule or
modify the result reached in that case.").

1015eeS.J. Res. 100, 90th Cong., § 2(a) (1968).
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Bankruptcy Laws of the United States in 19%0Congress eventually enacted the
Bankruptcy Reform Act of 1978% which created section 507(a)(3), the
Bankruptcy Code's version of the wage priority. n@@ssional action between
1978 and 2005 had little substantive effect onvtlage priority. The Bankruptcy
Reform Act of 1994 slightly broadened the scope tioé priority to cover
commissions generated by certain independent atotsa® The 1994 Act also
increased the maximum amount eligible for the wargerity.'* In 2005, however,
Congress enacted the Bankruptcy Abuse PreventidriCamsumer Protection Act
of 2005, which moved what had been the seventhrigridor alimony,
maintenance, and support to a new first prioritydomestic support obligation®,
This change had the effect of moving the wage jyiatown one place, but given
the infrequency of significant wage claims in iridival bankruptcies, it should not
have substantial distributional effects.

II. HOWARDDELIVERYSERVICE V ZURICH AMERICANINSURANCE

Howard Delivery Service (hereinafter "Howard") was erstwhile West
Virginia-based interstate freight carrier that @ted in a dozen states and
employed nearly 500 peopl¥.Howard had contracted with Zurich to provide it
with workers' compensation insurance in ten of ¢hstates” By the time Howard
filed chapter 11 in January of 2002, it owed Zunigwards of $400,000 in unpaid
workers' compensation insurance premidfiZurich ultimately filed a proof of
claim for $410,215 that asserted priority undetieacs07(a)(4), for "contributions
to an employee benefit plah"® Howard objected to Zurich's claim of priority stst
and the Bankruptcy Court upheld the objectirThe District Court affirmed*?
Zurich then appealed to the Fourth Circuit, whiekersed, 2 to I* Each of the

102 5eel aw of July 24, 1970, Pub. L. No. 91-354, 84 468 (1970).

1935eePub. L. No. 95-598, 92 Stat. 2549 (1978).

194 SeePub. L. No. 103-394, § 207 (1994;re Classic Auto Painting & Bodyworks, Inc., No. 93-207
1997 WL 33477610, at *1, n.1 (Bankr. S.D. Ga. J6nel997) ("The Bankruptcy Reform Act of 1994
amended Section 507(a)(3) to increase the allowezliat to $4,000 and permit claims by independelessa
representatives . . . ."); David G. Hickihe October Surprise: The Bankruptcy Reform AdS¥4— An
Analysis of Title H=The Commercial Issuge9 REIGHTON L. REV. 499, 509 (1996) ("[S]ection 207 does
nothing more nor less than increase the earnedsyagerity of Code section 507(a)(3) from $2,000t060
$4,000.00 and clarifies that this protection exgetmcertain independent sales representatives.”).

195 5eePub. L. No. 103-394, § 108(c) (1994).

16 See Pub. L. No. 109-8, § 802(d)(7see alsoGovTrack.us,S. 256 (109th): Bankruptcy Abuse
Prevention and Consumer Protection Act of 200p://www.govtrack.us/congress/bill.xpd?bill=8tR56
(last visited February 15, 2008).

12; SeeHoward Delivery Serv., Inc. v. Zurich Am. Ins. C%26 S. Ct. 2105, 2109 (2006).

i

1919, at 2110.

4d. at 2109-10.

1214, at 2010.

13 Howard Delivery Serv., Inc. v. Zurich American Ii&o. (n re Howard Delivery Serv., Inc.), 403 F.3d
228, 230 (4th Cir. 2005).
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judges wrote separately and the two who voted teree did not agree on a
rationale* Only Judge Niemeyer in dissent anticipated the r@gonstruction
agaitr11155t expanding priorities in his substantial os&oint Indus. BdandEmbassy
Res

The Fourth Circuit was not the first to consides thaim of priority for unpaid
workers' compensation premiums. Over a decadeeetirte Ninth Circuit held that
workers' compensation insurance was an "employeefite plan!'® The court
concluded that neither the statutory mandate okerst compensation nor the fact
that workers' compensation was not a "wage substitaould deny unpaid
insurance premiums their bankruptcy priofity.The two decisions intervening
before the Fourth Circuit's opinion Howard Deliverywent the other way. The
Eighth® and Tenth® Circuits agreed that the legislative history ofctim
507(a)(4) excluded workers' compensation fromdtgps. The latter circuits held
that only bargained-for benefits enjoyed priority.

For the third time when considering the priority efmployee benefits the
Supreme Court split 6 to 3. Justice Ginsburg wth&majority opinion in which
Chief Justice Rehnquist and Justices Stevens,aSddlomas, and Breyer joiné?ﬂ.
Justices Souter and Alito joined Justice Kennedpiion in dissent™® The
majority in Howard Deliverylimited its analysis of the history of what haccbme
codified at section 507(a)(5j to the comments of the Hod$tand Senate

114 1d. at 229. Judge King asserted that "[t]he langudgle Statute is plain and unambiguous,” and, by
consulting several dictionaries, concluded thatictis claim should enjoy priority statusl. at 235, 237.
Judge Shedd disagreed with Judge King's first csimh, holding that "the phrase as a whole [is]
ambiguous.'ld. at 239. After consulting the legislative historydaERISA, held that Congress intended that
"the workers' compensation insurance plan at issthas case qualifly] as an 'employee benefit pldd. at
239, 241. Judge Niemeyer in dissent agreed thatrtéaning of statutory phrase was plain but, after
consulting Supreme Court precedent, concludedthigastatute does "not give priority to claims fopaid
workers' compensation insurance premiurtt.at 245.

1151d. at 244-45 ("To read § 507(a)(4) as expansivelgaathe opinions of Judge King and Judge Shedd
not only disregards the explicit language of thetuge, but such a reading also violates the uniderly
ground rules for construing priorities under thenBaiptcy Code.").

116 Employers Ins. of Wausau v. Plaid Pantries, Ihcré Plaid Pantries, Inc.), 10 F.3d 605, 607 (9th Cir.
1993).

"71d. at 607.

118 SeeEmployers Ins. of Wausau, Inc. v. Ramettereé HLM Corp.), 62 F.3d 224, 226 (8th Cir. 1995);
see alsdl1l U.S.C. § 507(a)(4) (2008) re Shearon, 10 B.R. 626, 627 (D. Neb. 1981) ("Thetfopriority
covers all 'forms of employee compensation . t.im¢he form of wages.™).

195eeState Ins. Fund v. S. Star Foods, Ie.ré S. Star Foods, Inc.), 144 F.3d 712, 716 (10th 15@8);
see alsdl1l U.S.C. § 507(a)(4) (2006).

120 Howard Delivery Serv., Inc. v. Zurich Am. Ins. C26 S. Ct. 2105, 2108 (2006).

29, at 2117.

122 5ee generallyll U.S.C. § 507(a)(5) (2006) (placing "unsecurdaints for contributions to an
employee benefit plan” fifth in priority); As theoGrt noted:

At the time respondent Zurich American Insurancen@any (Zurich) claimed priority
treatment for unpaid workers' compensation premjuims relevant subsections were
numbered (a)(3) (wages) and (a)(4) (employee bepkfns). The Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005 altered the priority list so that
(a)(3) became (a)(4), and (a)(4) became (a)(5).
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Report$?* about its two earlier casedoint Indus. Bdand Embassy Restt was
thus "beyond genuine debate," according to Ju§iosberg, that "the main office
of § 507(a)(5) is to capture portions of employesmpensation for services
rendered not covered by § 507(a)(4)." And this ‘tmeifice” did not extend to
unpaid workers' compensation insurance premiunmsother words, only "fringe
benefits [that] generally complement, or 'subsgitufor, hourly pay'®> enjoy
priority status. And workers' compensation prensutid not fall into the wage
substitute or even wage compliment categories.

The majority buttressed its narrow reading of sectb07(a)(5) from three
directions: first, the broader ERISA definition a#mployee benefits was
inapplicable to construction of the Bankruptcy Codsecond, workers'
compensation is not a uniqueBmployeebenefit, and the long-standing twin
policies of equality of distribution and third, tkerresponding narrow construction
of priorities?® At the outset of its opinion the majority explaineat it refused to
read ERISA's definition of the almost identical mgsion ("employee welfare
benefit plan”) into the "employee benefit plan”tbé Bankruptcy Code because
nothing in the Bankruptcy Code authorized the Coairtio so'?’ Since Congress

Howard Delivery 126 S. Ct. at 2109, n.1.

128 seeHoward Delivery 126 S. Ctat 2111 (stating § 507(a)(5) was provided to inelbenefits at issue
in Embassy ResandJoint Industryand citing H.R. Rep. No. 95-595, at. 187 (1977)5..WCode Cong. &
Admin. News 1978, pp. 5963, 6147-48, summarizindexplaining that the amendment covers 'health
insurance programs, life insurance plans, pensiodd, and all other forms of employee compensdkiah
[are] not in the form of wages"gee alsoUnited States v. Embassy Rest., Inc., 358 U.S.339(1959)
(holding employer contributions to union welfareduwere not "wages due to workmen" thus not entitte
same priority status as wages); Joint Indus. BEle€. Indus. v. United States, 391 U.S. 224, 27558)
(determining employer unpaid contributions to abnpian were not wages due to workmen, and stating
was more appropriate for Congress to overrule pnétation of statutory wage prioritiesEimbassy Rest

12%5ee11 U.S.C. § 507(a)(5) (2006Howard Delivery 126 S. Ct. at 2111'Congress created a new
priority for [fringe] benefits, one step lower th#me wage priority [under § 507(a)(4)] . . . [aliog] the
provider of an employee benefit plan to recoveraithpremiums");see alsoS. REP. NO. 95-989, at 59
(1978) (explaining section 507(a)(5) created "neiorjty for consumer creditor—those who have defsabi
money in connection with . . . purchase of servicesthat were not delivered or provided").

125 Howard Delivery 126 S. Ct. at 2111.

12619, at 2112-13, 2116 (noting federal court questiohetier ERISA is appropriately used to fill in
blanks in a Bankruptcy Code provision," recognizmgrkers' compensation provides both fixed payments
for employees' on-the-job injuries and protects leggrs from significant tort liability, and usingdrollary
principle that provisions allowing preferences musttightly construed” in applying the Code); Natbzn
v. NLRB, 344 U.S. 25, 29 (1952) (determining, un8ankruptcy Act, "if one claimant is to be prefetre
over others, the purpose should be clear from thteite"); 4 @LLIER ON BANKRUPTCY, { 507.01, at 507—
10 (Alan N. Resnick et al. eds., 15th ed. rev. 2@UBecause priorities grant special rights to hieéders of
priority claims, priorities under the Code are ® arrowly construed. A party must fit clearly viitlthe
requirements of the priority statute to be acconuiéakity status.").

2" Howard Delivery 126 S. Ct. at 2107 (“Here and there in the Bapiay Code Congress has included
specific directions that establish the significafmebankruptcy law of a term used elsewhere inféueral
statutes.' No such directions are contained in §&(6), and we have no warrant to write them ifi®
text." (quoting United States v. Reorganized CF &dbricators of Utah, Inc., 518 U.S. 213, 219-220
(1996)) (citations omitted)).
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had cross-referenced a few Bankruptcy Code sectionsther statute¥? the
majority inferred that the lack of a cross-refeeno ERISA in section 507(a)(5)
disabled the Court from doing so of its own accdrd.

The majority next compared workers' compensatiothéotypes of employee
benefits at issue idoint Indus. BdandEmbassy RestJnlike payments to union
welfare funds and retirement annuities that bemegfiployees with no concomitant
gain to employers, "[w]orkers' compensation regimes. provide something for
employees—they assure limited fixed payments fortherjob injuries—and
something for employers—they remove the risk oféajudgments and heavy cost
generated by tort litigation*® The six members of the majority also made much of
the nearly universally compulsory nature of workesmpensation insurancg.
While acknowledging that not all states mandat¢ ¢naployers purchase workers'
compensation insurance, the majority assertedlledtirgely compulsory nature of
workers' compensation distinguished commitmentsemaployee benefit plans,
which benefit from bankruptcy priority, from run tdfe mill insurance obligations,
which do not** Finally, the majority noted that granting priorgtatus to an insurer
like Zurich would have the anomalous effect of prehg debts to a private
insurance carrier over general obligations suctaass owing to a state. Without
committing themselves, the majority strongly sugeesthat debts owed by
employers to a state workers' compensation fundidvenjoy only the standard

128 See, e.g.United States v. Reorganized CF & | Fabricators of Utaie,,1518 U.S. 213, 219 (1996)
(noting some provisions in Bankruptcy Code deahwitibjects identified outside Code or adopt defing
from other statutes, such as "places where the lBptdy Code makes referential use of the Internal
Revenue Code"); City of New York v. Feiring, 3135U283, 284, 288 (1941) (finding seller obligation
under New York City sales tax was consistent witéix" entitled to priority payment under 8§ 64 of
Bankruptcy Act); United States v. Sotelo, 436 U288, 275 (1978) (refusing to find cross reference
"penalty" under Internal Revenue Code determinaifvdebtor's status under Bankruptcy Act).

129 Howard Delivery 126 S. Ct. at 2113 (noting Congress did not iheldirections construing section
507(a)(5) terminology, therefore, Court may nottevthem into text.).

13014, Basic economics teaches that one party to comaiérahsaction would not benefit another without
something in return: "Providing health care to vewek fosters a healthy and happy workforce, and a
contented workforce benefits employerdd. at 2114, n.6. So the majority distinguished tiadl
employee welfare payments from workers' compensabenefits by asserting they were of a different
"order:"

[T]he benefit employers gain from providing healind pension plans for their
employees is of a secondary order . . . . Thesefibtgrredound to the employer
reflexively, as a consequence of the benefit toettmployee. Workers' compensation
insurance, by contrast, directly benefits insuretpleyers by eliminating their tort
liability for workplace accidents.

Id.

131 See id.at 2114 (“Further distancing workers' compensatorangements from bargained-for or
voluntarily accorded fringe benefits, nearly allates, with limited exceptions, require employers to
participate in their workers' compensation syst&ms.

132|d. ("We simply count it [mandated participation innkers' compensation systems] a factor relevant to
our assessment that States overwhelmingly presaiixe regulate insurance coverage for on-the-job
accidents, while commonly leaving pension, healtid life insurance plans to private ordering.").
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eighth level priority for unsecured claims of gaveental units, three levels below
the priority for obligations to employee benefiaps™*®

Only after canvassing the standard tools of statutmnstruction did the
majority cite two of the long-standing policies addd to support its narrow
construction of priority provisions. "[W]e are ded in reaching our decision,"
according to the Justice Ginsburg, "by the equstribution objective underlying
the Bankruptcy Code, and the corollary principleatthprovisions allowing
preferences must be tightly construét.As it had inJoint Indus. Bd.the majority
justified narrow construction of priorities out af pragmatic concern for general
unsecured creditors. Every dollar that goes tddrigpriority creditors would
diminish the funds available for those of a lowebgty.*** And, as it had in both
Embassy ResandJoint Indus. Bd.the Court mentioned the anti-dilution argument
and expressed apprehension that expanding the etdipe priority would redound
to the detriment of employees whose direct sed@i(a)(5) fringe benefits could
be reduced by the indirect benefits of workers' pensation premiunts:

The majority did not, however, mention the fundatakrand longstanding
normative principle it had first stated Guarantee Titleand employed in bothoint
Indus. Bd.and Embassy Restconcern for prompt alleviation of the economic
distress suffered by workers and their families asgened by employer
insolvency**” The Court nowhere explained why this argument hast its
cogency. Perhaps the presence of widespread argl geoerous unemployment

133 1d. at 2115 ("We venture only this observation: Itcsmmon for Congress to prefer Government
creditors over private creditors [citation omitted] would be anomalous, however, to advance Zigich
claim to level (a)(5) while leaving state-fund dtets at level (a)(8).") (citing New Neighborhoodsg. v.
West Virginia Workers' Comp. Fund, 886 F.2d 71 (@ir. 1989)). The majority's opinion failed to aot
that to hold otherwise would have been inconsistétit its decision irGuarantee Title & Trust Co. v. Title
Guar. & Sur. Co,224 U.S. 152 (1912). IBuarantee Titlehe Court had concluded that the priority granted
to wages over federal taxes under the 1898 Actiditiplmodified the long-standing Federal Prioryatute
of 1797. To grant a private creditor's claim foempiums that would otherwise have been paid to t& sta
priority equal to wages would subvert the policytted wage priority:

The policy which dictated it [the priority of wageser taxes in the 1898 Act] was
beneficent and might well induce a postponemenhefclaims, even of the sovereign,
in favor of those who necessarily depended upoir tfaly labor. And to give such
claims priority could in no case seriously affdut sovereign. To deny them priority
would in all cases seriously affect the claimants.

Guaranty Title 224 U.S. at 160.

1% Howard Delivery 126 S. Ct. at 2116 (rejecting Zurich's argumbat giving claim section 507(a)(5)
status would incentivize workers' compensationieesrto continue coverage of failing enterprisajsth
rehabilitating the business).

1% See idat 2116: ("Every claim granted priority statusuees the funds available to general unsecured
creditors and may diminish the recovery of othainshnts qualifying for equal or lesser prioriti@ssupra
text accompanying notes 97-98.

1% See Howard Deliveryl26 S. Ct. at 2116 ("Opening the (a)(5) priotity workers' compensation
carriers could shrink the amount available to cawrgraid contributions to plans paradigmaticallylifyiag
as wage surrogates . . . Sypratext accompanying notes 131-132.

137 See suprdext accompanying notes 91-94.
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benefits lessened this concern. Or, perhaps odtsemvof the glacial pace of many
corporate reorganizations undercut the connecteiwden priority and timeliness
of relief. Or perhaps the shift from concern family integrity to advocacy of
individual autonomy occasioned the elision of thigciple from the Court's set of
important policies® In any event, the majority concluded by reitemgtithe
equality principle and restating the argument d heade forty years earlier doint
Indus. Bd.that it was for Congress to specifically provide deviations from those
policies.

Any doubt concerning the appropriate charactenmafof unpaid
workers' compensation insurance premiums], we cuoleglis best
resolved in accord with the Bankruptcy Code's edlistribution
aim. We therefore reject the expanded interpatatZurich
invites. Unless and until Congress otherwise tirewe hold that
carriers' claims for unpaid workers' compensati@npums remain
outside the priority allowed by § 507(a)(8].

[ll. EFFICIENCY, AUTONOMY, ORJUSTICE?
A. Employees as Maladjusting Creditors
A number of bankruptcy scholars have argued thatitfipact of consensual
secured credit on priority should be limited whéned parties do not have the

capacity to adjust their prices or credit tefifisTort claimants are the archetypal
examples of non-adjusting creditdf5.And employees are frequently cited as

138 The Court's turn from a family-based understandifigorivacy to one that that is characterized by
virtually untrammeled individual autonomy is chrcleid in David M. WagnerThe Constitution and
Covenant Marriage Legislation: Rumors of a Consiitnal Right to Divorce Have Been Greatly
Exaggerated12 REGENT U. L. Rev. 53, 53 (1999-2000) (anticipating "constitutiongheks on covenant
marriage legislation based on modern substantive phocess")Seelarry Peterman & Tiffany Jones,
Defending Family Privacy5J.L.& FAM. StuD. 71, 72—73 (2003) ("[FJamily-based conception ofvacy
has increasingly given way to the idea that privattgches to individuals regardless of their familie.");
John TuskeyWhat's a Lower Court to Do? Limiting Lawrence vxd®and the Right to Sexual Autonomy
21 TouroL. Rev. 597 (2005-2006) (arguirgawrence v. Texasolding is fact-sensitive and applies only to
the instant case).

139 Howard Delivery Serv., Inc. v. Zurich Am. Ins. Ci26 S. Ct. 2105, 2116 (2006).

140 See, e.g.Barry E. Adler,Financial and Political Theories of American Corpte Bankruptcy 45
STAN. L. REV. 311, 340 (1993) ("Ideally, nonconsensual crediteosld have the highest priority in any sort
of firm."); Thomas H. JacksorBankruptcy, Non-Bankruptcy Entitlements, and thed@ors' Bargain 91
YALE L.J.857, 902-3 (1982) ("[N]on-consensual claimantshsag tort creditors, pose special problems to
which application of a consensual model seems latigapplicable.”); Mark J. RoegCommentary on "On
the Nature of Bankruptcy": Bankruptcy, Priority, daEconomics 75 VA. L. Rev. 219, 227 ("A rule of
priority for nonbargain creditors seems efficient."

141 See supraext accompanying note 14€ee alsd_ynn M. LoPucki,The Unsecured Creditor's Bargain
80 VA. L. Rev. 1887, 1908 (1994) ("[S]everal scholars writing dre tpuzzle of secured debt have
acknowledged the plausibility of the arguments t[timxoluntary tort creditors should have priorityen
secured creditors] . . . ."); Christopher M.E. PainTort Creditor Priority in the Secured Credit System
Asbestos Times, the Worst of Tim88 SAN. L. REv. 1045, 1054-55 (1984) (discussing unfairness of
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another instance of non-adjusting creditéfsBut unlike tort victims, employees
voluntarily choose their employer and assent to tdrens of the employment
relationship. Indeed, as Elizabeth Warren andWagtbrook have recently noted,
in theory "[e]mployees can protect themselves fitvm risk of their employer's
insolvency by investigating the company's finan@ahdition and either seeking
employment elsewhere or demanding higher wagesflect the risk . . . ** They
quickly go on, however, to make the following thrpeints in arguing for the
practical inability of employees to adjust theimdees in light of the financial
condition of their employers:

The substantial sophistication and the high traimaccosts
required to obtain the necessary information presagnificant
barriers. Moreover, the costs of moving from omepkyer to
another can be quite onerous . . . . Similarlyhalgh most
creditors have the option of spreading their rigks extending
credit to several customers, this option is notilabke to
employees, who are unlikely to work for more thansiagle
employer:*

including "nonconsenting tort claimants in consernénted framework" of secured credit despite ifigtnf
tort claimants to adjust claims).
142 5eel ucian Arye Bebchuk & Jesse M. Friemlipranote 70, at 885

We have just seen that involuntary creditors areaiie to adjust the size of their

claims when a borrower creates a security inténeftvor of another creditor because
their claims are fixed by law. But the fact thatraditor voluntarily contracts with a

firm does not necessarily make that creditor adjgstvith respect to any security

interest created by the firm. Many of a firm's vdaany creditors are customers,

employees, and trade creditors that have relatiselgll claims against the firm. Even

though these creditors may sometimes, in principdeable to take the existence of a
security interest into account in contracting vitie firm, the small size of their claims

will generally make it irrational for them to do.so

Lynn M. LoPucki,Contract Bankruptcy: A Reply to Alan Schwat@9 YALE L.J. 317, 337 (1999)
(citing employees as non-adjusting creditors); Eldd. Reiley, Security Interests in Personal
Property, 1 SEC. INTERESTS INPERS PROP. § 3:1 (Sept. 2007) (listing employees as nonsiitjg
creditors).

143 Elizabeth Warren & Jay Lawrence WestbrodBontracting Out of Bankruptcy: An Empirical

Intervention 118 HARv. L. REv. 1197, 1232 (2005).
144
Id.
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Warren and Westbrook characterize employees asatijusting" creditors®
While they have the potential to adjust their psicar places of employment,
employees cannot effectively do so. Since 188tthets have acknowledged this
perspective when construing the wage pridiityyet its cogency is questionable.
Why should the law protect employees who fail tqusd by moving from a
financially weak employer to one that appears nsoteent? Or who fail to bargain
for security or an increase in compensation to actor the risk of nonpayment?
Doesn't the wage priority create a moral hazard?

Recognizing the weakness of Warren and Westbroakalysis, Lucian
Bebchuk and Jesse M. Fried take a slightly differente to arrive at the same
destination. They do not argue that employees ataadjust, but instead believe
that it would be irrational for them to do so: "Maaf a firm's voluntary creditors
are . . . employees . . . . Even though theseitoredcan, in principle, take the
existence of a security interest into account intiaeting with the firm, the small
size of their claims will generally make it ratidiar them not to do sa-*’ Simply
put, the costs of calibrating the price of emplogtrgervices to the potential value
of unencumbered assets in the event of bankrupttyesgh the benefit. It is thus
irrational for individual employees to adjust. BBgbchuk and Fried do not address
whether the employment market as a whole has adjufstr the possibility of
nonpayment of wages when a firm enters bankrupttynay be the case that a
portion of market-driven wages includes an "insobyepremium" to insure against
the risk of nonpayment.

Because Warren and Westbrook believe that the laetayket regularly fails
employees on its own terms, they conclude that market intervention is
necessary. The particular form of non-market irégetion for their purposes is
retention of a "mandatory" Bankruptcy Code in li@h various suggested
"contractual” insolvency alternatives that they alig® in their articlé’® Thus,

151d. ("Employees in these circumstances might fairlydescribed as maladjusting creditors.”). Warren
and Westbrook do not clearly define "these circamses." Are the concerns they raise about theipahct
ability of employees to adjust the price of thainsces (or take their services elsewhere) chaniatiteof all
employees or only a subset? Intuitively there waddm to be many individual employees who can and d
adjust prices in light of their employer's finaaandition. See id.at 1239; 11 U.S.C. § 502(c)(2) (2006)
(limiting administrative expense priority for certaeverance payments to "key employees"). In fatgy in
their article Warren and Westbrook admit as mudMe "recognize that some of the creditors identified
these categories are ordgndidatedor classification as maladjusting creditors; thi®rmation about them
is too sketchy to permit a confident evaluatiorttedir prebankruptcy readjustment capacities." Wage
Westbrook,supra note 143, at 1238eell U.S.C. § 502(b)(7) (2006) (limiting administxeti expense
priority for certain severance payments to "key kyges").

146 SeePeople v. Remington & Sqri0 N.Y.S. 310 (1887).

147 Bebchuk & Friedsupranote 70, at 885. Bebchuk and Fried conclude altames to full priority for
secured credit should be examined with an eye tywestecting nonadjusting creditors like employese
id. at 905-909 (discussing fixed-fraction priority,juslable-priority, and consensual-priority as meahs
transferring value from secured to nonadjustingeanged creditors).

148 SeeWarren & Westbrook supra note 143, at 1204. Warren and Westbrook placeractoalist
solutions to corporate insolvency into one of thcagegories: automated bankruptcy (where priorigies
built into a business's financial instruments), anm system (where a prospective debtor chooses from
among a limited set of statutory insolvency optiométs organizing documents), and an evergreeimmeg
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while Warren and Westbrook do not address speliifithe wage priority in
section 507 of the Bankruptcy Code, we can readgrassume that its presence is
one of the non-market factors that they believaikhbe retained in any bankruptcy
law. Bebchuk and Fried similarly do not addresswlage priority. But one would
hardly seem justified given their conclusion abthg irrationality of employee
evaluations of employer solvency. A wage priontpuld only reinforce the
decision not to adjust, again creating a moral tthza

B. Employees as Autonomous Economic Actors

It is by no means clear that economic argumentsresblve the wisdom of the
wage priority provision. Perhaps wage earners marect themselves through
pricing their services, changing employers, or $ympy staying put even with
financially troubled firms if economically rationalOr, failing those alternatives,
maybe they are sufficiently protected by the maugenerally, and do not need
special priority protection in the Bankruptcy Code.

If only vindicating personal autonomy justifies coge state action, Congress
had little warrant for creating a priority for wagarners. The limitations on
employee bargaining noted above hardly rise tdahel of the incapacity typically
associated with governmental paternalism. Empleya® neither mentally nor
physically disabled from acting rationally. Not stlates offer employees a priority
claim upon the insolvency of their employers; winp@dd the federal government
do so in bankruptcy® Nor are there any legal impediments to bargairing
security by employees. In fact, employees can l@s&ong bargaining position:
"where the employer is attempting to reorganizeankruptcy, the employees will
almost always be crucial to the success of suamdertaking.*

A hands-off policy toward wage priorities is conerg with classical liberal
economic and political thought. And the Court'sssion of reference to the needs
of the employee's family is certainly consistenthwihe individualistic bent of
autonomy-based theories of ethics.

(where the debtor and each creditor negotiate &axinfor dealing with insolvency, the last of wihits
controlling on all).See id.

149 SeePaul G. Kaupetnsolvency Statues Preferring Wages Due Employ3@&McH. L. Rev. 504, 504—
05 (1932) (discussing range of employee preferestatutes during early years of Great Depression);
Keating, supra note 4, at926 ("[W]hy should a worker whose claim against étsployer outside of
bankruptcy is a general unsecured claim suddenbtyenpreferred position merely by the happenstarfce
its employer filing for bankruptcy?").

150 Keating, supra note 4, at 907. Keating ultimately concludes thiplerhaps the best solution to the
worker-priority issue is to eliminate the formalggities and simply allow the workers to exerciseavmay
be their best leverage anyway: their ability asiable employees to affect whether or not their eygi
will prosper as a viable going-concernd. at 926. Some early New Jersey decisions remathadthe
leverage of employees on foundering employersfijedtthe state law preferencgeee.g, Lehigh Coal &
Navigation Co. v. Cent. R.R29 N.J. Eqg. 252 (N.J. Ch. 1878); Bedford v. Ndwisiach. Co., 16 N.J. Eq.
117 (N.J. Ch. 1863).
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C. The Wage Priority as Justice

Assuming that economic theory is inconclusive tog tvage priority, is there
anything else to support it? Do wage earners (aeid families) deserve a priority
for any reason other than their putative inabiliyadjust to an employer's relative
solvency? What are we to make of the Court's abegsto the principle of equality
of distribution in light of the growing number oabkruptcy priorities? To address
the wage priority from a normative point of vievkés us back to its origins in the
1841 Act.

The 1841 Bankruptcy Act represents perhaps theesarexample of the
confluence of evangelical Christian moralism andlationalist political party with
strong business ties. The direct ancestors oftiwfst century evangelicals came
into being in the early nineteenth century. As baBebbington has observed,
evangelical Christianity was and is characterizgddur distinctives: biblicism (a
particular regard for the Bible as the sole souaremoral living and ethics);
crucicentrism (a focus on the atoning work of Cthois the cross over other aspects
of the biblical description of Christ's work); cargionism (the belief that
everyone, even professing Christians, need an iexper of conversion, frequently
with an emphasis on emotional suasion); and aatiibe belief that the Christian
Gospel needs to be expressed in serious effdlt&eorge Marsden describes ante-
bellum evangelicalism in similar terms with its dmgis on the free individual,
education, technique, "back to the Bible" for ansate life's questions, and social
reform!? Bebbington's and Marsden's final distinctives \adregelicalism—activism
and social reform—focusing on efforts by which tiespel was to be expressed,
included the individual and the community. Evainggd$ looked to reform the lives
of individuals and the broader society in accordhwheir understanding of the
Bible's moral strictures. Leading among the soeigbectations of ante-bellum
evangelicals were temperariégslavery'® and the rights of women® But the

151 SeeD.W. BEBBINGTON, EVANGELICALISM IN MODERNBRITAIN: A HISTORY FROM THE 17305 TO THE
19805 2-3 (1988). For a discussion of evangelical so@érm in America see EODRGEM. MARSDEN,
RELIGION AND AMERICAN CULTURE 112 (1990).

Americans from the dominant classes were intenselsalistic, with a strong sense of
civic responsibility. Civic responsibility and cligrwere, in fact, lessons that were
always taught alongside the work ethic and temp#sehdividualism. . . . So reform
in America often has a middle-class base, apped#tirthe Judeo-Christian principles
that each person has responsibilities for the weléd all their neighbors.

BEBBINGTON, supraat2-3.

152 M ARSDEN, supranote 151, at 53—63.

153 SeeHOWE, supra note 22, at 543 ("The cause of temperance spnesd its small-town religious
origins to the cities."); Alfred L. Brophyilarriet Beecher Stowe's Critique of Slave Law incldnTom's
Cabin, 12J.L. & RELIGION 457,461 (1995-96)(noting evangelical reform of laws ranged from detite
relations to temperance); W.J. Rorabaugh, NB&examining the Prohibition AmendmehwYALE J.L. &
HUMAN. 285, 288 (1996) (recognizing evangelical temperance mave began in 1820s and required
abstinence for godliness and respectability).
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issues arising from the ballooning market-drivehtdecreditor relationship did not
escape evangelicals' notice.

None of these four distinctives was unique to eediogl Christianity; however,
evangelicalism's reduction of the scope of Chmé#tyato only these four is
significant. Two of these distinctives are partely important for purposes of the
relationship of ante-bellum evangelicals to pdditicThe first was evangelicalism's
emphasis on social action. Many evangelicals wpest-millennialists™ That is,
they believed that a reformation of the moralityAmherican society would usher in
Christ's millennial kingdon>’ Social progress was identified with the Kingdom of
God and spurred by the belief that such progressaveondition precedent to the
eschatological hope of the end of the present adetes arrival of the golden age to

come™® The second implication of evangelicalism's redwgm was its implicit

1% SeeHOWE, supranote 22, at 476; Alfred L. Brophyiarriet Beecher Stowe's Critique of Slave Law in
Uncle Tom's Cabinl2J.L.& RELIGION 457,461(1995-96) mentioning evangelical religious leader, Calvin
Stowe, Harriet Beecher Stowe's husband, who desdla@mmprehensive antislavery religious doctrine,
"which asserted that slavery is inconsistent withri€l's teaching, demanded that human-made laws
supporting slavery should be disobeyed, and claithatislavery depressed the wages and qualitfeodfi
free workers"); Mark A. Sargenffhe Coherence and Importance of Pro-Life Progréssiv2 U. ST.
THOMAS L.J.384,391 (2005) (recognizing anti-slavery movement veaed in evangelical Christianity).

1%5 See, e.g.HOWE, supranote 22; SLLERS, supranote 22, ab4, 64 ("The reforms undertaken by the
evangelicals of the time were typically concernéthwedeeming persons who were not functioningres f
moral agents: slaves, criminals, the insane, dmaskachildren, and even-in the case of the mostidly
rigorous of the reformers-women."). The end of stgnin America was also distinctive among many Vghig
For an in-depth analysis of the intersection ofngedicals and the burgeoning market economy seecM
A. HEWITT, WOMEN'S ACTIVISM AND SOCIAL CHANGE (1984). For a discussion of evangelicals and
women's rights seeANICY A. HARDESTY, Y OUR DAUGHTERSSHALL PROPHESY(1991).

1% SeeGEORGEM. THOMAS, REVIVALISM AND CULTURAL CHANGE: CHRISTIANITY, NATION BUILDING,
AND THE MARKET IN THE NINETEENTHCENTURY UNITED STATES 75-77 (1989); WALLACE G. MILLS,
MILLENNIAL CHRISTIANITY, BRIT. IMPERIALISM, AND AFR. NATIONALISM 337, available at
http://huskyl.smu.ca/~wmills/course322/Millennial ristanity.pdf (mentioning postmillennialism became
dominant in Britain and North America in early rieenth century); SEPHANIE STIDHAM ROGERS AM.
PROTESTANTPILGRIMAGE: NINETEENTH-CENTURY IMPRESSIONS OFPALESTINE 60,63, available at
http://65.209.121.29/koinonia/assets/issues/1Bf&tidogers2%20--%20for%20web.pdf  (explaining that
postmillennialism was most widely accepted Protestiea by middle of nineteenth century).

157 SeeMARSDEN, supranote 151, at 61

Millennial imagery had important implications for Asmcans at home as well.
Americans regarded themselves, and were widelyrdeda as "a city on the hill" for

the advancement of civilization. They combined siasrepublicanism, Protestant
dominance, and religious freedom into a belief taierican civilization would be in

the forefront of an outpouring of the Holy Spitfiiat would usher in the last millennial
golden age of world civilization.

see alsdHOWE, supranote 22, at 469 ("The spread of literacy, discegein science and technology, even a
rising standard of living, could all be interpretaad were-as evidences of the approach of Ch8sit®nd
Coming and the messianic age foretold by the prigphear at hand."); Diana Hochstedt Buflére Church
and Am. Destiny: Evangelical Episcopalians and Yty Societies in Antebellum AmM.RELIGION AND
AM. CULTURE 193(1994)(obeying God's laws would begin to usher in miliemmin their new world).

158 SeeHOWE, supranote 22 at 6
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depreciation of the place of the church as antutgin. The explosion of in the
number of American Christian denominations after Hounding era coupled with
the rise of revivalism inevitably weakened the tielaship of an individual
Christian's relationship to a visible, institutibeaclesial body. With the reduction
of the typical evangelical's identity to his or hggrsonal relationship to Jesus,
evangelicalism cut itself off from Christianity'sstoric form of collective social
action in the church. Biblical metaphors for thleu@h, which the early Puritans
had applied to their unique experiment in Massagttsiswere easily elided to the
United States as a whole through the early ninéteeentury:> Christianity in
America had become comfortable with the marketfgeapto individual subjective
value!® Without the Church as the locus of holy livingcisty as a whole became
the object of evangelicalism's activism. And wbabader form of society was
there than the nation?

Historian Edward Balleisen develops evangelicabsmoral activism regarding
the debtor-creditor relationship inAMIGATING FAILURE.'® Citing pamphleteers,
writers of short stories, other texts, and sermB8adigisen paints a picture in which
both sides of the credit relationship bore morapomsibilities to the other and even
to third parties. For debtors, the "guiding ligfkds a failing American were 'a fair

American religion displayed remarkable originalitMillenarians warned of the
imminent Second Coming of Christ. The evangelicavement prompted national
soul-searching and arguments over the country'ts goal the best means to achieve
them. Reformers motivated by religion challengedglbeld practices relating to the
treatment of women, children, and convicts . . . .

WALLACE G. MILLS, MILLENNIAL CHRISTIANITY, BRIT. IMPERIALISM, AND AFR. NATIONALISM, 337,
available at http://huskyl.smu.ca/~wmills/course322/Millenni@hristianity.pdf ("The Kingdom of God
(the millennium) will be formed gradually throughdividual conversions and societal improvement.");
Richard J. Carwardin&jncoln, Evangelical Religion, and Am. Political i@we in the Era of the Civil War
18 J. ABRAHAM LINCOLN ASSN 27,30 (1997) (recognizing evangelicals stressed pubkbponsibilities of
Christians would bring about glorious millennium).

159 See Louis Weeks,God's Judgment, Christ's Command: Use of the BibleNineteenth-Century
American Political Life THE BIBLE IN AMERICAN LAW, POLITICS, AND POLITICAL RHETORIC 61, 62 (James
Turner Johnson ed., Scholars Press 1985) (1985)

Themes from the Bible, which had been applied &odhurch before being applied to
the nation, continued to be popular throughoutdietury: "a city set upon a hill," "a
light to the nations," "the servant of the Lordi¢ chosen people," and "the mission of
the nation" all made their way as expressions énpdlitical life of the United States,
still bearing biblical freight.

Daniel H. Levine,Religion and Politics in Comparative and Histordidaerspective 19 COMPARATIVE
PoLITics 95, 120 (Oct. 1986) (discussing how Puritan cair@ notions evolved into democratic forms in
Catholicism today); Milette ShamitQur Jerusalem,'55.1AM. Q. 29,35 (2003) ("Americans were a people
because they wellike the "Chosen People"; they were entitled to theidlaecause it wdike the Biblical
'Promised Land.™).

180 See, e.g.MOORE supranote 25 (arguing market revolution used evangksicd. For a discussion of
the relationship between social/economic changereliglous movements in an earlier context see dttS
Pryor, The Puritan Revolution and the Law of Contradts TEX. WESLEYAN L. REv. 291 (2005).

1 EpWARD J. BALLEISEN, NAVIGATING FAILURE: BANKRUPTCY AND COMMERCIAL SOCIETY IN
ANTEBELLUM AMERICA 70(Chapel Hill University of North Carolina Pre2801).
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disclosure, a full surrender, and an equal distiglu"®® Creditors were not
immune from evangelicals' moral strictures:

[Tlhe holders of claims against insolvents oughtréspect the
rightful interests of other parties. Rather thaeksan advantage
over his neighbor, the creditor of a bankrupt sdaéem his honor
of more value than even the preference of a lasyeentage of
pecuniary gain. Other prescriptions emphasizedltitg of charity

toward those who had suffered misfortife.

Even the concept of property as "despotic dominime¢ame the object of critical
moral analysis. A purposeful understanding of propas a means of large-scale
social improvement moved the question of what caddnt as property into the
realm of theological discussidf.

The continuing moralization of all debt is sign#it. Bruce Mann has argued
in REPUBLIC OFDEBTORSthat the waning years of the eighteenth centuitgated
both a mindset of debt (particularly the failure repay it) as sin as well as a
grudging but increasing recognition that debt wasessary for a commercial
society:

[T]lhe moral economy of debt had lost its religiausderpinnings
by the end of the eighteenth century, at leastéonmercial debtor.
The redefinition of insolvency from moral failure €conomic risk
did not eliminate debtors' legal obligations to agpheir debts.
Rather, it secularized the foundations of the mataligation to
repay . . . and changed the general understandihgw the law
should treat failuré®®

8214, (quoting an 1839 address of Philadelphia merchaimh Sargeant).

8314, (internal quotation marks omitted).

14 See Gamester v. Massey, 158 N.E.2d 805, 807 (Ind. Gip.A1959) (defining "absolute” as
"completely, wholly; without qualification")Thomas D. RussellA New Image of the Slave Auction: An
Empirical Look at the Role of Law In Slave Saled anConceptual Reevaluation of Slave Propet&
CARDOZO L. REV. 473, 492 (1996) (stating master's power over hapgity must be absolute); Max L.
StackhouseJesus and Economics: A Century of ReflegtionTHE BIBLE IN AMERICAN LAW, POLITICS,
AND POLITICAL RHETORIC115 (James Turner Johnson ed., Scholars Press (1985)

[T]he roots of the American reexamination of ecoiethics are in the revivals of the
pre-Civil War period. The origins of "social Chiastity" in its modern forms were
distinctly influenced by the new burst of evangaliem. This [late Eighteenth-Century]
alliance [of Calvinism and the Enlightenment hadpduced both new shapes of
democratic constitutional government and an inttgtion of private property that was
nearly absolute. But in the ante-bellum revival ements, the absoluteness of property
was challenged . . ..

165 Mann, supra note 10, at 260SeeDeborah A. Ballam;The Evolution of the Government-Business
Relationship in the United States: Colonial Timedtesent31AM. Bus. L.J. 553, 561 (1994) (asserting
sinful perception of not repaying debts)ETRR J. COLEMAN, DEBTORS AND CREDITORS IN AMERICA:



154 ABI LAW REVIEW [Vol. 16: 121

Mann over-stated the secularizing influences of ibegeoning market economy.
Notwithstanding an understanding of the commeratdity of debt that became
widespread after the Founding era, both efficiemaey morality continued to
dominate the debates around the 1841 Act. Likeother moral causes of ante-
bellum America—temperance, abolition of slavery,d amwomen’'s rights—
bankruptcy reformers cast their rhetoric in exgljcethical terms?® Policy-makers
of the early nineteenth century did not observe tleentemporary
compartmentalization of utility and morality. Digtt arguments stressing one or
the other ethical theory were made but both weea se part of a divinely ordered
natural system in which what was efficient was pentially designed to
correspond to virtu¥®’ As Balleisen observes, "when the economic disionatof
the late 1830s and early 1840s created politicasgures for revisions of debtor-
creditor law, and especially for the adoption afiaional bankruptcy system, the
creed of 'the church commercial' guided the labbngressional draftsmen.”

INSOLVENCY, IMPRISONMENT FORDEBT, AND BANKRUPTCY, 1607-190®85 (The State Historical Society
of Wisconsin 1974)

[T]he plunging, speculative, promoter type who cameypify the driving, high-risk
segment of American business after the Revolutiowittingly contributed to the
formation of attitudes essential to the acceptaridbe discharge of debts. Initially the
old morality prevailed. . . . However, as the né®etth century advanced more and
more Americans became tolerant of and indeed #&tttato speculative ventures. . . .
And so the pendulum of opinion swung from hostit@iybankruptcy relief to an attitude
that mixed indifference with tolerance and outrighproval.

166 See, e.g.BALLEISEN, supra note 161, at 165 ("In discussing the plight of lapts, commercial
moralists and their political allies emulated thkeetorical strategies of most antebellum reform
movements.")seeJoEllen Lind,Symbols, Leaders, Practitioners: The First Womesfdsionals28 VAL.

U. L. Rev. 1327, 1335 (1994) (discussing reasons for rise @hen's economical role during ante-bellum
America); Reva B. SiegeHome As Work: The First Woman's Rights Claims Qg Wives' Household
Labor, 1850-1880103YALE L.J.1073,1111 (1994) (noting that antebellum America "prasii@an equal
rights discourse that was confident of the valuav@men's work").

%7 See, e.g WILLIAM PALEY, PRINCIPLES OFMORAL AND POLITICAL PHILOSOPHY 60-62 (PUBLISHER
1785) (arguing that observation of nature is ppati'method of coming at the will of God" by whigle
can promote human happiness). Even though Palefngish, his work was one of the leading treatses
ethics in ante-bellum Americ&eeHOWE, supranote 22, at 465ee alscCharles Jordan Tabbhe Scope of
the Fresh Start In Bankruptcy: Collateral Converscand the Dischargeability Debat&d GEo. WASH. L.
REv. 56, 98 n.294 (1990) (discussing great moral debagarding Bankruptcy Act of 1841); Richard C.
Sauer,Bankruptcy Law and the Maturing of American Cajstay 55 OHIO ST. L.J. 291, 327 (1994)
(bringing down Congress' moral concerns in earlg0l§. Even though Paley was English, his work was
one of the leading treatises on ethics in antaibelAmerica.SeeHOWE, supranote 22, at 465see also
Joseph M. Perillo,The Origins of the Objective Theory of Contract fRation and Interpretation69
FORDHAM L. REv. 427, 455 n.169 (2000) (lauding Paley for his poptylan early nineteenth century);
FRANCIS WAYLAND , THE ELEMENTS OFMORAL SCIENCE 250 (1851). The first edition of Wayland's work
was published in 1835 and was "the most widely usestrican textbook on moral philosophy.'OWE,
supranote 22, at 476.
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The congressional draftsmen in 1840 were the WAifgEhe Whig party was
led by northern industrialists and western natistealwho had organized for the
1832 election and attempted to pull together allhef opposition the reelection of
Andrew Jacksor?® As articulated by Daniel Walker Howe,

Whiggery stood for the triumph of the cosmopolitam national
over the provincial and local, of rational ordereovirrational

spontaneity, of school-based learning over traditidolkway and

customs, and of self-control over self-expressitihigs believed
that every person had the potential to become marajood if

family, school, and community nurtured the seedaifdness in his
moral nature’®

188 Daniel Webster was the principal draftsman of 181 Act.SeeMark E. SteinerLawyers and Legal
Change In Antebellum America: Learning From Lingotd U. DET. MERCY L. REv. 427, 432—-33 (1997)
(discussing Abraham Lincoln and Whig ideology); PBuMcGreal,Unconstitutional Politics 76 NOTRE
DAME L. Rev. 519, 607 (2001) (acknowledging that the Whigsktower Congress in 1840); David P.
Currie, The Constitution In Congress: The Public Lands, 948861 70U. CHI. L. Rev. 783, 785 (2003)
(noting that Whig dynasty was short lived: "Of thiae presidential elections from 1828 to 1860,\Wigs
won only two (in 1840 and 1848)"). Daniel Websteasawthe principal draftsman of the 1841 AseeF.
REGISNOEL, A HISTORY OF THEBANKRUPTCY LAW 138 (1919) ("The law of 1841 was largely the wofk
Daniel Webster . . . ."). Webster took much of Meg, including the wage priority provision, fronrecently
enacted Massachusetts statute. See An Act for thief Ré Insolvent Debtors, and for the more equal
distribution of their effects, ch. CLXIIl, § 24, 38 Mass. Laws. For hints of Webster's connectioth wit
evangelicalism seeANIEL WALKER HOWE, THE POLITICAL CULTURE OF THEAMERICAN WHIGS 18 (1979)
("Whig political leaders like Henry Clay and DanMlebster cultivated good public and private relaio
with clerical opinion-makers.")But see id.at 222 ("Webster's own religious faith was blandn-
theological, and ecumenical.")ORERTV. REMINI, DANIEL WEBSTER THE MAN AND His TIME 87 (1997)
(quoting Webster's orthodox confession of faithtterni in 1807 as condition of membership in Saligbur
Congregational Church).

189 Seel SAMUEL ELIOT MORISON & HENRY STEELE COMMAGER, THE GROWTH OF THEAMERICAN
REPUBLIC 485 (4th ed. 1950) (1930); John A. Eidsm@&rrior, Statesman, Jurist for the South: The Life,
Legacy, and Law of Thomas Goode JorleDNESL. ReV. 51, 60 (2001) ("The Whig party of the 1800's
was an amalgamation of former Federalists, contieevdactions of the Democratic-Republican Party,
Southern cotton planters who opposed the levelimgirthes of Andrew Jackson and his followers, and
industrialists who wanted the protection of highfts."); H. Jefferson PowellJoseph Story's Commentaries
on the Constitution: A Belated Revied YALE L.J. 1285, 1300 (1985) ("[W]hen the nationalist opents
of Andrew Jackson organized, they reached evehdutiack into America's republican heritage, anda
themselves Whigs.").

1 MoRISON& COMMAGER, supranote 169, at 485 (quotingolUISE STEVENSON, SCHOLARLY MEANS
TO EVANGELICAL ENDS: THE NEW HAVEN SCHOLARS AND THE TRANSFORMATION OFHIGHER LEARNING
IN AMERICA, 1830-189%—6(1986)).
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While the sets of evangelicals and Whigs were byneans identical’* there was a
substantial overlap, especially in the NdthDesire to reform society in terms of
manners and decorum easily meshed with maintaithegSecond Bank of the
United States and protective tariffs to enhancacadening market econom’
The continuing effects of the Panic of 1837 throtlghdepression of 1839 attracted
the attention of evangelical preachers and Whigfipiains!™ Various petitions to
Congress about the bankruptcy legislation helpbéstathe moralized context of
Congressional actioh® A connection between evangelicalism and the Wiidyp

M In other words, evangelical leaders were not nteeslogical water carriers for the Whig business
elites. See Stewart Allen Davenport, Moral Man, Immoral Econonrotestant Reflections on Market
Capitalism, 1820-1860, at 33 (2001) (unpublished®Pdissertation, Yale University) (on file with thor)

It is also important to point out . . . that all tife clerical economists, being the
intellectual disciples of Adam Smith that they wes&rongly supported free-trade: a
position on national economic policy that was funéatally at odds with the
predominant Whig agenda of high-tariff protection America's nascent industries.

William W. Fisher Ill, Ideology, Religion, and the Constitutional Proteantiof Private Property: 1760—
186Q 39 BvoORY L.J. 65, 109 (1990) (discussing interaction betwé¥®hig Party and evangelical
Christians); Herbert Hovenkampaw and Morals in Classical Legal Thougt&2 lowa L. Rev. 1427,
1439 (1997) (mentioning split within evangelicalsme following Jacksonians rather than Whigs).

172 SeeHOWE, supra note 22, at 573 ("[W]e know that the Whig Partypepled to many members of
evangelical religious bodies."); Fishesupra note 171, at 109 (“[T]he evangelicals helped madoke-
thereafter lent their support to—the platform o€ tholitical party soon to assume the label 'Whig."
Hovenkamp,supranote 171, at 1439 (stating many northern Baptistsained Whig loyalists rather than
joining Jacksonians).

1% See MEMORIAL OF SILAS M. STILWELL AND OTHERS CITIZENS OF NEW YORK, PRAYING THE
PASSAGE OF AGENERAL BANKRUPT LAW, S. Doc. NoO. 26-154, at 4 (1st Sess. 1840) (pleading for cesgyr
to enact national economic plans, since "[t]he rfient] lawscompela man to be dishonest"); Noflupra
note 24, at 12 (using "formalist/antiformalist” iwn within early American Protestantism, the auntbtates
that formalists generally felt a responsibility tee money for broad national projectBut see James
Bovard, The Morality of Protectionis25 N.Y.U.J.INT'L L. & PoL. 235, 238 (1993) (discussing morality,
or lack thereof, in protectionism).

174 SeeHOWE, supranote 22, at 579

Indeed, evangelical preachers, like the Whig cagmgas, had been calling attention to
the depression. The preachers saw it as a divinistpment visited upon the people for
their sins both individual and collective, includircupidity, fraud, violations of the
Sabbath, and injustice to the Indians . . . . [Wirigsidential candidate William Henry]
Harrison specifically courted evangelical voterghwassurances of his sabbatarian,
Anti-masonic, and temperance principles.

Daniel W. Levy,A Legal History of Irrational Exuberancd8 CAseE W. RES. L. REv. 799, 825-26 (1998)
(discussing relation of 1837 crisis to comprehemdiankruptcy scheme, protective tariffs, and diation

of public lands that Whigs made part of their edegk platform); John M. Czarnetzk¥he Individual and
Failure: A Theory of the Bankruptcy Dischar@2 ARiz. St. L.J. 393, 427-28 (2000) (describing effect of
1837 crisis on politics and eventual adoption ofkvaptcy laws by Whig government).

1% See,e.g, MEMORIAL OF A NUMBER OF CITIZENS OF NEW Y ORK, REMONSTRATING AGAINST THE
PASSAGE OF ARETROSPECTIVEBANKRUPT LAW, S.Doc. No. 27—-36 (1st Sess. 1841) (praying Congress not
assist those who were not too ambitious to be cbntéth regular comforts of life); EMMORIAL OF A
NUMBER OF CITIZENS OF NEW YORK, REMONSTRATING AGAINST THE PASSAGE OF ARETROSPECTIVE
BANKRUPT LAW, S.Doc. No. 27-35 (arguing against passage of bankruptcythit threatens to prostrate
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is undeniable and is an interesting precursor efabntemporary relationship of
evangelicals and the Republican PaffyReligious motivations for voluntary
bankruptcy in general would certainly have tricklddwn the wage priority in
particular.

With no success against Andrew Jackson or agadakisdn's successor Martin
Van Buren in 1836, the Whigs by 1840 found theneelwith a real prospect of
victory due to the lingering effects of the Panid837. The decades preceding the
election of 1840 had seen many states eliminagumirements for the franchise
such as property ownersHifi.Given the increasing number of persons entitled to
vote, especially in the industrialized NotfA the Whigs needed to broaden their
appeal to the newly enfranchised: "It was necesdaryout-demagogue the
Democrats® And one of the Whigs' means of reaching the nir-etasses was
to capitalize on the continuing depressi8mand support bankruptcy legislatith.
The Whigs swept to victory with the election of Wiln Henry Harrison and took
control of Congress. And the support of evangiifar the Whigs was cruciaf?
Keeping their promise, "the Whig-dominated"2Zongress again created a federal
bankruptcy system, largely in the hope of attractihe political support of
thousands of American whose businesses had failed'®® The breadth of who

both the credit and the integrity of all classedemorial of Silas M. Stilwellsupra note 173, at 2-5
(stressing need for comprehensive bankruptcy lapramote honesty in dealings).
176 SeeHoOWE, supranote 22, at 9

Whig political culture was profoundly influenced ktye Second Great Awakening, an
outburst of evangelical activity which . . . soughtransform society along moral lines.
For the religious crusaders who led the tempergmeace, antislavery, missionary, and
other benevolent societies, it was not enough toimdividual souls to Christ; society

as a whole must respond to His call. American Whigany of them members of the
evangelical sects, typically believed in the cdllecredemption of society . . . .

James W. GordonReligion and the First Justice Harlan: A Case StudylLate Nineteenth Century
Presbyterian ConstitutionalisT85 MARQ. L. Rev. 317, 355 (2001) (describing new Republican party
created from rift in Whig party over slavery expansas "marriage" of secular politics and evangglic
morality). See generallySean WilentzBush's AncestorsN.Y. TIMES, Oct. 16, 2005 (tracing history of
current-day Republican Party from Whig/Christiammegelical start to conservative air that attacloethe

party today).
17 SeeHoWE, supranote 22, at 489 ("During the years after 1815tesdter state abolished property
requirements for voting . . . .").

"8 See idat 489-90.

79 MORISON& COMMAGER, supranote 169, at 555.

180 seeHowE, supranote 22, at 506 (“The depression [of 1839] gaweWhig Party a new lease on
life.").

181 SeeBALLEISEN, supranote 161, at 104 ("[Als the presidential electimn1840 approached, Whig
leaders seized on bankruptcy reform as a leadsgeifor their campaign.").

182 seeHoOWwE, supranote 22, at 580 ("Supporters and opponents ofgslial revivalism generally lined
up on opposite sides of the Whig-Democratic pdalltidebate . . . . The Whig party benefited from
evangelicals who decided to enlist the power ofstiage on behalf of reform.").

183 BALLEISEN, supranote 161, at 102SeeDAVID A. SKEEL, JR., DEBT'S DOMINION: A HISTORY OF
BANKRUPTCY LAW IN AMERICA 31 (2001) ("The 1841 act was the brainchild of\ttieig party, which had
made bankruptcy law a crucial plank of the platfdivat brought them the presidency and control ef th
Senate the year before.").
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could be a debtor and the ability to seek voluntagkruptcy relief confirmed the
Whigs' intent to retain the support of the many whdfered greatly from the
continuing economic depressitii.

Creation of the wage priority was consistent witle tWhigs' rent-seeking
program for continuing electoral success. The wag®ity also harmonized with
the family-centered moralism of ante-bellum evaiugés'®> As Balleisen observes
in connection with debtor obligations under the 1. 84t,

Drawn from the suggestions of bankruptcy reformeith ties to
commercial moralism, these disciplinary elementg.[evoidability
of preferences] reflected a coercive impulse bdrfinustration with
the impacts of moral suasion—-much as calls for ipitibn of
alcohol grew out of impatience among temperanc®eates with
the results of mere agitatioff.

When one remembers that the evangelical commermedlists spoke to the ethical
duties of creditors as well as debtors, it is reabte to conclude that the wage
priority also grew out of similar sympathies. Jastdebtors had a moral obligation
to pay, so creditors had a moral obligation to eatmercy. The former had long
received legal sanction; the latter was aboutnid fts way into the law as well.
Even the epithet attached to the 1841 Act by itpooents—"Jubilee of the
Bankrupts"—pays homage to the biblical perspectivevhich the new law was
considered®’ If the 1841 Act as a whole was perceived in teofrihe release laws
recorded inLeviticus 25, it is likely that a biblically literate poptian saw the

18 See supraext accompanying note 38ee alsoBALLEISEN, supranote 161, at 102 ("To curry favor
with these voters, the Whigs made bankruptcy diggsavailable to all citizens and allowed debtss
well as creditors to initiate bankruptcy proceedity

185 SeeBALLEISEN, supranote 161, at 104 (“Taking their cue from both ¢thenmercial moralists and the
fervent demands of bankrupts, Whig leaders cobtigdther a bill that gave all Americans the abitity
petition for bankruptcy relief.").

18014, at 102.

871d. at 132

"Jubilee of the Bankrupts"—so one critic had deghbi termed the 1841 Federal
Bankruptcy Act, and in hindsight, with consideraljsstification. In light of the
legislation's expeditious repeal, there is a str@gptation to deem it an ephemeral
showering of legal releases upon one generatiogninéd proprietors, very much akin
to a biblical cancellation of debts.

The reference to "jubilee" is taken frobeviticus 25 where the Torah provided that every 50 yeags th
Israelites were to be freed from debt servitude sesfored to their ancestral land&eeWilliam Baur,
Jubilee Year International Standard Bible Encyclopedia, htgpvw . bible-
history.com/isbe/J/JUBILEE+YEAR/ (last visited Fahry 12, 2008)see alsoJohn Fabian WittNarrating
Bankruptcy/Narrating Risk98 Nw. U. L. Rev. 303, 332 (2003) ("Critics of bankruptcy feareditth
legislation like that enacted in 1841 would instega 'Jubilee of the Bankrupts'—debtors would nosh:
mell into the federal courthouses to be releasau their obligations.").
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wage priority in terms of passages such Lawiticus 19:13'% Deuteronomy
24:15™° andJames5:4% each of which clearly enjoined the prompt paynnt
wages-* Other than payment of vows made to God, no spefiifancial obligation
received such frequent biblical mention as the datpay wages to workers. The
continuing moralization of the debtor-creditor tedaship by ante-bellum
commercial moralists, consistent with a plain ragdif the Biblé® in the context
of a market economy with a rising class of wagene, carries considerable
weight in understanding the moral calculus of thegev priority of the 1841 Act.
And the references in judicial opinions prior te #urich Americandecision to the
particular needs of wage-earners and their famdie the course of more than a
century suggest a continuing recognition of a noirreamoral principle underlying
the wage priority.

CONCLUSION
Neither the majority nor the dissent in tharich Americanopinion referred to

the principle of protection of employees and thamilies by prompt payment of
wages that had animated previous decisions infiflts The dissent's reticence is

188 Seel_eviticus19:13 (King James) ("Thou shalt not defraud thighieour, neither rob him: the wages of
him that is hired shall not abide with thee allhtigintil the morning.") All biblical quotes are frothe
Authorized (King James) Version, the single tratistecommonly in use in nineteenth-century America.

189 SeeDeuteronomy24:15 (King James) (“At his day thou shalt givenhiis hire, neither shall the sun go
down upon it; for he is poor, and setteth his hapdn it: lest he cry against thee unto tlerb, and it be
sin unto thee.").

1% geeJames5:4 (King James) (“Behold, the hire of the labesireho have reaped down your fields,
which is of you kept back by fraud, crieth: and thies of them which have reaped are entered id@éars
of the Lord of sabaoth."); WYLAND, supranote 167, at 250 (quoting this passage in theexomtf directly
applicable contemporary morality).

1 See Howg, supra note 22, at 3 (‘[Bliblical religion then permeatéide culture in ways both
conventional and sincerely felt.").

192 SeeHOWE, supranote 22, at 447

The Reformation principle ofola scriptura that the Bible contained all things
necessary for salvation and could be properly ameted by any conscientious believer,
lived on and heavily influenced American culture.. .. Respect for the Bible
conditioned national identity, social criticism,tagl science, the educational system,
and the interpretation of authoritative texts like Constitution.

Mark A. Noll, The Image of the United States as a Biblical Natlof¥6—-1865in THE BIBLE IN AMERICA:
EssAYS INCULTURAL HISTORY 51 (New York: Oxford University Press 1982)

In the years between the American Revolution aedGhvil War, the Bible offered to
many Americans a key for understanding not onlygig religious reality but also the
public life of the country. The Scriptures wereveidely used that it is not inaccurate to
call the country a biblical nation during this meti

HOWE, supra note 22, at 475 ("The Bible occupied an even nm@minent position in discussions of
morality than it did in education and science. Eret War Americans debating moral issues almostagk
appealed to biblical authority.").
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understandable: There is little reason to concthdea policy of protecting workers
from the vicissitudes of sudden unemployment wdaltiress awarding a priority
for workers compensation insurance. Workers corsgiBon insurance itself is
consistent with the normative perspective of spgmiatection for wage earners.
Yet priority for the premiums due from employer&m®ms too indirect to draw the
same endorsement, especially when such a prioriyldvdilute a state's lower
priority for taxes levied for the same benefit. nHither of the forms of employee
benefits addressed EBmbassy Res{contributions to union welfare fund) doint
Indus. Bd.(contributions to employee's annuity plan) felthin the policy of the
wage priority, the more attenuated nature of warl@mpensation could scarcely
do so.

It is harder to understand the majority's silendéhe Court's precedents had
confirmed the purpose of the wage priority as amaday which employees and
their families could get their daily bread. Eachtle preceding six-member
majorities had also established the corollary tederred employee benefits did not
fall within wage priority. Congress added secti®i7(a)(4) in 1978 only after
concluding that fringe benefits had frequently cdmsubstitute for wages over the
course of the twentieth century. To be sure, epg@denefits now enjoy a priority
but that extended priority did not arise from therat milieu of the original wage
priority. Employee benefit plans did not have $iaene nexus to survival as did the
prompt payment of wages. And neither commercialatigis nor evangelical
activists played a role in sculpting the benefiisnity. It is thus not surprising that
the majority balked at expanding the reach of eyg#obenefits priority. It is
surprising that the opinion failed to acknowledtge donsistency with a trajectory
beginning over 160 years earlier and regularly icoved thereafter.

The policy of the wage priority is firmly grounded the physical needs of
workers and their families. The justification bktwage priority certainly includes
this policy but its early history suggests thereswaore to it than simple
benevolence.  The transformative moral vision oftedrellum American
evangelicals believed in a foundation for that @plin a biblical-theological
understanding of the calling of the United States God's tool of universal
reconciliation. Combined with the political calatibns of the Whig party,
theology influenced law. Additionally, the existenof the wage priority suggests a
more full-orbed view of evangelical social actidmn is generally credited by
contemporary evangelicals or their opponents. durability of the wage priority
suggests that at least some theological perspsatase be effectively translated into
broadly acceptable social policies through coneerso public reasons, a truth that
can inform contemporary debates on many issues.



