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INTRODUCTION

The Supreme Court has now squarely addressed finet of its monumental
state sovereign immunity decisions ®minole Tribe of Florida v. Florideand
Alden v. Mainéin the context of federal bankruptcy proceedin§eminole Tribe
held that Congress's Article | legislative powerald not be used to abrogate states’
constitutional sovereign immunity from suit fiederal court, creating considerable
uncertainty regarding the extent to which state$ state agencies could be bound
by federal bankruptcy proceedinys.

In its 2004Tennessee Student Assistance Corp. V. Hdedision, the Court
held that there is a bankruptcy exception to statesmstitutional sovereign
immunity ® By its terms, though, thidood decision was limited to dischargeability
and general discharge proceedings in federal batdyriwcourt, and thélood Court
rested its decision upon the awkward and erronsapposition that discharge and
dischargeability proceedings are an exercisa eémjurisdiction®

In Central Virginia Community College v. Kdtzhough, the Court abandoned
Hoods in rem rationale for a bankruptcy exception to stateshstitutional
sovereign immunity, and in the process, vastly expd the scope of that
exceptiort In fact, Katz effectively eliminates statesonstitutional sovereign
immunity in federal bankruptcy proceedings. Thau€a@eded all determinations
regarding whether states can be bound by fedemakrbptcy proceedings to
Congress, as long as "Congress' determinationStaées should be amenable to
such proceedings is within the scope of its poweenact 'Laws on the subject of
Bankruptcies.® Under KatZs bankruptcy exception to state sovereign immunity
then, "Congress may, at its option, either treaiteSt in the same way as other
creditors insofar as concerns 'Laws on the sulgeBankruptcies' or exempt them
from operation of such laws>Bankruptcy Code section 166therefore, will now
determine the extent to which states are boundetgral bankruptcy proceedings,
not constitutional sovereign immunity doctrine.

Those interested only in the "bottom line" needdraa further. Katz delivers

1517 U.S. 44 (1996).

2527 U.S. 706 (1999).

3 Seminole Tribe517 U.S. at 72-73.

4541 U.S. 440 (2004).

® "[W]e hold that a bankruptcy court's dischargeaobtudent loan debt [owing to a State] does not
implicate a State's Eleventh Amendment immunitghfrsuit.ld. at 445.

® See generallyRalph BrubakerFrom Fictionalism to Functionalism in State Sovgreimmunity: The
Bankruptcy Discharge as StatutoBx parte YoundRelief AfterHood, 13 M. BANKR. INST. L. REV. 59,
74-98 (2005) [hereinafter Brubak&rom Fictionalism to FunctionalismRalph Brubaker, Hodd In Rem
Exception to State Sovereign Immunity in BankrupfcyPersonal Jurisdiction Time War@4 BANKR. L.
LETTERNoO. 7, July 2004, at 1.

7126 S. Ct. 990 (2006).

® See idat 1004-05.

°1d. at 1005.

94q.

11 U.S.C. § 106 (2006).
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up the proverbial "silver bullet" that smites (whiatost considered) the state
sovereign immunity vampire that had stalked the kbgstcy system since
Seminole Those concerned with the consistency and coberehbankruptcy and
constitutional jurisprudence, though, will find nomfort in theKatz decision. The
Katz Court's rationale for its all-inclusive bankrupteyception to state sovereign
immunity is no more convincing than the exceediniglgblein rem reasoning of
Hood The Katz majority does not credibly reconcile its holdingttwthe state
sovereign immunity framework ddeminole Tribeand Alden Perhaps this is an
indication that theSeminoleframework is on the decline, or perhaps this is an
indication that bankruptcis somehow intrinsically different from Congress'bent
Article | powers.

Although theKatz Court itself provided no defensible basis for reag the
latter conclusion, this article will suggest a fedeforum power theory for
distinguishing the uniqueness of Congress's Artiflankruptcy Power. Under this
federal forum power theory of federal bankruptcw,ldhe Katz holding can be
reconciled with theSeminoleAlden accommodation of state sovereignty. The
federal forum power theory, however, has dramatiplications for a whole range
of judicial federalism issues, warranting extrenkepgicism of widespread (but
troublesome) "bankruptcy is different” instincts.

I. SEMINOLETRIBE: STATES CONSTITUTIONAL SOVEREIGNIMMUNITY AND
CONGRESSIONALABROGATION THEREOF

The extent of states' sovereign immunity in fedbeaikruptcy proceedings has
been a particularly pressing issue ever since thpregne Court's decision in
Seminole Tribe In Seminole Tribgthe Supreme Court held that Congress's Article
| legislative powers could not be used to abrogat¢es' constitutional sovereign
immunity from suit in federal coulf. That case was decided in the context of
Congress's Article | power "[t]o regulate Commerce. with the Indian tribes:®
The SeminoleCourt nonetheless employed a more ecumenicalnedgofor its
holding, to wit, that state sovereign immunity ‘trags the [federal] judicial power
under Article Ill, and Article Icannotbe used to circumvent the constitutional
limitations placed upon federal jurisdictiof. Thus,Seminoleexpressly repudiated
and overruled the equally sweeping plurality decish Pennsylvania v. Union Gas
Co." "that Congreséasthe authority under Article | to abrogate the [smign]
immunity of the States-®

The Court subsequently reinforced and elaborated s conception of states'
constitutional sovereign immunity iflden which replicated th&eminoleholding
regarding a state's sovereign immunity from sugtatecourt: "In light of history,

12 seminole Tribe of Fla. v. Florida, 517 U.S. 4472 (1996).

Bu.s.@NsT. art. 1, § 8, cl. 3.

4 Seminole Tribe517 U.S. at 72-73 (emphasis added).

5491 U.S. 1 (1989).

18|d. at 57 (White, J., concurring in the judgment intgand dissenting in part) (emphasis added).
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practice, precedent, and the structure of the @atieh, we hold that the States
retain immunity from private suit in their own césjran immunity beyond the
congressional power to abrogate by Article | legish."’

In the hiatus betweebnion Gasand Seminole TribeCongress amended the
Bankruptcy Code to expressly provide that statesivéreign immunity is
abrogated" with respect to a plethora of specifigode sections, that federal
bankruptcy courts "may hear and determine any issisging with respect to the
application of such sections to" the states, aatl fdderal bankruptcy courts "may
issue against a [state] an[y] order, process, dgent under such sections . . .
including an order or judgment awarding a moneyvegy."® The Seminole Tribe
holding that Congress's Article | powermnnot be used to abrogate states'
constitutional sovereign immunity, of course, aalieto doubt the constitutionality
of the Bankruptcy Code's purported "abrogation”stdte sovereign immunity
pursuant to Congress's Article | Bankruptcy Poweadeed, before the Sixth Circuit
decision inHood, every other court of appeals decision to addtiesdssue post-
Seminolehad held that section 106(a)'s attempt to abrogites' sovereign
immunity in federal bankruptcy proceedings was ustitutional*

[I. HOOD: SOLIDIFICATION OF A BANKRUPTCY EXCEPTION TOSTATE SOVEREIGN
IMMUNITY

The prospect that Congress could not abrogatesstatvereign immunity
caused considerable consternation to those moslidamvith the workings of the
federal bankruptcy system, who feared that statm#dcsimply ignore federal
bankruptcy proceedings with impunity. Among thpeat players in the bankruptcy
process (whose interests are implicated in case edise after case), states and state
agencies are one of the most frequent. This i et only because of debtors'
liability for state tax debts, but also becaus¢estand state agencies can end up as
creditors in lots of other ways (with théood case itself providing one of the most
common examples: state-sponsored student loan gmsyr Hood gave heed to
these concerns.

The Sixth Circuit's opinion irHood reasoned that the Bankruptcy Power is
fundamentally different from Congress's other Agtit powers and, thus, that the
Seminole Tribedecision cannot be considered controlling in thenkouptcy
context?® Thus unburdened by the holdingSeminolethe Sixth Circuit upheld the

7 Alden v. Maine, 527 U.S. 706, 754 (1999).

811 U.S.C. § 106(a)(1)—(3) (2008).

1% SeeNelson v. La Crosse County Dist. Att'in(re Nelson), 301 F.3d 820, 826-34 (7th Cir. 2002);
Mitchell v. Franchise Tax Bd.|r( re Mitchell), 209 F.3d 1111, 1118-21 (9th Cir. 20008cf&d Heart Hosp.
of Norristown v. Pa. Dep't of Pub. Welfalle ¢e Sacred Heart Hosp. of Norristown), 133 F.3d 233 @&t
Cir. 1998); Dep't of Transp. & Dev. v. PNL Asset Mgr@o., LLC (n re Estate of Fernandez), 123 F.3d
241, 242-45 (5th Cir. 1997); Schlossberg v. Marylédndre CreativeGoldsmiths of D.C., Inc.), 119 F.3d
1140, 1145-47 (4th Cir. 1997).

? Hood v. Tenn. Student Assistance Colp.re Hood), 319 F.3d 755, 763-64 (6th Cir. 2008.d on
other grounds541 U.S. 440 (2004).
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constitutionality of Code section 106(a)'s abragaif state sovereign immunity.

In light of the circuit split created by the Sixthrcuit'sHood decision, the Supreme
Court "granted certiorari to determine whether tBankruptcy] Clause grants
Congress the authority to abrogate state sovelgigmunity from private suits®
The Supreme Court, though, decided eod case on a much narrower basis than
did the Sixth Circuit.

The Supreme Court's majority opinion Hood did not even broach the
abrogation issue on which the Sixth Circuit beload Hboth rested its decision and
parted company with its sister circuits. Rathlee Hood Court held that states have
no constitutional sovereign immunity to abrogate irsctiargeability (and by
implication, general discharge) proceedings in faedeankruptcy court’

That approach was much more constrained and cautiwan theSeminole
Tribe decision presaged. Indeed, Beminole Tribenajority went out of its way to
very clearly state that itstio decidendiwas fully applicable to federal bankruptcy
proceeding$? Justice Thomas's dissent idood (joined by Justice Scalia)
characterized the abrogation issue as an "easyigpiethat should not have been
ducked, and the easy answer to the abrogation ignestccording to Justices
Thomas and Scalia, was "Congress lacks authoritpbimgate state sovereign
immunity under the Bankruptcy Clausg."

NonethelessHoods holding that certain federal bankruptcy procegslisimply
do not implicate states' constitutional sovereigimunity was consistent with the
Court's cumulative jurisprudence of state soverdémgmunity in bankruptcy (such
as it was), which had already established that mmsgpnal abrogation of state
sovereign immunity is not necessarily central te #bility to subject states to the
force of federal bankruptcy proceedings.

A. Binding States to Federal Bankruptcy Proceedirigs the Absence of
Congressional Abrogation

In his separate dissent iBeminole Tribg Justice Stevens warned that the
majority's decision had untoward and unexploredifiaations for many areas of
exclusive federal cognizance, including federal kpaptcy proceeding®. The
Seminolemajority was undeterred, however, and rather oawvad addressing these
concerns: "This Court never has awarded reliefregad State under any of those

2L|d. at 768.

2 Tenn. Student Assistance Corp. v. Hood, 541 W48, 443 (2004).

% "IW]e hold that a bankruptcy court's dischargeaostudent loan debt [owing to a State] does not
implicate a State's Eleventh Amendment immunitghfrsuit.ld. at 445.

% seeSeminole Tribe of Fla. v. Florida, 517 U.S. 44, &n.16 (1996);see also idat 77 (Stevens, J.,
dissenting) (noting "majority's decision . . . peats Congress from providing a federal forum fdread
range of actions against States [including] thaseerning bankruptcy").

% Hood 541 U.S. at 456 (Thomas, J., dissentisgg alstHoffman v. Conn. Dep't of Income Maint., 492
U.S. 96, 105 (1989) (O'Connor, J., concurring) dree with Justice SCALIA that Congress may not
abrogate the States' Eleventh Amendment immunityriacting a statute under the Bankruptcy Clause.").

% SeeSeminole Tribe517 U.S. at 77 & n.1 (Stevens, J., dissenting).
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statutory schemes," and "although the . . . barikyulaws have existed practically
since our Nation's inception . . . , there is ntaldished tradition in the lower
federal courts of allowing enforcement of thoseefadi statutes against the Stat€s."

With respect to federal bankruptcy proceedings, éves, both of those
statements were demonstrably false. Even in tiserad® of any congressional
abrogation, a smattering of Supreme Court decisi@th held that states hane
sovereign immunity with respect to various aspedtsthe federal bankruptcy
process® Moreover, both the Court itself and the lower ¢sirad simply assumed
that this is a necessary incident to a properlgtioning federal bankruptcy system.

Indeed, the precise holding iRlood—that states haveno constitutional
sovereign immunity to abrogate in discharge andhdigeability proceedings—is
one that the Court had long assumed (if not squatetided beforédood).”® The
Court, however, had never fully articulated theiddsr or scope of this assumed
bankruptcy exception to state sovereign immunity.

B. Anin RemException to State Sovereign Immunity in Bankiiptc

TheHood Court sought to explain the traditional bankrupgggeption to states'
constitutional sovereign immunity in terms of piples ofin rem jurisdiction. In
particular, the Court reasoned "that a proceediitgaied by a debtor to determine
the dischargeability of a student loan debt [owim@ State]s not a suit against the
State for purposes of the Eleventh Amendment{$]embodiment of states'
constitutional sovereign immunity from suit, becadlke bankruptcy "court has
remjurisdiction over the mattef™ Likewise, the Court opined that "States, whether
or not they choose to participate in the proceedarg bound by a bankruptcy
court's discharge order no less than other cregfitais the "exercise of iia rem
jurisdiction to discharge a debt does not infristgte sovereignty*®

According to theHood Court, then, because am rem proceeding does not
require a federal bankruptcy court to exerciseqakjurisdiction over a state, such

“T|d. at 72 n.16.

% SeeNew York v. Irving Trust Co., 288 U.S. 329, 3313®33) (holding state is bound by claims bar
order of federal bankruptcy court, which is notcbmpatible with State sovereignty"); Van Huffel v.
Harkelrode, 284 U.S. 225, 227-28 (1931) (holdindefal bankruptcy court has "power to sell propeity
the bankrupt free from the existing lien for [s}atexes," because "[n]o good reason is suggestgdliehs
for state taxes should be . . . excluded from ttwps of this general power to sell free from encianbes”
and "legislation conferring it is obviously constibnal").

% SeeHoffman v. Conn. Dep't of Income Maint., 492 U.$, 902 (1989) (White, J., plurality opinion)
(abrogation holding premised on assumption, evabgence of congressional abrogation of state sigrer
immunity, "a State . . . would be bound, like otleeditors, by discharge of debts in bankruptcgf);
United States v. Nordic Vill., Inc., 503 U.S. 3@, 36 (1992) (abrogation holding with respect teeseign
immunity of United States "rely[ing] on the reasumiof the plurality" opinion irHoffmanand assuming,
even in absence of congressional abrogation, "lb@idy court [could] determine the . . . dischargié@stof
... liability to the Government").

*'Hood, 541 U.S. at 443 (emphasis added).

L 1d. at 454.

21d. at 448.
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anin remproceeding simply does not implicate the persqmadiction immunity
accorded states through the background principlestafe sovereign immunity
implicit in the original Constitution and confirmday the Eleventh Amendment.
An in rem proceeding to discharge a debt owing to a sth@efore, "is not a suit
against a state" in which the state can claim amg®ign immunity”

The Hood Court'sin rem reasoning can be justified only upon the assumptio
that the Founding generation understood state smreimmunity as a doctrine of
personal jurisdiction that would not limit courtbility to indirectly bind states
through an exercise @ remjurisdiction. Whatever the validity of this onwilist
conception of state sovereign immunity, it cannetused to rationalize an rem
exception to state sovereign immunity for bankrypitscharge proceedings. The
Founding generation most likely considered dischargbankruptcy to be aim
personanproceeding requiring an exercise of personalgiistgn over the debtor's
creditors. Indeed, the Constitution's BankruptdguS8e was drafted upon and in
reaction to this very premise. Inclusion of thenBaptcy Clause in the
Constitution was prompted by concerns regardingqgyeal jurisdiction limitations
on state courts' power to discharge debts. Theegg Court's earliest case law,
likewise, held that bankruptcy discharge proceeslingre effective only insofar as
the court decreeing discharge could obtain perspméadiction over a creditor
whose debt was sought to be dischartjed.

The Hood Court'sin rem reasoning was not only entirely misplaced with
respect to bankruptcy discharge proceedings, italss woefully inadequate. The
bankruptcy process "is inherently compléx.There are many aspects of this
inherently complex process for whiah rem analogies find ready applicatiorin
remanalogies, however, are clearly inapt with resp@sbme of the remedies most
critical to preserving the compulsory essence efféderal bankruptcy process—in
particular, the discharge injunction and the autigretay, which clearly operate
personamnby personally enjoining creditors' compliance witbngress's mandatory
debt restructuring scheme. Indeed, i@od Court itself implicitly acknowledged
that a bankruptcy court'm rem jurisdiction cannot justify enforcement of the
discharge injunction against a st¥teAs the history of discharge enforcement
readily reveals, though, without an enforceablecltisge injunction, théHood
decision was virtually meaningle¥s.

The other category of actions against a stateHbatls in remtheory could not
countenance was money damages actions, which pégatein personam And, of
course, money damages actions directly implicate oh the most important
traditional functions of state sovereign immunityat of protecting state treasuries

%1d. at 451.

34 SeegenerallyBrubaker From Fictionalism to Functionalispsupranote 6, at 84—90.

% John D. AyerThe Forms of Action in Bankruptcy Practice: An Esifion and a Critique 1985 AN.
SURV. BANKR. L. 307, 308 (1985).

% See Hood541 U.S. at 448 n.4 (noting "enforcement of sahinjunction against the State by a federal
court is not before us").

%" SeegenerallyBrubaker From Fictionalism to Functionalisnsupranote 6, at 90-99.
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from money judgments at the hands of the fedenaitsd®

Indeed, as a practical matter, the history of steteereign
immunity is largely the history of a struggle toofact the public
fisc of the states. Adoption of the Eleventh Ameediwas
motivated in no small part by concern about thedbaorof states'
Revolutionary War debts. Moreover, Southern stapest-Civil

War debt crisis loomed largely in the shadow ofn#igant

Supreme Court decisions on state sovereign immunithe late
nineteenth century’.

Lower courts espousing a bankruptcy exception éessovereign immunity
similar to that articulated inlood, therefore, generally assumed tBaminole Tribe
nonetheless compelled preservation of states' simwverimmunity in money
damages actions in federal bankruptcy c8uttikewise, theHood Court itself
emphasized that "[a] debtor does not seek monekamnyages . . . from a State by
seeking to discharge a deBt,and "[t]he case before us is thus unlike an adwgrs
proceeding by the bankruptcy trustee seeking tovexcproperty in the hands of the
State on the grounds that the transfer was a viidateference’® Katz, though,
involved just such a preference action againsai® stgency.

Il. KATZ CONSIDERING THEFRAMERS INTENT WITH RESPECT TO THE
ATTRIBUTES OFSOVEREIGNTY AND BANKRUPTCY EXCEPTIONALISM

The debtor irKatz was Wallace's Bookstores, Inc., which had operatetain
of college bookstores and which filed a chaptempéiition in 2001 in the Eastern
District of Kentucky*® Wallace's and its creditors' committee quickly daded
that the value of the estate would best be maxiniean expeditious sale of all of
Wallace's assets, and the bankruptcy court apprsated to Barnes and Noble and
Follet** Subsequently, the bankruptcy court confirmed aidigting plan, pursuant
to which the bankruptcy court appointed Bernardzka the liquidating supervisor
of Wallace's bankruptcy estate, with responsiksittquivalent to those of a chapter
7 trustee, including the power to bring avoidanciioas?

Prior to its bankruptcy filing, Wallace's had dobesiness with Virginia

% SeeCarlos Manuel VazquexVhat Is Eleventh Amendment Immunity06 YALE L.J. 1683, 1724-30
(1997).

39 Ralph BrubakerOf State Sovereign Immunity and Prospective Remsietiee Bankruptcy Discharge as
StatutoryEx parte YoundRelief 76 Av. BANKR. L.J. 461, 496 n.148 (2002) (citations omitted) ieafter
Brubaker,StatutoryEx parte Youndreliel.

“0see, e.gin reNVR, LP, 189 F.3d 442, 450-54 (4th Cir. 1999).

*Hood, 541 U.S. at 450.

“2|d. at 454,

“3 Brief for the Respondent at 1, Cent. Va. Cmty.|GolKatz, 126 S. Ct. 990 (2006) (No. 04-885).

**1d. at 3-4.

*1d. at 5.
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Military Institute, Central Virginia Community Cabe, New River Community
College, and Blue Ridge Community College, and ivithe ninety days before its
bankruptcy filing, Wallace's paid certain sums ayvin each of these institutioffs.
Upon his appointment as liquidating supervisorrdéfae, Katz sued each of these
institutions to recover those payments as prefaemtinsfers under Code section
547(b)*’ The defendants, Virginia institutions of higheuedtion, are all "arms of
the state" of Virginia entitled to assert the sgasevereign immunity, and thus, they
moved to dismiss the actions as barred by the itotishal sovereign immunity of
the State of Virgini4®

The bankruptcy court was bound by the Sixth Circl@tision inHood (left
undisturbed within that circuit by the Supreme Gsumarrower basis for
affirmance), which reasoned that "[a]t the Consbtnal Convention, the states
granted Congress the power to abrogate their sigverenmunity under [the
Bankruptcy Clause of] Article I, section 8," claude and in Bankruptcy Code
"§ 106(a), Congress used that pow@r.Code section 106(a) provides that
"sovereign immunity is abrogated" as to states wiéspect to (inter alia)
section 547, that federal bankruptcy courts "magrhend determine any issue
arising with respect to the application of suchtisef] to" the states, and that
federal bankruptcy courts "may issue against atgptan[y] order, process, or
judgment under such section[] . . . including adeoror judgment awarding a
money recovery™

Relying on the Sixth Circuitklood decision, therefore, the bankruptcy court in
Katz denied the defendants' motion to dismiss, and bwhdistrict court and the
Sixth Circuit affirmed®* The Supreme Court, likewise, affirmed, holdingtt{gn
ratifying the Bankruptcy Clause, the States acwgei@sin a subordination of
whatever sovereign immunity they might otherwisesdi?® and "agreed not to
assert their sovereign immunity in proceedings ghdpursuant to ‘Laws on the
subject of Bankruptcies®® And, of course, it is "beyond peradventure" that
"Congress' determination that States should be abento [preference]
proceedings is within the scope of its power tocérbaws on the subject of
Bankruptcies.®*

“1d. at 7.

“"SeeCent. Va. Cmty. Coll. v. Katz, 126 S. Ct. 990, 2006).

“ See idat 994-95.

*Hood v. Tenn. Student Assistance Cdtp.re Hood), 319 F.3d 755, 768 (6th Cir. 2008ff'd on other
grounds 541 U.S. 440 (2004).

%011 U.S.C. § 106(a)(1)—(3) (2006).

%1 Katz v. Cent. Va. Cmty. Colllf{ re Wallace's Bookstores, I)¢106 F. App'x 341 (6th Cir. 2004ff'd,
126 S. Ct. 990 (20086).

2 Cent. Va. Cmty. Coll. v. Katz, 126 S. Ct. 990, 5GR006).

3 1d. at 1004 n.13.

*1d. at 1005.
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IV. STATES SURRENDER OFSOVEREIGNIMMUNITY IN BANKRUPTCY PROCEEDINGS
PURSUANT TO THEPLAN OF THE CONVENTION

Articulation of an argument for such a sweepingkaptcy exception to state
sovereign immunity first appeared in a law reviaticke by Leonard Gersofi,and
Judge Haines's opinion In re Bliemeister® Judge Haines further expounded and
refined the argument in a subsequent law revieveleff upon which theKatz
majority heavily relied. Such a bankruptcy excepdilism theory ultimately hinges
upon the Framers' intent, in drafting the origi@ainstitution in 1787, "to exempt
laws 'on the subject of Bankruptcies' from the apen of state sovereign immunity
principles.®®

The constitutional principle of state sovereign iomity recognized and
articulated inSeminoleand Alden is that the Framers implicitly accepted state
sovereign immunity as an instinctive, innate chemastic of states' continuing
sovereignty that, although nowhere confirmed in text of the original
Constitution, was nonetheless intrinsic to the citmal foundations thereof. As
Alexander Hamilton explained ifhe FederalisNo. 81:

It is inherent in the nature of sovereignty nob&amenable to the
suit of an individuawithout its consentThis is the general sense,
and the general practice of mankind; and the exempas one of
the attributes of sovereignty, is now enjoyed by government of
every state in the Union. Unless, therefore, thera surrender of
this immunity in the plan of the convention, it wiémain with the
states . . *?

Thus, the Eleventh Amendment (ratified in 1798h@ the source of states'
constitutional sovereign immunity from suit; theenth Amendment merely
repudiated the Supreme Court's notorious decisiorChisholm v. Georgi&’
Chisholmrefused to recognize the State of Georgia's s@rerenmunity from a
suit in federal court by a private citiz€hand by overruling that decision, the
Eleventh Amendment simply restored the Framergimmal understanding of states'
constitutionally protected sovereign immunity, "ammunity beyond the
congressional power to abrogate by Article | legish."®? "In short, the principle

%5 | eonard H. Gersom Bankruptcy Exception to Eleventh Amendment Imtyudimiting the Seminole
Tribe Doctrine 74 AM. BANKR. L.J. 1 (2000).

% Bliemeister v. Indus. Comm'nin(re Bliemeister) 251 B.R. 383 (Bankr. D. Ariz. 200@ff'd on other
grounds 296 F.3d 858 (9th Cir. 2002).

" Hon. Randolph J. HaineBhe Uniformity Power: Why Bankruptcy Is Differeif Av. BANKR. L.J. 129
(2003).

*Katz, 126 S. Ct. at 1003 n.12.

% THE FEDERALISTNO. 81, at 548-49 (Alexander Hamilton) (Jacob E. Goett., 1961).

02 U.S. (2 Dall.) 419 (1793).

1 3ee id.

62 Alden v. Maine, 527 U.S. 706, 754 (1999).
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of sovereign immunity is a constitutional limitatieon the judicial power of the
federal courts established in Art. fif'such that the "entire judicial power granted
by the Constitution does not embrace authorityntertain a suit brought by private
parties against a State without consent givén."

This original intent perspective, of course, fullgknowledges that states may
have effected "a surrender of this immunity in fpen of the conventiort® As the
AldenCourt stated, "sovereign immunity derives not fribia Eleventh Amendment
but from the structure of the original Constitutiiself"® in that "the states'
immunity from suit is a fundamental aspect of tlw@eseignty which the States
enjoyed before the ratification of the Constitutiand which they retain today . . .
except as altered by the plan of the Converittdind this is the toehold fdfatZs
bankruptcy exceptionalism holding: "The ineluctabtenclusion . . . is that States
agreed in the plan of the Convention not to asmgytsovereign immunity defense
they might have had in proceedings brought purst@nitaws on the subject of
Bankruptcies.®®

A. Does the Framers' Authorization of "Uniform" feedl Bankruptcy Legislation
Indicate an Intent to Abrogate States' Sovereigmnmuimity in Bankruptcy
Proceedings? Not Really.

In The FederalistNo. 81, Hamilton's statement about "a surrendethdcd
immunity in the plan of the conventidf"is followed by this cryptic cross-
reference: "The circumstances which are neceseayoduce an alienation of State
sovereignty were discussed in considering thelart€ taxation, and need not be
repeated here® In the article of taxatioriThe FederalisNo. 32, Hamilton sought
to assuage concerns that states might be deemeelitquish their power of
taxation should they ratify the Constitution:

An intire consolidation of the States into one céetg national
sovereignty would imply an intire subordinationtbe parts; and
whatever powers might remain in them would be atbgr
dependent on the general will. But as the planhef €onvention
aims only at a partial Union or consolidation, tl#tate
Governments would clearly retain all the rights sufvereignty
which they before had, and which were not, by Htafexclusively
delegated to the United States. This exclusivegdgien, or rather

%3 Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 3899) (quoting Pennhurst State Sch. & Hosp. V.
Halderman, 465 U.S. 89, 98 (1984)).

% Seminole Tribe517 U.S. at 68 (quotingx parteNew York, 256 U.S. 490, 497 (1921)).

% THE FEDERALIST NO. 81,supranote 59, at 549.

% Alden 527 U.S. at 728.

®71d. at 713 (emphasis added).

8 Cent. Va. Cmty. Coll. v. Katz, 126 S. Ct. 990, 4G2006).

j?, THE FEDERALIST NO. 81,supranote 59, at 549.

Id.
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this alienation, of State sovereignty, would onfystin three cases;
where the Constitution in express terms grantedeadusive
authority to the Union; where it granted in ongdange an authority
to the Union and in another prohibited the Statemfexercising
the like authority; and where it granted an autlydd the Union, to
which a similar authority in the States would besabtely and
totally contradictoryandrepugnant | use these terms to distinguish
the last case from another . . . where the exewfise concurrent
jurisdiction might be productive of occasional mégences in the
policy of any branch of administration, but would not lynpny
direct contradiction or repugnancy in point of disonal
authority. These three cases of exclusive jurigalicin the Federal
Government may be exemplified by the following amstes: The
[Constitution's] 1st article provides expresslytti@ongress shall
exercise éxclusive legislatiohover the district to be appropriated
as the seat of government. This answers the fase.cThe first
clause of the same section empowers Congtesky and collect
taxes, duties, imposts and excisasd the . . . same article declares
that, 'no state shajl without the consent of Congredsy any
imposts or duties on imports or expdrts. . . This answers the
second case. The third will be found in that clawbéch declares
that Congress shall have power "to establishuaifiorm rule of
naturalization throughout the United States.” Trhisst necessarily
be exclusive; because if each State had powersrpbe alistinct
rule, there could not beaniform rule™

The Katz Court described the cross-reference between anjdiratiion of The
Federalist Nos. 32 and 81, "pointing to the ‘uniforml[ity] nguage in the
Naturalization Clause, . . . as an example of estailce where the Framers
contemplated a 'surrender of [States'] immunitythie plan of the convention/™
Noting that the very same clause of Article |, ggt8 of the Constitution in which
Congress is granted the power "[t]Jo establishuaifiorm Rule of Naturalization"
also contains Congress's authorization "[tjo eihbl . . uniform Laws on the
subject of Bankruptcies throughout the United StattheKatz Court thought this
parallel reinforced its conclusion that "Congreas the power to enact bankruptcy
laws the purpose and effect of which are to ensai®rmity in treatment of state
and private creditors® Similarly, previous proponents of bankruptcy
exceptionalism posited that the constitutional ari#ation of "uniform” federal
bankruptcy legislation is what distinguishes Cosgi® Bankruptcy Power from
Congress's other Article | powers, such that while Seminole Tribeholding

" THE FEDERALISTNO. 32,at199-201 (Alexander Hamilton) (Jacob E. Cooke e251}.
;z Katz 126 S. Ct. at 1004 n.13.
Id.
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prevents Congress from abrogating states' soveligigmunity pursuant to other
Article | powers, the Bankruptcy Clause itself ajted states' sovereign immunity
pursuant to its authorization of uniform bankrupleyislation’

Relying upon Hamilton's cross-reference betw&ha FederalistNos. 81 and
32, in conjunction with the distinctive uniformilgnguage of the Naturalization and
Bankruptcy Clauses, to distinguish the Natural@atnd Bankruptcy Powers from
Congress's other Article | powers as regards sseereign immunity is
problematic and not fully convincing. As Hamiltoacknowledged inThe
FederalistNo. 81, sovereign immunity from suit is onlgre of the attributes of
sovereignty . . . enjoyed by the government of y\waate” that "remain with the
states" in the absence of "a surrender . . . inplhe of the conventior’™ The
FederalistNo. 32, though, addresses an entimiljerent attribute of sovereignty,
namely, legislative/regulatory power and an "exeleisdelegation, or rather . . .
alienation, of [this] State sovereignty," by beifigxclusively delegated to the
United States’™ Hamilton's reference t6he FederalisNo. 32 in his discussion of
state sovereign immunity, therefore, is somewhagieflying. As Professor Jackson
has observed:

This oblique reference might be regarded as somiiedtion that
states would lose their sovereign immunity fromt sanly with
respect to powers granted exclusively to the fddgoaernment.
But Hamilton's coy cross-reference does not ander critical
question: Whether, having granted Congress a powveegulate
certain activities (be it exclusive or concurreitt)yould be, in the
word of The FederalisiNo. 32, "repugnant” to the exercise of that
national power for states to retain immunity frouit svith respect
to Congress's exercise of that power.

Moreover, Hamilton's example regarding natural@atsays nothing about that
"critical question,” not even implicitly. The stat ceding of power to the federal
government to regulate naturalizatianly implicates regulatory sovereignty,
because states themselves raseregulated bynor subjected to suits under federal
naturalization laws; state sovereign immunity unigeleral naturalization laws is a
nonissue?

Moreover, there is another equally plausible exgfimm for Hamilton's
(perhaps intentionally) vague cross-reference: hat time of the drafting and
ratification of the Constitution, it was altogetherclear and entirely unsettled what
effect Congress's legislative powers would havenugtates' sovereign immunity.

" SeeHainessupranote 57, at 158—74.

5 THE FEDERALISTNO. 81, supranote 59, ab49 (emphasis added).

8 THE FEDERALIST NO. 32,supranote 71, a200.

" Vicki C. JacksonOne Hundred Years of Folly: The Eleventh Amendrardtthe 1988 Ternb4 S.
CAL.L.REV. 51, 67-68 n.81 (1990) (citation omitted).

"8 Seeln re Microage Corp., 288 B.R. 842, 846 (Bankr. D. Ari203).



108 ABI LAW REVIEW [Vol. 15:95

Indeed, this issue has been such a persistentesofingncertainty that it was not
unambiguously and definitively addressed by ther&ue Court until th&eminole
Tribe decision in 1996° Thus, whether one characterizes Hamilton's cross-
reference as merely "cd{"or a "furtive attack on state sovereign immunfty,"
Hamilton tread as lightly as possible when he apghned the very thin ice
surrounding this issue for the very simple readwmat he did not wish to visibly
broach or (even worse) breach it. Hamilton wasohmious supporter of the
Constitution, and as subsequent events confirntate sovereign immunity was a
hot-button issue of the d&§lt is not at all surprising, therefore, that thaifically
savvy Hamilton would purposely evade an unnecessaey-stirring of the state
sovereign immunity pot.

Ultimately, though, th&atz majority's "analysis d[id] not rest on the peculia
[uniformity language in the] text of the Bankrupt@fause as compared to other
Clauses of Article 128 Rather, the Court relied upon other evidence tockme
that the Framers considered state sovereign imgndiaibsolutely and totally
contradictoryandrepugnant to federal bankruptcy legislatidf.

B. Does the Framers' Authorization Iof Rem Federal Bankruptcy Proceedings
Indicate an Intent to Abrogate States' Sovereigmimity in All Bankruptcy
Proceedings? Not Really.

TheKatz majority purported to be "[r]elying in part on §m rem reasoning in
Hood'® in concluding "that the Bankruptcy Clause of Agit . . . simply did not
contravene the norms this Court has understoodEileegenth Amendment to
exemplify.”®® Thus, theKatz majority emphasized that "[b]ankruptcy jurisdictiat
its core, isn rem"®” and "[t]hat was as true in the 18th century @stibday. Then,
as now, the jurisdiction of courts adjudicatinghtigjin the bankrupt estate included
the power to issue compulsory orders to facilitdbee administration and

 Seminole Tribe of Fla. v. Florida, 517 U.S. 449469

8 Jacksonsupranote 77, at 67—68 n.81.

8 David J. Bedermamdmiralty and the Eleventh Amendmet NoTREDAME L. REv. 935, 948 (1997).

82 The Chisholm v. Georgiaecision, 2 U.S. (2 Dall.) 419 (1793), was handegn on February 18, 1793,
and the first proposal to reverse that decisiortdaystitutional amendment was introduced in the ldafs
Representatives the very next d&§ee DAVID P. CURRIE, THE CONSTITUTION IN CONGRESS THE
FEDERALIST PERIOD, 1789-1801196 (1997); 1 ®ARLES WARREN, THE SUPREME COURT IN UNITED
STATESHISTORY 101 (rev. ed. 1926). With all deliberate speedNtaych 4, 1794), both houses of Congress
approved what would become the Eleventh Amendnemith was ratified by the requisite number of state
legislatures by February 7, 1795, less than twasyadter theChisholmdecision. (Because of delays in
official certification of the ratifications, thougthe Eleventh Amendment did not become effectingl u
January 8, 1798.5eeJoHN V. ORTH, THE JUDICIAL POWER OF THEUNITED STATES. THE ELEVENTH
AMENDMENT IN AMERICAN HISTORY 12, 19-20 (1987); K&YDE E. JACOBS, THE ELEVENTH AMENDMENT
AND SOVEREIGNIMMUNITY 66-67 (1972); WRREN, suprg at 101 & n.2.

8 Cent. Va. Cmty. Coll. v. Katz, 126 S. Ct. 990, 40013 (2006).

8 THE FEDERALIST NO. 32,supranote 71at200.

¥ Katz, 126 S. Ct. at 994.

% |d. at 1003.

#1d. at 995.
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distribution of the res® According to thekatz Court, "[b]ankruptcy jurisdiction, as
understood today and at the time of the framingyriiscipallyin remjurisdiction.'®®
Then the Court reasoned, "[a]s we notedHood [in rem bankruptcy jurisdiction]
does not implicate States' sovereignty to neadysame degree as other kinds of
jurisdiction,”® and "[a]s such, its exercise does not, in the lusase, interfere with
state sovereignty even when States' interestsfaated.®*

Of course, federal bankruptcy jurisdiction hesserbeen exclusivelyn remin
nature, and is even less so today, given "the nmosleift away fromn rem as the
jurisdictional paradigm® Hoods in rem reasoning, therefore, implies only a
limited bankruptcy exception to state sovereign imity for those bankruptcy
proceedings properly characterizedrasem At times, theKatz opinion, likewise,
suggested that the bankruptcy exception contentplatehe Framers was a limited
one:

The scope of [states’] consent [in the plan ofGoavention] was
limited; the jurisdiction exercised in bankruptcyopeedings was
chiefly in rem—a narrow jurisdiction that does not implicate stat
sovereignty to the same degree as other kindsrizdjation. But
while the principal focus of the bankruptcy prodeed is and was
always the res, some exercises of bankruptcy copoisers . . .
un%gestionably involved more than mere adjudicatibrights in a
res.

An in rembankruptcy exception to states' sovereign immunitgrefore, could
not justify the preference actions for personammoney judgments against the
state-agency defendants Watz®* Indeed, the discharge and dischargeability
proceedings at issue iRlood were much more properly characterized ias
personamrather tharin rem even according to thidood Court's own criteria for
making that determinatiof.

What's more, th&katz majority actually acknowledged that "it was atslea
arguable" that the dischargeability proceedingsatié inHood "could have been

®1d. at 996.

8 d. at 1000.

% |d. at 995.

°1d. at 1000.

92 Menk v. Lapaglia I re Menk), 241 B.R. 896, 914-15 & n.8 (B.A.P. 9th Ci®99) (citing Ralph
Brubaker,One Hundred Years of Federal Bankruptcy Law andl Stinging to anIn Rem Model of
Bankruptcy Jurisdictionl5 BMORY BANKR. DEV. J. 261 (1999)).

% Katz, 126 S. Ct. at 1005ee alsad. at 996 (“[T]he Bankruptcy Clause . . . was intehde. to authorize
limited subordination of state sovereign immunitythhe bankruptcy arena.'ig. at 1004 ("[T]he power to
enact bankruptcy legislation was understood toycwaiith it the power to subordinate state soversignt
albeit within a limited sphere.").

% The Court, though, made a feeble, half-hearteelrgit to suggest otherwise, by noting that Katz's
complaint had sought, "in the alternative, botlhimetof the 'value' of the preference, see 11 U.8.850(a),
and return of the actual 'property transferrsif)." Katz 126 S. Ct. at 1001 n.10.

% SeeBrubaker From Fictionalism to Functionalisnsupranote 6, at 84-98.
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characterized as a suit against the State ratler ahpurelyin rem proceeding *
Katz therefore, offered a revised explanation for théood decision.
Notwithstanding the fact that the dischargeabiltwpcgeeding at issue wam
personam"because the proceeding was merely ancillarjpéoBankruptcy Court's
exercise of it3n rem jurisdiction, we held that it did not implicateast sovereign
immunity."”®” Thus, theKatz Court concluded that "it is not necessary to decid
whether actions to recover preferential transfers..are themselves properly
characterized asn rem"%® As this author predicted aftedood, then, "the
'‘bankruptcy exception' to state sovereign immufiityly solidified in Hood may,
at the end of the day, have nothing at all to dohwwhether the particular
bankruptcy proceeding at issue is properly charzet asin rem or in personam
in some unknowable and (apparently) infinitely npaable sense’®
NonethelessKatz suggests that the key to the bankruptcy excepbostate
sovereign immunity is the relationship between pheceeding at issue and some
res within the bankruptcy court's control—an exim@pfor "in rem adjudications
and orders ancillary theretd®® Thus, the Court stated that "[ijnsofar as orders
ancillary to the bankruptcy courta'remjurisdiction . . . implicate States' sovereign
immunity from suit, the States agreed in the plathe Convention not to assert
that immunity."®* Further the Court hinted that the contemplatedillang
relationship necessarily was a rather close omerdtifying the Bankruptcy Clause,
the States acquiesced in a subordination of whategeereign immunity they
might otherwise have asserted in proceedingsessary to effectuatbe in rem
jurisdiction of the bankruptcy court®® Additionally, the Court provided an
example with respect to preference actions:

The interplay betweein rem adjudications and orders ancillary
thereto is evident in the case before us. Resparfiteh seeks a
determination under 11 U.S.C. 8§ 547 that the varitnansfers
made by the debtor to petitioners qualify as volielgveferences.
The 8 547 determination, standing alone, operagesa amere
declaration of avoidance. That declaration may bethat the
trustee wants; for example if the State has a clagainst the
bankrupt estate, the avoidance determination operat bar that
claim until the preference is turned ov&ee8 502(d). In some
cases, though, the trustee, in order to marshakititieety of the
debtor's estate, will need to recover the subjdcthe transfer
pursuant to 8 550(a). A court order mandating tuemoof the

®Katz, 126 S. Ct. at 1001.
97
Id.
98| .
% Brubaker From Fictionalism to Functionalispsupranote 6, at 121.
10Katz, 126 S. Ct. at 1001.
10614, at 1002.
10214, at 1005 (emphasis added).



2007] BANKRUPTCY AS A FEDERAL FORUM POWER 111

property, although ancillary to and in furtheramméethe court'sin
remjurisdiction, might itself involvén personanprocess®

This, of course, is similar to the reasoning fanhpusmployed inKatchen v.
Landy® to permit arin personanmoney judgment on a preference cause of action
(also interposed as an objection to the defendafdisn against the bankruptcy
estate) through a summary proceeding (without amgstitutional right to a jury
trial) typically reserved only foin rem matters'®® In Katz, though (and unlike
Katcher), the Court didhot require that such an ancillary relationship betwte
in rem claim objection andh personanpreference actioactually existin order to
negate a state's constitutional sovereign immunityn anin personanpreference
judgment. Indeed, the Court made no mention oftldretheKatz defendants had
(or had not) filed claims against the debtor's Ipaptcy estate nor of whether the
liquidation trustee had (or had not) filed a settE02(d) objection to any such
claims (asserting receipt of preferential trangfers

Under the holding ofKatz then, whether ann personam bankruptcy
proceeding against a state is actually "ancillanand in furtherance of the court's
in rem jurisdiction® is quite irrelevant to whether the state has smgar
immunity in thatin personamproceeding, despite the Court's elaborate exegesis
thereon. Similarly, thédood holding that states have no constitutional sogerei
immunity in discharge and dischargeability procegdi cannot be justified as
merely permittingin personamorders ancillary to and in effectuation iof rem
adjudications:

In fact, in most bankruptcy cases, there igemat all, as the vast
majority of all bankruptcy cases are so-called asset" cases, in
which the debtor haso nonexempt assets to be administered in
bankruptcy proceedings. In such a case, it makessemse
whatsoever to speak of tmes of an empty bankruptcy estate; the
only issue at stake in a "no asset" case is dischdrtfeealebtor's
personal liability on debt¥’

So how did theKatz Court deal with the fact that many federal bankeyp
proceedings areot ancillary to and in effectuation of amy rem adjudication (and
there was nothing to indicate whether that wasctse inKatz either)? TheKatz
majority simply asserted the followingse dixit illogical non sequiturBecause the
Framers would not have intended states to retanerse@n immunity inin rem
bankruptcy proceedings, they could not have inténstates to retain sovereign
immunity in any and allin personambankruptcy proceedings! Thus, thatz

10314, at 1001.

104382 U.S. 323 (1966).

195 5eqid. at 333-40.

1 Katz, 126 S. Ct. at 1001.

07 Brubaker StatutoryEx parte YoundRelief supranote 39, at 544.
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majority reasoned that "[tlhe Framers would haveleustood the laws 'on the
subject of Bankruptcies' included laws providing,dertain limited respects, for
more than simple adjudications of rights in the'"Tf8$And evidently allsuchin
personambankruptcy proceedings are "absolutely and totatiptradictory and
repugnant'® to state sovereign immunity, accordingatz, because "[tJhe text of
Article I, 8 8, cl. 4 of the Constitution . . . emmpasses the entire 'subject of
Bankruptcies." The power granted to Congress bly @Gteuse is a unitary concept
rather than an amalgam of discrete segmémits™Whatever the appropriate
appellation in rem or in personarh those who crafted the Bankruptcy Clause
would have understood it to give Congress the pdweuthorize courts to avoid
preferential transfers and to recover transfernegperty.”** The conclusion to be
drawn therefrom, according atz, is that this authority "operates free and cldar o
the State's claim of sovereign immunity?"

It simply does not follow, however, that because thramers may have
contemplated that states would have no sovereigmuimity in certain bankruptcy
proceedings (such @s rem proceedings) that the Framers must have conteetplat
that states would have no sovereign immunity in amd all bankruptcy
proceedings. The only example the Court could roffe support of this
extraordinary leap of logic is one that the Framgosild not have considered to
even implicate principles of state sovereign imrtyuni

C. Does the Framers' Authorization of a Federal Ead Corpus Power to
Discharge Imprisoned Debtors Indicate an IntentAbrogate States' Sovereign
Immunity in Bankruptcy Proceedings? Not Really.

The term "discharge,"” in reference to a debtorginated in the discharge's
initial historical function of discharging an imponed debtor from the custody of
the gaolor—a form of relief that has waned with ¢nadual demise of the debtors'
prison, but that is still implicit in the federahbkruptcy discharge. Historically, the
practice of imprisonment of a debtor at the instant an unpaid creditor was
prominent and persistent in England beginning & ltie thirteenth centul¥ and

1% Katz 126 S. Ct. at 1000.

199THE FEDERALISTNO. 32, supranote 71, at 200.

19Katz 126 S. Ct. at 1000.

4. at 1001-02.

1214, at 1002.

13 5ee8 W.S. FOLDSWORTH A HISTORY OFENGLISH LAW 230-32 (1926); FEODOREF.T. PLUCKNETT,
A CONCISEHISTORY OF THECOMMON LAW 389 (5th ed. 1956); Jay Coherhe History of Imprisonment
for Debt and Its Relation to the Development ofiiecharge in Bankruptcy8 J.LEGAL HIST. 153, 154-55
(1982); Vern Countrymarf History of American Bankruptcy La®&l Gowm. L.J. 226, 226-27 (1976); Louis
Edward Levinthal,The Early History of English Bankruptc§7 U.PA. L. REv. 1, 7-8 (1919) [hereinafter
Levinthal, English Bankruptdy Charles Jordan TabbThe Historical Evolution of the Bankruptcy
Discharge 65 AM. BANKR. L.J. 325, 328 & n.15 (1991) [hereinafter Talbischarge History, Charles
Jordan TabbThe History of Bankruptcy Law in the United Sta@#wm. BANKR. INST. L. REV. 5, 7 (1995)
[hereinafter TabbHistory of Bankruptcly Personal slavery in satisfaction of debts existeen earlier,
under Anglo-Saxon law, until the Conquest in 1066ePLUCKNETT, supra at 389; 2 & FREDERICK
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continuing for over six hundred years until finafipolished in England in 1864’
English discharge legislation was first enactedthy Interregnum Parliament in
1649™° and the term "discharge" was used therein to dentischarge of the
person of such Debtor" "of and from his or her lispnment.**® Indeed, in
discharge legislation throughout the remainder lef seventeenth century, "the
effort of Parliament . . . had to do with dischafgem custody of imprisoned
debtors," but left creditors' other remedies agatms discharged debtor intact, such
that "a creditor might continue to seek collectiomm a debtor discharged from
custody.*'” It was not until 1705 that Parliament enacted #&clthrge” that
functioned in the modern sense of discharging thletai's liability on debts'®
Discharge from the gaol, though, remained an esdefgature of the English
discharge™®

PoLLOCK & FREDERICK WILLIAM MAITLAND, THE HISTORY OF ENGLISH LAW 596 (2d ed. 1898); Tabb,
Discharge Historysupra at 332 n.41.

114 seeDebtor's Act of 1869, 32 & 33 Vict., ch. 62, § Bven then, though, there were enumerated
exceptions to the ban that permitted imprisonmentp to one year for default in payment of certigbts.
See id. Cohensupranote 113, at 164, 171 n.116; TabBlischarge Historysupranote 113, at 332 n.41.

15 seeAn Act for discharging Poor Prisoners unable tis§atheir creditors (Sept. 4, 1649%printed in
2 ACTS AND ORDINANCES OF THEINTERREGNUM, 1642-1660, at 24041 (C.S. Firth & R.S. Rait eti811)
[hereinafter Firth & Rait]; Cohersupranote 113, at 158; LevinthdEnglish Bankruptcysupranote 113, at
18-19;John C. McCoid, lIDischarge: The Most Important Development in Bapkey History 70 Av.
BANKR. L.J. 163, 177 & n.77 (1996) [hereinafter McCdmischargg.

18 2 Firth & Rait, supranote 115, at 241, 240. Discharge in this sensdiszharging the debtor from
imprisonment has ancestry in the Roman law of oasfiessio bonorujn SeeWILLIAM BLACKSTONE, 2
COMMENTARIES ON THELAW OF ENGLAND *473 (1765); 1 RANK O. LOVELAND, A TREATISE ON THE
LAW AND PROCEEDINGS INBANKRUPTCY § 1 (4th ed. 1912); 1 AROLD REMINGTON, A TREATISE ON THE
BANKRUPTCY LAW OF THE UNITED STATES § 1, at 4-5 (James H. Henderson ed., 5th ed. 1280)s
Edward Levinthal,The Early History of Bankruptcy Law6 U.PA. L. REv. 223, 238 (1918) [hereinafter
Levinthal, Bankruptcy Lay James OlmsteadBankruptcy a Commercial Regulatioh5 HaRv. L. REV.
829, 832 (1902).

17 McCoid, Discharge supranote 115, at 178-79 (1998e8 HOLDSWORTH supranote 113, at 234—
36; Cohensupranote 113, at 158-59; lan P. H. Duffgnglish Bankrupts, 1571-18624 Av. J. LEGAL
HIsST. 283, 285-86 (1980). These statutes were geneeddiyred to as "insolvency" laws to distinguishrth
from "bankruptcy” law, which was applicable only twaders" from 1570 until 1861See THOMAS K.
FINLETTER, THE LAW OF BANKRUPTCY REORGANIZATION 21 (1939); 8 DLDSWORTH supranote 113, at
233; Cohen,supra note 113, at 159; Duffysupra at 283; Olmsteadsupra note 116, at 832; Tabb,
Discharge Historysupranote 113, at 327 n.11, 334-35 n.59.

18 See4 Anne, ch. 17, § 7 (1705) (providing upon comptia with statute, "all and every person and
persons so becoming bankrupt . . . shall be digelaafrom all debts by him, her, or them due andhgvet
the time that he, she, or they did become bankyruptie 1705 legislation, for the first time, incorpted a
discharge as a feature of the "bankruptcy" lawiapple to tradersSeel LOVELAND, supranote 116, § 3,
at 5; AMES ANGELL MACLACHLAN, HANDBOOK OF THELAW OF BANKRUPTCY § 26, at 20-21 (1956); 1
REMINGTON, supranote 116, § 5, at 14; Vern C. Countrymdime New Dischargeability Law5 Aw.
BANKR. L.J. 1, 36 (1971) [hereinafter CountrymaNgw Dischargeability Lajy Levinthal, English
Bankruptcy supranote 116, at 18—20; Tabbjscharge Historysupranote 113, at 333. Thereafter, one of
the important distinctions between the "bankruptia’ and "insolvency" laws was that insolvency laws
functioned only to discharge the nontrader debtomfimprisonment, whereas bankruptcy also discltarge
the trader bankrupt's personal liability on disgear debtsSeeCohen,supranote 113, at 159; Olmstead,
supranote 116, at 832; Tabbjscharge Historysupranote 113, at 327 n.11.

195ee4 Anne, ch. 17, §§ 7, 13; Duffgupranote 117, at 287. In this regard, Daniel Defopraminent
commentator of the day who had himself spent timdebtors' prison, characterized the 1705 legisiadis
"one of the best Bills that ever was produc'd ini&aent, since thélabeas Corpud\ct, for Securing the
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Imprisonment for debt also became an accepted torediremedy in the
American colonie¥’ and post-Revolution stat&s. Thus, at the time of the
Framing, "[iijmprisonment for debt, an institutiartherited from the mother country,
had become one of the great plagues of the tifielthe American colonies and
post-Revolution states adopted a variety of bartkyumand insolvency systems
providing for discharge of debtors from imprisonmand liability on their debt&”

Liberty of the Subject." 3 BNIEL DEFOE, A REVIEW OF THE STATE OF THE ENGLISH NATION No. 36
(Arthur Wellesley 2d ed., Columbia Univ. Press 19@8ar. 23, 1706)seeMcCoid, Discharge supranote
115, at 169-73 (discussing Defoe's contemporarynuemery); John C. McCoid, lIThe Origins of
Voluntary Bankruptcy 5 BEMORY BANKR. DEV. J. 361, 362-67 (1988) [hereinafter McCoiDrigins]
(providing excellent account of Defoe's experiewndtt, and influence upon, English bankruptcy laie
English bankruptcy law in effect throughout the ipér covering the American Revolution, the
Constitutional Convention, and enactment of thetfidmerican bankruptcy statute in 1800, likewise,
provided that "in case any such bankrupt shalhatieds be arrested [or] prosecuted . . . for agcfthrged]
debt . . . such bankrupt shall be discharged umonnmn bail . . . and the certificate of such bapKsu
[discharge] . . . shall be, and shall be allowedb¢osufficient evidence of the . . . bankruptcy..and a
verdict shall therefore pass for the defendanGed. 2, ch. 30, § 7 (1732). Moreover, the statutetwa to
provide as follows:

[1]f any bankrupt who shall have obtained his dexdte [of discharge] . . . shall
be taken in execution, or detained in prison, oroant of any debts due or owing
before he or she became bankrupt, by reason tiigtnient was obtained before such
certificate was allowed and confirmed, it shall anady be lawful for one or more of
the judges of the court, wherein judgment has bsenobtained against such
bankrupt, on such bankrupt's producing his or letifcate . . . to order any sheriff
or sheriff's bailiff, or officer, gaoler or keepef any prison who hath or shall have
any such bankrupt in his custody, by virtue of angh execution, to discharge such
bankrupt out of custody on such execution, withgaytment of any fee or reward . . .

Id. 8 13;seeTabb,Discharge Historysupranote 113, at 340-41, 342, 344.

120 "By the end of the seventeenth century the debfmison had become an established colonial
institution," such that "lenders on both sideshaf Atlantic had come to believe that the powentprison a
defaulter was a 'right,' and that it had existerteitime immemorial." Prer J. COLEMAN, DEBTORS AND
CREDITORS INAMERICA: INSOLVENCY, IMPRISONMENT FORDEBT, AND BANKRUPTCY, 1607-1900, at 249,
247 (1974).

121 Because of adoption of debtor relief measuresanynof the colonies and new states, "it is cleat th
by the Revolution creditors had lost, or were i@ finocess of losing, their absolute power of camfient."
COLEMAN, supranote 120, at 254eeF. REGIS NOEL, HISTORY OF THEBANKRUPTCY LAW ch. 3 (1919);
CHARLES WARREN, BANKRUPTCY IN UNITED STATES HISTORY 6—7 (1972); Charles G. Hallinaihe
"Fresh Start" Policy in Consumer Bankruptcy: A Hdistal Inventory and an Interpretive Theorgl U.
RICH. L. REV. 49, 54-56 (1986); McCoidrigins, supranote 119, at 367—71; TabHistory of Bankruptcy
supra note 113, at 12-13; TabMischarge History supra note 113, at 345. "Nevertheless, the high
incidence of default in the generation after thevdetion made the debtors' prison a visibly obnasio
feature of American life." GLEMAN, supranote 120, at 254eeWARREN, suprg at 10-13; Countryman,
New Dischargeability Laysupranote 118, at 28; TabBjischarge Historysupranote 113, at 344.

122 Kurt H. NadelmannQn the Origin of the Bankruptcy Claysk AM. J. LEGAL HIST. 215, 223-24
(1957).

122 See generallBRUCE H. MANN, REPUBLIC OF DEBTORS BANKRUPTCY IN THE AGE OF AMERICAN
INDEPENDENCE44—77, 177-80 (2002); sources citgpranotes 120-121. The most widespread form of
relief was based on the oldest form of discharggslation—a so-called insolvency law—a "concept
borrowed from England—the idea that prisoners wiesengenuinely impoverished or who were willing to
assign all of their property for the benefit of ithereditors should be released from prisondLEMAN,
supra note 120, at 252. Moreover, "a few colonies pegditthe outright discharge of debts through
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The Framers' perceived need for bankruptcy legisiatat the federal level
nonetheless, is likely explained by inadequaciesnforcement of state discharge
legislation'®*

Because release of imprisoned debtors is one giriheary historical functions
of a bankruptcy discharge, there can be little dothat the Framers of the
Constitution contemplated that Congress's poweeutite Bankruptcy Clause "[t]o
establish . . . uniform Laws on the subject of Bapkcies" included a federal
discharge power that would operate directly up@besofficials. Likewise, "[t]he
judicial function in bankruptcy was certainly cleao the Framers of the
Constitution.*® Thus, the earliest federal bankruptcy legislatitiie Bankruptcy
Act of 1800*?° expressly provided that a debtor was immune frmprisonment on
a discharged delit and expressly provided a federal habeas corpusdgrfor
enforcement of the federal bankruptcy dischaf§@®ursuant thereto, "[tlhe order

bankruptcy proceedingsld. at 10. "Giving a colonial twist to the generakigament concept, . . . they
discharged broken defaulters from their debts dsagefrom prison," and "more [of these] dischalaes
were enacted just before, during, and immediatigr ¢he Revolution than in the entire colonialipdr” Id.
at 270, 272.

1245ee generallBrubakerFrom Fictionalism to Functionalispsupranote 6, at 84—85.

125 Ralph Brubaker,On the Nature of Federal Bankruptcy Jurisdiction: General Statutory and
Constitutional Theory4l WM. & MARY L. REV. 743, 808 n.234 (2000) [hereinafter Brubakemheory of
Federal Bankruptcy Jurisdictign

126 Bankruptcy Act of 1800, ch. 19, 2 Stat. 19 (amehd801, 1802 and repealed 1803) [as amended,
hereinafter Bankruptcy Act of 1800ieprinted in 10 GOLLIER ON BANKRUPTCY 1721-37 (James Wm.
Moore et al. eds., 14th ed. 1978) [hereinaftetlQeR (14th ed.)].

27 1n language nearly identical to the English bapkey statute then in forcesée supranote 119), the
1800 Act provided that "in case any such bankrbptl sfterwards be arrested [or] prosecuted or of on
account of any of the said [discharged] debts, &actkrupt may appear without bail . . . . And tkeificate
of such bankrupt's [discharge] . . . shall be, sinal be allowed to be, sufficient evidenpeima facie of
the party's being a bankrupt . . . and a verdiatl shereupon pass for the defenda®eeBankruptcy Act of
1800,supranote 126, § 34.

128 The 1800 Act adopted, but modified the languagthefEnglish bankruptcy statute then in forsee(
supranote 119) as follows:

[1]f any bankrupt, who shall have obtained his ifiedte [of discharge], shall be
taken in execution or detained in prison, on actaifrany debts owing before he
became a bankrupt, by reason that judgment waimebthefore such certificate was
allowed, it shall be lawful for any of the judgestioe court wherein judgment was so
obtained, or for any court, judge, or justice, within the wist in which such
bankrupt shall be detained, having powers to awardallow the writ of habeas
corpus,on such bankrupt producing his certificate .o otder any sheriff or gaoler
who shall have such bankrupt in custody, to disphauch bankrupt without fee or
charge. ...

Bankruptcy Act of 1800supranote 126, § 38 (emphasis addeshe THOMAS COOPER THE BANKRUPT
LAW OF AMERICA COMPARED WITH THEBANKRUPT LAW OF ENGLAND 361 (Fred B. Rothman & Co. 1992)
(1801) ("Bankrupt may be discharged on motion,afHath obtained his certificate . . . befargy judge
having power to issueab. corpus' (emphasis added)). The 1800 Act also provideteahanism for interim
discharge from imprisonment of the bankrupt durting pendency of the proceedingBrdvided that . . .
such discharge shall be no bar to another execuificm certificate shall be refused to such banktup
Bankruptcy Act of 1800supra note 126, § 60. Indeed, although imprisonment debt was largely
abolished by the end of the nineteenth centuryneiie Bankruptcy Act of 1898 (effective until 1978)
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for the discharge [wal]s directed to the officeperson holding the bankrupt under
arrest,” and "[a]n officer of the State court, nitfstanding he holds a valid
warrant, [wa]s obliged to release the bankrupt wherordered by the bankruptcy
court," because "[d]isobedience to the order [vpaisishable as a contempt®

Thus, the one circumstance the Framers undoubtemlyin mind in which it
would be absolutely necessary for a federal bart&yupourt to issue an order
running directly against a state or its officiakats was the writ of habeas corpus to
compel release of debtors imprisoned by states wmis to be discharged in
federal bankruptcy proceedings. For Hetz Court, this (and this alone) indicates
that the Framers must have intended the Bankrufiause to abrogate any
sovereign immunity the states might otherwise enjoyfederal bankruptcy
proceedings.

[T]he provision of the 1800 Act granting that [habecorpus]
power was considered and adopted during a perioenvwdiate
sovereign immunity could hardly have been more pnemt among
the Nation's concern€hisholm v. Georgiathe case that had so
"shock[ed]" the country in its lack of regard taatst sovereign
immunity, was decided in 1793. The ensuing five rgethat
culminated in adoption of the Eleventh Amendmenteafe with
discussions of States' sovereignty and their aniéyaio suit. Yet
there appears to be no record of any objectiorhéobiankruptcy
legislation or its grant of habeas power to fedemirts based on
an infringement of sovereign immunity.

The ineluctable conclusion, then, is that Statesedjin the plan of
the Convention not to assert any sovereign immuaéfense they
might have had in proceedings brought pursuant.tw$ on the
subject of Bankruptcies®®

The habeas corpus power of the federal courts derothe release of state
prisoners on the authority of state law, howevernot one that even implicates
states' sovereign immunity against suit. As thpr&me Court acknowledged in the
monumentaEx parte Youny* decision, "[t]he right to so discharge has notrbee

contained express provision protecting debtors framest and confinement upon dischargeable debts,
enforceable by write of habeas corpus from a féddisdrict court sitting in bankruptcy. Moreover,eth
original Bankruptcy Reform Act of 1978 expresshamped habeas corpus powers to the newly created
bankruptcy courts, and despite subsequent repabhbparticular provision in 1984, federal habeagpus
relief is still recognized as the appropriate reynéd secure a debtor's release from imprisonment in
contravention of a federal bankruptcy dischagee generallyBrubaker,StatutoryEx parte YoundRelief
supranote 39, at 508-09.

129 \WM. MILLER COLLIER, THE LAW OF BANKRUPTCY AND THE NATIONAL BANKRUPTCY ACT OF 1898,
at 96 (1899).

130 Cent. Va. Cmty. Coll. v. Katz, 126 S. Ct. 990, 3004 (2006) (citations omitted).

131209 U.S. 123 (1908).
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doubted by this court, and it hagverbeen supposed that there was any suit against
the state [barred by sovereign immunity] by reasbgeerving the writ upon one of
the officers of the state in whose custody theqrersas found*®?

In a footnote, theKatz majority acknowledged, but summarily dismissed thi
obvious problem with its heavy reliance on the faabeorpus power implicit in the
Constitution's Bankruptcy Clause:

One might object that the writ of habeas corpus was
infringement on state sovereignty, and would novehdeen
understood as such, because that writ, being inmn#ttere of an
injunction against a state official, does not como®eor constitute
a suit against the State. While that objection wdé supported by
precedent today, it would not have been apparetii@éd-ramers.
The Ex parte Youngloctrine was not finally settled until over a
century after the Framing and the enactment ofitiebankruptcy
statute:®

This, however, is a distortion of the historicadjggee of the habeas corpus
power vis-a-vis the immunity of the sovereign agtisuit. In Englandhabeas
corpus ad subjiciendunthe "Great Writ" of freedom, was one of the stlech
"high prerogative" writs of the King's Bench by whi"English law provided the
individual subject with remedies against the Kingfficers," and "individuals were
entitled to bring petitions for . . . the 'high prgative writs™ without the consent of
the King®** Consequently, these writs "were not thought tine the doctrine of
sovereign immunity®® and the Supreme Court's early case law "domesticat
these concepts in the face of the eleventh amentnt@mough what eventually
coalesced into thEx parte Youngloctrine*®

Hence, theKatz dissenters (in an opinion authored by Justice Tag)mightly
pointed out that "[t]he availability of habeas eélin bankruptcy [contemplated at
the Founding] does not support respondent's efforbbtain monetary relief in
bankruptcy against state agencies today."

The habeas writ was well established by the timéhefFraming,
and consistent with then-prevailing notions of geignty. In Ex
parte Youngthis Court held that a petition for the writ issait
against a state official, not a suit against aeStand thus does not

13214, at 168 (emphasis added).

133 Katz, 126 S. Ct. at 1005 n.14 (2006) (citations om)ttedcordHaines supranote 57, at 187—92.

134 James E. PfandeBovereign Immunity and the Right to Petition: TaivarFirst Amendment Right to
Pursue Judicial Claims Against the Governm@&itNw. U. L. REv. 899, 917-18 (1997).

1% | ouis L. Jaffe Suits Against Governments and Officers: Soveraigmunity 77 HARv. L. REV. 1, 1
(1963).

13614, at 28 See generall@rubaker StatutoryEx parte YoundRelief supranote 39, at 484-86.

1¥"Katz, 126 S. Ct. at 1011 (Thomas, J., dissenting).
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offend the Eleventh Amendment.

This Court has reaffirmedYoung repeatedly—including in
Seminole TribeAlthough the majority observes thébungwas not
issued "until over a century after the Framing #relenactment of
the first bankruptcy statute,” this observation slgething to
reconcile the majority's analysis wit¥oung as the majority does
not purport to question the historical underpinsingf Youngds
holding. The availability of federal habeas reliefdebtors in state
prisons thus has no bearing whatsoever on whetleeBankruptcy
Clause authorizes suits against the States for yndamages®®

Judge Haines (on whom th&tz majority relied) makes much of the fact that
the generaEx parte Youngloctrine "and its historical evolution was so |cad
tortured that it is impossible to conclude the Fessnwould have been content to
rely upon this sort of thinking to achieve theinflamental purpose, to provide a
uniform federal rule for the discharge of debtorenf state prisons®* The
Framers, however, did not need to rely upon a rgeresralizednotion permitting
state-officer suits (such as that set fortlEinparte Younpin order to achieve their
fundamental purpose of providing for a federal l@sbeorpus power under federal
bankruptcy legislation; thaspecific remedy (habeas corpus) was already firmly
established, and it didot implicate sovereign immunity. The fact that a eor
generalized framework permitting state-officer suitas not fully developed and
refined at the time of the Founding does nothingc&st uncertainty on the
unquestioned availability of the specific remedy hafbeas corpus. As Justice
Thomas's dissent pointed out, "habeas relief sindfily] not offend the Framers'
view of state sovereign immunity*

The historical antecedents of tB& parteYoungdoctrine, as understood at the
time of the Framing, fully accommodate the Framebs/ious designs for a habeas
corpus power in federal bankruptcy courts againstiwvthe states would enjoy no
sovereign immunity. The historical record, thougiovides no similar clarity
regarding the Framers' collective intentions fated' sovereign immunity with
respect to any other orders of a federal bankruptayt. Thus, the fact that the
new federal Bankruptcy Power would necessarily Ive@a federal habeas corpus
power saysiothingabout whether the states understood that they sugrendering
their sovereign immunity with respect to any aridahkruptcy causes of action to
which Congress might ever choose to subject themplg because they were
ratifying a federal habeas corpus power in bankmupt

13814, (citations omitted).
139 Haines supranote 57, at 188.
149Katz, 126 S. Ct. at 1011 n.6 (Thomas, J., dissenting).
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D. Does the Constitution's Grant of Exclusive FedldPower Over Bankruptcy
Indicate an Intent to Abrogate States' Sovereigmnmuimity in Bankruptcy
Proceedings? Evidently So.

Once we've dispensed with (1) the ambiguous crefesence betweeihe
FederalistNos. 81 and 32, (2) the federal bankruptcy coumtgsem jurisdiction,
and (3) the federal habeas corpus power to disehargprisoned debtors, as
altogether insufficient to justify the holding iKatz we are left with theKatz
Court's conclusion that "the Bankruptcy Clausereflects the States' acquiescence
in a grant of congressional power to subordinathégressing goal of harmonizing
bankruptcy law sovereign immunity defenses thathmigave been asserted in
bankruptcy proceedings? Thus, the majority opinion irKatz recounted the
inadequacies in the bankruptcy and insolvency systef the American colonies
and post-Revolution states that led to the insemibthe Bankruptcy Clause in the
Constitution, authorizing federal preemption oftstiaws with uniform national
bankruptcy legislation®?

Indeed, the most basic function of the Bankrupttau€e is the one described
by Hamilton inThe FederalisiNo. 32 as essentially a constitutional preemptibn
state laws—that uniform national bankruptcy lawe &ncompatible with state
legislation, on that part of the subject to whibk acts of congress may extentf."
From this "history of the Bankruptcy Clause [arti reasons it was inserted in the
Constitution,” theKatz Court concluded that the Bankruptcy Clause "wésnided
not just as a grant of legislative authority to @aass, but also to authorize . . .
subordination of state sovereign immunity in theksaptcy arena** The Katz
Court reasoned that Congress's "power to do sesafiem the Bankruptcy Clause
itself," and "the relevant 'abrogation' is the oe#ected in the plan of the
Convention.*®

Had Seminole Tribenever been decided, this might be a perfectly iskns
reconciliation of federal legislative power withats' sovereign immunity. The
entire thrust and significance of ttf&eminole Tribedecision, though, was in its
absolute decoupling of any previously suggestedalijie between federal
legislative/regulatory powers and states' surrewdeovereign immunity. Indeed,
Justice Brennan's plurality opinion idnion Gas (subsequently overruled by
Seminole Tribepremised Congress's power to abrogate state eigmeimmunity
under the Commerce Clause upon precisely such atittdional preemption
theory:

Because the Commerce Clause withholds power frenStates at
the same time as it confers it on Congress, andusec the

141 Katz 126 S. Ctat 996.

“235ee idat 997-98.

13 Sturges v. Crowninshield, 17 U.S. (4 Wheat.) 122 (1819) (Marshall, C.J.).
144 Katz, 126 S. Ct. at 996.

1451d. at 1005.
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congressional power thus conferred would be incetepivithout
the authority to render States liable in damagesuist be that, to
the extent that the States gave Congress the @wythorregulate
commerce, they also relinquished their immunity kgh€ongress
found it necessary, in exercising this authority, render them
liable. The States held liable under such a cosgreal enactment
. . . gave their consent all at once, in ratifyitng Constitution
containing the Commerce Clause . .

By emphasizing the preemptive effect of the soechtiormant Commerce Clause
in prohibiting the states from certain regulatogyivaties, Justice Brennan asserted
that with respect to state sovereign immunity 4t donstitutionally significant
whether a grant of power to Congress of its owndaestricts the state¥"

In overrulingUnion Gas though, theseminole TribeCourt specifically rejected
this aspect of Justice Brennan's plurality opirilobnion Gas

In overrulingUnion Gastoday, we reconfirm that the background
principle of state sovereign immunity embeddedhia Eleventh
Amendment is not so ephemeral as to dissipate wheesubject of
the suit is an area . . . that is under the exatusiontrol of the
Federal Government. Even when the Constitutionsvies€ongress
complete lawmaking authority over a particular atha Eleventh
Amendment prevents congressional authorization wits sby
private parties against unconsenting St&tes.

As the dissenters iatz pointed out, then, it is extremely difficult tocancile
the Katz decision with the theory of state sovereign immyunnderlyingSeminole
Tribe:

The Framers undoubtedly wanted to give Congresauhigority to
enact a national law of bankruptcy, as the texthef Bankruptcy
Clause confirms. But the majority goes further,teading that the
Framers found it intolerable that bankruptcy lawsld vary from
State to State, and demanded the enactment ofgée,simiform
national body of bankruptcy law. The majority theamcludes that,
to achieve a uniform national bankruptcy law, thranfers must
have intended to waive the States' sovereign imiyagjainst suit .

In contending that the States waived their immufibm suit by
adopting the Bankruptcy Clause, the majority caafidwo distinct

146 pennsylvania. v. Union Gas Co., 491 U.S. 1, 192289) (Brennan, J., plurality opinion).
47 Jacksonsupranote 77, at 66.
18 Seminole Tribe of Fla. v. Florida, 517 U.S. 44,(1996).
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attributes of sovereignty: the authority of a seigm to enact
legislation regulating its own citizens, and soigmeimmunity
against suit by private citizens. Nothing in thestbry of the
Bankruptcy Clause suggests that, by including ¢leatse in Article
I, the founding generation intended to waive thigetaaspect of
sovereignty. These two attributes of sovereigntgrofdo not run
together—and for purposes of enacting a uniform lafv
bankruptcy, they need not run togetHer.

Indeed, the Court's previous decisiorHaffmanheld that in the absence of a valid
congressional abrogation of state sovereign immusetatesdo have constitutional
sovereign immunity in at least some federal baniayproceedings, including a
trustee's suit in that case to recover pre-petiticeferential transfers to a state.
Thus, although thdKatz majority nowhere acknowledges this, tkatz holding
effectively overrulesHoffman®*

Katz then, might be taken as simply disagreement (eitld an erosion of) the
state sovereign immunity framework constructe@éminole TribeandAlden and
that is the accusation leveled by tKatz dissenters>® With respect to the four
justices in theKatz majority who dissented in botBeminole Tribeand Alden
(Stevens, Souter, Ginsburg, and Breyer), there wellybe a grain of truth in this
accusation. They obviously thirkeminole Tribevas wrongly decided, may well
seize any opportunity to lessen its impact, and mayl care little about the
coherency and consistency of the pBetinolejurisprudence of state sovereign
immunity. The swing vote of Justice O'Connor, tiouis harder to explain on this
basis.

19Katz, 126 S. Ct. at 1008 (Thomas, J., dissenting)t{gita omitted).

150 seeHoffman v. Conn. Dep't of Income Maint., 492 U.8, 200 (1989) (four-justice plurality opinion)
(holding trustee's preference action was "barredhieyEleventh Amendment" because former version of
Code "8 106(c) . . . did not unequivocally abrogaleventh Amendment immunity" of state in actiad);at
105 (Scalia, J., concurring in judgment) (reitergthisUnion Gasdissent, which subsequently prevailed in
Seminole Tribe that Congress has no power to abrogate stategreign immunity with Article |
legislation).See generallBrubaker,From Fictionalism to Functionalispsupranote 6, at 72 & nn.53-54.

51 Justice Thomas's dissent, though, correctly nthied “[tlhe majority's departure from this Court's
precedents is not limited to th[e] gener8efminole Tribe framework; the majority also overrulesib
silentiothis Court's holding itdoffman” Katz 126 S. Ct. at 1007 (Thomas, J., dissenting).

152 "1t is difficult to discern an intention to abrdgastate sovereign immunity through the Bankruptcy
Clause when no such intention has been found irp&tlye other clauses of Article Il4. at 1007 (Thomas,
J., dissenting). The dissent further stated:

It would be one thing if the majority simply wantéa overruleSeminole Tribe
altogether. That would be wrong, but at least #rens of our disagreement would be
transparent. The majority's action today, by catjras difficult to comprehend.
Nothing in the text, structure, or history of theorStitution indicates that the
Bankruptcy Clause, in contrast to all of the othevisions of Article I, manifests the
States' consent to be sued by private citizens.

Id. at 1014 (Thomas, J., dissenting).
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Justice O'Connor, who provided the fifth and dewdvote for the majority in
Katz, joined the majority opinions in bottAlden and Seminole Tribg>®
Furthermore, to join the majority idatz Justice O'Connor essentially repudiated
her previously announced position "that Congresy mat abrogate the States'
Eleventh Amendment immunity by enacting a statutelen the Bankruptcy
Clause.** Justice O'Connor's vote with th&tz majority indicates that she was
convinced that therés something different about the Bankruptcy Clause, a
compared to Congress's other Article | legislatpewers, that makes state
sovereign immunity "absolutely and totaltontradictory and repugnant'®® to
federal bankruptcy legislation. Can one legitimateconcileKatz with the theory
of Seminole Tribe Perhaps so, but not on the rationales proffesedhe Katz
Court itself.

V. STATE SOVEREIGNIMMUNITY 'SINTRACTABLE TRANSLATION PROBLEM AND
THE NATURE OF THEFEDERAL BANKRUPTCY POWER

The ancient doctrine of sovereign immunity that tisaipreme Court
reinvigorated through itSeminole Tribeand Alden decisions finds its ancestry in
the English common law of the Middle Ages, whichagnized as "settled doctrine
that the King could not be sue® nominen his own courts*®*® And it was from
this firmly embedded principle that Hamilton, the FederalistNo. 81, could
announce the general understanding of the Franhets"fi]t is inherent in the
nature of sovereignty, not to be amenable to thteo$ian individualwithout [the
sovereignsconsent'™’ But English common law is, in a very real senswelpful
and irrelevant to questions of state sovereign imtguin a complex federalist
system such as our own, in which the laws of tws@eereigns are simultaneously
administered in two parallel court systems.

The Constitution itself gave birth to a dramatansformation in fundamental
precepts regarding the inherent nature of sovefgignhe omnipotent unitary
sovereign of the English Crown was abandoned iorfasf a unique federalism
conception of dual sovereigns, state and feder@hus, Hamilton's seemingly
uncomplicated, straightforward proposition thatogeseign's traditional immunity
from suit, "as one of the attributes of sovereignty . now enjoyed by the
government of every state in the union . . . wélimain with the states® was
anything but uncomplicated. A sovereign's tradigloimmunity from suit did not
readily translate into the shared sovereignty of faderalism. The American

152 SeeAlden v. Maine, 527 U.S. 706, 710 (1999eminole Tribe517 U.S. at 44. One suspects that had
Justice Alito succeeded to Justice O'Connor'sise@ne to hear th&atz case, the result might well have
been just the opposite.

1% Hoffman 492 U.S. at 105 (O'Connor, J., concurring).

155 THE FEDERALIST NO. 32, supranote 71at199-200.

1%6 jaffe,supranote 135, at 2.

157 THE FEDERALISTNO. 81, supranote 59, at 548 (emphasis added).

%81d. at 549.
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invention of federalism, with dual sovereigns, agmced sovereign immunity
issues that were unknown to the unitary Englistesgign.

The established sovereign prerogative to be frem %uit inits owncourts did
not directly speak to the extent of states' immufiidm suit in thefederalcourts of
its co-sovereign. "Under the English common ldwg guestion of immunity in a
system of layered sovereignty simply could not harisen.**® Moreover, through
consent the English Crown could freely waive itsniamity, and this is the source
of Hamilton's statement ifthe FederalisiNo. 81 raising the possibility that states
might effect "a surrender of this immunity in thieup of the convention:® In that
regard, there were very conspicuous concerns atitie about the effect that
Article lllI's unqualified grants of federal juditigpower would have on states’
immunity from suit in federal coutf’ concerns that prompted Hamilton's one-
paragraph responseTime FederalisiNo. 81.

Exploring the novel dimensions of state sovereigmunity created by dual
sovereignty reveals that Hamilton, Tine FederalisiNo. 81, directly addressed only
the most obvious and pressing issue of state sigvelienmunity in our new
federalist system (directly implicating the statesavy Revolutionary War debts),
while obscuring the more subtle and difficult issue his unhelpful cross-reference.
And since the original Constitution itself, as dedf in 1787 and subsequently
ratified, did not expressly address states' sogereémmunity, the ensuing
translation process has been (perhaps inevitakty@raely protracted and uneven.

A. States' Surrender of Sovereign Immunity Throtigh Citizen-State Diversity
Clause of Article 111?

One of the earliest, and certainly the most promin@ad marker for the
progression of state sovereign immunity is the appended to the text of the
original Constitution as the Eleventh Amendment:

The Judicial power of the United States shall motcbnstrued to
extend to any suit in law or equity, commenced owspcuted
against one of the United States by Citizens ottarcState, or by
Citizens or Subjects of any Foreign St&fe.

The Eleventh Amendment itself, however, was onpasdial, incomplete solution to
state sovereign immunity's translation difficulties
The Eleventh Amendment, by repudiating the Supreboairt's Chisholm

%9 Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 15996) (Souter, J., dissenting).

180 THE FEDERALISTNO. 81, supranote 59, at 549.

161 SeeAlden v. Maine, 527 U.S. 706, 715-19, 741-43 ()982 at 768-81 (Souter, J., dissenting);
Seminole Tribe517 U.S. at 104-06, 142—-46 (Souter, J., dissgn@nviD P.CURRIE, THE CONSTITUTION
IN THE SUPREMECOURT: THE FIRST HUNDRED Y EARS, 1789-1888, at 17—20 (1985).

162 .5.CoNsT. amend. XI.
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decisiont®® simply made clear that states did not relinquibkirt sovereign

immunity through Article 1l of the Constitutionniparticular, the citizen-state
diversity clause of Article Il at issue in tlghisholmcase. Chisholminvolved a
federal court suit on a state contract debt, aedjuhisdictional head at issue was
the constitutional provision that "[t]he judicialoRer shall extend . . . to
Controversies . . . between a State and Citizermother State'* The Chisholm
Court held that this grant of federal judicial powsuperseded any sovereign
immunity the State of Georgia enjoyed before redifion of the Constitution. In
direct response to the holding @hisholm though, the Eleventh Amendment
provides, "[t]he Judicial power of the United Staghallnot be construed to extend
to any suit in law or equity, commenced or prosedaigainstone of the United
States by Citizens of another Stat&."

Thus, the text of the Eleventh Amendment was ndgrdailored to directly
address theChisholm holding, and in fact, this was also precisely i@ation
Hamilton had directly addressedTihe FederalisNo. 81.:

Though it may rather be a digression from the imiatedsubject of
this paper, | shall take occasion to mention hersupposition
which has excited some alarm upon very mistakeunrgts: It has
been suggested that an assignment of the publicises of one
state to the citizens of another, would enable tteeprosecute that
state in the federal courts for the amount of theseurities. A
suggestion which the following considerations préwdoe without

foundation®®

In addressing this concern, immediately after aekadging that states might effect
a surrender of their sovereign immunity in the ptdnthe convention, Hamilton
continued, however, as follows:

[T]here is no colour to pretend that the state gowents, would by
adoption of that plan, be divested of the privilefepaying their own
debts in their own way, free from every constrdiat that which flows
from the obligation of good faith. The contractdvieen a nation and
individuals are only binding on the consciencehaf $overeign, and have
no pretensions to a compulsive force. They conferright of action
independent of the sovereign will. To what purpessuld it be to
authorise suits against States for the debts theg?oHow could
recoveries be enforced? It is evident that it caudd be done without
waging war against the contracting state; and twilas to the federal

163 Chisholm v. Georgia, 2 U.S. (2 Dall.) 419 (1793).
*4y.S.ConsT. art. IIl, § 2, cl. 1.

1651J.S.CoNsT. amend. XI (emphasis added).

188 THE FEDERALIST NO. 81, supranote 59, at 548.
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courts, by mere implication, and in destructioragére-existing right of
the state governments, a power which would involsech a
consequence, would be altogether forced and unmtatre’®’

The Eleventh Amendment, then, definitively resolvaaly the question of
whether states forfeited their sovereign immunitger the citizen-state diversity
clause of Article Ill. Whether the states othemvisurrendered their sovereign
immunity by the compact of the Constitution, howewemained unresolved and
the subject of extensive debate for another 206sy&a

B. States' Surrender of Sovereign Immunity Througbngress's Article |
Legislative Powers?

The text of the Eleventh Amendment itself would egupto assure the states
immunity from suit "only when theole basisf federal jurisdiction is the diversity
of citizenship that it describe$® This presented the possibility that the states
relinquished their sovereign immunity by the Cangibn's grants of Article |
legislative powers to Congress.

The logic of this proposed translation of stateeseign immunity was that
Congress could impose obligations upon the statesupnt to its Article |
legislative powers, and the federal courts coulterain suits against the states
founded upon such congressionally-created obligatithrough the co-extensive
judicial power over "all Cases, in Law and Equéyising under . . . the Laws of the
United States® This is the issue that Hamilton, at best, onlytddnat in passing
in his controversial cross-referenceTihe FederalisiNo. 81 toThe FederalisiNo.
32, containing a discussion devoted entirelyetislative sovereignty. Hamilton's
oblique suggestion thereby that exclusive legigtagiowers may carry a correlative
power to abrogate states' sovereign immunity, thouwapviously has not been
considered the definitive word on the issue. Ane €nsuing process of actually
transposing English concepts of sovereign immumityg the dual sovereignty of
our American federalism has been a tentative, awdwand protracted endeavor.

It was not until over 200 years later in tBeminole Tribalecision that the 5-4
majority rejected such an Article | "abrogation“etiny, holding that Congress
cannot abrogate the states' immunity from suit edefal court by legislation
enacted pursuant to Article I. TB&minole Tribenajority interpreted the Eleventh
Amendment as merely confirming a background prilecipf state sovereign
immunity implicit in the structure of the origin@onstitution and much broader
than the literal terms of the Eleventh Amendmeselit—that the judicial power of

167
Id. at 549.
188 See generallyERWIN CHEMERINSKY, FEDERAL JURISDICTION § 7.3 (4th ed. 2003) (concisely
summarizing competing theories).
189 pennsylvania v. Union Gas Cd91 U.S.1, 31 (1989) (Scalia, J., concurring in part arseiting in
part).
"y.s.ConsT art. I, § 2, cl. 1.
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the United States was never intended to reachvatprparty suit against a state
without its consent.

In Alden the same 5-4 majority further expounded upon dbestitutional
principle of state sovereign immunity recognize@eminole Tribgholding that the
states also "retain immunity from private suit ireit own courts*** and that this
state-court immunity is also "an immunity beyonca tbongressional power to
abrogate by Article | legislation" that would sutlighe states to suit on federal
causes of actioH? At the same time, though, tiéden Court acknowledged that
Congresscan directly regulate a state via its Article | legive powers?® "The
States and their officers are bound by obligatiomsosed by the Constitution and
by federal statutes that comport with the constinatl design,*”* pursuant to which
the "Constitution, and the Laws of the United Satehich shall be made in
Pursuance thereof . . . shall be the supreme Lateofand.*”®

Of course, the concurrent propositions of statesereign immunity and
Congress's plenary legislative powers are at goaggeses with one another.
Congress's Article | power to regulate the condoictthe states is inevitably
undermined to the extent the states retain an intgnénom suits to enforce valid
federal laws. So while both the federal legiskatand judicial capacities are limited
by the constitutional principle of state sovereigmnmunity elucidated irGeminole
Tribe andAlden "certain limits are [also] implicit in the constiional principle of
state sovereign immunity/® which "does not baall judicial review of state
compliance with the Constitution and valid fedeaa."’’

The internal tension thus created between statersimgn immunity and the role
of the federal courts in enforcing the supremacyealeral law is nowhere more
evident than with respect to federal bankruptcyslawhich by their very nature
exist as a federal judicial process.

C. States' Surrender of Sovereign Immunity Throu@bngress's Article |
Bankruptcy Power: The Bankruptcy Power as a Fedecailm Power?

State sovereign immunity's characteristic transhaproblem, engendered by
our federalism, is presented in especially shalipfrin the context of Congress's
power "[t]Jo establish . . . uniform Laws on the jgab of Bankruptcies throughout
the United States:™ Indeed, there is a fundamental friction betweatessovereign
immunity and the intrinsic character of the feddrahkruptcy process. The essence

71 Alden v. Maine, 527 U.S. 706, 736 (1999).

7214, at 754.

1% See generallfReno v. Condon, 528 U.S. 141 (2000); Printz vtéthBtates, 521 U.S. 898 (1997); New
York v. United States, 505 U.S. 144 (1992); Sou#tiona v. Baker, 485 U.S. 505 (1988); Garcia v Sa
Antonio Metro. Transit Auth., 469 U.S. 528 (1985).

% Alden 527 U.S. at 755

5.S.CoNsT. art. VI, cl. 2.

176 Alden 527 U.S. at 755.

714, (emphasis added).

1781y.S.CoNsT. art. 1, § 8, cl. 4.
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and effectiveness of bankruptcy has always beamipegl upon its basic nature as a
collective, comprehensive, acdmpulsoryprocess—binding upaall creditors. As
Professor Radin put it:

If we follow the course of bankruptcy from the ést statute—that of
Henry VIII in 1542 . . . we shall find that whatevelse was present or
absent, there was always some method by wahlckhe creditors were
compelled to accept some arrangement or some disgpo®f their
claims against the bankrupt's property, whethey tieagreed to it or
not.

Everything else is clearly incidental . . . .

. ... Whoever initiates the process and howeawvisrdone, the important
thing is that the bankruptcy court . . . rounds thp creditors and
compels them to adjust or discharge their claires frarticular way . . . .

. . . . Whatever purposes bankruptcy attempts toy qaut, it does by
working on the creditors primarily, by compellingein to reorganize
their relations to the debtor or to each otherdgard to the debtor's
property. No extension of the bankruptcy power imagact attempted
anything else, whatever the words used may have'ieée

Thus, bankruptcy is just as much iater-creditor regulatory scheme as it is a
debtor-creditor regulation. And especially as raer-creditor regulation, whatever
comprehensive restructuring of debts Congress gesvimust be binding upail
creditors in order to function effectively. At tlsame time, "[e]very bankrupt or
insolvent system in the world must partake of thearacter of a judicial
investigation.*®® Thus, in the entirety of our Anglo-American expgee,
bankruptcy has been conducted as a judicial prdéess

Taken, in combination, then, these two definingrabteristics of bankruptcy
indicate that the Bankruptcy Clause of the Consbity in authorizing Congress
"[t]o establish . . . uniform Laws on the subjetBankruptcies*® was authorizing
afederal judicialprocess for bindingll of a debtor's creditors to a comprehensive
debt restructuring scheme. Affording the stategraditors immutable immunity
from the effects of federal bankruptcy proceedintigrefore, could seriously
undermine the efficacy of federal bankruptcy lavhich by its nature is a judicial
process administered in the federal courts. Indeee can argue persuasively
(consistent with a bankruptcy exceptionalism thgdhat federal bankruptcy law
itself must be considered among the "limits . mplicit in the constitutional
principle of state sovereign immunit}?* because the very nature of bankruptcy
"laws" is more procedural than substantive.

79 Max Radin,The Nature of Bankruptc9 U.PA. L. REV. 1, 3—4, 9 (1940).

80 gden v. Saunders, 25 U.S. (12 Wheat.) 213, 38571

181 SeeBrubaker A Theory of Federal Bankruptcy Jurisdicti@upranote 125, at 807—08.
82y s.ConsTart 1, § 8, cl. 4.

183 Alden v. Maine, 527 U.S. 706, 755 (1999).
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[Blankruptcy "law," for the most part, functions tnto create
distinct federal grounds for recovery or relief,t io create an
alternative means for enforcing existing substantights, most of
which are grounded in state law. The historicaé rol bankruptcy
has been to provide a centralized mechanism fdeat@n of a
debtor's assets and distribution of those assetsmgmall of the
debtor's creditors, and in our Anglo-American eigse,
bankruptcy's centralized collection-distributiomdétion has been
administered as a judicial process. Thus, it idgody logical to
conclude that congressional power to enact unifarational
bankruptcy "laws" necessarily, and even primarépyisions the
power to place adjudication of all disputes incidenadministering
bankruptcy estates in federal cotift.

In fact, given what we know about the impetus foclusion of the Bankruptcy
Clause in the Constitution, the "uniformity" aspeétthat power was most likely
alluding to the judicial nature of bankruptcy.

Provision for a uniform federal bankruptcy powerswa response to concerns
regarding the extraterritorial effect of state-dodischarge orders under state
bankruptcy and insolvency legislation. At the tiofethe Convention, "[tlhe great
question remained whether [discharge] in one statdd protect the debtor if he
ventured into another stat®>and this issue was being litigated under theffith
and credit clause of the Articles of ConfederaffnAt the Constitutional
Convention, then, it was discussion of full faitidecredit for state-court judgments
that prompted a motion to include in the Constitativhat would become the
Bankruptcy Claus&’ The authorization for Congress to enaahiform Laws on

184 BrubakerA Theory of Federal Bankruptcy Jurisdictj@upranote 125, at 807—08 (footnotes omitted).

18 Nadelmannsupranote 122at 224.

1% See, e.gJames v. Allan, 1 U.S. (1 Dall.) 188, 191-92. (@#. 1786)See generalliRalph U. Whitten,
The Constitutional Limitations on State-Court Jdigdion—A Historical-Interpretative Reexamination of
the Full Faith and Credit and Due Process Clau@gs 1), 14 @QEIGHTONL. REv. 499, 537-39 (1981). At
that time, full faith and credit questions were thehicle to raise what we would today characteese
personal jurisdiction issueSeeLARRY L. TEPLEY & RALPH U. WHITTEN, CIvVIL PROCEDURE 181-91 (3d
ed. 2004). Another Pennsylvania case raising #ssd,Millar v. Hall, 1 U.S. (1 Dall.) 229 (1788), was
pending but not yet decided by the time of the @tri®nal Convention. Jared Ingersoll—counsel toe
creditor in James v. Allanand for the debtor iMillar v. Hall—was a member of the Pennsylvania
delegation to the ConventioBeeMANN, supranote 123, at 184-85; Nadelmasupranote 122, at 224—
25.

187 SeeWARREN, supra hote 121, at 4-5; Frank R. Kenneddankruptcy and the Constitutipi33 U.
MICH. L. QUADRANGLE 40, 40 (Spring 1989); Judith Schenck Koffl@he Bankruptcy Clause and
Exemption Laws: A Reexamination of the Doctrin€ebgraphic Uniformity 58 N.Y.U.L. ReEv. 22, 35
(1983); Nadelmanrsupranote 122, at 216-21, 225-27; Olmsteagyranote 116, at 831. "The lawyers and
judges in the two Pennsylvania cases," discussgula note 186, "and through them some of the key
delegates to the convention, clearly recognizedpitblems inherent in applying state insolvency and
bankruptcy rules to debtors and creditors who livedifferent states." MNN, supranote 123, at 185. The
historical evidence, therefore, points to "a figlithat [the] motion for a bankruptcy power was in
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the subject of Bankruptcigbroughout the United Statg¥® therefore, assured that
a debtor's bankruptcy discharge order frorie@eral court acting under &deral
statute would have nationwide effé&t. Thus, the constitutional provision for a
uniform federal bankruptcy power was authorizinguiform federal judicial
process®

If federal bankruptcy "law," in its essence, isatien of a federal judicial
process, then Congress's acknowledged power totlginegulate states, and thus
subject the states to the force of supreme fedwnakruptcy "laws*** implies that
Congress has the power to subject states to thierdgstny jurisdiction of federal
courts and bind states to that unifofederal judicial process, because that's what
federal bankruptcy "law" is. The peculiar accomuiimh of state sovereignty
embodied in theSeminoleAlden framework simply does not work for bankruptcy
"law."” It is totally contradictory and nonsensidal say that states are bound by
federal bankruptcy "law," but that their constitutal sovereign immunity exempts
them from being subjected to the jurisdiction afdeal bankruptcy courts, if that
federal judicial processs federal bankruptcy "law." On this reasoning, then,
bankruptcyis simply anexceptiorto state sovereign immunity.

Conceptualizing Congress's Bankruptcy Power as deréé forum power,
therefore, has precisely the dramatic and far-iegchmplications for state
sovereign immunity brought to fruition by ti&tz decision. Moreover, unlike the
preemptive, exclusive-federal-power dimension @& Bankruptcy Clause (which
Seminole Tribeexpressly declared insufficient to overcome statevereign
immunity), a federal-forum-power dimension to thenRruptcy Clausedoes
provide a basis for distinguishing the Bankruptaywr from Congress's other
Article | powers (that was neither addressed infooeclosed by th&eminole Tribe
decision). As one bankruptcy court stated, "thevgroof this 'uniform’ forum will

be greatly impaired by a doctrine that allows stateavoid its jurisdiction’®?

consequence of a discussion of interstate conftimtblems in the field of insolvency." Nadelmasapra
note 122, at 227.

188 .S.ConsT. art |, § 8, cl. 4 (emphasis added).

189 vFederal courts acting under uniforfiederal bankruptcy legislation, of course, would not neegity
be (and are not) subject to the same geograptiictems on personal jurisdiction as are statertssuthus,
the utility in granting Congress the Bankruptcy oW Brubaker,From Fictionalism to Functionalism
supranote 6, at 89-90 (footnotes omitted).

10 The Constitutional requirement of uniformity isrequirement of geographic uniformity. It is wholly
satisfied when existing obligations of a debtor taeated alike by the bankruptcy administratiomtighout
the country regardless of the State in which thekhgtcy court sits." Vanston Bondholders Protesctiv
Comm. v. Green, 329 U.S. 156, 172 (1946) (Fran&furd., dissenting)see alsoDouglas G. Baird,
Bankruptcy Procedure and State-Created Rights: Odssons of Gibbons and Marathd®82 SCT. REV.

25, 32 (noting "uniformity requirement was intended ensure that Congress enacted laws that were
applicable across jurisdictions").

1 seeBrubaker StatutoryEx parte YoundRelief supranote 39, at 478 & n.65.

192 Nelson v. La Crosse County Dist. At(ln re Nelson), 254 B.R. 436, 444 n.10 (Bankr. W.D. Wis.
2000),rev'd, 258 B.R. 374 (W.D. Wis. 20013ff'd, 301 F.3d 820 (7th Cir. 2002)f. NAT'L BANKR. REVIEW
CoMM'N, BANKRUPTCY: THE NEXT TWENTY YEARS 895, 899, 914 (1997),available at
http://govinfo.library.unt.edu/nbrc/report/20semiodf. ("By providing a single forum governed byiagie
set of procedural rules, the bankruptcy processiressuniform procedural treatment for every type of
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VI. THE BANKRUPTCY POWER AS AFEDERAL FORUM POWER
AND THE LIMITS OF ORIGINALISM

A coherent theoretical justification fétatz therefore, lies in general principles
of constitutional meaning ambt in the very particularized attribution of intemt t
the Framers asserted by tkatz majority. Indeed, because of the novel trangfatio
problems state sovereign immunity presented—issui@s which the Framing
generation had no direct experience and many oftwttie Framers likely did not
or could not even anticipate—it really should coas®no surprise when we are
unable to find a readily discernible, clear intehthe Framers on these extremely
difficult, complex translation issues surroundingte sovereign immunity.

This is especially true with respect to bankruplay, "[a]s it is completely
consistent with our English ancestry, from whichr @eas of both state sovereign
immunity and bankruptcy are derived, for the somgréo be wholly immune from
the coercive effects of bankruptcy legislatioff, simply as a matter of a traditional
and longstanding legislative restraint. Thus,eoample:

The English bankruptcy discharge that prevailed! tim¢ framing

of the Constitution did not bind the King as credibnly because
Parliament didchot provide for discharge of debts owing the King.
Subsequently, though, [beginning in 1914] Parliamdras
subjected debts owing to the Crown to dischardsaitkruptcy**

Likewise in America, it was not until the Bankruptéct of 1898 that Congress
provided for any federal bankruptcy discharge dftd@wing to a stat€?”

If we make a very particularized originalist ingyirthen, concerning state
sovereign immunity and bankruptcy discharge of sleiwing to a state, we are
likely to find nothing at all bearing on that quest With respect to discharge of
debts owing to a state, pursuant to the discharder®f a federal court acting
under a federal bankruptcy law, what was the Franuederstanding about whether
the states would/should retain sovereign immunitynfthe effects of such a federal
discharge order? It is, of course, very hard joasg/thing about that question with
any confidence at all, because at the time of thenBing, it would have been a
purely hypothetical, speculative exercise to tryatticipate that state sovereign
immunity issue—an issue raised by a legislativeyation the would not arrive for

claimant," and "[a] 'uniform' system of bankruptoyay be unattainable if bankruptcy courts no longer
provide a single forum for the resolution of claifg and against a bankruptcy estate."); Jonathon C.
Lipson, Fighting Fiction with Fiction: The New Federalism (a Tobacco Company) Bankrupt@g WASH.
U. L.Q. 1271, 1333-36 (2000) (arguing for bankruptggeption to state sovereign immunity grounded in
uniformity requirement and Bankruptcy Power as fatirum power).

193 Brubaker StatutoryEx parte YoundRelief supranote 39, at 481.

19414, at 482 (footnotes omitted).

1% See idat 501-03.
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another century.

Because bankruptcy legislation had never purpaxerinpair the

rights of the sovereign as creditor of a bankrugiitdr, . . . likely . .

. this is not an issue to which [the Framers] gawecond (or even
first) thought. Thus, premising a bankruptcy exmmptto state

sovereign immunity upon the Framers' intent seeorsesvhat

fanciful *°

Conceptualizing the Bankruptcy Power as a fedemalrh power, however, is
also extremely troublesome.

CONCLUSION: THE CONCEPTUAL EXPANSE OF THEBANKRUPTCY POWER AS A
FEDERAL FORUM POWER

Having articulated the federal forum power theoryh® Bankruptcy Power as
a principled theoretical defense of thatz holding, | must now confess that this is a
theory to which | do not ascribe. The implication§ conceptualizing the
Bankruptcy Power as a federal forum power are waoificed to state sovereign
immunity. A federal forum power theory of the Bamicy Clause speaks to nearly
any issue of judicial federalism in bankruptéy,and in each instance, is an
invitation to accord Congress practically unlimitpdwer, with the potential to
"undermine any intended checks against endlessoacltments of the federal
judicial power into a protected sphere of stateomoimy.™®® And, of course,
"therein lies the ultimate predicament presented the federal forum power
theory; it "inevitably lead[s] to a confounding gtifor meaningful, workable
limits."**® Katz provides yet another illustration of this phenomenas the primary
challenge remaining fdfatZs bankruptcy exception to state sovereign immuisity
one of defining its limit.

Indeed, in all of the various arguments for a baptey exception to state
sovereign immunity, there has been little to n@uksion of a limiting principle for
such a bankruptcy exception. The only limit tkatz opinion places upon its
bankruptcy exception to states' sovereign immunigy that "Congress's
determination that States should be amenable tkfbptcy] proceedings [must be]
within the scope of its power to enact 'Laws on shbject of Bankruptcies?
This presents the possibility of rather startlinggusions upon state sovereignty via

19 Ralph BrubakerAbrogation of State Sovereign Immunity Through @essjs Bankruptcy Power:
Considering the Framers' Intent with Respect toAltteibutes of Sovereignty, Uniformity, and Bankayp
Exceptionalism23 BANKR. L. LETTERNo. 3, Mar. 2003, at 1, 10.

197 See generallyBrubaker,A Theory of Federal Bankruptcy Jurisdictiosupra note 125, at 807—13
(expounding and rejecting purely Article I-baseédty of federal bankruptcy jurisdiction, grounded i
Bankruptcy Power as federal forum power).

%814, at 810.

199 |d

20 Cent. Va. Cmty. Coll. v. Katz, 126 S. Ct. 990, 3¢R006).
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Congress's Bankruptcy Power.

Consider, for example, Marathorf®* cause of action: a debtor's prebankruptcy
state-law cause of action to which the debtor'sif@dbankruptcy estate succeeds as
property of the estate, for the benefit of the debtcreditors, under section
541(a)(1) of the Bankruptcy Cod¥.Pursuant to Congress's Bankruptcy Power, in
conjunction with its Article 11l powers, a federdaankruptcy estate can assert such a
state-law cause of action in federal court, with@agiard to diversity of citizenship,
as a constitutional federal questfSiNow imagine that the debtor's state-law cause
of action is against a state that would otherwigj@ye sovereign immunity on the
action outside of bankruptcy, in the absence ahte svaiver.

Reason suggests that the state should also regagnviereign immunity on this
state-law cause of action when it is asserteddertd court in the course of federal
bankruptcy proceedings, and to date, Congress besed® In fact, contrary
reasoning in a very similar context in ti@hisholm casé® is what prompted
adoption of the Eleventh Amendméft NonethelessiatZs bankruptcy exception
to state sovereign immunity would seem to sugdesta debtor's bankruptcy filing
enables Congress, through its Bankruptcy Powemptmnly place adjudication of
this state-law cause of action in federal courtpast of the debtor's federal
bankruptcy proceedings, but also to eliminate thges sovereign immunity on this
cause of action in the hands of the debtor's fédmakruptcy estate. Indeed,
Congress's express creation of an affirmative diaefor Marathonactions in its
"abrogation" of state sovereign immunity in Codetism 106(a)(1) & (5) is an
indication that the bankruptcy exception to statesstitutional sovereign immunity
could well encompadglarathonactions should Congress choose to d&%o.

201N, Pipeline Constr. Co. v. Marathon Pipe Line @68 U.S. 50 (1982).

20211 U.S.C. § 541(a)(1) (2006) (providing "commeneatrof a [bankruptcy] case . . . creates an estate
. comprised of . . . all legal or equitable intésesf the debtor in property as of the commencernétie
case");seeS. Rep. No. 95-989, at 82 (1978) (noting "thisagaaph will include choses in action and claims
by the debtor against otherstgprinted in1978 U.S.C.C.A.N. 5787, 5868; H.R. Rep. No. 95;515367
(1977) (same)eprinted in1978 U.S.C.C.A.N. 5963, 6323.

203 seeBrubaker A Theory of Federal Bankruptcy Jurisdictj@upranote 125, at 813—31.

4 5ee1l U.S.C. § 106(a)(1) & (5) (2006) (excluding smet541 from enumerated Bankruptcy Code
provisions as to which "sovereign immunity is alaisgl," and providing "[n]othing in this section Bha
create any substantive claim for relief or causaatibn not otherwise existing under [the BankrygEode],
the Federal Rules of Bankruptcy Procedure, or nokrdogtcy [state] law"); 140 GNG. REC. H10, 766
(daily ed. Oct. 4, 1994) (statement of Rep. Brodk&}ting Congress's purported abrogation "spedi§ica
excludes causes of action belonging to the deb&dritecome property of the estate under sectiot).541

205 Chisholm v. Georgia2 U.S. (2 Dall.) 419 (1793).

8 5ee supraotes 162—68 and accompanying text. Likewise feobankruptcy policy perspective, "there
is no reason, other than a desire for augmentatighe bankruptcy estate, to allow a recovery thaitild
otherwise be barred on immunity grounds outsideébarfikruptcy.” S. Elizabeth GibsoGongressional
Response tbloffmanand Nordic Village: Amended Section 106 and Sovereign ImmuGyAv. BANKR.
L.J. 311, 330 (1995).

27 SeeGibson, supra note 206, at 329-30 (characterizing statutory eawt for Marathon actions as
"selective abrogation of immunity" and congressididacision to limit its abrogation"). What's mow, its
apex Congress's federal forum power in bankruptdgnels to purely supplemental state-law claims
involving neither the bankruptcy debtamor the bankruptcy estate that are merely "relatedatalebtor's
bankruptcy caseésee28 U.S.C.A. § 1334(b) (2006); BrubakérTheory of Federal Bankruptcy Jurisdiction
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The Katz Court, in apparent recognition of this problemogjyed a cryptic
footnote stating, "[w]e do not mean to suggest #vary law labeled a 'bankruptcy'
law could, consistent with the Bankruptcy Clausmpprly impinge upon state
sovereign immunity?*® Perhaps this means that the law must, in factabe
"bankruptcy" law for the state sovereign immunigception to attach. The Court
has indicated that there is some basis on whictidiinguish "bankruptcy” laws
from those passed pursuant to Congress's otheclérti powers (such as the
Commerce Clause). Yet, "[d]istinguishing a congi@sal exercise of power under
the Commerce Clause from an exercise under therBptdy Clause is admittedly
not an easy task, for the two Clauses are closelgted.?®® The differential
treatment of state sovereign immuni€atz creates as between those two exercises
of congressional power may prompt Congress to pteti envelope more
aggressively.

Alternatively, theKatz Court's cryptic footnote may be an indication that all
"bankruptcy" laws will be considered an exceptiam dtates' constitutional
sovereign immunity, especially given that the oliteits of Congress's Bankruptcy
Power are not well definéd® This would, to some extent, undercut the seeming
simplicity of theKatz holding, but in the end, may be inevitable shoQtzhgress
choose to more aggressively invoke its Bankruptowd? in subjecting states to
monetary liability in federal couft!

Beyond the challenge in articulating the limits affederal forum power
conception of Congress's Bankruptcy Power, | aimalely unpersuaded that the
federal bankruptcy process is fundamentally difierdhan other federal judicial
processes. It is very common for judges, lawyamns, academics to generally view
bankruptcy jurisdiction and proceduresas generis Moreover, a¥atzillustrates,
the Supreme Court also tends to view bankruptcyoasehow different than other
brands of federal jurisdiction, such that firstngiples of federal jurisdiction and
procedure simply do not apply to bankruptcy. Agsult, first principles of federal
bankruptcy jurisdiction and procedure are stillremtely contested and unsettled,
over 200 years after enactment of the first fedeaakruptcy statute.

Having pursued an agenda of comprehensively antgragsically finding and
articulating first principles of federal bankrupteyisdiction and procedure, though,
| have discovered time and time again that banksuist notsui generis Although
the bankruptcy process is inherently more compleant most general civil
litigation, breaking down that complex process irite constituent elements
consistently reveals that the federal bankruptaycess is best understood and

supranote 125, at 831-52. Yet, Pennhursthe Supreme Court held that states fully retaiir thavereign
immunity in federal court with respect to such depgental claimsSeePennhurst State Sch. & Hosp. v.
Halderman, 465 U.S. 89, 117-21 (1984).

28 Cent, Va. Cmty. Coll. v. Katz, 126 S. Ct. 990, 80015 (2006).

209 Ry. Labor Executives' Ass'n v. Gibbons, 455 U.S. 455, @.982).

210 seeWright v. Union Cent. Life Ins. Co., 304 U.S. 52,3 (1938) ("The subject of bankruptcies is
incapable of final definition.").

21 see generallyvilliam W. Buzbee & Robert A. Schapirbegislative Record Review4 SAN. L. REV.
87 (2001).



134 ABI LAW REVIEW [Vol. 15:95

explained in the same fashion as all other aspefttederal jurisdiction and
procedure, using conventional federal jurisdictibveory. Thus, the limits on
federal bankruptcy jurisdiction should also comenir the limits generally
applicable to the federal courts. If those lintitsne from nowhere other than the
constitutional limits of the Bankruptcy Power ifs¢here is good reason to fear that
there are no meaningful limits on federal bankrygtaisdiction. As Professor
Kennedy once astutely observed, "[tlhe argument firneus on the scope of the
bankruptcy power is preferable to a concern with limitations on its exercise"
residing in other constitutional provisions andnpiples "is a plea for according
nearly conclusive effect to Congressional enactmeon the subject of
bankruptcy.?*?

%12 Kennedy supranote 187, at 43.



