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INTRODUCTION

What happens afte€entral Virginia Community College v. K&tzRelying on
the history of bankruptcy law, the Supreme CourtKiatz held that a State's
sovereign immunity from suit did not bar a bankoyptrustee's action to recover
from the State the amount of a pre-petition prefeéattransfer by the debtor to the
State. As a predicate to its holding, the Coudoatoncluded that a State's
immunity from suit did not bar enforcement of a kauptcy discharge. Because
Katz directly contradicts the robust form of State seign immunity under
Seminole Tribe of Florida v. Florigacourts most likely will viewkatz as creating

" Joel A. Katz Distinguished Professor of Law, Umsiy of Tennessee College of Law; A.B. 1968,
Princeton University; J.D. 1974, University of Mayh; Of Counsel, McKee Nelson, LLP. | thank Maia
Niemann, University of Tennessee College of La®, 2006, for her excellent research assistance.

1126 S.Ct. 990 (2006).

2 517 U.S. 44 (1996).
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a special exception to the States' general soveigighunity when Congress acts
pursuant to its power to "establish . . . uniforawis on the subject of Bankruptcies
throughout the United State$."

Other futures are possible, however. As | explafow and Professor Ralph
Brubakef and Professor Martin Rediskexplain elsewhere, the Court's historical
and logical analysis is manifestly deficient. T@eurt's analysis consists of two
elements: (1) a reasonable summary of some aspielatskruptcy history and (2) a
great deal of magic-wand waving. Although the Feesrmundoubtedly intended to
permit Congress to enact a federal bankruptcy lawadjust the relationship
between an insolvent debtor and his or her creglititvat supercedes state
bankruptcy laws, there is no historical evidencat tthis general goal included a
subordination of a State's sovereignty as a credittndeed, some historical
evidence supports a contrary conclusion that nd ssubordination should be
implied. Accordingly, the historical and logicatfitiencies ofKatz could impel a
future Court to limitKatz strictly to the bankruptcy discharge and prefeeenc
actions. It could also impel a court to overridatz On the other hand, as
Professor Redish has suggestede unprincipled result iKatz could presage the
complete abandonment of the robust view of Statersign immunity articulated
in Seminole Tribe

Regardless of the legacy Khtz or indeedSeminole Tribghowever, Congress
may not completely abrogate a State's sovereignbankruptcy. First, the history
of bankruptcy law prescribes a limit on whatevewpp Congress may have under
the Bankruptcy Clause to abrogate a State's immunim suit. Specifically,
Congress may not, under the Bankruptcy Clause, nekphe debtor's non-
bankruptcy rights against a third person, includin§tate. Accordingly, if a State
has retained immunity from suit on its debts, aratealitor of the State becomes a
debtor in bankruptcy, Congress may not abrogate Stete's immunity in a
proceeding by a bankruptcy trustee to collect whealdt. Second, although the
Bankruptcy Clause does subordinate some of thersigvey of the States, the
limitations of the Bankruptcy Clause preserves etatsovereignty in other
important respects.

The primary goal of this Article is to analyze tlegtent to which State
sovereignty surviveKatz Although | disagree with much dfatZs historical
analysis, | am thankful fakatZs reliance on bankruptcy history. Both the higtor
and the nature of bankruptcy law before and attitme of the adoption of the
Constitution confirm the existence and establighrthinimum contours of a State's

® U.S.ConsT art. |, §8, cl. 4.

4 SeeRalph BrubakerExplaining Katzs New Bankruptcy Exception to State Sovereign ImitsnuThe
Bankruptcy Power as a Federal Forum Powéb AM. BANKR. INST. L. Rev. 95 (2007) [hereinafter
Brubaker,The Bankruptcy Power as a Federal Forum Pdwer

® SeeMartin Redish & Daniel M. GreenfieldBankruptcy, Sovereign Immunity and the Dilemma of
Principled Decision Making: The Curious Case@éntral Virginia Community College v. Katz, 15vA
BANKR. INST. L. REV. 13(2007) [hereinafter Redish & Greenfielkincipled Decision Making

® SeeRedish & GreenfieldPrincipled Decision Makingsupranote 5, at 18-19.
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sovereignty in bankruptcy aft&atz

This Article proceeds as follows: Part | identifitge aspects of a State's
sovereignty. Part Il briefly summarizes the essérdifferences and common
features of eighteenth-century bankruptcy law aadcdbes my views, based on
that history and developed in several earlier lagicon the limits of Congress's
Bankruptcy Power as they relate to debtors anditorsdgenerally. Part I
describes theKatz decision, critiques its historical analysis, andggests a
framework for analyzing sovereignty immunggns Katz Part IV analyzes those
aspects of State sovereignty that surniisz regardless of whether and how well
Katz or Seminole Tribesurvives.

|. THE DIFFERENTASPECTS OFSOVEREIGNTY

To analyze more precisely the relationship betwéamkruptcy law and
sovereignty, | distinguish different aspects ofaeignty. | suggest the following
categories:

1. The power of the sovereign to legislate for itszeits, or
"legislative sovereignty."

2. The power of the sovereign to adjudicate disputEs/éen its
citizens, or "judicial sovereignty."

3. The power of the sovereign to execute the law,exetutive
sovereignty.”

4. The power of the sovereign to exempt itself frora taw, or
"sovereign exemption."

5. The immunity of the sovereign from suit in its csuor the
courts of another sovereign, or "sovereign immutfity

An illustration of these distinctions that is redew to bankruptcy law is the
provision in Article 1, section 10, of the Constitun that prohibits States from
impairing the obligation of contrattThis prohibition expressly abrogates the
State's legislative sovereignty. The Supreme Coettl that this prohibition

" SeeThomas E. PlankBankruptcy and Federalisni7l FORDHAM L. REv. 1063, 1076-89 (2002)
[hereinafter PlankBankruptcy and FederaligmThomas E. PlankThe Constitutional Limits of Bankruptcy
63 TENN. L. REV. 487, 499-526 (1996) [hereinafter Pla@ignstitutional Limit

8 To a certain extent, sovereign immunity could bensas an exemption from judicial proceSee
generallyCaleb NelsonSovereign Immunity as a Doctrine of Personal Jucisoh, 115 HRvV. L. REV.
1559, 1613 (2002) (noting "sovereign immunity enmgibed sovereigns' exemptions from compulsory
process"); Richard H. SeamoS8gparation of Powers and the Separate Treatmer€aftract Claims
Against the Federal Government for Specific Perfomog 43 MLL. L. REv. 155, 160 (1998) (asserting
sovereign immunity bars judicial relief against goyment). The term "sovereign immunity" may alsece
further refinement: To what extent does it mean imity from all forms of judicial process or simply
immunity from a suit for money damages? | leavé tjugestion for others.

SeeU.S. @NsT. art. |, 8 10, cl. 1 ("No State shall . . . pasg &ill of Attainder, ex post facto Law, or
Law impairing the Obligation of Contracts . . ...")



62 ABI LAW REVIEW [Vol. 15:59

applied to contracts of the Stitand thus eliminated the sovereign exemption from
this prohibition. Nevertheless, as the SupremerCloeid inHans v. Louisiana*
because of a State's sovereign immunity from slimination of the State's
sovereign exemption does not give a private partg Btate contract the ability to
sue the State for violating that prohibition.

Katz and some of the commentary &atz fail to distinguish between these
categories. The greater precision afforded by ethestegories allows a more
focused analysis of the extent to which Congresg oramay not subordinate a
State's sovereignty to federal bankruptcy law.

[I. EIGHTEENTH-CENTURY BANKRUPTCY LAW AND ITS CONSTITUTIONAL LIMITS
A. Eighteenth-Century Bankruptcy Laws: Differenaed Common Features

Bankruptcy law at the time of the adoption of then€titution consisted of a
wide variety of statutory procedures that sougtd diptimum adjustment of the
relationship between an insolvent debtor and hiseorcreditors. These bankruptcy
laws superceded the remedies that an individuaitorecould use to collect a debt
owed by a debtor. These remedies included impmsmt for debt in a debtor's
prison until the debtor paid the debt, and theweiand sale of the goods and, in
many American jurisdictions but not in England, kueds of the debtdf.

The bankruptcy laws replaced this individualistieditor collection proceeding

10 See, e.gWoodruff v. Trapnall, 51 U.S. 190, 207 (1850) (“tate can no more impair, by legislation,
the obligation of its own contracts, than it campain the obligation of the contracts of individu&isin this
case, the State of Arkansas obtained a judgmemsgis former treasurer for recovery of moneysereed
by him. The State, however, refused to acceptuhamount due in the form of the notes of the Bahkhe
State of Arkansas, created by and owned by the Statause of a repeal of a section of State latvhizd
declared that the notes shall be received in payofeall debts due the State. The former treasswaght a
writ of mandamus from the State's supreme couretpire the State to accept the notes, but thee Stat
supreme court ruled that the repeal of the law gawéicient grounds for refusal to issue the writ o
mandamus. The Supreme Court reversed the Statenseprourt's judgmentd. at 207. The Court also
rejected the argument that the continued enfortigabf the notes issued before the repeal "tresalygon
the sovereignty of the Stated.

134 U.S. 1 (1890).

12 Creditors resorted to imprisonment for debt asremlitor collection device in the seventeenth and
eighteenth centuries not to punish debtors butdwige an incentive for debtors who owned propertych
could not be reached by the legal process of tyet@pay their debts. Other remedies entitled ¢oeslito
the seizure and sale of goods and to obtain reois 6r the benefits of the use of land; in many Aoan
jurisdictions, but not in England, land could albe seized and soldSee generally 3 WILLIAM
BLACKSTONE, COMMENTARIES *414, *417-21 (listing five "[e]xecutions in actie where money only is
recovered, as a debt or damages (and not any ispewdttel) . . . ." against the debtor consistfighe writs
of (i) capias ad satisfaciendufthe body of the debtor], (ifjeri facias[the debtor's goods and chattels], (iii)
levari facias[the debtor's goods and profits of lands], @ipit [debtor's goods and possession of debtor's
lands], and (vextendi facia®r "extent" [body, lands, and goods of debtorgTERJ. COLEMAN, DEBTORS
AND CREDITORS INAMERICA: INSOLVENCY, IMPRISONMENT FORDEBT, AND BANKRUPTCY, 1607-1900, at
3-5, 15 (1974) (describing debtor-creditor relagian early English law); Jay Coheithe History of
Imprisonment for Debt and its Relation to the Depeatent of Discharge in Bankruptcy J.LEGAL HIST.
153, 155 (1982).
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with a collective proceeding in which all of theeditors could participate and
pursuant to which the debtor obtained differentrf®rof relief. In the eighteenth
century, these bankruptcy laws consisted of (1)Ehglish Bankrupt Acts, (2) the
English Insolvency Acts, and (3) a great varietyAoferican acts that used a variety
of features of the first two groups and added irations of their own. The English
Bankrupt Act$® created a nominally "involuntary" proceeding comuoed by
creditors against only a merchant that had comaidte act of bankruptcy in which
the property of the "bankrupt" was liquidated, meds were distributed to
creditors, and the bankrupt could receive a diggharf debts and protection from
subsequent imprisonmettt.

The English Insolvency ActS, typically entitled "An Act for the Relief of

* These Acts consisted of the 1570 Statute of i3akéth, 13 Eliz., c. 7 (1570) (Eng.) ("An Act
Touching Orders for Bankrupts."), the 1604 Staafté James, 1 Jam., c. 15 (1604) (Eng.) ("An Acttfie
better Relief of the Creditors against such asl sfedome Bankrupts."), the 1623 Statute of 21 Jaks
Jam., c. 19 (1623) (Eng.) ("An Act for the furti2escription of a Bankrupt, and Relief of Creditagainst
such as shall become Bankrupts, and for infliciogporal Punishment upon the Bankrupts in someiapec
Cases."), and the 1732 Statute of 5 George Il, 6. Ge c. 30 (1732) (Eng.) ("An Act to prevent the
Committing of Frauds by Bankrupts."), as extended amendedSeePlank,Bankruptcy and Federalism
supranote 7, at 1079-80 & nn.63—67 (noting that the BhgBankrupt Acts were the most developed of
three groups of bankruptcy laws in England); PlaGknstitutional Limits, supranote 7, at 500-13
(describing how the English Bankrupt Act evolvedniracts passed for the benefit of creditors, notHe
protection of debtors, to a more complex schemesbiaght the optimum way of adjusting the relatiops
between an insolvent merchant and his or her enejjtCharles Jordan Tabbhe History of the Bankruptcy
Laws in the United StatesS AM. BANKR. INST. L. REv. 5, 7-12 (1995) [hereinafter Tabblistory]
(discussing "First Bankruptcy Laws: 1542 and 157Charles Jordan TabBhe Historical Evolution of the
Bankruptcy Discharge65 AM. BANKR. L.J. 325, 331-44 (1991) [hereinafter Talibischargd ("The
century and a half following the 1542 act saw egiis@&nglish legislation on the subject of bankrigsc . .

."). The English Parliament passed the first Bapkict in 1542 during the reign of King Henry ViliGee

34 & 35 Hen. 8, c. 4 (1542-1543) (Eng.) ("An Actaaggt such Persons as do make Bankrupt."). It is
generally considered the first English bankruptcl Although the 1542 Act remained in effect ud®24,

the later acts so changed and amplified the batdyuaw that it retained little independent sigcsfince.

All citations to and quotations from English stasyt including the year of enactment, are from the
STATUTES AT LARGE (Owen Ruffhead, ed., vols. 1-9, 1762-17&fprinted in1769-1770 & vols. 10-14,
1771-1786).

14 SeePlank, Bankruptcy and Federalisnsupranote 7, at 1079—82 (noting that the English Bankrup
Acts replaced the race to the courthouse with ecible proceeding.); Plankionstitutional Limitssupra
note 7, at 500-13 (analogizing the English Bankiypts to modern liquidation under chapter 7 of the
Code); Thomas E. Plankhe Security of Securitization and The Future afuiy, 25 CARDOZO L. REV.
1655, 1723 (2004) [hereinafter PlaiSecurity of Securitizatidr{"For the most part, these laws established a
collective proceeding for the debtor and all theddors in which commissioners, justices of thecgea
assignees, or in some cases judges gathered arndatied substantially all of the debtor's propeatyd
distributed the proceeds pro rata to the credfforSeealso 2 WLLIAM BLACKSTONE, COMMENTARIES
*473-74 (stating that limiting the English Bankruptts to merchants discouraged extravagant borgwin
by non traders but provided "for the security ofncoerce, by enacting that every considerable tradsr be
declared a bankrupt, for the benefit of his credites well as himself").

5 see, e.g 11 Geo,, c. 21 (1724) (Eng.) ("An Act for theliBeof insolvent Debtors."”); 2 Geo. 2, c. 20
(1729) (Eng.) ("An Act for the Relief of InsolveBtebtors."); 21 Geo. 2, c. 31 (1748) (Eng.) ("An Aat
the Relief of Insolvent Debtors."); 28 Geo. 2, & @755) (Eng.) ("An Act for Relief of Insolvent
Debtors."); 9 Geo. 3, c. 26 (1769) (Eng.) ("An Aat the Relief of Insolvent Debtors."); 12 Geo.c3,23
(1772) (Eng.) ("An Act for the Relief of InsolveBebtors; and for indemnifying the Marshal of Kieg's
BenchPrison from Prosecution at Law, for certain Escdpa® the said Prison."); 14 Geo. 3, c. 77 (1774)
(Eng.) ("An Act for the Relief of Insolvent Debtomnd for the Relief of Bankrupts, in certain Ca9e46



64 ABI LAW REVIEW [Vol. 15:59

Insolvent Debtors" and enacted periodically dutiing eighteenth century, allowed
certain debtors (those that owed debts, other tbathe Crown, of less than a
specified amount) imprisoned for debt on specitiatks to petition for release from
prison upon surrendering all their property forulaption and distribution to
creditors. These debtors did not receive a digghaf their debts but did receive a
discharge from debtor's prison and immunity fromtar arrest for these debfs.

Different American colonies and states adopted dewiariety of bankruptcy
law in effect before and at the Framing that predidfor the surrender and
distribution of the debtors property (other thardfied exempt property) for the
benefit of creditors. These included (1) laws thistharged from debtor's prison
only specified individuals or, like the English éhgency Acts, individuals in prison
on a certain date; (2) laws of general applicapooviding a voluntary procedure
for discharge from prison, in some instances witd & other instances without
creditor consent; (3) laws that permitted dischaofedebts upon a vote of a
specified percentage of creditors; (4) a few lawke the 1787 Maryland
bankruptcy act! that provided for discharge of debts without dedtonsent; (5) a
few laws modeled on the English Bankrupt Acts, litke 1785 Pennsylvania
bankruptcy act® (6) a few laws that provided for discharge frons@n or from
debt upon a debtor's performing a term of servécel (7) a few special acts that
permitted debtors to retain property and continnebusiness pursuant to an
arrangement to which a majority of creditors agréed

Despite this great variety, all of the bankruptoisd started with the non-

Geo. 3, c. 38 (1776) (Eng.) ("An Act for the Rel@flnsolvent Debtors; and for the Relief of Banksy in
certain Cases."); 18 Geo. 3, c. 52 (1778) (Engih (Act for the Relief of Insolvent Debtors; and fibre
Relief of Bankrupts, in certain Cases."); 21 Gea.33 (1781) (Eng.) ("An Act for the Dischargecefitain
Insolvent Debtors.").

6 seePlank, Bankruptcy and Federalisnsupranote 7, at 1082—-84 (explaining that, although debto
could "obtain release from prison," debts were distharged and "creditors could execute on anyrdutu
goods acquired by the debtor to satisfy the préegiglebt."); PlankConstitutional Limitssupranote 7, at
513-17 (describing the English Insolvency Acts).

7 An Act Respecting Insolvent Debtors, ch. 34, Aess., 1787 Md. LawsepealedMay 20, 1788, ch.
10, 1787 Md. Laws, discussetra note 80 and accompanying text.

8 SeeAn Act for the Regulation of Bankruptcy, ch. 118385 Pa. Stat. § 2eprinted in 12 THE
STATUTES AT LARGE OFPENNSYLVANIA FROM 1682T0 1801, at 70 (Clarence M. Bush St. printer, 1896)
[hereinafter "R. STAT. 1682—1801"]available athttp://www.palrb.us/statutesatlarge/17001799/10@&A/
1183.pdf;seealso Thomas E. PlankWhy Bankruptcy Judges Need Not and Should Not HeleAll
Judges 72 AM. BANKR. L.J. 567, 602—06 (1998) [hereinafter Plalgnkruptcy Judgégdescribing the
provisions of the 1785 Pennsylvania act and showimg this act was a revised composite of the Ehglis
Bankrupt Acts).

¥ seePlank, Bankruptcy and Federalisnsupranote 7, at 1085-87 & nn.90-102 (citing the American
laws, each of which provided one or more of themees forms of relief); PlankConstitutional Limits,
supranote 7, at 518-25 & nn.159-199 (describing the Acaerlaws that allowed for the great variety of
procedures and debtor relief).

2 Although many of these acts were called insolveatig, and some eighteenth-century commentators
distinguished "insolvency acts" from the EnglismBaupt Acts, the common definition of "bankruptayas
synonymous with that of "insolvency": the inabilitp pay one's debtsSee Plank, Bankruptcy and
Federalismsupranote 7, at 1077 & nn.56-57 (noting "bankruptcy" dindolvency" used interchangeably);
Plank,Constitutional Limits, supraote 7, at 529-32 (discussing the terms "bankrdg@tog "insolvency").



2007] STATE SOVEREIGNTY IN BANKRUPTCY AFKERZ 65

bankruptcy rights of the debtors and their creditand then modified those non-
bankruptcy right$' The modifications, however, changed only the metiy
which creditors would be paid. With the exceptadrthe discharge of the debts of
an individual debtor or the discharge of an indisildebtor from debtor's prison,
those modifications did not expand the substanti@-bankruptcy rights of the
debtors or the creditors. As | have argued elsesyhthe Framers of the
Constitution understood this essential nature @éffal bankruptcy la¥? and unlike
other provisions of the Constitution, this undemdgiag has, with a few recent
exceptions, remained constant since the Frafiing.

B. The Constitutional Limits on Federal Bankruptaw

From the history and understanding of bankruptoy E the time of the
Framing, | derived four principles prescribing timits of the Bankruptcy Power.
These are (1) the Debtor-Creditor Adjustment Ppilegi(2) the Non-Expropriation
Principle, (3) the Non-Interference Principle, afd) the Debtor-Insolvency
Principle?*

Under the Debtor-Creditor Adjustment Principle, Gass may adjust the
debtor-creditor relationship by curtailing the noankruptcy rights of a debtor for
the benefit of the debtor's creditors and by clingithe non-bankruptcy rights of
creditors against the debtor for the benefit ofdibtor or other creditofs.Under

% seePlank, Bankruptcy and Federalisnsupranote 7, at 1078 (noting that, although three diffier
groups of bankruptcy laws were enacted, "theyladlsd common features'$ee generally idat 1076-89
(discussing the Framers original conception of baptcy and non-bankruptcy rights); Pla@gnstitutional
Limits, supranote 7, at 499-526 (describing the pre-Constitafiématures of bankruptcy laws that form the
boundaries of the Bankruptcy Clause).

2 gee Plank, Constitutional Limits, supranote 7, at 527-33 (arguing the Framers' understbed
limitations inherent in the variety of English aAcherican bankruptcy acts as only adjusting thetimiahip
between a debtor and his or her creditors, as agellhe meaning of "bankruptcy” as synonymous with
"insolvency"). The Court ifKatz cited Constitutional Limitsfor certain aspects of the history of bankruptcy
law. SeeCent. Va. Cmty. Coll. v. KatZ,26 S. Ct. 990, 999 (2006).

% geePlank, Constitutional Limits, supraote 7, at 533—-45 (discussing historical enactnoériederal
bankruptcy acts or amendments from 1841 througs193

24 seePlank, Bankruptcy and Federalisnsupranote 7, at 1089 (explaining "four guiding princigle
amplifying limitation on Bankruptcy Clausejee alsoCharles W. Mooney, JrA Normative Theory of
Bankruptcy Law: Bankruptcy As (Is) Civil Proceduéd WASH & LEEL. REv. 931, 961 (2004) [hereinafter
Mooney, Normative Theory(recognizing four principles as "coherent and poshensive doctrinal theory
of the limited powers of Congress and the courtdeurthe Bankruptcy Clause"); PlanBecurity of
Securitizationsupranote 14, at 1724'To the extent that these principles constrain@ess, they similarly
constrain federal courts in bankruptcy.").

% geePlank,Bankruptcy and Federalisnsupranote 7, at 1089—90 (statinigter alia, that "Bankruptcy
law may provide that any right or privilege thaethebtor could use . . . to satisfy her debts detsif
bankruptcy may be used in bankruptcy to satisfgehdebts . . . even if creditors under state lawdcnot
directly reach such rights or privileges.Jee alsoMooney, Normative Theorysupra note 24, at 970
("[Blankruptcy law generally has carte blanchedguat the rights between a debtor and creditor,zandng
creditors."); PlankSecurity of Securitizatigrsupra note 14, at 1724 (explaining that, under suchrheo
"Congress may also provide that any liability of thebtor, regardless of how remote or contingeny;, be
reduced, subordinated, or discharged.").
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this principle, Congress may create—and has createdbstantive entitlement for
an individual debtor—that is, a debtor that is dural person—to receive a
discharge of his or her debts. It also may cféatand as Ralph Brubakérand

others have described, it has created—a federahfdor such adjustment. This
principle provides the grounds for subordinating 8tates' legislative and judicial
sovereignty over the "subject of Bankruptcies" ¢éoldral bankruptcy law. This
principle may also authorize the subordination obtate's sovereign exemption
from law affecting it as a creditor. Finally, umdhe "reasoning” oKatz this

principle providesomebasis forsomeabrogation of a State's sovereign immunity.

Under the Non-Expropriation Principle, however, Gaass may not expand the
rights of debtors or their creditors beyond thosecessary to adjust their
relationship. Congress may not diminish eithertlig rights or prerogatives of
parties outside of the debtor-creditor relationghiphird Parties") for the benefit of
the debtor or the creditors or (ii) the non-bankeyprights of the debtor or the
creditors for the benefit of these Third Parffe§or example, federal bankruptcy
law may not expropriate the property of third pestito help pay the debtor's
creditors; create assets on behalf of the debtat ¢o not exist under non-
bankruptcy law; or create claims in bankruptcy tfee benefit of Third Parties that
they do not have outside of bankruptcy. As disedsbelow, this principle
absolutely limits Congress's power to abrogateStiages' sovereignty.

The Non-Interference Principle provides an impdrtaut limited constraint to
the Non-Expropriation Principle. It provides tHabngress may prevent a Third
Party from using non-bankruptcy law to frustrate thankruptcy process or from
using the bankruptcy of a debtor to obtain a bérlkét the Third Party could not
obtain under non-bankruptcy l&W.Accordingly, notwithstanding the general

% geePlank, Bankruptcy Judgesupranote 18, at 595-610 (discussing initial bankrumdjudication
under the bankruptcy laws in effect before adoptmfnthe Constitution by adjudicators, such as
"commissioners of bankrupt" and justices of thecpeavho were not judges with life tenure, and argui
that the Bankruptcy Power impliedly permitted Caggr to establish bankruptcy judges as initial
adjudicators who are not Article Il judges witHelitenure);see alsoU.S. CONST. art. I, § 8, cl. 4
(authorizing Congress to "establish . . . uniforawss on the subject of Bankruptcies throughout thiédd
States.").CompareU.S. CONST. art. 1ll, § 1 (defining authority of article 11l ests and judges)with 28
U.S.C. § 151 (2006) (describing designation of aptcy courts and judges).

2" see generalliRalph BrubakerOn the Nature of Federal Bankruptcy JurisdictionG&neral Statutory
and Constitutional Theorydl WM. & MARY L. REv. 743(2000) (examining constitutional basis of federal
bankruptcy jurisdiction).

% SeePlank, Bankruptcy and Federalismsupra note 7, at 1091-92 (discussing Non-Expropriation
Principle and arguing "bankruptcy law may not ceeaghts or property interests for . . . debtorghmir
creditors . . . that do not exist under state lakederal nonbankruptcy law"§f. 11 U.S.C. § 541(d) (2006)
(limiting inclusion of property in the estate tcoperty debtor holds only legal title to, "but notthe extent
of any equitable interest in such property thatdéktor does not hold").

° Plank, Bankruptcy and Federalisnsupranote 7, at 1092-93 (discussing Non-Interferencaciie
and stating "[bJankruptcy law may prevent creditamsl Third Parties from interfering with the barjay
process")see alsaMooney,Normative Theorysupranote 24, at 961 n.137 (restating Plank's princgse
disallowing Third Parties from using "their nonbamitcy rights, which would otherwise remain
enforceable under the Non-Expropriation Princidie, prevent a debtor or creditor from initiating a
bankruptcy case or otherwise obtaining the benefitsankruptcy law"); PlankSecurity of Securitization
supranote 14, at 1726 ("The Non-Interference Princigle narrow exception to the Non-Expropriation
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enforceability of a Third Party's contractual ooperty rights under state law,
bankruptcy law may abrogate ipso facto clauses phavide for a forfeiture or
limitation of a person's contractual or propertyhts in a bankruptcy case if that
person becomes a debtor in bankrugfcin certain circumstances, this principle
may provide a basis for limiting States' soveregjignt

Under the Debtor-Insolvency Principle, a personncéanbe a debtor in
bankruptcy unless the debtor is insolvent in armedasheet or cash flow seride.
This principle does not directly implicate States®vereignty. Further, the
Bankruptcy Code does not recognize this principlend one case has expressly
rejected it Accordingly, if federal courts recognize no limitsthe abrogation of a
State's sovereignty immunity in bankruptcy, a sefvdebtor that could not sue a
State outside of bankruptcy, like the plaintiff Hans v. Louisiand* could
theoretically become a debtor and sue the Stdiankruptcy court.

Principle that only prevents direct interferencéimZongress's power to adjust the insolvent detrieditor
relation.").

%0 An ipso facto provision is any provision in a aeat, a lease, or applicable law that is conditibor
the insolvency or financial condition of the debtwron the commencement of a bankruptcy case atd th
effects or allows a forfeiture, modification, orrténation of the debtor's interest in property cccatract.
See Plank, Bankruptcy and Federalisnmsupra note 7, at 1126-27 (describing ipso facto provisam
allowing "the discretionary or automatic terminatiof the debtor's contract and property rights bseahe
debtor filed a bankruptcy petition or becomes iment"); see alsoll U.S.C. § 363(l) (2006(providing
bankruptcy trustee or persons authorized by chaiteplan "may use, sell, or lease . . . propertyhef
estate" notwithstanding ipso facto clause); 11 ©.8.365(a), (e)(1) (2006) (providing executory coatrar
unexpired lease of debtor may be assumed notwitlistg ipso facto clause); 11 U.S.C. § 541(c)(1)0@&0
(providing "an interest of the debtor in propergcbmes property of the estate . . . notwithstaridipgp
facto provision).

%1 SeePlank, Bankruptcy and Federalisnsupra note 7, at 1093-95 (discussing Debtor-Insolvency
Principle); see alsoll U.S.C. § 101(32) (2006) (giving different défions of "insolvent"); Plank,
Constitutional Limits supra note 7, at545 (arguing that Congress' bankruptcy power only eldeto
insolvent debtors).

%2 Seell U.S.C. § 301 (2006) (providing any person thay be debtor under 11 U.S.C. § 109 may file
voluntary petition);in re Johns-Manville Corp., 36 B.R. 727, 729-30 (BankD.R.Y. 1984) (noting there
was no requirement in Bankruptcy Code that debéanbolvent to file voluntary petition, in analygigood
faith of chapter 11 petition filed by debtor facidg,000 lawsuits for personal injury from asbestoest
would be required to book reserve of $1.9 billiorcover potential liability)see alsdn re N.R. Guaranteed
Ret. Inc., 112 B.R. 263, 272 (Bankr. N.D. Ill. 199@iscussing court's willingness to consider veduy
petitions filed under chapter 11 without need fdief).

% In re Marshall, 300 B.R. 507, 516-17 & n.21 (Bankr. C@al. 2003) (rejecting balance sheet
insolvency as jurisdictional requirement for filimgluntary bankruptcy petition).

3 134 U.S. 1 (1890), discusssdprain text accompanying note 11.
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[1Il. BANKRUPTCY LAW AND SOVEREIGNTY IN KATZ

A. PreKatz Sovereignty Immunity

Whether or to what extent a State may resist thiedigtion of a federal court,
including a bankruptcy court, on the grounds of stvereign immunity has
bedeviled courts, parties, their lawyers and sabokince the founding of the
United State€® During the debate over ratifying the Constitutiopponents and
some supporters of the Constitution stated thaptbeision of section 2 of Article
Il extending the "Judicial Power" to "controversie . . between a State and
Citizens of another Staf8"expressly overrode the sovereign immunity of the
States’ Alexander Hamiltor?® James Madison, and others argued that it did°not.
In 1794, the Supreme Court Bhisolm v. Georgi® held that Article Ill did
override the sovereign immunity of the State of @&pin a suit by a South
Carolina Citizen to collect Revolutionary War debtged by Georgia. In response,
Congress immediately passed and the States quickiijied the Eleventh
Amendment:

The Judicial power of the United States shall notcbnstrued to
extend to any suit in law or equity, commenced orsecuted
against one of the United States by Citizens ottarcState, or by
Citizens or Subjects of any Foreign Stéte.

% See generallfERWIN CHEMERINSKY, FEDERAL JURISDICTION §§ 7.1-7.7, at 393-462 (4th ed. 2003)
(discussing sovereign immunity and Eleventh AmenatieMARTIN H. REDISH, FEDERAL JURISDICTION:
TENSIONS IN THEALLOCATION OF FEDERAL POWER179-203 (1990).

% SeeU.S. NsT. art. IIl, § 2, cl. 1:

The judicial Power shall extend to all Cases, invland Equity, arising under this
Constitution, the Laws of the United States, anealies made, or which shall be made,
under their Authority;—to all Cases affecting Ambadors, other public Ministers and
Consuls;—to all Cases of admiralty and maritimeisdliction;—to Controversies to
which the United States shall be a Party,—to Cwatrsies between two or more
States;—between a State and Citizens of anothés;Sthetween Citizens of different
States;—between Citizens of the same State claitnémgls under Grants of different
States, and between a State, or the Citizens themad foreign States, Citizens or
Subjects.

Id.

37 SeeCHEMERINSKY, supranote 35§ 7.2, at 398-99 (describing debate that occurrsthge ratification
conventions over Article Ill and sovereign immuijtgee alscSeminole Tribe of Fla. v. Florida, 517 U.S.
44, 104 (1996) (Souter J., dissenting) (statingetiveas some "dispute among the Framers and others o
whether ratification of the Constitution would pieede a State sued in federal court from assertngreign
immunity . .. .").

% THE FEDERALIST NO. 81, at 511-12 (Alexander Hamilton) (Benjamin Fright ed., 1961) ("Unless,
therefore, there is a surrender of this immunityit will remain with the States.")

39 SeeCHEMERINSKY, supranote 35§ 7.2, at 399-400 (discussing views of Hamilton ktzdiison).

40 2 U.S. (2 Dall.) 419 (1793).

1 SeeU.S. GONsT. amend. Xl.see alsdNew York City Health & Hosps. Corp. v. Perales,F5@Bd 129,
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In Hans v. Louisian4® the Court extended the States' sovereign immuaity
suit in federal court by a citizen of Louisiana iaga his own State for repudiating
its bonds in violation of the prohibition againsetimpairment of contract set forth
in the U.S. Constitutiof Although the express terms of the Eleventh Amemime
did not prohibit such a suit, the Court noted #yaplying only the express language
of the Eleventh Amendment "is an attempt to stthenconstitution and the law to a
construction never imagined or dreamed“fifi 1908, however, the Court held in
Ex Parte Youny that a State's sovereign immunity did not extendirioaction
against a State officer to enjoin a violation afdeal law/*®

More recently, the Court held Pennsylvania v. Union Gas Cbthat Congress
could, pursuant to its powers under Article |, @a@ a State's sovereign immunity
in federal courf® This decision, however, proved short-lived. Seyears later, in
Seminole Tribe of Florida v. Florig& the Court overruletUnion Gasand held that
Congress did not have the power under the Indianr@erce Clause to overrule a
State's sovereign immunity from suit. The Couatest: "The Eleventh Amendment
restricts the judicial power under Article 1ll, anirticle | cannot be used to
circumvent the constitutional limitations placedngdederal jurisdiction

The clear statement iSeminole Tribehat Congress cannot use Article | to
abrogate a State's sovereign immunity caused coasiten among bankruptcy
professionals. Because States and their agermily tare important players in
many bankruptcy cases, assertions of sovereign mitynaould reduce recoveries
to creditors, impede efforts to reorganize debtargl impose greater hardships on
individual debtors. Courts and scholars respongligal a variety of arguments to
avoid these consequencédn 2004, the Supreme Court ameliorated some of the
concerns of bankruptcy professionals Tiennessee Student Assistance Corp. v.

134 (2d Cir. 1995) (stating that because of thetrea by states afteChisolm the Eleventh Amendment
was swiftly passed).

42134 U.S. 1 (1890).

“3 SeeU.S. GNST. art. I, § 10 ("No State shall . . . pass any BilAttainder, ex post facto Law, or Law
impairing the Obligation of Contracts . . . .").

* Hans 134 U.S. at 15see alsBernadette MeylefTowards a Common Law Originalisii9 STAN. L.
REv. 551, 553 n.6 (2006) (describing how the decigiddansto bar suit by citizen against his State reflects
the application of common law principles to consiiinal law interpretation).

45209 U.S. 123 (1908).

4 1d. at 159.See generallRalph BrubakerQf State Sovereign Immunity and Prospective Resietie
Bankruptcy Discharge as StatutoBx Parte YoungRelief 76 Av. BANKR. L.J. 461, 483-501 (2002)
[hereinafter BrubakeState Sovereign Immunity and Prospective Renidq@iealyzingEx ParteYoung.

47491 U.S. 1 (1989pverruled bySeminole Tribe of Fla. v. Florida, 517 U.S. 44969

*81d. at 13.

49 517 U.S. 44 (1996).

% |d. at 72-73.

°1 SeeBrubaker,State Sovereign Immunity and Prospective Remesligsanote 46,at 463—-65 (noting
impact ofSeminole Tribg see alsdRubino v. Saddlemire, 2007 WL 685183, at *4 (Dn@02007) ("The
Eleventh Amendment does not bar suits for prospedtijunctive relief against state officials, aslsdalls
within theEx parte Youngxception to sovereign immunity.").
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Hood>? In Hood, the Court held that, because a bankruptcy pricged in the
nature of ann rem proceeding, a proceeding in bankruptcy court ajaanState
agency to adjudicate the dischargeability of a estidoan owed by an individual
debtor is not a suit against the State for purposése Eleventh Amendmerit.

Ralph Brubaker has cogently argued that the dartohEx Parte Young
provides ample justification for adjudicating argholding the discharge of debtors
in bankruptcy against the objections of a StafEhe doctrine oEx Parte Youngr
the bankruptcy courtis remjurisdictior?® may also provide a basis for allowing an
initial adjudication of issues against a state yaakruptcy court or other forms of
bankruptcy relief, such as the recovery of spe@fioperty items transferred to a
State as a pre-petition fraudulent or preferenti@nsfer or a post-petition
unauthorized transfer. The more difficult issuéoisvhat extent could a bankruptcy
court order a State to pay to the bankruptcy teustsum of money, which would
then be applied toward the payment of the admatistxr expenses of the
bankruptcy case or to the payment of dividendsnseaured creditors. It would
seem that, unde&Seminole Tribea bankruptcy court could not enter such an order.

B. TheKatz Decision

In January and February 2003, Bernard Katz, th&idating supervisor under
the reorganization plan for a chapter 11 debtor|lab@'s Bookstores, sought to
recover money owed by, and preferential transférsnoney to, four Virginia
colleges and community colleg€sEach of the defendants filed motions to dismiss

2 541 U.S. 440 (2004).
® Id. at 443, 450-52.

* See generallBrubaker State Sovereign Immunity and Prospective Remeslipsanote 46.

%5 Ralph Brubaker has criticized the Courits rem analysis inHood. SeeRalph Brubaker,From
Fictionalism to Functionalism in State Sovereignmumity: The Bankruptcy Discharge Bx parte Young
Relief AfterHood, 13 M. BANKR. INST. L. REV. 59, 125 (2005) (stating most "glaring deficieneyHood's
in remanalysis is it is fiot effective in fully capturing the compulsory esserdf the federal bankruptcy
process");see alsoLeonard H. Gerson, Hood'®nderstated Alteration of the Eleventh Amendment
Landscape 3 DEPAUL Bus. & Cowm. L. J. 437, 440 (2005) ("Hood arguably grants a bankruptcy court
extremely wide latitude in issuing orders that vabaffect a state's interest.").

% SeeBrief of Respondent at 6 & n.12, Cent. Va. CmtpllOv. Katz, 126 S. Ct. 990 (2006) (No. 04-
885), 2005 WL 2055877 [hereinafter Brief of Respemtd Katz]; Complaint to Avoid and Recover
Preferential Transfers and to Disallow Claims Pansuo 11 U.S.C. 8 502, Katz v. New River Cmty.ICol
(In re Wallace's Bookstores, Inc.), No. 01-50545, Adv.cPido. 03-05041 (Bankr. E.D. Ky.) (doc. no. 1,
filed Jan. 31, 2003) [hereinafter New River Comptialsoreproduced inJoint AppendixKatz, 126 S.Ct.
990, available at2005 WL 1464848, at *2fhereinafter Joint Appendix]; Complaint to AvoiddaRecover
Preferential Transfers and to Disallow Claims Pamuo 11 U.S.C. § 502, Katz v. Va. Mil. Insin (e
Wallace's Bookstores, Inc.), No. 01-50545, Adv.cPido. 03-05068 (Bankr. E.D. Ky.) (doc. no. 1, dile
Feb. 5, 2003) [hereinafter VMI Complaint], alsgproduced inJoint Appendixsupra at *2; Complaint to
Avoid and Recover Preferential Transfers and t@lisv Claims Pursuant to 11 U.S.C. § 502, Katz entC
Va. Cmty. Coll. {n re Wallace's Bookstores, Inc.), No. 01-50545, Adv.cPido. 03-05081 (Bankr. E.D.
Ky.) (doc. no. 1, filed Feb. 11, 2003) [hereinaftéentral Virginia Complaint], alseeproduced inJoint
Appendix, supra at *11; Complaint to Avoid and Recover Preferanfiransfers and to Disallow Claims
Pursuant to 11 U.S.C. § 502, Katz v. Blue Ridge \Cr@pll. (In re Wallace's Bookstores, Inc.), No. 01-
50545, Adv. Proc. No. 03-05093 (Bankr. E.D. Ky.9¢dno. 1, filed Feb. 14, 2003) [hereinafter Bluddge

a
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on the basis of their sovereign immurifyThe bankruptcy court denied the motions
to dismiss,® the Virginia colleges appealed, and the reststohy.

Katz had sought to recover approximately (x) $168,8lleged to be owed to
the debtor under section 541 of the Bankruptcy Code (y) $188,301 in
preference payments that the debtor had made tithmia colleges under section
547 of the Bankruptcy Cod8.These two causes of action differ substantially.
Under section 541, the commencement of a caseesreat estate that consists
primarily of all of the interests of the debtorproperty®® This would include any
debts owed to the debtor, which can be collectedyaunt to section 542(8).

In contrast, under section 547 of the Bankruptcyd&;ca bankruptcy trustee
may avoid certain pre-petition transfers of an resé of the debtor in property,
including cash, to a creditor on account of an @edent debt if the transfer would
enable the creditor to receive a greater amoumnt thavould have received in a
chapter 7 liquidatiofi? Hence, with certain exceptions, just about anynpent to an

Complaint], alsaeproduced inJoint Appendixsupra at *19.

5" See, e.g.Amended Motion [of Defendant Central Virginia Conmity College to Dismiss Adversary
Proceeding], at 2-3, Katz v. Cent. Va. Cmty. C@il. re Wallace's Bookstores, Inc.), No. 01-50545, Adv.
Proc. No. 03-05081 (Bankr. E.D. Ky.) (doc. no.iled Mar. 11, 2003).

%8 See, e.g.Order Denying Motion to Dismiss Adversary ProcegdiKatz v. Cent. Va. Cmty. Colllr(
re Wallace's Bookstores, Inc.), No. 01-50545, Adv.cRido. 03-05081 (Bankr. E.D. Ky.) (doc. no. 21edl
Apr. 24, 2003).

% SeeBrief of Respondent Katsupranote 56, at i, ii-v, 6 & n.13; New River Complaistpranote
56, at 4, 5, & Exh. A, B, alsteproduced inJoint Appendixsupranote 56,at *31-34, ($93,175 debt owed
to debtor, $65,264 preference payments); VMI Complaupra note 56, at 3-6, & Exh. A, B, also
reproduced inJoint Appendix,supranote 56, at *5-9 ($30,409 debt owed to debtor, 325 preference
payments, plus $54,059 recoverable under Kentuckfemence law through section 544(b), outside the 9
day period of section 547); Central Virginia Complasupra note 56, at 3-5, alsteproduced inJoint
Appendix,supranote 56, at *13—-16 ($4,898 debt owed to debtor,3®EBpreference payments); Blue Ridge
Complaint,supranote 56, at 4-6, & Exh. A, B, C, alseproduced inJoint Appendix,supranote 56, at
*21-23, 26 ($35,317.61 debt owed to debtor, $345Hpreference payments).

0 Seell U.S.C. § 541 (2006):

(a) The commencement of a case under section 821,08 303 of this title creates an
estate. Such estate is comprised of all the foligwaroperty, wherever located and by
whomever held:
(1) Except as provided in subsections (b) and Ya@f2his section, all legal or
equitable interests of the debtor in property ahefcommencement of the case.

Id. This is the principal definition for property ofelestate. The other enumerated items refer to canitynu
property,id. § 541(a)(2), and to property added to the esifitr the commencement of the caisk,§
541(a)(3)—(7).

®1 Seell U.S.C. § 542(b) (2006):

[With exceptions not relevant here], an entity tbates a debt that is property of the
estate and that is matured, payable on demandyabje on order, shall pay such debt
to, or on the order of, the trustee, except todkint that such debt may be offset
under section 553 of this title against a claimisgtahe debtor.

Id.
®2 Seell U.S.C. § 547(b) (2006):



72 ABI LAW REVIEW [Vol. 15:59

unsecured creditor within ninety days before thiediof a bankruptcy petition is
susceptible to avoidan&®lf a transfer is "avoided," then under section ,5%&
trustee can recover the property item so trangfesrehe value of such itefi The
essential purpose of preference law is to preverreditor from opting out of the

(b) Except as provided in subsections (c) andf(this section, the trustee may avoid
any transfer of an interest of the debtor in proper
(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent debt owedhey debtor before such
transfer was made;
(3) made while the debtor was insolvent;
(4) made—
(A) on or within 90 days before the date of thin§lof the petition; or
(B) between ninety days and one year before the dfthe filing of the
petition, if such creditor at the time of such st was an insider; and
(5) that enables such creditor to receive more ghah creditor would receive
if—
(A) the case were a case under chapter 7 of thgs ti
(B) the transfer had not been made; and
(C) such creditor received payment of such delitiecextent provided by the
provisions of this title.

Id.; see alsdn re Plascencia, 354 B.R. 774, 781 (Bankr. E.D. Va.62qQA preferential transfer . . . is a
payment or other transfer made within 90 days leefloe bankruptcy filing . . . on account of an aatEent
debt that enables the creditor to receive more therreditor would have received in a chapteqiidiation
had the transfer not been made."); Rocin Liquidafstate v. Alta AH & L Ih re Rocor Intern., Inc.), 352
B.R. 319, 329-30 (Bankr. W.D. Okla. 2006) ("[A]lnsypnent on account to an unsecured creditor duhieg t
preference period will enable that creditor to reegefor preference-avoidance purposes, more thaould
have received in a hypothetical chapter 7 liquatatiad the payment not been made.").

% For example, assume that, shortly before filingamkruptcy petition, a debtor has paid $100 to an
unsecured creditor to discharge a debt. If theatdidd not discharged the debt, the creditor wbakke an
unsecured claim in the bankruptcy case and woultergdly share pro-rata with the other unsecured
creditors (after payment of administrative experas®s certain priority claimsgeell U.S.C. 88 726, 507,
503 (2006). Because almost all debtors in bankyupte insolvent, the payment would be less that the
amount that the creditor actually received. Thelitoe would not be paid in full in a chapter 7 wsgehere
were sufficient assets to pay all creditors in.f@ke In rePameco Corp., 356 B.R. 327, 336 (Bankr.
S.D.N.Y. 2006) ("Indeed, the purpose of § 547 istncestablish ‘whether a creditor may have recvetl
of the monies owed by the debtor from any sourcatsdever, but instead . . . whether the creditarlevo
have received less than a 100% payout in a Ch&pliguidation." (quotingin re Virginia-Carolina Fin.
Corp. 954 F.2d 193, 198 (4th Cir. 1992))).

% Seell U.S.C. § 550(a) (2006):

Except as otherwise provided in this section, ® éhtent that a transfer is avoided
under section 544, 545, 547, 548, 549, 553(b),2d(a&) of this title, the trustee may
recover, for the benefit of the estate, the propeansferred, or, if the court so orders,
the value of such property, from (1) the initirtsferee of such transfer or the entity
for whose benefit such transfer was made.

Id.; see alsdwilliams v. Mortillaro (n re Res., Recycling & Remediation, Inc.), 314 B.R. 69, (Bankr.
W.D. Pa. 2004) ("Section 550(a) is a recovery miovi and gives rise to a secondary cause of aatioch
applies after the trustee has prevailed under @nempre) of the avoidance provisions found in the
Bankruptcy Code."); Santee v. Nw. Nat'l Baik (e Mako, Inc.), 127 B.R. 471, 473-74 (Bankr. E.D. Okla
1991) ("[Bly passing & 550, Congress hoped to pokelmultiple transfers or convoluted business
transactions from frustrating the recovery of aabie transfers.").
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bankruptcy case and receiving full payment inste&dts pro-rata share of the
debtors assets.

In their motions to dismiss Katz's complaints ie thdversary proceedins,
their petition for a writ of certioraff and their argument in the Supreme C6rt,
the defendant colleges asserted their sovereigruiritynagainst both the claims for
payment of the debts owed to the debtors and thensl for recovery of the
preference. Katz, however, limited his responseahi® motions to dismiss the
adversary complaints to Congress's abrogation efStates' sovereign immunity
under section 106 of the Bankruptcy Cd&¥eSection 106 abrogates State's
sovereign immunity with respect to sections 547 a8@ of the Bankruptcy Code
but not with respect to section 5%1Further, in the Supreme Court, Katz limited

% See, e.gAmended Motionsupranote 57 (dismissing on basis of sovereign immunity

% Seepetition for Writ of Certiorari, at i, Central VEmty. Coll. v. Katz, 126 S. Ct. 990 (2006) (No- 04
885), 2004 WL 3017740. In this Petition, the petigrs referred to both the preference actions ladi¢bt
collection action,see id.at 9 (noting that Katz "commenced adversary prdiogs to recover alleged
preferential transfers under 11 U.S.C. § 547(bj, tancollect on accounts receivable that the dediteges
are owed to it by the Virginia Institutions"). Howas, in places they mentioned only the preferemtioms,
see id.at 5 ("More importantly, because this matter ineshbankruptcy adversary proceedings seeking to
recover alleged preferential transfers, there ipossibility that the case can be decided becaliserem
jurisdiction.").

57 SeeBrief of Petitioners at i, 29 & n.3%atz, 126 S.Ct. 990 (2006) (No. 04-885), 2005 WL 1464719
(requesting Supreme Court bar claim because ofrgigreimmunity).

% See, e.g.Plaintiff's Response to Motion to Dismiss of Ceh¥irginia Community College, at 2, 5-6,
Katz v. Cent. Va. Cmty. CollIrf re Wallace's Bookstores, Inc.), No. 01-50545, Adv.cPido. 03-05081
(Bankr. E.D. Ky.) (doc. no. 16, filed Apr. 9, 2003)

In this action, the Plaintiff seeks to recover preftial payments made to Defendant.
In section 106(a), Congress expressly abrogatedrsign immunity with respect to
claims filed pursuant to section 547 of the BankeypCode, the statutory provision
authorizing the recovery of preferential transfers. . As the Sixth Circuit held in
Hood the Constitution provided Congress with the powempass "uniform" laws
regarding bankruptcy, which necessarily included #uthority to abrogate states'
immunity from suit.

Id.
% Seell U.S.C. § 106(a) (2006):

(a) Notwithstanding an assertion of sovereign imityunsovereign immunity is
abrogated as to a governmental unit to the extdrfbgth in this section with respect to
the following:
(1) Sections 105, 106, 107, 108, 303, 346, 362, 368, 365, 366, 502, 503, 505,
506, 510, 522, 523, 524, 525, 542, 543, 544, 546, 547, 548, 549, 550, 551,
552, 553, 722, 724, 726, 728, 744, 749, 764, 992, 926, 928, 929, 944, 1107,
1141, 1142, 1143, 1146, 1201, 1203, 1205, 12067,19231, 1301, 1303, 1305,
and 1327 of this title.
(2) The court may hear and determine any issuengriwith respect to the
application of such sections to governmental units.
(3) The court may issue against a governmental anitorder, process, or
judgment under such sections or the Federal RuleBaakruptcy Procedure,
including an order or judgment awarding a moneyvecy, but not including an
award of punitive damages. Such order or judgmentbsts or fees under this
title or the Federal Rules of Bankruptcy Procedagainst any governmental unit
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his argument to the preference actions and advisedourt that he had moved to
dismiss the counts seeking repayment of the detsdoto the debtof The
Virginia colleges successfully opposed the motiondismiss in the bankruptcy
court while the case was before the Supreme Cburt.

shall be consistent with the provisions and linotas of section 2412(d)(2)(A) of

title 28.

(4) The enforcement of any such order, processjudgment against any

governmental unit shall be consistent with appatprinonbankruptcy law

applicable to such governmental unit and, in theead a money judgment against
the United States, shall be paid as if it is a jndgt rendered by a district court of
the United States.

(5) Nothing in this section shall create any sutitbte claim for relief or cause of

action not otherwise existing under this title, thederal Rules of Bankruptcy

Procedure, or nonbankruptcy law.

Id.; see alsdVilliam Ross, Inc. v. Biehn Constr., Indn(re William Ross, Inc.), 199 B.R. 551, 554 (Bankr.
W.D. Pa. 1996):

As suggested by the Supreme Court, section 10§ (sp€cifically lists those sections
of title 11 with respect to which sovereign immuynis abrogated. This allows the
assertion of bankruptcy causes of action, but fipalty excludes causes of action
belonging to the debtor that become property ottate under section 541.

Id.

" SeeBrief of Respondent Katsupranote 56.at i, ii—v, 6 & n.13 (describing the questions srated to
include whether filing proof of claim waives sovigre immunity with respect to preference action and
whether assuming no waiver, sovereign immunity haeference action or bars bankruptcy court from
exercising itsin rem jurisdiction to recover funds received by staterayy, and otherwise referring to
sovereign immunity from preference actionsge alsoPlaintiff's Motion for Partial Dismissal With
Prejudice, Katz v. Cent. Va. Cmty. Colin(re Wallace's Bookstores, Inc.), No. 01-50545, Adv.d”igo.
03-05081 (Bankr. E.D. Ky.) (doc. no. 75, filed Aug, 2005) (stipulating to dismissing of Countéaiise of
action for payment of account] but continuing tseas Count Ill [avoidance and recovery of prefeent
transfers under 11 U.S.C. 88§ 547 and 550]).

In its brief in the Supreme Court, Katz also argthet 11 U.S.C § 542(a) also authorized the retéithe
preferential paymentsSee Brief of Respondent Katzsupra note 56, at 17 ("By operation of law, if
Petitioners received avoidable preferences, theynat entitled to keep them because section 55kepres
any avoided transfer for the benefit of the estate] section 542 directs that the avoided transigst be
returned to the estate.'lg. at 30—-31, 39-40, 48 (referring to the recovery of @mextial transfers under
sections 547, 542, 550, and 551). Such reliancuisplaced. Property transferred pre-petition tdiadt
party is no longer property of the estate becatisenio longer an "interest of the debtor in propes of the
commencement of the cas&eéell U.S.C. § 541(a)(1supranote 60 ("Except as provided in subsections
(b) and (c)(2) of this section, all legal or eqgbl&a interests of the debtor in property as of the
commencement of the case."). Section 542(a) previdat a third party in possession of property that
trustee may use under 11 U.S.C. 8§ 363(b) & (c) metsirn that propertySeell U.S.C. § 542(a) (2006).
Section 363(b) & (c) authorizes the trustee topreperty of the estate. Accordingly, section 542(@@s not
apply to property no longer property of the estaten if that property had previously been propeftthe
debtor and transferred in a preferential trans?enperty recovered by a bankruptcy trustee undey.S1C.

8 550 because of an avoidance of a preferentiatfiea under section 547 becomes property of treteest
under 11 U.S.C. 8§ 541(a)(3pee id.§ 541(a)(3) (including in property of the estafa]rly interest in
property that the trustee recovers under secti®it32363(n), 543, 550, 553, or 723 of this title")

™ SeeMemorandum Opinion and Order, Katz v. Cent. Va.Ci8bll. (In re Wallace's Bookstores, Inc.),
No. 01-50545, Adv. Proc. No. 03-05081 (Bankr. BKY.) (doc. no. 85, filed Sept. 13, 2005) (overrglin
motion to dismiss).
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| speculate that the Virginia colleges continued aigue their sovereign
immunity against both the debt collection claim &ne preference claim to booster
the chances of a reversal of the lower courts'aerfi their claim of sovereign
immunity. In any event, the Supreme Court did adtiress Katz's claims for
collecting the debts owed to the debtor and exprdssited its holding to Katz's
preference claims. Specifically, the Court desatithe scope of its decision:

In this case we consider whether a proceedingateili by a
bankruptcy trustee to set aside preferential teasdfy the debtor to
state agencies is barred by sovereign immunityyiRglin part on
our reasoning irHood, we reject the sovereign immunity defense
advanced by the state agencfes.

Further, in describing the facts, the court reféromly to Katz's complaint to
recover preferential payments and made no menfitimecclaim to collect the debts
owed by the Virginia colleg€s.

Finally, in its conclusion, the Court stated:

The relevant question is not whether Congress lbasofated”
States' immunity in proceedings to recover prefimetransfers . . .
. The question, rather, is whether Congress' détetion that
States should be amenable to such proceedingshswie scope
of its power to enact "Laws on the subject of Baipkcies." We
think it beyond peradventure that it'fs.

C. The Court's Use and Misuse of Bankruptcy History
The Court begins its analysis:

[1] It is appropriate to presume that the Framers ®iGhnstitution

were familiar with the contemporary legal contexhem they

adopted the Bankruptcy Clause—[a] provision which, as we
explain in Part 1V, infra, reflects the States' @iegcence in a grant
of congressional power to subordinate to the pngsgjoal of

harmonizing bankruptcy law sovereign immunity defen that
might have been asserted in bankruptcy proceedings.

| agree with the first part of this sentence. éshe second part of the sentence,

2 SeeCent. Va. Cmty. Coll. v. Kat2,26 S. Ct. 990, 994 (2006).

 See id.(noting Katz "commenced proceedings in the Bankyourt pursuant to §§ 547(b) and
550(a) to avoid and recover alleged preferentaldfers to each of the petitioners").

™ See idat 1005.

® See idat 996.
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however, the Court fails to present any historiealdence that the Bankruptcy
Clause "reflect[s] the State's acquiescence" iroglibating sovereign immunity
defenses to "the pressing goal of harmonizing hartky law."

The Court continued:

The history of the Bankruptcy Clause, the reasbn&s inserted in
the Constitution, and the legislation both proposed enacted
under its auspices immediately following ratificati of the
Constitution demonstrate that it was intended ost @is a grant of
legislative authority to Congress, but also to ati#e limited
subordination of state sovereign immunity in thenKvaptcy
arena’®

In its opinion, the Court discusses (a)the appamesire to reconcile
differences in the relief offered to debtors undkfferent pre-Framing state
bankruptcy laws, (b) the nature of a bankruptcycpealing as aim remproceeding
in which the bankruptcy court has jurisdiction ovlee property and body of the
debtor, and (c) the fact that one form of relieflenthe 1800 Bankruptcy Act—
discharge from debtor's prison—was effected byitafthabeas corpus directed to
a State officer having custody of the debtor. @iltgh there was a "pressing need"
to harmonize bankruptcy laws as they applied talitves and debtors in different
states, neither this pressing need, the naturexwdkroptcy proceedings @s rem,
nor the authorization of a writ of habeas provides/ basis for the Court's
conclusions that States subordinated their souwereigmption or their sovereign
immunity to Congress's Bankruptcy Power.

1. Harmonizing Bankruptcy Law

In part Il of its opinion, the Court describes te@ses decided by Pennsylvania
courts that illustrated the variety of relief prded by state bankruptcy laws and the
guestion of the extent to which the courts in otseswould respect the relief
granted under the law of a different stdt@ne case)ames v. Alle involved a
Pennsylvania creditor that sought to imprison aalelvho had received a discharge
in New Jersey from imprisonment for debt. New dg'ssdebtor relief law provided
only a discharge from prison upon surrender andid&fion of the debtor's

% See id. see alscEric R. Sender, Commenkhe Constitutionality of Section 106: A HistoriGdlution
to a Modern Debatel8 Bank. DEv. J. 131 (2001). In this comment, the author coryestites that the
proceedings of the Constitutional Convention lamght into the Framers' intention regarding theunireg
of the Bankruptcy Clauséd. at 150-51. However, like the Court, the authossftol distinguish between the
abrogation of legislative sovereignty, on the oaad) and sovereign exemption or sovereign immunpity,
the other, and appears to assume that the abrogaftitne former means the abrogation of the lagee,
e.g., id.at 143-44, 156-60, 166—-67

" See idat 998-99 (citing how two cases showcase "uncoateithactions of multiple sovereigns").

8 1 U.S. (1. Dall.) 188 (C.P. Philadelphia, 1786).



2007] STATE SOVEREIGNTY IN BANKRUPTCY AFKERZ 77

property, and the Pennsylvania court held that setlef did not prevent arrest
under Pennsylvania's creditor collection law.

The second cas#liller [or Millar] v. Hall,”® involved a Pennsylvania creditor
that sought to imprison a debtor who had receivdiseharge of all his debts under
Maryland law. The Maryland bankruptcy law, whichasva rarity among
eighteenth-century American bankruptcy law and whpcoved to be short-lived,
was an early version of today's chapté&f The debtor by voluntary petition could
receive a discharge of most debts upon surrendeiingf his or her property,
which would be liquidated and distributed pro-radahe creditors. The law even
contained a primitive preference avoidance prowiStoin Miller v. Hall, the
Pennsylvania supreme court held that the dischprgeented the debtor's arrest
under Pennsylvania's creditor collection law.

The Court also cites the discussions in the Canstital convention, in which
the proposal to add to the Constitution a poweartact bankruptcy laws followed a
discussion of the clause that became the Full Faitth Credit Clause and the
necessity for extending such a clause to legistatiets and insolvency actsFrom
this, the court concluded part Il of its opinion bating that "there was general
agreement on the importance of authorizing a umfdederal response to the
problems presented in cases likemesand Miller]."®®

2. In RemJurisdiction
In part 11l of its opinion, the Court noted thatrib@uptcy law extended beyond

the granting of a discharge, and discussed ithgaem nature of bankruptcy
jurisdiction—jurisdiction over the property of tkebtor's estate and over the debtor

1 U.S. (1. Dall.) 229 (Pa. 1788printedin Pa. Reports 240 (4th ed. 1880). The court ditéer v.
Hall throughout asMiillar v. Hall." The report of the case, which is cited at 1 YI1SDall.) 229 (Pa. 1788),
that is reprinted in Pa. Reports 240 (4th ed. 1888} "Miller" as the spelling.

8 An Act Respecting Insolvent Debtors, ch. 34, Apess., 1787 Md. LawsgpealedMay 20, 1788, Ch.
10, 1787 Md. Laws. For a general description ofléve see PlankConstitutional Limits, supraote 7, at
523-24;see alsoPlank, Bankruptcy and Federalisnsupranote 7, at 1086 (commenting on similarities
between Maryland's "An Act Respecting Insolvent Defitand "Chapter 7 of the Bankruptcy Code").

8 An Act Respecting Insolvent Debtors, ch. 34, Aess., 1787 Md. Laws, § 10:

And be it enacted, That if any debtor shall prefiey of his creditors, except securities,
who havebona fidebecome such before the passing of this act, stefbrpnce shall be
void in law and equity, and any money paid, or propgiven, in preference, shall be
recovered by the trustee or trustees of such debtor

Id.; see In reDehon, 327 B.R. 38, 63 (Bankr. D. Mass. 2005) ifsjatarly Maryland laws
allowed for recovery of preferences).

82 SeeCent. Va. Cmty. Coll. v. Katz]26 S. Ct. 990, 999 (2006) (citing discussions atsttutional
convention);Kurt H. Nadelmann®n the Origin of the Bankruptcy ClayseAM. J.LEGAL HIST. 215, 216—
22 (1957) (discussing proceedings of constitutiaz@mivention in detail)see alsoPlank, Constitutional
Limits, supranote7, at 527—-29 (describing adoption of BankruptcyuSéaat constitutional convention).

# SeeKatz,126 S.Ct. at 999-1000.
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as well. This scope encompassed the power to eequeferential transfefs.
So far, so good. But then the Court made this:leap

And it [the power to avoid preferential transfeliije the authority

to issue writs of habeas corpus releasing debtons §tate prisons,
see Part IV nfra, operates free and clear of the State's claim of
sovereign immunity>

There is a conclusion, not analysis. There is isiotical evidence that
supports this conclusion.

3. Process to Officers Having Custody of the Debtor

The Court engages in more magic-wand waving in Idadf the opinion. The
Court states: "Insofar as orders ancillary to thenkouptcy courts'in rem
jurisdiction, like orders directing turnover of fgeential transfers, implicate States'
sovereign immunity from suit, the States agreetthénplan of the Convention not to
assert that immunity®® To support this statement, the Court relies onfce that
the first Bankruptcy Act enacted in 1800 empoweheddistrict court to issue writs
of habeas corpus to state officials to obtain tHease of debtors imprisoned. The
Court contrasted this early authorization of halmmapus with the fact that the writ
of habeas corpus was not generally available tte'sprisoners” until sixty-seven
years lateP!

Here, the Court's historical analysis fails comgliet The Court neglects to
place the use of a writ of habeas corpus in thetesbrof eighteenth-century
bankruptcy and other laffl. First, imprisonment for debt was not a criminal
proceeding for violating State laws, and it did moplicate the sovereignty of the

8 See id.at 1000-02 (proclaimingn rem jurisdiction power to recover preferential tramsjecf. 11
U.S.C. § 547 (2006) (authorizing the avoidancerefgrential transfers to creditorsge also supraote 62
and accompanying text (quoting section 547(b) ardudsing ability of trustee to avoid some pretjueti
transfers to creditors under section 547(b)).

% See Katz126 S.Ct. at 1002.

% Seeid

87 See id at 1002-03 (noting writ of habeas corpus was aatilable to state prisoners until after
ratification of the Fourteenth Amendmentf, Ex parte Royall, 117 U.S. 241 (1886) (extending use of
habeas corpus to state prisoners, in this casedawvidual imprisoned for selling a coupon on aetadnd
without a license or without paying a license tax).

8 See alsBrubaker, The Bankruptcy Power as a Federal Forum Pqveepranote 4, at 117 (stating
that the Court's reliance on habeas corpus asreedsf surrender of sovereign immunity in the Bapkcy
Clause is "a distortion of the historical pedigofehe habeas corpus power vis-a-vis the immunitthe
sovereign against suit" and noting that the wré dot implicate sovereign immunity). Judge Randolph
Haines has presented an historical analysis ofdsaberpus as it relates to state sovereign immunity
bankruptcy.SeeHon. Randolph J. Haine3he Uniformity Power: Why Bankruptcy is Differed7 Aw.
BANKR. L.J. 129, 184-86 (2003) [hereinafter "Hain®he Uniformity Poweél. | disagree, however, with
Judges Haines' historical analysis, in that, asudised in the immediately following text, the vaithabeas
corpus had a broader role than that which he descdand in the bankruptcy context, at least, ksagminst
an officer of the sovereign did not implicate thenunity of the sovereign.
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Crown, a colony or a State. Imprisonment for dets merely one of several
creditor collection remedies that that the law maueilable to creditor¥. In this
regard, characterizing a debtor imprisoned for dabta "state prisoner” is
misleading. A more accurate characterization igstmer of a creditor," albeit
under the sanction of state law.

Second, a standard feature of all bankruptcy lane-Bhglish Bankrupt Act®,
the English Insolvency Act8,and many American bankruptcy Atis-allowed a
debtor that was eligible for relief to use somerfaf process to require a sheriff or
other jailer to release the debtor. For exampieThe King v. Eddingtai? a
bankrupt who had been committed to jail for failtwgpay accounts owed sought a

8 Wwilliam Blackstone discussed imprisonment for dghirsuant to acapias ad satisficiendufnas one
of the methods for collecting a money judgment ig folume on private wrongs, which he distinguished
from public wrongs or crimes. 3 M.IAM BLACKSTONE, COMMENTARIES *1-2, 414-17;see also supra
note 12 and accompanying text (describing thewixies of execution used for collection of debts).

% See, e.g.5 Geo. 2, c. 30, § 5 (1732) (Eng.) (providing tifatafter issuance of commission of
bankruptcy, any bankrupt is arrested for debt, hastkshall be discharged from arrest upon showing
arresting officer summons or notice of commissidh)Geo. 2, ¢. 30, § 7 (noting that if after recegyi
discharge from debt bankrupt is arrested on accoudischarged debt, bankrupt shall be dischargemhu
common bail); 5 Geo. 2, c. 30, § 13 (indicatingt tiiaafter receiving certificate of discharge frotebt
bankrupt is arrested on account of judgment orhdiged debt entered before certificate was isguddes
of court that issued judgment may "order any Shéoif other officer having] any such Bankrupt irshi
Custody, by Virtue of any such execution, to disgkasuch Bankrupt out of Custody on such Execution
without Payment of any fee or rewardSge alSOARCHIBALD CULLEN, PRINCIPLES OF THEBANKRUPT LAW
398-402 (1800) (describing that bankrupt may awvailself of certificate of discharge by plea oraifested,
by motion).

1 See, e.g 21 Geo. 3, ch. 63, § 14 (1781) (Eng.) (providihat if justices determined that petitioning
debtor was entitled to benefits of Act, justicebdls command the said Sheriff [or other personsirtav
custody of a debtor in debtor's prison] forwithstt at liberty such prisoner'§ee als®8 Geo. 2, ch. 13, 8§ 9
(1755) (Eng.) (same); 9 Geo. 3, ch. 26, § 10 (1{69)p.) (same); 12 Geo. 3, ch. 23, § 11 (1772) (Eng
(same); 14 Geo. 3, ch. 77, § 11 (1774) (Eng.) (3afieGeo. 3, ch. 38, § 13 (1776) (Eng.); 18 Gemh3
52, § 14 (1778) (Eng.) (same).

92 See, e.g An Act for the Relief of Insolvent Debtors, wiiththis Government, ch. 76, § 3, 1740 Del.
Laws,amended byAn Act for the Relief of Insolvent Debtors, ch.8 1751 Del. Laws (providing that if a
debtor discharged from prison act were subsequantdsted for a discharged debt, "any Judge o€thet
whence the process issued [may] release and dggehaut of custody such [debtor]"). The amended
Delaware law was in effect until at least 1782eAn Act for the More Early and Speedy Recovery of Bma
Debts, ch. 250, § 17, 1792 Del. Laws (referringhi 1740 Act); se alscAn Act for the Relief of Insolvent
Persons, with respect to the Imprisonment of TReirsons, ch. 98, 10th Sess., 1787 N.Y. Laws (pirayid
that person discharged from imprisonment undercaatd not be imprisoned for same cause, and if so,
imprisoned court out of which process issued magtdirge such person out of custody); An Act for the
Relief of Insolvent Debtors within the ProvinceRénnsylvania, ch. 315, 1729/30 Pa. Stat. '@fdrinted in
4 Pa. STAT. 1682-1801, at 173—74, alswailable athttp://www.palrb.us/statutesatlarge/17001799/10/20/
ct/0315.pdf (providing that an order of dischargesufficient warrant for the sheriff to set the webat
liberty). The Act remained in effect through 17%eeA Supplement to the Laws Made for the Relief of
Insolvent Debtors with the Commonwealth, ch. 16082 Pa. Statreprinted in12 P, STAT. 1682-1801,
at 200,available athttp://www.palrb.us/statutesatlarge/17001799/10@24/1605.pdfsee alscAn Act for
the Regulation of Bankruptcy, ch. 1183, 1785 Pat.§i§ 12, 25reprinted in12 . STAT. 1682-1801, at
76. The 1785 Pennsylvania Law is comparable to & Gech. 30, 88 5, 13 (1738ee supranote 90 and
accompanying text (describing similar provisionsiemthe English Bankrupt Acts3ee alsdcSmallwood v.
Wood, 19 N.C. (2 Dev. & Bat.) 356 (1837) (pointing to thecond section of the North Carolina act of 1822
which "makes it the duty of the sheriff to reledtse debtor from confinement or custody").

% 99 Eng. Rep. 1144 (K.B. 1786).
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writ of habeas corpus to be released from custotgrd Mansfield denied the
petition on the grounds that the debt, which wasdue before the filing of the
petition, could not be proved under the Bankrupt. AEhere was no suggestion in
the case that the petition for a writ of habeagpgsrimplicated the sovereign
immunity of the Crown?

Further, sheriffs in Englafftland Americ& were subject to suits for executing
on the goods of debtors or for damages if debtasevimproperly released from
debtor's prison. The English Insolvency Attand several numerous eighteenth-
century American bankruptcy laws provided that $pecific bankruptcy act could
be used by a sheriff as a defense to any %lithis fact is significant because, as
discussed below, the English Insolvency Acts andyrfamerican bankruptcy acts
specifically provided that the relief offered byethcts did not extend to debts due
the sovereigi’ It is hard to imagine how the authorization of qess directed
against an officer holding a debtor in a debtorisgm, whether a writ of habeas
corpus or otherwise, in a bankruptcy law impliesaver of sovereignty immunity
when the same or a similar law exempts the sowveréigm its debtor relief
provisions.

% See id.n Rex v. Nathana bankrupt was committed by commissioners of hatkon a warrant that
recited that the bankrupt had notoriously prevaeidaThe court discharged the bankrupt on a writatfeas
corpus on grounds that the statute, 1 Jam., ckl@®4) (Eng.), required written interrogatoriSzeRex v.
Nathan, 93 Eng. Rep. 914 (K.B. 1730).

% SeeSmith v. Milles, 99 Eng. Rep. 1205 (K.B. 1786) &n action for trespass brought by assignees of
bankrupt against sheriff for sale of good leviedsheriff, giving judgment for sheriff on the grownthat,
although the goods were taken in execution afteraeinof bankruptcy and before the issuing of the
commission of bankrupt, the goods were sold byihefore actual assignment to assignees); Aldridg
Ireland, 99 Eng. Rep. 715 (K.B. 1784) (reversinmy jeerdict in an action in trover brought by assigs of
bankrupt against sheriff, who had levied on banksugoods and later sold them after an allegedbfict
bankruptcy, on the grounds that the alleged act-b#mkrupt leaving her house to consult with a ¢ozei
did not constitute an act of bankruptcy); WalkerBurnell, 99 Eng. Rep. 205 (K.B. 1780) (in action i
trover, granting judgment to assignees of bankagginst sheriff for selling goods that sheriff tsaized on
writ of fieri facias and that were in the possessid bankrupt as agent for assignees pending kdiaid);
see also3 WILLIAM BLACKSTONE, COMMENTARIES *415 (stating that, if a debtor imprisoned for teb
escapes, the sheriff is liable for the debt).

% See, e.g.Carrington v. Parsons, 4 Day 45 (Conn. Sup. Ct. 899) (noting an action on the case
creditor against Sheriff of the county of Middledex the escape of a debtor committed to debtors®pron
an execution in favor of the creditor); Smith v. idagton, 2 Day 562 (Conn. Sup. Ct. Err. 1807)
(discussing an action by creditor against Shefiffh@ county of New London for the escape of a debt
committed to debtor's prison on an execution irfaf the creditor).

7 Seecitations insupranote 91 (same section references).

% SeeAn Act for the Relief of Insolvent Debtors, withthis Government, ch. 76, § 4, 1740 Del. Laws
amended byAn Act for the Relief of Insolvent Debtors, ch.8111751 Del. Laws (providing that a Sheriff or
other custodian for a released debtor could pleaditt as a defense in any action brought for selgahe
debtor). The amended Delaware law was in effedt ahteast 1792SeeAn Act for the More Early and
Speedy Recovery of Small Debts, ch. 250, § 17, Id@2Laws (referring to the 1740 Acgee alsAn Act
for Giving Relief in Cases of Insolvency, ch. 92tH Sess., 1788 N.Y. Laws (providing relief simitar
1740 Delaware Act); An Act for the Relief of Inselwt Persons, with respect to the Imprisonment &irTh
Persons, ch. 98, 10th Sess., 1787 N.Y. Laws (same).

% See infranotes111-16and accompanying text.
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4. The "Uniformity" Requirement

The Court suggested that the "uniformity" provisiarthe Bankruptcy Clause
supports its conclusion:

Although our analysis does not rest on the pecubat of the
Bankruptcy Clause as compared to other Clausesriflé\ |, we
observe that, if anything, the mandate to enacifdtm” laws
supports the historical evidence showing that ttateS agreed not
to assert their sovereign immunity in proceedingsight pursuant
to "Laws on the subject of Bankruptcies.” . . .dAs holding today
demonstrates, Congress has the power to enactupokiaws the
purpose and effect of which are to ensure uniforinitreatment of
state and private creditot®,

Judge Randolph Haines has also argued that théofonify" requirement also
supports the abrogation of sovereign immufity. disagree. In the full context of
bankruptcy law history, the requirement of "unif@rifederal bankruptcy law
provides no support for the Court's conclusion thia¢ ratification of the
Constitution reflects an understanding that Statesreditors would be treated the
same as private creditors.

Indeed, the partial history that the Court givestba different treatment of
debtors under different state bankruptcy laws destrates the purpose of
"uniformity.” One of the ironies of the Court's disssion of the two Pennsylvania
cases is the fact that Pennsylvania had yet andtmer of bankruptcy law for
which the two debtors were likely not eligible: Replvania's bankruptcy law was
an adapted version of the English Bankrupt Acts,ictwvhprovided for an
"involuntary''®? proceeding—initiated by a petition by creditors-amgt only a

10 seeCent. Va. Cmty. Coll. v. Kat,26 S. Ct. 990, 1003 n.13 (20086).

101 Randolph J. Hainedhe Uniformity Powersupranote 88;see alsdn re Hood, 319 F.3d 755, 762 (6th
Cir. 2003) (providing support to Judge Haines' psifion); In re Flores,300 B.R. 599, 603 (Bankr. D. Vt.
2003) (following the analysis of the decision o tinited States Court of Appealslimre Hood,supra that
to ensure uniformity in the bankruptcy system, Gesg has the ability to abrogate state sovereign
immunity).

192 professor Bruce Mann, in his Amicus Brief, quitereotly criticizes the notion that the Bankruptcy
Clause must be interpreted as only permitting akigotcy law modeled on the English Bankrupt Acts
because the 1800 Bankruptcy Act was substantidiytical to the English Bankrupt ActSeeBrief of
Bruce Mann as Amicus Curia Supporting Responder8, &entral Va. Cmty. Coll. v. Katd26 S.Ct. 990
(2006) (No. 04-885) [hereinafter "Mann Amicus Brief"It is commonly claimed, albeit erroneously, tha
English law, which could only be invoked by creditowas the sole governing model of the Bankrupicly
of 1800."). However, | disagree with his reasonitte asserts that the 1800 Bankruptcy Act was
substantially different from the English Bankruptté in that the 1800 Bankruptcy Act operated as a
voluntary proceeding because of the great extemthiich commercial debtors colluded with creditoos t
initiate the involuntary proceedinfgl. at 9 (“The immediacy with which debtors, creditasd their lawyers
recognized the voluntary potential of the procésgether with the assertions of the drafter thatAlbt was
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merchant who had committed certain acts of bankg3t Hence, these two cases
present some—but by no means all—of the varietprimerican bankruptcy laws
adopted before or in effect at the Framiffy.

There is another irony lurking behind a reliance "aniformity." The Court
mentioned that the drafting of the Bankruptcy Céatadlowed a discussion on the
need to extend full faith and credit to acts of legislature and acts of insolvency.
In Railway Labor Executives' Ass'n v. GibbdHswhich struck down a bankruptcy
law for a specific railroad as violating the unifaty requirement of the Bankruptcy
Clause, Justice Rehnquist for the Court stated oma&t of the purposes of the
uniformity requirement was to prevent Congress frpassing private acts of
bankruptcy:®® Judge Haines has argued that there was no histe@vidence that
the uniformity provision was intended to preventn@ess from enacting private
bankruptcy acts®’

Again, | disagree. Private bankruptcy acts weresignificant type of
bankruptcy law, enacted by several states, incud@onnecticut, New York and
Pennsylvania, at the time of the Framing and eariaring the eighteenth
century*®® The widespread use of these private acts ateasides some historical

necessary to protect entrepreneurial debtors, giirondicate that the latent voluntarism of the qgss was
deliberate."). In fact, the English Bankrupt Actgre also only nominally involuntary and debtorsepft
induced friendly creditors to initiate a proceediagractice that was widely recognized and thatghglish
Parliament sometimes attempted in vain to cGdePlank, Constitutional Limits, supraote 7, at 510-12
(describing debtors using friendly creditors taiate bankruptcy proceedings). His larger point—t-tee
scope of the Bankruptcy Clause should reflect thierdnge of American bankruptcy law—echoes my own
conclusions SeePlank, Bankruptcy and Federalisnsupranote 7, at 1076-89 (explaining development of
English Bankrupt Acts and English Insolvency Actel dhe incorporation and variation of these Acts in
American bankruptcy legislation); PlaniGonstitutional Limits, supranote 7, at 499-526 (discussing
English Bankrupt Acts, Insolvency Acts and Ameristatutes and describing substantial similaritespite
their differences).

103 5eeAn Act for the Regulation of Bankruptcy, ch. 118385 Pa. Stat. §§ 1, Beprinted in12 Pa.
STAT. 1682-1801, at 70-71 (providing that merchants agrdain traders that commit certain acts of
bankruptcy may be adjudged a bankrupt and tha®tesident of the Supreme Council of Pennsylvanig, ma
upon petition creditors owed a specified minimunoant, appoint commissioners of the bankruptealso
Plank,Bankruptcy and Federalisrsupranote 7, at 1087 ("Pennsylvania enacted a statut@gds that was a
composite of the English Bankrupt Acts."); PlaBlankruptcy Judgesupranote 18, at 602—06 (presenting
detailed summary of Pennsylvania Act and compaiogisions with those of English Bankrupt Acts).

14 See supranotes 17-19 and accompanying text (discussingreiffestate statutes for surrender and
distribution of debtor's property).

105455 U.S. 457 (1982).

%6 5ee jdat 472 ("Uniformity among state debtor insolveraws was an impossibility and the practice of
passing private bankruptcy laws was subject toalfuke legislators were less than honest.").

17 seeHaines,The Uniformity Powersupranote 88, at 156 n.112 (“There is no historical emite found
by Professor Mann of such abuse by dishonest Iégis|enor that the uniformity provision was intedde
prohibit Congress from enacting private bankrugidls, or even that anyone thought that might ocgur
see alsaJudith Schenck KofflerThe Bankruptcy Clause and Exemption Laws: A Reewdion of the
Doctrine of Geographic Uniformity58 N.Y.U.L. REv. 22, 55-56 (1983) (noting that "there is no textual
support for the thesis that the Framers soughtdbipit private insolvency laws . . . . At bestjstonly a
speculative inference from historical circumstatices

198 plank, Constitutional Limits, supraote 7, at 519 n.160-62 (citing laws enacted neaurtitme of the
Framing in Connecticut, New York, Pennsylvania, 8dsland, and Vermont, and earlier in Maryland and
New Hampshire).
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support for Justice Rehnquist's conclusion thafoumity was intended in part to
prevent congressional enactment of private bankydpivs. In contrast, there is no
historical evidence that the uniformity requirememas intended to empower
Congress to mandate the uniform treatment of Stadeprivate creditors.

D. Bankruptcy Law, Sovereign Exemption and Soverdigmunity—Possible
Conclusions from History

Under the Debtor-Creditor Adjustment Principle,rthean be no doubt that,
after the ratification of the Constitution, the t8&subordinated their legislative and
judicial sovereignty over bankruptcy law to CongtesBankruptcy Power.
Notwithstanding their wide variety, the eighteen#mtury bankruptcy laws
adjusted the relationship between a debtor in Grmistress and its creditors and
provided some relief to individual debtors. Then&titution gave Congress this
power. Congress has, with a few exceptions, cadpliith the constitutional limits
of tt}(gg Bankruptcy Clause in enacting bankruptcy that override conflicting state
law.

The subordination of States' legislative sovergigmter debtors and private
creditors, however, does not automatically implybardination of a State's
sovereign exemption or a State's sovereign immunilye must analyze each of
these issues separately. To do so, it is helpfudistinguish the two aspects of
bankruptcy law: 1) the creation of a substantivghtriof an individual to a
discharge, and 2) the creation of the federal fofoinhe adjustment of the debtor-
creditor relationship.

1. Discharge, the Bankruptcy Forum, and Sovereigniption

The Court inKatz treats sovereign exemption as simply part of latjise
sovereignty. It baldly stated that "Congress haspower to enact bankruptcy laws
the purpose and effect of which are to ensure umity in treatment of State and
private creditors®® There is no historical basis for such treatment #rere is
some historical evidence that would support a @mptconclusion. For example, as
Ralph Brubaker has pointed out, sovereign exemptias the default rule in
England: The sovereign was exempt from generaslipn unless it agreed to be

subject to such legislatidi® In particular, in the case of the sovereign's s,

19 5ee generallyPlank, Bankruptcy and Federalismsupra note 7 at 1095-1126 (discussing specific
provisions of Bankruptcy Code that violate limit§ Bankruptcy Clause of Constitution); Plank,
Constitutional Limits, supraote 7, at 559-81 (addressing limits and specpjieations of Code for third
parties);see alsd\athalie D. Martin,The Insolvent Life Care Provider: Who Leads the &aBetween the
Federal Bankruptcy Code and State Continuing-Catetues? 61 CQHIO St. L.J. 267, 291 (2000)
("Congress can and occasionally does outstep imds and there are limits to the ways in which the
Bankruptcy Code can interfere with legitimate posvef states.").

10 Cent. Va. Cmty. Coll. v. Kat4,26 S. Ct. 990, 1004 n.13 (2006).

11 seeBrubaker,State Sovereign Immunity and Prospective Remeslipsanote 46, at 502 ("In England
though, one of the prerogatives of the sovereiga Wt the king is not bound by any act of paréain
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debts owed to the sovereign had priority over ottreditors, as did executions
(known as an "extent") issued for collection of etwed the sovereigh?

The bankruptcy discharge is a good example of sayerexemption. In the
case of the English Bankrupt Acts, which containedexpress exemption for debts
owed to the Crown, the Lord Chancellor held in 174&t the Crown was not
subject to the Bankrupt Acts and therefore a deatié of discharge did not
discharge a debt owed to the CroWhThis sovereign exemption was known in
America no later than 180¢* More explicitly, the ten English Insolvency Acts
enacted between 1724 and 1781 provided that dethtarewed debts to the Crown
were not eligible for discharge from prisBA.Similarly, a number of American
statutes that discharged debtors from prison aigaigeed that the acts did not apply
to discharge debtors that owed money to the Crawm the colony® At the time

unless he be named therein by special and panticwiards."(citing 1 WLLIAM BLACKSTONE,
COMMENTARIES *253)).

125ee1 WILLIAM BLACKSTONE, COMMENTARIES *233 (explaining that one of the King's indirect
prerogatives is that "his debt shall be preferredote a debt to any of his subjects"); 3iL\AAM
BLACKSTONE, COMMENTARIES *420 (stating that the "writ of extent" had prigrover private creditors that
have not obtained a judgment, and binds propertiebfor from the time of the delivery to the sHgrifee
also Rex v. Cotton, 28 Eng. Rep. 186 (Exch. 1754) (amad the law regarding the priority of the Crown
against a landlord that had a distress for rerg R Mann, 93 Eng. Rep. 186 (K.B. 1724) (analyZimg
law regarding the priority of the Crown over otleeditors and assignees of a bankrupt under thésBng
Bankrupt Acts in the property of the bankrupt). &mtent" was a writ issued by Exchequer to recaveebt
owed to the CrownSee3 WILLIAM BLACKSTONE, COMMENTARIES *420, discussed supraote 12; BACK'S
LAwW DICTIONARY 622 (8th ed. 2004).

13 5eeAnon., 26 Eng. Rep. 167 (Ch. 1745). In this case, the l@n@ncellor denied a petition by a
bankrupt that had been discharged under the Engésikrupt Acts to be discharged from a debt owetti¢éo
Crown, the report of the case stating "the crownas within the statutes of bankrupts, and theesfoe
cannot be discharged from a commitment on behathefcrown."See id. see alSOARCHIBALD CULLEN,
PRINCIPLES OF THEBANKRUPT LAW 391 (1800) (restating the propositioBee generallfHOMAS COOPER
THE BANKRUPT LAW OF AMERICA COMPARED WITH THEBANKRUPT LAW OF ENGLAND (1801).

114 SeeTHOMAS COOPER THE BANKRUPT LAW OF AMERICA COMPARED WITH THEBANKRUPT LAW OF
ENGLAND 360 (1801) (citingex Parte MarshallndAnon, supranote 113, and directing the reader to cases
cited inRex v. Cottonsupranote 112, an@Rex v. Manpsupranote 112). Cooper states that a certificate "in
England will not bar an extentld. As notedsupranote 112, an "extent" was a writ issued by Exchetmue
recover a debt owed to the Crown.

15 5ee, e.g 11 Geo., ¢. 21 (1724) (Eng.) (declaring debttheoCrown will not be discharged); 2 Geo. 2,
c. 20 (1729) (Eng.) (denying discharge of debtsdteethe Crown); 21 Geo. 2, c. 31 (1748) (Eng.n{dieg
discharge of debts owed to the Crown); 28 Geo. 23¢8 31 (1755) (Eng.) (excepting debtors toGhewn
from those afforded relief); 9 Geo. 3, c. 26, §(4068) (Eng.) (excluding debtors to the Crown frtm
benefits of this act); 12 Geo. 3, c. 23, § 42 (JMEnMg.) (excluding debtors to the Crown from treméfits
of this act); 14 Geo. 3, c. 77, § 42 (1774) (Etallpwing discharge of debtors with debts to thewar only
if the Privy Council does not object); 16 Geo. B, 88, § 49 (1776) (Eng.) (excluding debtors to@mewn
from the benefits of this act); 18 Geo. 3, ch.$85 (1778) (Eng.) (excluding debtors to the Crdwm the
benefits of this act); 21 Geo. 3, ch. 63, § 48 WA&ng.) (excluding debtors to the Crown from iemefits
of this act).

116 see, e.g An Act for the Relief of Insolvent Debtors, wiiththis Government, ch. 76, § 6, 1740 Del.
Laws (providing "this act shall not extend to diade any person out of prison who shall stand azoig
at the suit of the crown only"amended bygh. 118, 1751 Del. Laws. This was in effect astemtil 1792.
Seech. 250, § 17, 1792 Del. Laws (referring to the @2&t); An Act for the Relief of Insolvent Debtors
within the Province of Pennsylvania, Ch. 315, 1329%a. Stat. 8 3eprinted in4 Pa. STAT. 1682-1801, at
175 (providing that an order of discharge is sigfit warrant for the sheriff to set the debtorilagity). The
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of the Framing there were many instances in whighate creditors were treated
differently from sovereign creditors, and theresisiply no basis for stating that
bankruptcy law did not recognize those differencgbether with regard to the
discharge or anything els¥.

Accordingly, State subordination of its legislatizred judicial sovereignty over
bankruptcy legislation does not necessarily implpadination of its sovereign
exemption from discharge under Congress's Bankyuptver. Nevertheless, in
tying to accommodate States' sovereignty with faldexgislative power under a
federal system, it may be reasonable to concludecasstitutional policy judgment
that a State's ability to exempt itself from itsrowankruptcy acts, including an
exemption from a discharge, should be subordin@tedsuperior sovereign's ability
to provide debtor relief from both private and 8taebts. The more important
point, however, is that this issue should not bsuamed away. In any future
reevaluation oKatz this issue should be specifically recognized asdressed.

Similarly, the express subordination of the Stale@islative and judicial
sovereignty under the Bankruptcy Clause suggeatsthie State should not be able
to exempt itself from those federal rules thatagicular to the bankruptcy forum.
This would certainly be true for those aspectshef bankruptcy forum that did not
implicate sovereign immunity. Accordingly, undaetDebtor-Creditor Adjustment
Principle, the State as a creditor would, for exiemnpe subject to the automatic
stay of creditor collection actioH& and the discharge of the debts of artificial legal
entitied®® under chapter 11. Under the Non-Interference ciprie, contracts

act remained in effect through 17%eeA Supplement to the Laws Made for the Relief oblaent Debtors
with the Commonwealth, Ch. 1605, 1792 Pa. Staprinted in14 P, STAT. 1682-1801, at 20Gee also
An Act for Relief of Insolvent Debtors Within Thistate, ch. 14, 7th Sess., 1784 N.Y. Laws (passei Ap
17, 1784) (providing that no person employed in palic department as purchaser under the Uniteté St
or New York could be discharged unless he provastils public accounts were settled). Later that yéne
legislature revived this ackeeAct of Nov. 24, 1784, ch. 14, 8th Sess., 1784 NLaw (discharging several
named individuals even though not then in prisbtwo thirds in value of their creditors agreed).1785, it
extended the benefits of the 1784 acts to a langgber of named individualSeeAn Act Granting Relief to
Certain Insolvent Debtors, ch. 87, 8th Sess., IV.85 Laws (passed April 28, 1985).

17 The 1787 Maryland bankruptcy act, An Act Respechiteplvent Debtors, ch. 34, Apr. Sess., 1787 Md.
Laws,repealedMay 20, 1788, Ch. 10, 1787 Md. Laws, in which debtarsld by voluntary petition receive
a discharge of debts, also provides an interestkanple. Section 17 of that Act provides that & Btate
were a creditor, the chancellor or the county ceuptervising the bankruptcy proceedings, and thersdy
General on behalf of the State, should "take chteedinterest of the state, and that the righthefstate, and
the preferment in payment, in such cases where gatarment is given by law, be obtaineldl!" Although
this provision may suggest that Maryland did notemtpgo be exempt from its bankruptcy law, such a
conclusion is harder to draw in light of the fabatt Maryland had legislatively abolished sovereign
immunity in 1786.SeeAn Act to Provide a Remedy for Creditors and Oth&gsinst This State, ch. 53,
Nov. Sess., 1786 Md. Lawayailable in204 Archives of Md., Laws of Maryland 1785-1791, 88194,
repealedch. 210, 1820 Md. Laws.

H85eell U.S. C. § 362 (2006) (providing that a bankrygetition acts as an automatic stay of judicial
actions against the debtor, acts to control prgpeftthe estate, and acts to collect a claim agaimes
debtor).

195ee11 U.S. C. § 1141(d) (2006). A discharge for indiil, living person can be seen as a substantive
right, but artificial legal entities do not haveight to "live." Discharge for artificial legal eties is more
properly viewed as promoting the policy of the moest-effective means of reorganizing the financial
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between the State and the debtor would be sulyetttet abrogation of ipso facto
clauses.

In addition, under the Debtor-Creditor AdjustmentinBiple or the Non-
Interference Principle, a State might be exemptmfra determination—as
distinguished from enforcement of that determinatighat a pre-bankruptcy
transfer to it was a preference or a fraudulentzegance. On the other hand, to the
extent that such determinations also would invad&tade's sovereign immunity,
then preference and fraudulent conveyance detetimisamay not be subordinated
to the federal bankruptcy forum. Preference andudulent conveyance
determinations may represent a set of bankrupteynioproceedings for which
there can be no easy separation from sovereigngii@mand sovereign immunity.
If so, as discussed below, the historical recordvigles a greater hurdle for
concluding that States could be subject to pretereacovery actions.

2. Discharge, the Bankruptcy Forum, and Soveraigmuinity

If a State's sovereign exemption for discharge mdividual debtors is
subordinate to federal bankruptcy law, the questian becomes how to enforce
the subordination. Undéfatz this question is moot. NeverthelessK#tz were
overruled,Tennessee Student Assistance Corp. v. Hboduld remain applicable.
On the other hand, a reappraisalkaitz might lead to a reconsideration dbod
and provide an opportunity to reexamine the extenmivhich enforcement of an
individual's discharge would interfere with a Statsovereign immunity. As
explained by Ralph BrubakeEx Parte Youn§' does provide the answef.
Professor Brubaker's analysis also may provideagae for resolving other issues
left open byKatzdiscussed below.

To the extent that a State's sovereign exemptiom @®ditor is subject to the
rules of the bankruptcy forum, the question themai@s how these rules are
enforced. Like enforcement of the discharge foimalividual debtor, enforcement
of some of these bankruptcy rules—such as enfomeemgainst the State or its
officers of the automatic stay or the dischargéhefdebts of artificial legal entities
in chapter 11—would seem to fit easily into atz sovereign immunity doctrine.

In the other situations, the question is not cldaor example, let us assume that
a bankruptcy court may properly make a determinatiat a transfer of a specific
property item—say, Van Gogh'Starry Night—to a State was an avoidable
preference. The bankruptcy trustee now seeks ¢oves the property item.
Traditional exceptions to sovereign immunity makpwal recovery of the property
item—as opposed to a money judgmeniThis issue was not explicitly decided by

affairs legal entities.

120541 U.S. 440 (2004).

121509 U.S. 123 (1908).

122 5ee generallBrubaker State Sovereign Immunity and Prospective Remeslipsanote 46.

123 An action to recover a property item can not idelan action to recover money. Under basic property
law, no one can have a property interest in momégss the person is in possession of it.
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Katz but undeiatz the issue appears to be moot. If we were tomatupreKatz
land, this issue needs to be addressed. AdainParte Youngnay provide the
answer.

Another example is the abrogation of ipso factusts. The Bankruptcy Code
may provide that a State may not cancel a contvétbta person solely because the
person became a debtor in bankruptcy, and the bptdyr court may allow the
assumption and assignment of such a contract tthanperson. The question is
whether current sovereign immunity doctrisansKatz, would permit enforcement
of the prohibition of the cancellation of the cau

On the other hand, the enforcement of any of theles by a judgment for the
payment of money presents a more difficult questiobnder the history of
bankruptcy law as well as piatz sovereign immunity doctrine—and indeed under
Hans v. Louisian¥*-such a money judgment would not be permitted. r@f&no
historical basis—not even the requirement that hgiky laws be uniform—for
KatZs conclusion that the States would have understoat] upon ratification of
Congress's Bankruptcy Power, the States were dingjieihhemselves to suits in a
federal court for the payment of money pursuanavoidance of a preferential
transfer made before the commencement of the bpttrecase.

Preference law was initially viewed as a form cduflulent conveyancé
Eighteenth century bankruptcy laws empowered thasing on behalf of the
bankruptcy estate to recover property that had esmulently transferred by the
debtor before the commencement of the bankruptcge’@a Initially, the
bankruptcy adjudicators—commissioners of bankrupien the English Bankrupt
Acts, justices of the peace under the English iresaly Acts, a variety of
adjudicators under the American bankruptcy actd, the assignees of the debtors'
property—made such determinatidASMost of these adjudicators, however, were

124 134 U.S. 1 (1890).

125 gee, e.gAlderson v. Temple, 98 Eng. Rep. 165, 166 (K.B.8)7&his case was an action in trover by
the assignees of a bankrupt under the English B@hk&cts against a creditor of the bankrupt to veca
note transferred by bankrupt to the creditor. Ttwricheld that the bankrupt's endorsement of the twthe
creditor was a fraudulent preference and was void.

126 5ee, e.g 13 Eliz., c. 7, § 7 (1570) (Eng.) (providing firfeiture by third parties of double value of
debts, goods, lands and tenements that third pastiesess or claim, unless they possess or claim #s
result of just consideration and without fraud ofluision); 1 Jac., c. 15, 8 5 (1604) (Eng.) (auitting
commissioner of bankrupts to convey any propergviously conveyed by bankrupt to third party except
property transferred for marriage of his or herdrein or for valuable consideration); 4 Anne., T, § 9
(1705) (Eng.) (permitting recovery of £100 fine pldouble value of estate fraudulently concealethby
parties),continuedn 5 Geo. 2, c. 30, § 21 (1732) (Eng.); 21 Geo. 83¢.8 39 (1781) (Eng.) (providing that
fraudulent conveyance disqualified debtor from ldésge from prison and that such fraudulent conveyan
was void); 1788 N.Y Laws 92, § 13 (permitting reepv of £100 fine plus double value of estate
fraudulently concealed by third parties); An Act fbe Regulation of Bankruptcy, ch. 683, 1785 Rat.S
88 9, 10,reprinted in 12 FA. STAT. 1682-1801, at 74 (allowing recovery of double vabfeestate
fraudulently concealed by third parties and allayvdommissioner to avoid pre-bankruptcy transfexepk
those for marriage of bankrupt's children or thfimevaluable consideration); PlanBankruptcy Judges
supra note 18, at 617 (examining "eighteenth-centuryudrdent conveyance actions in the context of
eighteenth-century bankruptcy adjudication").

127 plank, Bankruptcy Judgesupranote 18, at 584—87, 599, 604—05 (examining the eblbankruptcy
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not judges with life tenure. Further, most of #headeterminations had to be
enforced by resort to then available judicial rerasf® In other words, an action at
law™?® or a suit in equity®® At this point, a sovereign subject to enforcenwrduch

a determination retained its sovereign immunityesslit had waived it. This fact
raises a fairly high barrier of historical evidenagainstKatZs conclusion that
States subordinated their sovereign immunity infgge:ice actions. Unlike a
discharge, which implicates a State's sovereignty mmuch lesser extent, an action
for the payment of a money judgment directly implecs a State's sovereign
immunity, even a peculiarly bankruptcy-related awctilike a preference or
fraudulent conveyance avoidance and recovery pditge

IV. THE STATE SOVEREIGNTY THAT SURVIVES KATZ

Let us assume the worst or the best (dependingnets @oint of view): The
legacy ofKatzis the overruling oSeminole Tribenay, even the judicial repeal of
the Eleventh Amendment. Under this future, a Stk retains significant
sovereignty, including some sovereign immunity, enthe Bankruptcy Clause.
Neither Congress nor federal cotiftsin bankruptcy may abrogate a State's
sovereignty in a bankruptcy case if this abroga@goeeds Congress's power under
the Bankruptcy Clause. Any abrogation must fathwi either the Debtor-Creditor
Adjustment Principle or the Non-Interference Pnihei Neither Congress nor
federal courts in bankruptcy may abrogate a Statw/ereignty in violation of the
Non-Expropriation Principle.

A. Non-Bankruptcy Entitlements and Sovereign Imtguni

KatZs reliance on the subordination of a State's sigerexemption from
discharge to Congress's Bankruptcy Power and itsnsry conclusion that this
subordination abrogates a State's sovereign imgnunita preference action—
fantastic or not—does not provide a basis for ceteplabrogation of a State's
sovereign immunity in bankruptcy. If there are limits to Congress's ability to

adjudicators).

128 See id.at 582-83 (summarizing the available judicial rdime for a bankrupt, the assignees of the
bankrupt's estate, creditors, or third partiesh@lenge a decision of the commissioners of bartkrup

129 5ee, e.g.Alderson v. Temple, 98 Eng. Rep. 165, 166 (K.B. 8)7@liscussed supraiote 125;
M'Mechen's Lessee v. Grundy, 3 H. & J. 185 (Md. 1§@@&cussing an unsuccessful action for ejectment
brought against transferee/creditor to recoverraadulent preference real estate transferred tditore
before commission of bankruptcy had been issuethsigaansferor).

130 see, e.g.Manro v. Gittings, 1 H. & J. 492 (Md. Gen. 1804plfting that, in suit against debtor and
creditor-transferees, conveyances of property tearesi by debtor to creditors in contemplation of
insolvency was improper preference and thereforeé woder Maryland bankruptcy act).

131 seeThomas E. PlankThe Erie Doctrine and Bankruptgy79 NoTRE DAME L. Rev. 633, 636 (2004)
(arguing that under most basic parttafe Doctrine, federal courts may not make federal commaw that
exceeds Congress's power under Constitution).
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limit a State's sovereign immunity under Articlefl Constitution, then Congress
could abrogate a State's sovereign exemption amdsdvereign immunity in
bankruptcy only pursuant to the Bankruptcy Clausecordingly, inadjustingthe
insolvent debtor-creditor relationship under the bfde-Creditor Adjustment
Principle or in preventing Third Parties from usitinggir non-bankruptcy rights to
impede the bankruptcy forum, Congress could sultfectStates to proceedings to
enforce a dischargé? the automatic sta¥?® the abrogation of ipso facto claugds,
the turnover of property of the estdfeor to collect the value of preferentiaf®
fraudulent'®” unperfected;®® or unauthorized post-petition transféts.

On the other hand, neither Congress nor federait€an bankruptcy may
expropriate the property of Third Parties for thenéfit of the debtor or other
creditors. Hence, the bankruptcy trustee may rptapriate the property of the
debtor's neighbor—whether a private person or ttadeS-for the benefit of the
debtor's creditors. This principle applies evempéosons who have a relationship
with the debtor as a creditor. For example, allzddthat has leased a property
item to a person that becomes a debtor in bankrupty be both a creditor—with
respect to past due rent—and a non-creditor, ordTiRarty, with respect to the on
going leasehold. The landlord—whether a privates@e or the State—may be
required to accept only a pro-rata portion of the-lpankruptcy rent obligation
owed by the debtor but it may not be required totionie to lease the property to
the debtor during bankruptcy for only a pro-ratatipo of the rent.

The most important example for purposes of sovargignunity is a debt owed
by a Third Party to the debtor. From the very bagig, under the English
Bankrupt Acts®® the English Insolvent Act$! and the American bankruptcy

1325ee11 U.S.C. § 727 (2006) (providing discharge for tdeb that are individuals)d. § 1141(d)
(providing discharge pursuant to a confirmed chapieplan);id. § 1228 (providing discharge pursuant to
confirmed chapter 12 planyl. 8§ 1328(d) (providing discharge pursuant to confilrobapter 13 plan).

133 see id§ 362 (providing that a bankruptcy petition actsasautomatic stay of judicial actions against
the debtor, acts to control property of the estate, acts to collect a claim against the debtor).

1% See supraote 30 and accompanying text.

1% 5eell U.S.C. § 542(a) (2006) (requiring the turnovepmperty that the trustee may use under 11
U.S.C § 363(b) & (c), i.e., property of the estate also supraote 70 (describing interplay between
property of estate and turnover provisions of secii42(a)).

1% See11 U.S.C. § 547(b) (2006) (providing trustee magid\certain pre-petition transfers of an interest
of the debtor in property to or for the benefitoéreditor on account of antecedent ded#} also supraote
62 and accompanying text (quoting section 547(ly) discussing ability of trustee to avoid some pre-
petition transfers under section 547(b)); PlaBeankruptcy and Federalisnsupra note 7, at 1098-99
(explaining why avoidance of preferential transféogs not violate the Non-Expropriation Principle).

1¥7seell U.S.C. § 548 (2006) (indicating trustee may a@voaudulent transfers made or acquired by
debtor within two years of filing petitiongee alsoPlank, Bankruptcy and Federalisnsupra note 7, at
1098-99 (explaining why avoidance of fraudulentnsfars does not violate the Non-Expropriation
Principle).

138 Seell U.S.C. § 544(a) (2006) (authorizing trusteevinicidebtor's pre-petition unperfected transfers);
see alsoPlank, Bankruptcy and Federalisnmsupra note 7, at 1098-99 (explaining why avoidance of
unperfected transfers does not violate the Non-&xjation Principle).

139 5ee11 U.S.C. § 545 (2006) (permitting trustee to awa@dain statutory liens).

10 35ee13 Eliz., ch. 7, § 2, cl. (7) (1570) (Eng.) (pravig property of bankrupt subject to power of
commissioners included "his or her Money, Goods,tielsa Wares, Merchandizes and Debts, wheresoever
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acts'*? debts owed to the debtor became part of the baidyuestate, and the
predecessors to today's bankruptcy trustee codtwr@nthose debts as part of the
effort to maximize the debtor's estate. Consisteith the Non-Interference
Principle, the commencement of the bankruptcy cidaot, however, expand the
bankruptcy's trustee's rights to enforce thosesdebt

For example, assume that a Third Party—whetheivaterparty or the State—
owed to a debtor the principal amount of $100 oitivinterest accrued at a rate of
12% per annum. There is no question that a baidyugourt could not require the
Third Party to pay 18% interest or $200 in printipAlow assume that the debtor
had lent $100 to the State but the State retaitednmimunity from suit on its
obligation to repay the debt. Outside of bankryptise debtor would have to resort
to other methods to obtain repayment, such asigrétiy the State for payment.
Similarly, inside bankruptcy, the bankruptcy tresterights cannot exceed those of
the debtor.

Accordingly, to the extent that a State's soveramgmunity is a limitation to
the substantive rights of debtors, that sovereigmunity would remain operative
under bankruptcy law. Under the Non-Interferencdiple, ratification of the
Constitution by the States could not reasonablynterpreted as a waiver of their
sovereign immunity against debts owed by the Stat debtor that a bankruptcy
trustee seeks to collect.

As noted above, when Congress purported to abrdapateStates' sovereign
immunity under section 106 of the Bankruptcy Catlexcluded the operation of

they may be found or known"); 1 Jam., ch. 15, §83%,1604) (Eng.) (permitting assignment of debts t
assignees and giving assignees same rights to eea®bt bankrupt would have hadge alsoPlank,
Constitutional Limits, supranote 7, at 500-01 (summarizing English BankruptsAatd requirement of
bankrupt to transfer all property to commissioradrbankrupt).

11 5ee, e.9.2 & 3 Anne, ch. 16 (1703) (Eng.) ("Prisoners befdischarge shall declare on oath what
effects or debts are belonging to them. A schethdesof to be made. Creditors may sue for suchsdabt
prisoner's name."); 28 Geo. 2, ch. 13, § 3 (1785)g() (providing debts owed debtor vested in clefk
peace and are to be assigned to assignees whmposvered to sue and recover in name of debtor)e®. G
3, ch. 26, § 11 (1768) (Eng.) (requiring all detpiged to debtor be vested in clerk and conveyedédditors
of debtor); 12 Geo. 3, ch. 23, § 12 (1772) (Enprdyiding debts of debtor vested in clerk and ec#able
by creditors); 14 Geo. 3, ch. 77, § 12 (1774) (Efauthorizing creditors to enforce debts owed dbtdr);

16 Geo. 3, ch. 38, § 14 (1776) (Eng.) (mandatirigtate must transfer property, including debts owed,
clerk); 18 Geo. 3, ch. 52, § 14 (1778) (Eng.) (ieqg debts owed to debtor to be conveyed to coeslit 21
Geo. 3, ch. 63, § 15 (1781) (Eng.) (allowing crewitto collect debts owed to debtor).

142 An Act for the Regulation of Bankruptcy, ch. 118385 Pa. Stat. § 8eprinted in12 Fn. STAT. 1682—
1801, at 72 (authorizing commissioners to receswge for, and recover debts due bankrupt); An Act
Respecting Insolvent Debtors, ch. 34, Apr. Se§87 Md. Laws, 8§ 7 (repealed 1788) (empowering tasste
for debtor to sue for recovery of any property ebid of debtor); An Act for the Relief of InsolveDébtors
within the Province of Pennsylvania, Ch. 315, 1329a. Stat. § keprinted in4 PA. STAT. 1682-1801, at
173-74 (providing that assignees of the debtortgpgnty may sue "in like manner ass assignees of
commissioner of bankrupts"). The Act remained ifeetf through 1792SeeA Supplement to the Laws
Made for the Relief of Insolvent Debtors with then@oonwealth, Ch. 1605, 1792 Pa. Staprinted in14
PA. STAT. 1682-1801, at 200see also supranote 80 and accompanying text (comparing Maryland
bankruptcy law to modern day chapter 7); Pladénstitutional Limits, supraote 7, at 523—24 (exploring
historical example of bankruptcy law requiring delib relinquish property to trustee).
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section 541 of the Bankruptcy Cotfé This exclusion expresses Congress's intent
not to abrogate a State's sovereign immunity ifttbstee seeks to collect a debt
owed by a State to the debtor pre-petition andefoee to the bankruptcy estate.
Unfortunately, Congress did not exclude section(B}2vhich requires those who
owe moneys to the estate under certain circumssaioggay the bankruptcy trustee.
Further,Katzspecifically held that the abrogation of a Stage'sereign immunity in
preference actions depended not on Congressiotiahdmut on the ratification of
the Constitution itself. = Consequently, bankruptcpurts may erroneously
determine that a State no longer has sovereign mitynun a proceeding by a
bankruptcy trustee to collect a debt owed by tladeSt

For example, irKids World of America, Inc. v. Georgi# re Kids World of
America, Ing'** a bankruptcy court held that a State agency cooldassert a
sovereign immunity defense to defeat the bankrupteyt's jurisdiction over a core
proceeding in an action by the debtor in possedsiallect on a debt claimed to
be owed by a State agency to the debtor. Althdabgtbankruptcy court attempted
to distinguish a turnover action under section BfZ(om a suit for a damage
claim* there is in fact no such difference. If a perssres money to a debtor,
property of the estate does not include the morieynly includes the contractual
right to payment of the money. The Supreme Coecbgnized this elementary
property law inCitizens Bank of Maryland v. StrundftHence, a "turnover" action
under section 542(b) is nothing other than an actm enforce the payment of
amounts due under a contract. Aside from the qrestf the bankruptcy court's
jurisdiction to adjudicate a claim against a state,extension oKids Worldto a
holding that a State agency could not assert arsigreimmunity defense in an
action by the debtor in possession to collect dela claimed to be owed by a State
agency would violate the Non-Interference Principle

B. The Non-Bankruptcy Rights and Legislative anecEtive Immunity

That a person becomes a debtor in bankruptcy dogsbw itself, immunize
either the debtor or the bankruptcy proceeding frarBtate's sovereignty. For

1435ee11 U.S.C. § 106(a) (2006) (abrogating state ségeremmunity under certain sections of the
Bankruptcy Code)see also supraote 69and accompanying text (quoting 11 U.S.C. § 10628D6)); S.
Elizabeth GibsonCongressional Response ktoffman and Nordic Village Amended Section 106 and
Sovereign Immunity69 AM. BANKR. L.J. 311, 330 (1995) (describing the policy reasfmrsCongress's
decision to exclude section 541 from section 1@bisogation of state sovereign immunity, but noting
inclusion of section 542(b), which requires persloat owes certain debts to debtor to pay thosesdebt
trustee).

144349 B.R. 152, 166 (Bankr. W.D. Ky. 2006) (relying Katz to determine that court had jurisdiction
over claim by trustee against state agency for andue debtor notwithstanding state agency's sarere
immunity).

195 See idat 164 (determining requirements for turnover c&im

16516 U.S. 16, 21 (1996) (holding administrativechoh debtor's checking account was not exercising
control over "property of the estate" because ptgpef estate was not money in debtor's account, bu
debtor's contract right to withdraw money, subfedbank’s right of set-off).
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example, if an individual becomes a debtor in baptay, the debtor is not immune
from prosecution for committing a crime or immurmenh the requirements of
generally applicable state law, such as obtainimdjrmaintaining a driver's license.
The exceptions to the automatic stay expresslygreze this principlé;’ but under
the Non-Expropriation Principle, such exceptione ar matter of constitutional
mandate. Moreover, as | have argued elsewheretties' legislative sovereignty
over Third Parties may not—except in the limitedes such as abrogation of ipso
facto clauses—be subordinated to Congress's Batdgrigower. As Alfred Hill
once remarked more than fifty years ago, Congres&lmot enable a bankruptcy
court to grant a divorce to a debtor from his or $pousé?® Any attempt to do so
would implicate a State's sovereignty over domestations.

More recently, Congress has unconstitutionally rieted with the States'
sovereignty in certain respects. The most egregexample is section 1146(a),
which provides that transfers pursuant to a corddrplan are not subject to State
stamp taxes$?® Certainly, this provision benefits debtors andrtiseaditors because
it transfers value to the debtor and therefordaéodreditors that would otherwise go
to the taxing authority”>° But so would a provision that required lawyergtovide
legal services to chapter 7 debtors for free orrémtuced fees or that required
airlines or taxi companies to provide free trangayn to individual debtors to help
give them a "fresh start.” To the extent that th&eShas exercised its legislative
sovereignty to impose taxes on the transfer of gmypgenerally, Congress's
abrogation of those taxes for transfers by a defst@nother person violates both
the Debtor-Creditor Adjustment Principle or the Naterference Principle. This

14711 U.S.C. § 362(b)(1), (4) (2006):

The filing of a petition under section 301, 302,368 of this title . . . does not operate
as a stay
(1) under subsection (a) of this section, of thee@ncement or continuation of a
criminal action or proceeding against the debtor;

(4) under paragraph (1), (2), (3), or (6) of sulisec(a) of this section, of the
commencement or continuation of an action or prdicgeby a governmental unit
... to enforce such governmental unit's . . igeahnd regulatory power, including
the enforcement of a judgment other than a monggment, obtained in an action
or proceeding by the governmental unit to enforgehsgovernmental unit's or
organization's police or regulatory power.

Id.

148 seeAlfred Hill, TheErie Doctrine in Bankruptcy66 Harv. L. REv. 1013, 1037—38 (1953).

1495ee11 U.S.C. § 1146(a) (2006) ("The issuance, transieexchange of a security, or the making or
delivery of an instrument of transfer under a ptamfirmed under section 1129 of this title, may bet
taxed under any law imposing a stamp tax or sintdac"). See generallyn re Amsterdam Ave. Dev.
Assoc., 103 B.R. 454, 456-59 (Bankr. S.D.N.Y. 198%scribing three part test to qualify under tax
exemption and applying exemption for benefit of/sat debtor).

%0 see generallyohn C. Murray Transfer-Tax Considerations In Real Estate Banlayfroceedings
38 REAL PROP. PROB. & TR. J. 377, 379 (2003) (describing ways to reduce amoitnansfer and recording
taxes through use of confirmed plans and consergrabments with creditor and in particular stathmf
exemption extends to solvent debtors that file tdrapl plans and to debtors that liquidate throciggpter
11 instead of chapter 7).
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abrogation exceeds Congress's powers under thelgaok Clause.

As | have described elsewherE! there are a few other examples of
congressional violation of State legislative soigmy. Section 363(f) of the
Bankruptcy Code permits a bankruptcy trustee tb melperty in which both the
bankruptcy estate and a Third Party have intergstier certain conditions, one of
which is that such sale is authorized by non-baptiesu law!*? However, the
Bankruptcy Code overrides non-bankruptcy law inesalinstances in a way that
violates the rights of Third Parties. Specificabgction 363(g) abolishes the rights
of a non-debtor to dower or curteSy,and section 363(g) overrides the non-
bankruptcy rights of a non-debtor tenant by theiretyt™* who under non-
bankruptcy law may prevent the sale of the propleety in tenancy by the entirety
at the instance of a creditor of only the one témart may be that, as a general
policy matter, neither dower, curtesy nor the right one tenant by the conform
entirety should be respected. Nevertheless, toettent that those rights exist
generally under non-bankruptcy law as a matter tateSlegislative or judicial
sovereignty, Congress does not have the power utiderNon-Expropriation
Principal to overrule that sovereignty.

CONCLUSION

Katz held that a State could not raise its sovereignumity as a defense in a
preference action to recover money paid to it."réasoned" that the history of
bankruptcy law at the time of the adoption of then&titution, in effect, made
bankruptcy law "special® and not subject to the nmalr sovereign immunity
constraints on Congress's Article | powers. Orfdt®, its historical analysis fails
to establish any bankruptcy "exceptionalism." Ferththe historical evidence
provides some indication—though certainly not prettiat bankruptcy law is no
different from other Article | powers. Hence, @oasideration oKatzis in order.

51 see generallpPlank, Bankruptcy and Federalisnsupranote 7, at 1100-26 (analyzing expansion of
estate by expropriation of third party entittemgnflank, Constitutional Limits, supraote 7, at 564-81
(discussing Congress's attempt to create direct farty benefits or harming third parties in thed€).

1%25ee11 U.S.C. § 363(f)(1) (2006)n re Leckie Smokeless Coal Co., 99 F.3d 573, 578 (4th XSi96)
(referring to section 363(f)(1) stating trustee ns®ji property free and clear of interest in thedperty
"when 'applicable nonbankrupcty' law so permits").

1% 5ee1l U.S.C. § 363(g) (2006) ("Notwithstanding subisec(f) of this section, the trustee may sell
property under subsection (b) or (c) of this secfi@e and clear of any vested or contingent righthe
nature of dower or curtesy.")n re Whaley, 353 B.R. 209, 214 n.4 (Bankr. E.D. TenrO&0(indicating
section 363(g) allows trustee to sell property rihtstanding vested or contingent dower or curtégyts).

1% Seel1 U.S.C.§ 363(h) (2006)see alsdPrice v. Harris Ify re Harris), 155 B.R. 948, 949 (Bankr. E.D.
Va. 1993) (ordering sale of residential propertyned by elderly retired debtor living on fixed incerand
his elderly non-debtor wife on ground that benigfitlebtor's and spouse's joint creditors exceed#arbnt
to non-debtor spouse (even though, as the coletlféd note, under non-bankruptcy law the joinddres
could not reach property of either debtor or spjuse

1°° See7 FOWELL ON REAL PROPERTY § 52.01[3], at 52-4 to 52-12 (Michael Allan Wolf .e@000)
(surveying laws in fifty states and the District@blumbia); WLLIAM B. STOEBUCK & DALE A. WHITMAN,
THE LAW OF PROPERTY§ 5.5, at 195-97 (3d ed. 2000) (describing lirotz on rights of individual tenant
by the entirety).
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Such a reconsideration may arise if a bankrupigstéie overreaches and ugedz
as a means to abrogate all of a State's soven@ignumity or indeed all of a State's
sovereignty. Indeed, Judge Haines has suggestecaspossibility:>®

One type of overreaching would be an extensioKaif to the abrogation of
sovereign immunity as a defense to debt collectiction by a bankruptcy trustee
against a State to collect a debt owed by the stetethe debtor in bankruptcy
could not collect outside of bankruptcy. The bapkcy court inKids World of
America, Inc. v. Georgialn re Kids World of America, Ing>’ has already
entertained this possibility. This result wouldhmsgs not trouble those who oppose
sovereign immunity. But it should certainly troatihose who are concerned about
creating a significant incentive for forum shoppfieg creditors of a State. Should
bankruptcy law become a super corrective powergstarn policies that, whatever
their faults, have been established and allowedotdinue under non-bankruptcy
law? | believe not.

1% see generallRandolph J. Hainesederalism Principles in Bankruptcy Aftiatz, 15 AM. BANKR.
INST. L. REV. 135(2007).
17349 B.R. 152 (Bankr. W.D. Ky. 2006) (relying &at2).



