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INTRODUCTION

Every war is comprised of a series of individuattlea, each an attempt to
secure an intermediary strategic advantage in émeiceé of a greater purpose.
Some ultimately prove to be relatively inconsegizént Others are
transformational. InCentral Virginia Community College v. Kata dramatic
campaign for control of sovereign immunity law waaged on the battlefield of
bankruptcy. The intermediate result was the Costtprising holding, authored by
Justice Stevens, that adversary proceedings brdygatbankruptcy trustee against
state agencies to recover preferential transfeesnmt barred by the Eleventh
Amendment or any other font of state sovereign imity.f The larger war, of
course, is the Court's more than two-century-langgg/le to define the outer limits
of the Eleventh Amendment and state sovereign initjwuriVe are compelled to
defer to the wisdom of historians for an accuratalysis of the final consequence
of the Katz skirmish—that is, whether it transforms the couofdghe war or is,
ultimately, merely aberrational. It is not too mpdowever, to examine this
decision for evidence of the character of our nadkowed judicial institution and
the generals currently in command.

The venerable concept of sovereign immunity waddipagded, at least as
commonly believed, on English notions of divinehtigrecognizing that the King
could do no wrong and therefore could not be suelis own courts without his
consenf This understanding survived the passage acrosdtlaatic with the
Framers and was appropriated for use on thesesshbi@ surprisingly, given the
nature of our system of federalism with its two disv of sovereignty, the
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1126'S. Ct. 990 (2006).

2|d. at 1005 (determining Congress acted within scdfits @ower saying states should be amenable to
preferential transfer proceedings).

% SeeMARTIN H. REDISH, FEDERAL JURISDICTION: TENSIONS IN THEALLOCATION OF JUDICIAL POWER
179 (1990) [hereinafterEISH, TENSIONY (stating while English concept of sovereign imntyeveloped
from England, modern concept of sovereign immuisitia substantial departure from its English orsgiji
Mayer G. FreedSuits to Remedy Discrimination in Government Empkay—The Immunity Problers
CoLuMm. HuM. RTs. L. Rev. 383, 385 (1973) (explaining "revered adage, kg can do no wrong'
apparently meant, originally, not that the King vifallible, but rather that he waxbligedto do justice.")
(citation omitted); Louis L. JaffeSuits Against Governments and Officers: Sovergigmunity 77 HARV.
L. REV. 1, 2 (1963) (describing old English doctrine "ttia King could not be suezb nomineén his own
courts").

* See generallREDISH, TENSIONS supranote 3.
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importation of the concept of sovereign immunitgnr the mother land has not
been without complication.

As evidenced by Alexander Hamilton's insistencd thi# is inherent in the
nature of sovereignty not to be amenable to thieo$@in individual WITHOUT ITS
CONSENT . .. ®it was recognized by the Framers that the statgyed at least
some degree of sovereign immuriitlowever, the precise extent of that immunity
was not clarified prior to the ratification of ti@onstitution? Indeed, not only did
our founding document lack any express mention—mniash protection—of state
sovereign immunity, but Article Il actually appedr (at least superficially) to
disclaim any such doctrine through its extensiorthef federal judicial power to
controversies between a state and citizens of anethte’.

What may have been lost in translation resultedbwious difficulties for a
Supreme Court burdened with policing the divisidrpower between the state and
federal governments, a task totally unknown in Bngl at the time. These
complications erupted onto the national stage wtien Court announced its
controversial decision itChisholm v. Georgiél0 the case that, as legend has it,
created a "shock of surprise throughout the country.* In that case the Court, to
the nation's apparent displeasure, construed tkielétll, section 2 citizen-state
diversity clause to permit it to assume originalgdiction of a suit brought against
the state of Georgia by citizens of South Carolmarder to collect on a debt,
absent the former's conséht-earful thatChisholmwould open the floodgates to
suits brought by creditors against the States fympent of Revolutionary War
debts® as the traditional story goes, an aroused Congmegsosed and adopted,

® See generallyRalph BrubakerExplaining KatZzs New Bankruptcy Exception to State Sovereign
Immunity: The Bankruptcy Power as a Federal Forumwer, 15 AM. BANKR. INST. L. REv. 95, 122 (2007)
(explaining "traditional [concepts of] immunity frosuit did not readily translate into the sharegeseignty
of our federalism. The American invention of fedsra, with dual sovereigns, introduced sovereign
immunity issues that were unknown to the unitarglish sovereign.").

® THE FEDERALIST NO. 81,at 511(Alexander Hamilton) (Benjamin Fletcher Wright eti961) (emphasis
added) [hereinafter Hamilton HE FEDERALISTNO. 81].

” See id.(acknowledging immunity remains with states); MarthaField, The Eleventh Amendment and
Other Sovereign Immunity Doctrines: Part QA@6 U.PA. L. Rev. 515, 527 (1978) [hereinafter Fielart
Ondg (quoting Madison as having once stated, "it isindhe power of any individuals to call any st
court").

8 See, e.g.REDISH, TENSIONS supra note 3, at 179 (asserting while state governmeiutsconsider
themselves immune from suit, extent and scope ofunity was unknown until ratification of Constitorti).

® SeeU.S.ConsT. art. lIl, § 2 ("The judicial Power shall extendab Cases, in Law and Equity, arising
under this Constitution, the Laws of the Unitedt&aand Treaties made, or which shall be madegrund
their Authority; to all Cases affecting Ambassadarther public Ministers and Consuls; to all Casés o
admiralty and maritime Jurisdiction; to Controvessito which the United States shall be a Party; to
Controversies between two or more States; betwegtate and Citizens of another State; betweeneDisiz
of different States; between Citizens of the samta¢eS:laiming Lands under Grants of different Stasnd
between a State, or the Citizens thereof, anddorBiates, Citizens or Subjects.").

102 U.S. (2 Dall.) 419 (1793).

" Hans v. Louisiana, 134 U.S. 1, 11 (1890).

12 5ee Chisholn? U.S. at 478-79 (holding one state can be sueitizgns of another state).

13 See generally\CHARLES WARREN, THE SUPREME COURT IN UNITED STATES HISTORY 91 (1922)
(discussing state sovereignty and neutrality).
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apparently without debatéthe Eleventh Amendmefit.The amendment provides:
"The Judicial power of the United States shalllb®tonstrued to extend to any suit
in law or equity, commenced or prosecuted against of the United States by
Citizens of another State, or by Citizens or Sukjet any Foreign Staté®™

By its terms the Eleventh Amendment appears tobksitaa well-defined
jurisdictional bar prohibiting only those suits bght against states bgiverse
plaintiffs.!” Nevertheless, the Court has consistently latchtd what it deemed to
be the interstices of the text (sometimes of thev&hth Amendment, sometimes of
Article IIl) to extend state sovereign immunitydoit in federal court far beyond the
express limits contained within the terms of theehament®

The apparent susceptibility of the Eleventh Amenaim& extra-textual
interpretations has continued to make that promigarticularly fertile ground on
which to wage the battles of constitutional federaf*® This battle has led Justice
and scholar alike to search for a coherent theoith wrhich to explain the
amendment's genesis and ideal function in a madesigned to champion their
preferred construction of the provisiéhBut for very few short-lived or narrowly
confined exception$, those Justices and scholars who believe in annsiy

14 SeeJohn E. NowakThe Scope of Congressional Power to Create Caubesction Against State
Governments and the History of the Eleventh andteeath Amendmentg5 GLum. L. Rev. 1413, 1436
(1975) [hereinafter, Nowalthe History of the Eleventh and Fourteenth Amendshéndicating Congress
passed eleventh amendment without any reportedejeba

!5 SeeREDISH, TENSIONS supranote 3, at 180 (remarkinghisolmdecision directly led to quick passage
and ratification of Eleventh Amendment in ordeptevent suits against states for payment of Reieolaty
War debt).

6 J.S.CoNsT. amend. XI.

17 SeeREDISH, TENSIONS supranote 3, at 180 (noting Eleventh Amendment washohee to bar suit from
citizens of one state against another state).

181d.; seePrincipality of Monaco v. Mississippi, 292 U.S. 3830 (1934) (holding Eleventh Amendment
applicable to suits by foreign state against sthi@Jgh once again, terms of amendment do not apky
parte New York, 256 U.S. 490, 497 (1921) (holding EleveAmendment bars suits in admiralty, though by
its terms, it applies only to suits in law and egyiHans v. Louisiana, 34 U.S. 1, 10 (1890), discussafta
Part | (construing Eleventh Amendment to bar pevatits against state brought by in-state plagtiff
although by its terms, it refers only to diversaimpliffs).

1 CompareSeminole Tribe of Fla. v. Florida, 517 U.S. 44,(6696) (overrulingJnion Gasand holding
Congress doesot have authority to abrogate state sovereign immumiten legislating pursuant to Indian
Commerce Clauseyyith Pennsylvania v. Union Gas Cd91 U.S. 1, 19-20 (1989) (holding Congress has
authority to abrogate state sovereign immunity wéegrcising its power to regulate interstate conoeer

2 There are six commonly advocated theories of Eitvdmendment interpretation: the total inclusion
theory, the congressional abrogation theory, tteen mif the convention theory, the diversity thedhg
textualist theory, and what we term tHans doctrineSeeREDISH, TENSIONS supranote 3, at 141-54, for a
detailed description of the competing theories.

2 gee, e.g.Tenn. Student Assistance Corp. v. Hood, 541 U.®, 461 (2004) (holding adversary
proceeding brought against state for purpose disgédardship determination was not barred by Higve
Amendment);Union Gas Cq.491 U.S. at 23 (determining Congress, when letyig) under Commerce
Clause, was able to make State liable for monedarpages)Ex parteYoung, 209 U.S. 123, 167 (1908)
(introducing "fiction" and holding suit against t&afficial is not suit against state for purposé&leventh
Amendment).
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doctrine of state sovereign immunity have emergetbrious?” The result has been
that the Court has, almost without fail, interpdetthe Eleventh Amendment
generously, construing it to prohibit nearly allviuits brought by private citizens
against unconsenting stafés.

The most significant recent affirmation of a robdéstm of state sovereign
immunity was delivered by the Court 8eminole Tribe of Florida v. Floridd In
that case the Court held that the Eleventh Amentima&md the principle of
sovereign immunity embodied in it, prohibited Coegg from using legislation
passed pursuant to its Article | commerce poweralwogate state sovereign
immunity® At the time, at least, it appeared reasonablenter ifrom Seminole
Tribe that there was a constitutional ban on the useargfArticle | power to
achieve this purpose. After all, the Court Beminole Tribe-rightly or
wrongly’>—construed the Eleventh Amendment's protection tafessovereign
immunity to restrict congressional power authorizéd the body of the
Constitution?” There appears to be no reason that the Eleven#éndment would
restrict one constitutionally authorized congresalgpower embodied in Article |
but not another. By its terms, the Eleventh Ameenihdraws no distinction among
different constitutional sources of congressiopgidlative power: it is, rather, what
civil procedure scholars refer to as "transsubstaf-it turns solely on the
citizenship of the plaintiff, not the nature of teabstantive claim. Thus, when
applicable, the amendment supercealesrticle | powers.

The Court's announcement iMatz last term, that Congress's Article |
bankruptcy powéf constituted a partial abrogation of state soveréigmunity

2 See, e.g., Seminole TribB17 U.S. at 76 (finding "Eleventh Amendment phbitsi Congress from
making the State of Florida capable of being sueéederal court"); Hans v. Louisiand34 U.S. 1, 16
(1890) (acknowledging state cannot be sued withsaonsent).

% SeeSeminole Tribe517 U.S. at 72—73 (explaining Eleventh Amendnpeatents Congressional grants
of authority for private parties to sue stateans 134 U.S. at 14-15 (discussing strong reasons dgains
allowing state to be sued by its citizens withdsittonsent).

2517 U.S. at 72-73, 76 (indicating Eleventh Amenuintears Congress from permitting private lawsuits
against non-consenting state, even in areas whargr€ss has law making authority).

% See id (construing Eleventh Amendment grant of stateesgign immunity to block Congress's ability
to permit private suits against state under Comen€iause).

% See infraPart | (examining holding and rationaleSéminole Tribe

%" The majority inSeminole Tribstated:

[Tlhe background principle of state sovereign imitwrembodied in the Eleventh
Amendment is not so ephemeral as to dissipate wiesubject of the suit is an area,
like the regulation of Indian commerce, that is endhe exclusive control of the
Federal Government. Even when the ConstitutionsvestCongress complete law-
making authority over a particular area, the EléwerAmendment prevents
congressional authorization of suits by privatetiparagainst unconsenting States. The
Eleventh Amendment restricts the judicial poweremArticle Ill, and Article | cannot
be used to circumvent the constitutional limitatigntaced upon federal jurisdiction.

517 U.S. at 72-73.
% SeeU.S. CONST. art. |, § 8, cl. 4 (providing Congress has poWgp establish an uniform Rule of
Naturalization, and uniform Laws on the subjecBafkruptcies throughout the United States . . .").
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therefore came as quite a surprise, and a curinesabthat® The Court now finds
within the relatively confined Bankruptcy Clause iamplicit abrogation of state
sovereign immunity so powerful that it allows Coegg effectively to circumvent
the directives of a subsequently enacted constitatiamendment. Yet under
Seminole Tribe-at least implicitly left intact byKatz—the Court found no such
power derived from the Commerce CladSedespite the Court's repeated
recognition of both the unparalleled breadth of thause's legislative reach and its
obvious critical import in regulating virtually eme aspect of the national
economy>*

It is conceivable, perhaps, that the two clausesbeadistinguished on the basis
of their differing text or history. However, clos@malysis of the asserted basis for
such a dramatic distinction among Congress's Articpowers reveals that no
persuasive argument can be made to support it.e Maportantly, the fact that the
constitutional guarantee of sovereign immunity cem@ the form of a
constitutional amendment should logically moot asych differences. When
interpretation of an amendment is in play, diffees between powers granted in
the original document in terms of text, history eramers' intent are rendered
irrelevant. The issue is no longer what was inéehoh the original document, but
rather what was intended when the amendment imptsecconstitutional bar.
And, as previously noted, there is absolutely mghon the face of the Eleventh
Amendment to suggest or imply a difference in tha@pg of sovereign immunity on
the basis of the particular Article | power exeecidy Congress.

Two potential responses to this rather straightéwdv statement of the
constitutional pecking order might be fashionedfstfit could be argued that by its
terms the Eleventh Amendment prohibits only suitsught against a state by
citizens from another stat&’ Thus, in suits brought byn-state citizens, the
argument proceeds, the Eleventh Amendment providdsar to legislative action.
Of course, to the extent this argument is validi(dor the most part, we believe it
is),® it would seem logically to apply equally tboth the Bankruptcyand
Commerce Clauses. Its acceptance therefore mdyjuséfy overruling, in part,
Seminole Tribe but it would certainly not logically suppottatZs holding

2 seeCent. Va. Cmty Coll. v. Katz, 126 S. Ct. 990, 1¢B5porting Congress's power to either treat states
as typical creditors or exempt them "arises fromBlankruptcy Clause itself; the relevant 'abrogaii® the
one effected in the plan of the Convention, nostajute").

%0'SeeU.S.CoNnsT. art. I, § 8, cl. 3 (giving Congress power "[tlgulate Commerce with foreign Nations,
and among the several States, and with the Indided . . .").

% See, e.g.Gonzales v. Raich, 545 U.S. 1, 19 (2005) (holdangress's Commerce Clause authority
includes power to prohibit local cultivation andeusf marijuana although expressly permitted byestat
legislation); Pennsylvania v. Union Gas Co., 498.UL, 20 (1989) (explaining "[i]t would be difficulo
overstate the breadth and depth of the commercerihw

32 seaWelch v. Tex. Dep't of Highways and Pub. Transp3 9.S. 468, 497, 509—10 (1987) (Brennan, J.,
dissenting) (arguing Eleventh Amendment was limtte@rohibiting lawsuits against state when brought
citizen of another state or citizen of foreign oaji

3 Seediscussiorinfra at p. 38—40 (agreeing wifrerspective that Eleventh Amendment does not apply
action brought by citizen against own state).
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concerning the Bankruptcy Clause's impact on sayerenmunity while leaving
Seminole Tribéntact as to the Commerce Clause.

It might also be argued that the Eleventh Amendmpriperly construed,
imposes absolutely no bar to congressional authdit abrogate sovereign
immunity pursuant to its legislative powers undetide |, even for suits by out-of-
state residents. Under this approach, dubbed iepndrand foe alike as the
"diversity theory,? the Eleventh Amendment accomplishes nothing miaa &
surgically circumscribed repeal 6hisholm There, it should be recalled, the Court
had construed the state diversity clause of Artiltlesection 2, which extends the
judicial power to suits between a state and ciszeh another state, to revoke
whatever common law sovereign immunity the statey mave possessed pre-
constitutionally®® So construed, the Eleventh Amendment becomes wvholl
irrelevant to any suit against a state that ariseder substantive federal law,
whether brought by an in-state or out-of-statezeiti Its impact, rather, is confined
to suits whoseonly basis of federal jurisdiction is diversity of ceizship—an
extremely rare occurrence when the defendant iste.s Whatever one thinks of
this theory, however (and it most definitely hagméhe subject of controversy), it
would seem to provide absolutely no basis on whichustify the distinction,
recognized inKatz, between suits brought pursuant to legislatiorugded in the
Commerce Clause on the one hand and those brougktigmt to legislation
grounded in the Bankruptcy Clause, on the other.

When the dust settles, then, tkatz Court appears to have crossed the river
half way. Through any mode of principled consi@nal interpretation, the Court's
asserted dichotomy between Bankruptcy Clause andn@&sce Clause cases is
unambiguously indefensible. The Court focused eseded (though dubious)
differences between the text and purposes of the dlauses, when the real
constitutional issue should have been the scope iandict of the Eleventh
Amendment—a provision that on its face is entiragjnostic to any conceivable
differences between the bankruptcy and commercefgow

It is difficult to believe that neither the authof the Katz decision, Justice
Stevens, nor any of the concurring Justices couddpgy what—quite frankly—is
such a simple—and fatal—problem with the majorigtgalysis. Indeed, Justice
Stevens himself had, in prior cases, openly adedcaidoption of the diversity
theory of the Eleventh Amendment with the goal ehmdatically expanding
congressional power to revoke sovereign immunitglircontexts®® It was largely

3 See, e.g.Akhil Reed Amar,Of Sovereignty and Federalisrd6 YALE L. J. 1425, 1429-37 (1987)
[hereinafter AmarOf Sovereignfly(finding support for diversity theory in histoacanalysis of dissimilar
conceptions of sovereignty extant in England andtddnStates pre-ratificationBut seeWilliam P.
Marshall, The Diversity Theory of the Eleventh Amendment:rific@l Evaluation 102 HARv. L. REV.
1372, 1393-94 (1989) (finding fault with Profesgonar's historical analysis).

% SeeChisholm v. Georgia2 U.S. 419, 437 (1793) (rationalizing pre-existstgte laws invalidated by
Constitution).

3% SeePennsylvania v. Union Gas Co., 491 U.S. 1, 24, 87d®89) (Stevens, J., concurring) (agreeing
Congress has authority to subject states to lag/buoitught in federal courts).
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for that reason that he had dissente@é&minole Tribga case involving the Indian
commerce powet. Why, then, did thé&atz majority not simply acknowledge past
errors and overrul&eminole Tribe@ Seminole Tribatself, after all, had expressly
overruled a relatively recent Supreme Court degisiothe contrary® He who lives
by the sword should not be surprised when the $adrie turned (to mix metaphors).

The answer, quite probably, is that purely as d@enalf internal Court politics,
Justice Stevens was unable to cobble together arityajor overruling Seminole
Tribe.  The question then becomes whether Justice Stewhould have
(reluctantly) accepted the logical implicationsS#minole Tribeand held that the
Eleventh Amendment and the sovereign immunity bapli@s identically to
Congress's commerce and bankruptcy powers, orihgtieose to conduct a form of
doctrinal guerilla warfare on theeminole Triberinciple. Pursuant to this second
strategy, Justice Stevens would carve out whatexeeptions he could manage to
get away with, regardless of their logical force parposes of sovereign immunity.
We ultimately conclude that while Justice Stevesmsnss to have chosen the latter
course, it is the former option that is dictated thyee demands of principled
constitutional decision making so essential toGloert's legitimacy in a democratic
society®

Part | of this Article examines the theories andspprudence of sovereign
immunity and the Eleventh Amendment as they exiptaat to the Court's decision
in Katz. In this manner, we will be able to underscore ttaksinconsistency
between theKatz holding and the jurisprudential and constitutionather"
surrounding sovereign immunity and the Eleventh Admeent. Part Il of this
Article provides a detailed explanation Kditz and its implications for the doctrine
of state sovereign immunity and Eleventh Amendmeomstruction. It also
critiques the Court's claims of a principled distion between the Bankruptcy
Clause, on the one hand, and the remaining Attiptenvers conferred on Congress,
on the other. We conclude that no such distinatimm be justified by any means of
principled constitutional analysis. In Part lll wentrast thé&atz Court's decision-
making methodology with the methodology described Professor Herbert
Wechsler in his famed exegesis on principled desisnaking®® We ultimately
conclude that because the Court's decision is gaiti on the result desired rather
than on a principled, consistently applied analgéithe Eleventh Amendment, it is
unacceptable. This is so, regardless of one's aymor the ethos that spawned it.

%7 See517 U.S. 44, 93 (1996) (Stevens, J., dissentiog)dluding Congress is not constitutionally barred
from making state subject to action in federal tour

3 see idat 66 (overrulindJnion Gas.

% Seeinfra notes 80-88 and accompanying text (describingrsityetheory and plan-of-the-Convention
theory).

0 See generallyderbert WechslefToward Neutral Principles of Constitutional Laf3 HARV. L. REv. 1
(1959) [hereinafter Wechsledeutral Principle$ (discussing power of courts to decide constindiccases).
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|. SOVEREIGNIMMUNITY AND THE ELEVENTH AMENDMENT:
PRE-KATZTHEORY AND DOCTRINE

The effort to define the contours of the states/eseign immunity against
private suit in federal court did not end with theification of the Eleventh
Amendment and its rebuke of tldisholmdecision. The amendment, by its terms,
appears at most to have insulated states fromdkedeurt suit by someone other
than its own citizen$: Nevertheless, the Court has consistently exterttied
principle of state sovereign immunity far beyond #pparent confines imposed by
the amendment's te$¢For example, the Eleventh Amendment has beenbyeide
Court to prohibit suits against states in admiral@ythough the text of the
Amendment expressly refers only to suits in law agdity?® The Court has also
held that the Eleventh Amendment bars suits brobgha foreign state against a
state although, again, this prohibition is not fduwithin the text of the
Amendment?

The most dramatic expansion of state sovereign initywwvas imposed by the
Court late in the nineteenth centuryHians v. LouisianA®> where it construed the
amendment to prohibit suits by in-state citizersswall as those from out of stédfe.
In that case, Hans, a citizen of Louisiana, browggfitt against the state of Louisiana
to recover coupons in the amount of $87,500 thatweanexed to bonds issued by
the Staté’ Although the suit arose under the United Statess@mtion and,
therefore presumably could have been cognizablindyederal judiciary pursuant
to its federal question jurisdiction, the Court eslieless held that it was
constitutionally precluded by sovereign immurfftyThis was true even though, as
previously noted, the Eleventh Amendment by itsngeiprohibits only those suits
brought against a state by citizensamiotherstate!® In reaching its decision, the
Hans Court reasoned that had Congress, while draftiegBleventh Amendment,

“1 U.S.CoNsT. amend. X! ("The Judicial power of the United 8tashall not be construed to extend to
any suit in law or equity, commenced or prosecuatgainst one of the United States by Citizens ottaro
State, or by Citizens or Subjects of any ForeigieSt).

42 SeeReDISH, TENSIONS supranote 3, at 141 (arguing sovereign immunity hasnbedended beyond
limitations in text of Eleventh Amendment).

3 See In reNew York, 256 U.S. 490, 500 (1921) (noting statemimity from suitin personamin
admiralty suit brought by private person).

4 SeePrincipality of Monaco v. Mississippi, 292 U.S. 3B29 (1934) (indicating Eleventh Amendment
bars suits brought against state by citizens aifor state).

%5134 U.S. 1 (1890).

6 See idat 10 (noting state cannot be sued by citizen ofteer state or foreign state on "mere ground" of
case arising under Constitution).

“"1d. at 3.

% See id.at 20 (explaining suit could not be recognized kyefal judiciary despite existence of
constitutional question).

49 SeeREDISH, TENSIONS supranote 3, at 141 (discussing hdtansextended Eleventh Amendment to
suits against states by in-state citizens).
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included language stating that the Amendment didoao a citizen from suing her
own state, the Amendment would never have beentadi‘?p

This doctrinal susceptibility of the Eleventh Amemeht to extra-textual
interpretations has continued to render it the ettbpf much theorizing: For our
purposes it is necessary to describe five theod&sEleventh Amendment
construction: theHans doctrine, the congressional abrogation theory, pilag-of-
the-Convention theory, the diversity theory, anel txtualist theory?

%0 See Hans134 U.S. at 15 (pondering whether Eleventh Amendmenld have passed with additional
provision). Indeed, thelansCourt insisted that "[t]he supposition that it wd{have been adopted with the
offending clause] is almost an absurdity on itefatd.

51 SeeREDISH, TENSIONS supranote 3, at 139 (providing commentary on state ge immunity and
Eleventh Amendment). The leading commentaries delAmar,Of Sovereigntysupranote 34 (diversity
theory, despite its inconsistency with text); Stewea Baker,Federalism and the Eleventh Amendmét
U. CoLo. L. Rev. 139 (1977) (examining tools and outcomes usqzhst to analyze Eleventh Amendment);
Field, Part One supra note 7 (suggesting sovereign immunity is common Boctrine rather than
constitutionally compelled); William A. Fletche, Historical Interpretation of the Eleventh Amenatne\
Narrow Construction of an Affirmative Grant of Jsdliction Rather Than a Prohibition Against
Jurisdiction 35 SAN. L. Rev. 1033 (1983) (concluding adopters of Eleventh Adment did not intend to
ban federal question or admiralty jurisdiction oymivate suits against states); John J. Gibbdmg
Eleventh Amendment and State Sovereign ImmuniBeiAterpretation 83 GoLUM. L. REV. 1889 (1983)
(taking narrow view of Eleventh Amendment analysisgki C. JacksonThe Supreme Couyrthe Eleventh
Amendmentand State Sovereign Immuni§8 YALE L.J. 1, 6—7 (1988) (arguing sovereign immunity is
federal common law principle, limits remedies ofideal courts, and effects reallocation of judigalver
from federal to state court); Lawrence C. Marsheighting the Words of the Eleventh Amendméng
HARV. L. REV. 1342 (1989) (addressing Eleventh Amendment tesprilliam P. MarshallThe Diversity
Theory of the Eleventh Amendment: A Critical Evitim 102 HARvV. L. REV. 1372 (1989) (focusing on
historical claims of diversity theorists); Nowatke History of the Eleventh and Fourteenth Amendsnen
supra note 14 (advocating broad congressional power olicgp states, consistent with Eleventh
Amendment); John R. PagaBJeventh Amendment Analysi89 ARK. L. REv. 447 (1986) (analyzing
Eleventh Amendment issues with plaintiff's statsfendant's status and waiver of immunity by state
Congress); and Laurence H. Tribetergovernmental Immunities in Litigatipfaxation and Regulation:
Separation of Powers Issues in Controversies Abederalism 89 HARV. L. REV. 682 (1976) [hereinafter
Tribe, Federalisn (discussing differences between roles of Congeess judiciary in policing states).
Justices Powell, Brennan, Stevens, Rehnquist andefSdave repeatedly considered the appropriate
construction of the Eleventh Amendment, in paricubnd the principle of state sovereign immunity,
general.See, e.g.Cent. Va. Cmty. Coll. v. Katz, 126 S. Ct. 990, 1608 (2006) (Stevens, J.) (exploring
historical implications of Bankruptcy Clause foatst sovereign immunity); Tenn. Student AssistancgpC
v. Hood, 541 U.S. 440, 446 (2004) (Rehnquist, Giddlicating Court has recognized sovereign immuisit
not limited to literal terms of Eleventh Amendmereminole Tribe of Fl. v. Fla., 517 U.S. 44, 108-1
(1996) (Rehnquist, C.J.) (Souter, J., dissentirdj3c(issing intersection of Eleventh Amendment and
sovereign immunity); Pennsylvania v. Union Gas @&®&1 U.S. 1, 7-13 (1989) (Brennan, J.) (explaining
when Congress can override state immunity from n@aopedamages in federal court); Atascadero State
Hosp. v. Scanlon, 473 U.S. 234, 247-48 (1988) (Baen J., dissenting) (disagreeing with majority's
Eleventh Amendment doctrine); Welch v. Tex. DepiHmhways & Pub. Transp., 483 U.S. 468, 497 (1987)
(Brennan, J., dissenting) (advocating adoptionieémity theory);Welch 483 U.S. at 472—-74 (Powell, J.)
(stating Supreme Court's interpretation of EleveAthendment); Employees of Dep't of Pub. Health &
Welfare v. Dep't of Pub. Health & Welfare, 411 U.&79, 320-24 (1973) (Brennan, J., dissenting)
(explaining traditionalist view of Eleventh Amendmelerives from "traditional nonconstitutional priples
of sovereign immunity").

%2 SeeREDISH, TENSIONS supranote 3, at 139 (discussing various theories regarihterpretation of
Eleventh Amendment). The other commonly acceptesbrih the total inclusion theory, while widely
discussed, is not relevant to our discussion aisd tharefore, been omitted from our analysis. ttusth be
noted that while each of the five theories discddserein is susceptible to serious criticism, paltrly on
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Adoption of theHans doctrine signaled the Court's almost universaligad
construction of the Eleventh Amendment in particalad state sovereign immunity
in general. Indeed, prior t&atz the Court had almost always interpreted
constitutional sovereign immunity broadly to prahibearly all law suits brought
by private citizens against unconsenting stat&he rare exceptions to théans
doctrine have, for the most part, been short-livednarrowly confined* The
Court's most notable pi€atz departures from thidansdoctrine came in two cases,
Pennsylvania v. Union Gas Cvand Fitzpatrick v. Bitzer® In Union Gas the
Court held that the Eleventh Amendment did not flmibiCongress from abrogating
state sovereign immunity when legislating pursu@nthe Interstate Commerce
Clause>’ However, that decision was expressly overruledelatively short order
by Seminole Tribg® The Hans doctrine can therefore be deemed to represent the
Court's overall construction of the Eleventh Amemwdin prior toKatz, with the
narrow exception recognized Fitzpatrick There the Court held that Congress
possesses legislative authority pursuant to se&iohthe Fourteenth Amendment
to remedy state violations of the amendment's anlise provisions? The
decision's reach is confined to the section 5 canteowever, because it was
grounded in the premise that the Fourteenth Amentisigpercedes the Eleventh,
to the extent that the two conflftThe same cannot be said, of course, of any of
Congress's Article | powers.

The remaining four theories of Eleventh Amendmenhstruction, each
advocating broad congressional power to abroga® stnmunity, have been
soundly and, for the most part, consistently rejeédiy the majority of the Couft.
This is so despite the fact that they have beeajquérstly advocated by dissenting
Justices and scholarly commentafbrs.

textual grounds, space constraints prohibit théugion of such a discussion. The purpose of thiscke
after all, is not to fight anew the battles of fleventh Amendment.

%3 Seesupranote 18 and accompanying text (discussing casesentourt has extended state sovereign
immunity beyond limits of Eleventh Amendment).

5 Seesupranote 19 and accompanying text (citing continuirgtle in U.S. Supreme Court on how to
interpret Eleventh Amendment).

%5491 U.S. 1 (1989).

%6427 U.S. 445 (1976).

57 See Union Gas Cp491 U.S. at 23 (concluding federal statute remdiatates liable in money damages
in federal court and Congress can render thenabtelwhen legislating pursuant to Commerce Clause).

%8 See517 U.S. 44, 45 (1996) (holdirigx Parte Youngloctrine does not empower Congress to abrogate
state sovereign immunity)

%9 See Fitzpatrick427 U.S. at 445-46.

0 See idat 456 ("[T]he Eleventh Amendment, and the pptebf state sovereignty which it embodies are
necessarily limited by the enforcement provisioh§ b of the Fourteenth Amendment.").

1 See e.g., Seminole Trihe517 U.S. at 58 (rejecting diversity and planfed-Convention theories,
thereby rendering congressional abrogation theatist@al nullity).

62 See idat 158-59 (Stevens J., dissenting) ("[l]s it plausible totemd that the plan of the convention
was meant to leave the National Government witlamyt way to render individuals capable of enforcing
their federal rights directly against an intransig8tate?")See generalhlAmar, Of Sovereigntysupranote
34 (discussing federalism and sovereignty in Ctutth).
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The congressional abrogation theory was first diesdrby Professors Laurence
Tribe and John Nowak in separate articles appeanitiie 197082 They contended
that the Eleventh Amendment was intended to caénauthority of thdederal
judiciary to abrogate state sovereign immunity, but notepride Congressof that
authority®® According to Professor Tribe, the Eleventh Amendidoes not limit
the power of Congress when "acting in accordandé ws Article | powers as
augmented by the necessary and proper clause [fromlffectuat[ing] the valid
substantive purposes of federal law by compellitages to submit to adjudication
in federal courts . . . ® Thus, when faced with a private suit against an
unconsenting state in federal court, both sch@egsed, the judiciary's sole duty is
to divine congressional intent. If the Court detigres that Congress intended to
revoke state sovereign immunity, the inquiry shobkl at an end and the suit
allowed?®®

The so-called "plan-of-the-Convention" theory, @artaited most clearly by
Justice Brennan ibbnion Gas®’ and appropriated for use by Justice Steve&ia
in the unique context of bankruptcy, is premisedtlom concept "that the States
enjoy no immunity where there has been a surreoifdiénis immunity in the plan of
the [Constitutional] conventior?® As one of us has previously described the theory,

[According to Justice Brennan,] the limit on thewss of the
judiciary to hear suits by in-state citizens agamstate does not
derive from either the eleventh amendment or fromy ather
constitutional provision, but rather from the namstitutional,
common-law doctrine of sovereign immunity. Jus8rennan thus
identified two sources of sovereign immunity: thar bof the
eleventh amendment against suits brought by ostadérs and the
common-law bar against suits by in-state citizérige significant
difference between the two, he argued, is that kanlthe
constitutional type of immunity, the common-law rfor of
sovereign immunity was waived by the states attime of the
Constitution's ratification to the extent that Cosgs was given

% Nowak, Congressional Powersupra note 14 (examining historical development of Efete
Amendment); Tribe,Federalism supra note 51 (analyzing Eleventh Amendment and fedgrdicial
power).

% See supraote 63 and accompanying text (commenting on pesposEleventh Amendment).

% Tribe, Federalism supranote 51, at 694.

% See id.at 713 (arguing "the law of eleventh amendment imityuand intergovernmental tax and
regulatory immunity can be organized . . . by ditento separation of powers issues implicit insthe
questions of federalism").

67491 U.S. 1, 19-20 (1989) ("Because the Commeraas@lwithholds power from the States at the same
time as it confers it on Congress, and becausedhgressional power thus conferred would be incetepl
without the authority to render States liable irmdges, it must be that, to the extdmt the States gave
Congress the authority to regulate commerce, theyralinquished their immunity where Congress fbiin
necessary, in exercising this authority, to reridem liable.").

®81d. at 19 (quoting Hamilton, AE FEDERALISTNO. 81,supranote 6) (internal citations omitted).
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power to legislate under its enumerated powersriitla I. Thus, if

Congress, in the exercise of one of its powersdeenthe state
subject to suit by in-state citizens, the commam-idoctrine of

sovereign immunity does not act as a$ar.

Yet another approach, referred to as the divetbgpry, was introduced to the
Court by Justice Brennan, writing in dissent Atascadero State Hospital v.
Scanlon® This theory construes the Eleventh Amendment haraonly to those
suits brought against a state when jurisdictiograginded solely on the diversity of
the parties® That is, the diversity theorists believe that Eleventh Amendment
was designed to do nothing more than overrule #reow holding inChisholm
which had construed the provision of Article llecsion 2 extending the federal
judicial power to suits between a state and cigzeh another state to effect a
revocation of pre-existing common law-based stateeign immunity. Thus, the
argument proceeds, the amendment does nothing tharerepeal one basis for
subject matter jurisdiction, namely the state diitgrclause€? So construed, the
amendment permits private suits against statesfederal forum by out-of-state
citizens whenever a federal cause of action ex@sigrovide an independent basis
for jurisdiction. In these suits, the basis of jsgb matter jurisdiction is federal
question, not the state diversity clatde.

The diversity theory works in tandem with the ptafrthe-Convention theory.
Advocates of the diversity thedfy acknowledge—if only for purposes of
argument—that there existed at the time of the @otisnal Convention a
generalized "ether" of state sovereign immunityheited from our English
tradition.  Unlike the Eleventh Amendment, this -@envention sovereign
immunity was not confined to suits in which subjenstter jurisdiction was
grounded in the state diversity clause as dictagethe Eleventh AmendmefitBut
while its reach may have been broader, its legalrc® was by no means as

%9 ReDISH, TENSIONS supranote 3, at 188. The plan-of-the-Convention theafrgovereign immunity is
the focus of one prong of Justice Stevens' two-gedrattack on state sovereign immunitKeitz, discussed
infra.

473 U.S. 234, 258-90 (1988) (arguing there isheeita constitutional principle of state sovereign
immunity nor a constitutionally mandated policy e%cluding from federal court suits against States)
(Brennan, J., dissenting). The diversity theoryso¥ereign immunity is the focus of the second prohg
Justice Stevens's two-pronged attack on state eigmemmunity inKatz, discussedéhfra.

" See id at 289 ("[T]he [Eleventh] Amendment was intended remedy an interpretation of the
Constitution that would have had the state-citiaed state-alien diversity clauses of Article Ilir@dpating
the state law of sovereign immunity on state-lawses of action brought in federal courts.").

2 See id ("The original Constitution did not embody a iisle of sovereign immunity as a limit on the
federal judicial power. There is simply no reasom¢lieve that the Eleventh Amendment establishet a
broad principle for the first time.").

3 See id at 286-87 (suggesting State could not be suddderal court where basis of jurisdiction is
diversity).

™ See generallyAmar, Of Sovereigntysupra note 34 (analyzing grants of diversity jurisdictidn
Constitution and previous case law).

5 See id(discussing roots of diversity jurisdiction andtstaovereign immunity).
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powerful.  Unlike the Eleventh Amendment, this @envention sovereign
immunity could of course not have been dictatedhgyConstitution, which did not
exist at the time. Its legal source, then, musehaeen the common law, inherited
originally from England. Under the plan-of-the-@ention theory, when the states
ratified the Constitution they ceded whatever seiggr immunity they possessed by
reason of the common law and political traditiortiie extent the document vested
power to legislate in Congre&sSince Article |, section 8 vests in Congress
authority to legislate to regulate both interstatemmerce and bankruptcies,
whatever pre-constitutional immunity states mayehpussessed had been ceded in
these areas pursuant to "the plan of the Convelition

The final theory of Eleventh Amendment constructies label the "textualist"
approach, because it takes the amendment's texttiat it says within its four
corners—no more, no less. By its terms, the amendprohibits the extension of
federal jurisdiction to "any" suit brought by antaif-state citizen against a state.
Under this approach, use of the word, "any" inatkd the diversity theory,
because even suits brought by out-of-staters thiae ainder federal law are
prohibited. Construed in this manner, the Elevexitiendment ignores the specific
source of subject matter jurisdiction, becauset®ffiaice it extends its jurisdictional
bar to any suit in which the plaintiff of one statees another state.

What the terms of the amendment miat prohibit, however, are suits of any
kind brought by in-state citizens against a statéhe Constitution says nothing
about such suits, and to the extent that thereexiist some form of common law
sovereign immunity prior to the Convention, surslich state protection must be
trumped by the Constitution's grant of legislagpaaver to CongresS$.

TheKatz Court's selective departure from tHansdoctrine is notable, not only
because such a departure is virtually unprecedebtegdoecause both the plan-of-
the-Convention and the diversity theories were esgly rejected by the Col(itin
its most significant podttans Eleventh Amendment caseseminole Tribe of
Florida v. Florida® In that case, the Seminole Tribe brought suiteideral court
against the State of Florida for the state's réfissanter into negotiations with the
Tribe for the purposes of establishing casinos ripalt land®* The procedure

5 REDISH, TENSIONS supranote 3, at 188.

"7 SeeU.S.CoNsT. amend. Xl (prohibiting suits against States by citizens afther state or of a foreign
state).

8 This theory is generally associated with Profedsmwrence MarshallSeeLawrence C. Marshall,
Fighting the Words of the Eleventh Amendmel?2 HarRv. L. Rev. 1342, 1343 (1989) ("[T]he
congressional abrogation theory, asserts thatElevgnth] [A]Jmendment restricts the authority ofideal
courts to adjudicate cases against states onljpenabsence of a congressional enactment allowiitg su
against states."). One of us has also written fhlgrof the approactSeeREDISH, TENSIONS supranote 3,
at 191-93.

" The rejection of the diversity and plan-of-the-@ention theories renders the congressional abamyati
theory a practical nullity.

80517 U.S. 44 (1996).

81 See id.at 51-52 (noting plaintiffs argued Florida viokt@5 U.S.C. § 2710(d)(3), which required
Florida to negotiate with plaintiffs in good faith)
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providing for the cause of action was authorizedh®y Indian Gaming Regulatory
Act,®? which Congress had issued pursuant to the powsflemed upon it by the
Indian Commerce Claug.

In determining that the Eleventh Amendment didfaot, bar Congress from
abrogating state sovereign immunity when legistptiursuant to the Commerce
Clause, thereby overrulindgJnion Gas®* the Court in Seminole Triberelied
principally on a reaffirmation of thelansdoctrine. Justice Rehnquist, writing for
the majority, reasoned that while by the bare téxhe Eleventh Amendment only
the Article Ill diversity jurisdiction of the fedal courts appears to be restricted,
"we have understood the Eleventh Amendment to stemidso much for what it
says, but for the presupposition . . . which it faoms."® This presupposition,
according to the Court, conforms with Alexander Heon's oft-repeated statement
that "[i]t is inherent in the nature of sovereigmiyt to be amenable to the suit of an

825 U.S.C. § 2710 (2000).

8 Seel.S.CONST. art. |, § 8, cl. 3 ("To regulate Commerce with the Indian Tribes . . . .")

8t is important to note that the Court's rejectiniSeminole Tribef Union Gasshould have foreclosed
at least much of the reasoning, if not the resediched, irKatz Although it is unnecessary to consider
Union Gasat length, two concepts in particular merit ouemtion as they form much of the basis of the
Court's later opinion ifKatz notwithstanding their explicit rejection Beminole TribeThe Court inUnion
Gasrelies upon the following two concepts to reastdiecision: First, relying on the Court's earliecidion
in Fitzpatrick v. Bitzer 427 U.S. 456 (1976), that Congress, when legigjgtursuant to the enforcement
provisions of the Fourteenth Amendment, was nohipited by the Eleventh Amendment from abrogating
state sovereign immunity because the Amendmentusrueal a cession of power to the federal government
by the states, th&lnion GasCourt finds that the same holds true for legistatenacted pursuant to the
Commerce Clause, as it too represented a cessiggowér to the federal government by the States.
Pennsylvania v. Union Gas Co., 491 U.S. 1, 15-BBY} (discussing Congress' ability to abrogateestat
sovereign immunity when legislating under Commef@ause because, like Fourteenth Amendment,
Commerce Clause represents cession of power toalegievernment by states). Second, the Court adopte
the plan of the Convention argument:

We have recognized that the States enjoy no immyunhere there has been "a
surrender of this immunity in the plan of the comien." Because the Commerce
Clause withholds power from the States at the s@me as it confers it on Congress,
and because the congressional power thus confemattl be incomplete without the
authority to render States liable in damages, trbe that, to the extent that the States
gave Congress the authority to regulate commeriigey talso relinquished their
immunity where Congress found it necessary, in @sielg this authority, to render
them liable. The States held liable under suchry@ssional enactment are thus not
"unconsenting”; they gave their consent all at oriceratifying the Constitution
containing the Commerce Clause, rather than oselog-case basis.

See idat 19-20 (internal citations omitted). These raaseere explicitly rejected as insufficient to amte
state sovereign immunity when legislating pursuaran Article | power irSeminole Tribgsee discussion
infra, and thus the Court's adoption of the same reaganiKatz is surprising.Compare Seminole Tribe
517 U.S. at 66 (rejecting holding Wnion Gag, with Cent. Va. Cmty. Coll. v. Katz, 126 S. Ct. 990, 200
(2006) (holding states agreed in plan of Conventmmrrelinquish sovereign immunity regarding federal
bankruptcy and did so when Bankruptcy Clause wigfted).

8 Seminole Tribe517 U.S. at 54 (quoting Blatchford v. Native Wil of Noatak, 501 U.S. 775, 779
(1991)). This statement is an explicit rejectiontaf diversity theory later adopted by the majoiritiKatz.
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individual WITHOUT ITS CONSENT . . . % Moreover, it reaffirms the Court's
century-old insistence "that federal jurisdictioneo suits against unconsenting
States 'was not contemplated by the Constitutioenwvastablishing the judicial
power of the United State$™

In reaching its decision, th&eminole TribeCourt expressly rejected the
contrary holding inUnion Gas® In that case, Justice Brennan, writing for a
plurality, held that Congress was not barred by Ekeventh Amendment from
authorizing a private suit in federal court agaiast unconsenting state when
legislating pursuant to the Interstate Commercau® Relying on the plan-of-
the-Convention theory, Justice Brennan reasonetl ttte states had agreed to
permit Congress to abrogate their sovereign immgumiten legislating pursuant to
the Commerce Clause when the States ratified ttezskate Commerce Clause at
the Constitutional Conventioll. As further support for the holding, Justice Bremna
relied on the Court's earlier holding Fitzpatrick that Congress was not forbidden
by the Eleventh Amendment from abrogating stateesmgn immunity when
legislating pursuant to the enforcement provisiohthe Fourteenth Amendment as
the Amendment represented a cession of power byStates to the federal
government® According to Justice Brennan, because the rafificaof the
Commerce Clause represented a similar cession wempdby the states to the
Federal Government, the Eleventh Amendment shooldferbid congressional
abrogation of state sovereign immunity when legiistapursuant to the Commerce
Clause®

In rejectingUnion Gas the Court inSeminole Tribesought to answer three
guestions. The first was whether there existsircipled distinction between the
Interstate Commerce Clause and the Indian Comm@&augse that could support a
holding in Seminoleat odds with the holding ibnion Gas>® The Court answered
that question by concluding that there is no wagisttinguish the first clause from
the second clause because both are "grant[s] bbatyt to the Federal Government
at the expense of the States . . . [and if] angththe Indian Commerce Clause
accomplishes a greater transfer of power . . . thaes the Interstate Commerce
Clause.* The Court then proceeded to its second questidvetiver the Court's
reasoning irnJnion Gas,first, that the states ceded their sovereign inmityuwahen

8 1d. (quoting Hans v. Louisiana, 134 U.S. 1, 13 (18@fJoting Hamilton, RE FEDERALIST NO. 81,
supranote 6)).

871d. (quotingHans 134 U.S. at 15).

8d. at 66 (concludingJnion Gaswas wrongly decided and overruling it).

89 See Union Gas491 U.S. at 19 (allowing private suit in fedecalirt against unconsenting state when
Iegislating under Commerce Clause).

° See idat 19-20 (asserting states relinquished sovereigmuinity as required by the Commerce Clause
when they ratified U.S. Constitution).

L See idat 15-17, 19 (relying oRitzpatrick).

2 See idat 16-17 (discussing similarity between Fourtegktiendment and Commerce Clause in that
both represent cession of state power to federadrgment).

Zj See Seminole Trib&17 U.S. at 62.

Id.
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they ratified the Interstate Commerce Clause armbreg that theFitzpatrick
reasoning is equally applicable to the Commerceisglaas well as to section 5 of
the Fourteenth Amendment, was correct and thus mmstrol the outcome in
Seminole Trib& The Seminole Court delivered a resounding "no" to this
questior’® In rejectingUnion Gasand the Seminole Tribe's suit, the Court stated, i
language that is particularly relevant to our cdasation ofKatz, the following:

In overrulingUnion Gastoday, we reconfirm that the background
principle of state sovereign immunity embodied fre tEleventh
Amendment is not so ephemeral as to dissipate wierubject of
the suit is an area, like the regulation of Indcammerce, that is
under the exclusive control of the Federal GovemmEven when
the Constitution vests in Congress complete law#ngaauthority
over a particular area, the Eleventh Amendment gy
congressional authorization of suits by private tipar against
unconsenting States. The Eleventh Amendment resthe judicial
power under Article Ill, and Article | cannot beedlsto circumvent
the constitutional limitations placed upon fedguaisdiction?’

Implicit in this statement is the Court's assumptibatno Article | power—be it
commerce, copyright, bankruptcy, or any other sewtlegislative authority—is
sufficient to abrogate state sovereign immunity.

This dictate was peripherally addressed by the Cooore recently in
Tennessee Student Assistance Corporation v. Pfawefore it became the focus of
the Court's decision iKatz. Thus, before providing a detailed examination & th
Court's decision ifkatz it is necessary to consideiood In Hood, the Court held
that a bankruptcy debtor's initiation of an advergaroceeding against a state in
federal court for the purposes of securing a hapddbtermination, as required by
the Bankruptcy Act? was not barred by the Eleventh Amendni8halthough the
result was somewhat surprising given tlssminoleTribe appeared to close the
door to all attempts at congressional abrogationstate sovereign immunity
through legislation issued pursuant to its Artitlpowers, the Court carved out a
narrow exception for hardship determinations inkpaptcy case$®*

1d. at 44.

% See idat 72—73 (upholding state sovereign immunity anerailingUnion Gas.

7|d. at 72-73.

%541 U.S. 440 (2004).

% Seell U.S.C. § 106(a) (2006) (regulating waivers ofeseign immunity); § 523(a)(8) (providing
exceptions to discharge).

10 5ee541 U.S. at 445 (holding “that a bankruptcy csudischarge of a student loan debt does not
implicate a State's Eleventh Amendment immunity'). .

01 gee id.at 451 (holding undue hardship determination doesimplicate Eleventh Amendment or
abrogate State sovereign immunity). As discusséd, theHood Court expressly foreclosed the procedure
at issue irKatz suggesting that it would be an express violatibthe Eleventh Amendmenid. at 453-55
(drawing distinction betweeim rem and in personamjurisdiction and finding former did not violate
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Petitioner, Tennessee Student Assistance Corpordi®AC] was a state
agency in charge of administering student loan g % Respondent, Hood,
took out student loans that were guaranteed by T3AE subsequently filed for
bankruptcy in federal bankruptcy cotfif.Pursuant to the procedure mandated by
the Bankruptcy Act, student loans guaranteed hig stad federal agencies are not
included in a general debt discharge order unleesbankrupt seeks an undue
hardship determination from the guarartf8rHood therefore filed a complaint
against TSAC, seeking a hardship determinationwhmatid serve to discharge her
student loart®

The Hood Court reasoned that the intricate procedure reduipg the
Bankruptcy Act for the purpose of determining wieetla student loan guarantee
was dischargeable was not a suit against the &tatpurposes of the Eleventh
Amendment® The Court based this conclusion on its belief that bankruptcy
court's jurisdiction isn rem—premised on that court's control of the entiratesof
the bankrupt (thees—and thus an adversary proceeding for the purpoges
making a hardship determination is not a suit agjagm unconsenting state for
Eleventh Amendment purposes. It is, rather, rgetted assertion of jurisdiction
over theres— the estate of the bankrupf.

Although theHood Court's reasoning is subject to questiiit is important to
note that the Court was careful to craft its decishs a narrow holding, explicitly
confined to the particular procedure at is§idndeed, theHood Court explicitly
differentiated the procedure at issue from thatsm®ered subsequently by tKatz

Court! This is therefore an appropriate point at whickexplore the holding and

Eleventh Amendment). Th€atz Court nevertheless rather craftily exploited thema opening left by the
Court inHood to grab a toehold from which it would issue itgpamsive and rather breathtaking ruling.
Cent. Va. Cmty. Coll. v. Katz, 126 S.Ct. 990, 10@D06) (relying on ancillary jurisdiction tm rem
proceedings for bankruptcy courts in holding s&ateereign immunity was not abrogated).

12 See Hood541 U.S. at 443.

193 See idat 444 (stating respondent, between July 1988Fatduary 1990, signed promissory notes for
her loans, and her balance when she filed for heméy was $4,169.31).

104 5ee id (referring to 11 U.S.C. § 528 (a)(8), and notitigdent loans guaranteed by government are not
included in general discharge, unless bankrupteytcdetermines it would impose "undue hardship" on
debtor).

195 See idat 44445 (indicating Hood reopened her bankrupition for "limited purpose of seeking a
determination by the bankruptcy court that her stiidoans were dischargeable").

16 see id.at 451 (concluding undue hardship determinatiomgko by Hood not a suit against a State
under Eleventh Amendment).

107 See idat 450("[BJankrupty court's jurisdiction is premised dmetres, not on the [person] . . . ."). It
should be noted that one commentator is criticdhefCourt's determination that the proceedingsie is
in remand thus does not violate the Eleventh Amendniabaker supranote 5, at 96 ("[T]héiood Court
rested its decision upon the awkward and erronesupposition that discharge and dischargeability
proceedings are an exercisarofemjurisdiction.").

198 Seesupranotes 91-92 and accompanying text (discussing Botetision inFitzpatrick and noting
Fourteenth Amendment supersedes Eleventh to ekieptonflict).

19 5ee Hoog541 U.Sat 451 (confining holding to facts of case).

10 |d. at 454 (“Clearly dismissal of the complaint is mgipropriate as the court himsrem jurisdiction
over the matter, and the court here has not ateinjot adjudicate any claims outside of that judsdn.
The case before us is thus unlike an adversaryepdieg by the bankruptcy trustee seeking to recover
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reasoning oKatz, to understand the manner in which it went beytred Court's
prior holding inHood

Il. CENTRALVIRGINIA COMMUNITYCOLLEGE V. KATZ
DECISION, CONSEQUENCES ANDCRITIQUE

A. The Framework of th€atz Decision

The Bankruptcy Act provides in part that "[n]otwstanding an assertion of
sovereign immunity, sovereign immunity is abrogadedo a governmental unit . . .
. The court may issue against a governmentalamdrder, process, or judgment . .
. including an order or judgment awarding a moregovery, but not including an
award of punitive damage$* The term "governmental unit" is defined to include
"State," a "municipality,” and a "department, ageic instrumentality of . . . a
State.*? The Supreme Court granted certiorarikiatz purportedly to answer the
question it had chosen to evade in its 2004 detisidHood* namely whether
Congress's decision to abrogate state sovereigrumitynin the Bankruptcy Act
was constitutional™* This time, the Court chose to reach the questigan though
it had seemingly been foreclosed by the Court'ssatetin Seminole Tribé™®

Petitioners, Central Virginia Community College atslfellow colleges, were
publicly funded Virginia institution’s® of the sort generally entitled to state
sovereign immunity under the Court's "arms-of-ttees doctriné’’ Respondent
Katz was the court-appointed trustee of the bartkeafate of Wallace's Bookstores,
a Kentucky entity which had conducted business @ightral Virginia Community
College and other state institutions before filiiog relief under the Bankruptcy
Act.*'® After his appointment as trustee, Katz initiatedogedings in a Bankruptcy
Court in the Eastern District of Kentucky, pursuant to the Bankruptcy Act, to

property in the hands of the State on the grounalsthe transfer was a voidable preference. Evem ifvere
to hold that Congress lacked the ability to abregaate sovereign immunity under the Bankruptcyusda
as TSAC urges us to do, the [blankruptcy [clourtildastill have the authority to make the undue bhig
determination sought by Hood.").

1111 U.S.C. § 106(a)(3) (2006).

1271 U.S.C. § 101(27) (2006) (defining "governmeniait").

13541 U.S. 440 (2004).

14 SeeCent. Va. Cmty. Coll. v. Katz, 126 S. Ct. 990, 9@006) (noting Court granted certiorari to
determine whether Article 1, section 8, clause £ohfstitution "gives Congress the authority to ghte
States' immunity from private suits").

15 See517 U.S. 44, 45, 72-73 (1996) ("The Eleventh Ameeninrestricts the judicial power under
Article 1lI, and Article | cannot be used to circuent the constitutional limitations placed upondied
jurisdiction." ).

16 5ee Katz126 S. Ct. at 994 (describing identity of Petigoas institutions of higher education).

17 see id.(quoting Alden v. Maine, 527 U.S. 706, 756 (199@hdicating petitioners were Virginia
inﬁistutions of higher education, and were "arngsfhe State entitled to sovereign immunity").

See id
119d. (stating respondent brought action in bankruptayrctpursuant to §§ 547(b) and 550(a)").
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recover allegedly preferential transféPamade by Wallace's Bookstores to Central
Virginia  Community College and other state instdos in violation of the
established procedures provided for under the Baotky Act'** Petitioners moved
to dismiss Katz's claim on sovereign immunity grsinbut the relief they sought
was denied by the bankruptcy cotfftThis denial was then affirmed by both the
district court?® and the Court of Appeals for the Sixth Circidft.

Although the Court, as related above, purportedinted certiorari to consider
whether Congress's attempt to abrogate sovereigruitity in the Bankruptcy Act
was acceptable, thereby rendering Katz's prefereaceidance proceeding
allowable, it once agaifailed to answer its own question. This time, fagure
stemmed not from timidity, but from a perceived im@ss that was the result of a
masterful judicial slight-of-hand. For by the tindastice Stevens announced the
Court's surprising opinion, the threshold questi@s no longer whether Congress
had the ability to abrogate sovereign immunity whegislating pursuant to the
Bankruptcy Clause, but rather whether the Stated Waived their sovereign
immunity, to the extent necessitated by the BantkyuClause, when they ratified
the Constitution. Indeed, the Court found that forposes of the decision "the
relevant ‘abrogation' [to consider] is the oneaéd in the plan of the Convention,
not by statute®

In its consideration of the refashioned threshaldstgion, the Court relied upon
the history of the Bankruptcy Clause, the legistatenacted in its wake, and the
nature of the bankruptcy power, in order to coneltigat the Bankruptcy Clause
"was intended not just as a grant of legislativtharity to Congress, but also to
authorize limited subordination of state sovereignmunity in the bankruptcy
arena.*”® The reason for pursuing this line of reasoningl&ar. It should be
recalled that th&eminole Tribe&ourt, in rejecting both the plan-of-the-Convention
and congressional abrogation theories, had made @k belief that neither the
Interstate Commerce Clause nor the Indian Comme@ieeise conferred upon
Congress the ability to abrogate state sovereignunity when legislating pursuant
to those Article | power¥’ Implicit within its holding was that no Articlegower

12014, A preferential transfer is defined as "any transfiean interest of the debtor in property . . . &t

enables such creditor to receive more than sudlitorevould receive" during the normal course oéjpter
11 proceedings. 11 U.S.C. § 547(b) (2006).

'?! SeeKatz, 126 S. Ct. at 994.

122 5ee id at 995 (reiterating bankruptcy court denied jmetiér's motion because proceeding was barred
by sovereign immunity).

122 5ee idat 992.

1245ee id.

1% See id.(reasoning Court did not need to determine if Cesgrcould abrogate immunity because
Convention already abrogated state immunity).

126 1d. at 996 (declaring historical analysis of Bankrup@ause demonstrates intention to limit states'
powers in bankruptcy field).

127 5ee517 U.S. 44, 63 (199€xplaining Indian Commerce Clause and Interstatm@erce Clause are
indistinguishable, and therefore neither grant Cesg power to abrogate state immunity).
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was capable of achieving what the Commerce Clazmas not'?® Thus, unless the
Katz Court could somehow distinguish the Bankruptcy S#adrom the other
Article | grants of congressional authority, thecideon would be controlled by
Seminole Tribeand the suit precluded by the Eleventh Amendmenite Court
believed that such a distinction could be justifieal dubious conclusion, to say the
least.

B. The History of the Bankruptcy Clause

The majority's historical examination of "the bawko against which the
Bankruptcy Clause was adoptéd’teveals that the various American colonies, and
subsequently the several states, each employedatgddifferent mechanisms in
the discharge of debtors and their déBts.

[Tlhis patchwork of insolvency and bankruptcy lawsre [sic]

peculiar to the American experience. In Englandemghthere was
only one sovereign, a single discharge could ptotiee debtor
from his jailer and his creditors . . . . [Hlowey#re uncoordinated
actions of multiple sovereigns, each laying claimtite debtor's
body and effects according to different rules, s¥rd impossible
so neat a solution on this side of the Atlantfc.

According to the majority, the problems posed bgsth disparate schemes were
many and debilitating®® Not the least of them was the manifest unfairnesthe
debtor himself who might be discharged of his detat from his prison in one state
only to be seized and imprisoned by the bankrupisdens of another stat®.

128 See id.at 62 (contending if abrogation power exists undgicle | Commerce Clause power, all
sections of Article | also grant abrogation of stabvereign immunity).

Katz, 126 S. Ct. at 999.

1% See id at 997-98, 998 n.6 (noting lack of consistenttdalws among stategiting PETER J.
COLEMAN, DEBTORS AND CREDITORS IN AMERICA: INSOLVENCY, IMPRISONMENT FOR DEBT, AND
BANKRUPTCY, 1607-190(The State Historical Society of Wisconsin 197874)). The majority relies for
support on Coleman's statement that

At the time of the Revolution, only three of thertden colonies . . . had laws
discharging insolvents of their debts. No two oégh relief systems were alike in
anything but spirit. In four of the other ten cales insolvency legislation was either
never enacted or, if enacted, never went into £fed in the remaining six colonies,
full relief was available only for scattered, brigriods, usually on aad hocbasis to
named insolvents.

COLEMAN, suprg at 14.

lKatz 126 S. Ct. at 998.

%2 1d. at 996-98 (enumerating problems with Colonial Aimaer bankruptcy laws such as debtors being
imprisoned in one state after being dischargedniotteer, unfair treatment of debtors compared te@mth
prisoners, and different treatment of debtors thestate).

1% 5ee idat 996 (discussing problems regarding imprisonddais).
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This American problem required an American solut§nThe founders
responded to this apparently debilitating lack oifarmity with a command to the
Committee of Detail both "to encompass legislathats, and insolvency laws in
particular, within the coverage of the Full FaitimdaCredit Clause of the
Constitution [and to] 'establish uniform laws uptbie subject of bankruptcies . . .
1% Almost immediately, the Committee of Detail calltat "adding the power
'[tJo establish uniform laws upon the subject ohkraptcies' to the Naturalization
Clause of what later became Articlé®f'of the Constitution. Two days later, after
minimal debate, the Constitutional Convention addpihe Committee of Detail's
recommendatioh’’

According to the majority, this relatively swift ese of events and "[t]he
absence of extensive debate over the text of timkmptcy Clause or its insertion
indicates that there was general agreement onniipertance of authorizing a
uniform federal response to the problems presented [by differingplirency
laws]."** The recognition of this importance, according ie majority, confirms
that the founders intended to subordinate statere@n immunity to the exigencies
of the Bankruptcy Clausg&’ According to Judge Haines, on whose writing Ktadz
majority placed great reliance, this is evidencat thin adopting [the Bankruptcy
Clause], the Framers were probably more concemedhieve the uniformity that
they regarded as essential to the nation's tradecammerce, than they were
solicitous of the various niceties of states' seiggr immunity.**°

The Court's historical analysis appears convincurgjl one realizes that the
problems facing the nation leading to the adoptibthe Commerce Clause were of
a far more dire nature than the problems intendedbé addressed by the
Bankruptcy Clause. Professors Nelson and Pustmavexbmple, have persuasively
explained that the Commerce Clause was adoptedetmlVe a severe economic
crisis" prompted by the nation's lack of a nationsammerce policy under the
Articles of Confederation that encouraged statesnigage in economic warfare as

1341t should be noted, as discussefta text accompanying notes 141-44, that there is fidgnit reason
to doubt that the problems presented to the ndiipithe disparate bankruptcy schemes were any more
severe than the problems presented by the lackrifal control over the nation's economy pre-ietion.

185126 S. Ct. at 999 (citing Kurt H. Nadelma®@n the Origin of the Bankruptcy ClaysieAM. J. LEGAL
HIST. 215, 216-17, 219 (1957)).

136 Id

137 See id(noting adoption of Committee's recommendation).

1381d. at 999-1000.

139 See idat 1000 n.9 ("[T]he Bankruptcy Clause's uniquednistcombined with the singular nature of
bankruptcy courts' jurisdiction . . . have persubds that the ratification of the Bankruptcy Claukees
represent a surrender by the States of their sigvemmmunity in certain federal proceedings."). Tehés
reason to question the Court's contention that d¢bisrse of events signaled the Founders' interttion
subordinate state sovereign immunity. More likelythat they merely intended to subordinate the State
sovereignty to legislate to the national need. &gshmore important to recognize, the Eleventh Amesd
amends the Constitution and thus, if by the Amendmeerms, the action at issuekatz is forbidden, the
history of the Bankruptcy Clause, and the legistatidopted in its wake, is entirely irrelevant. STtsisue is
discussed at lengtmfra.

140 Hon. Randolph J. HaineShe Uniformity Power: Why Bankruptcy is Differefi? AM. BANKR. L.J.
129, 157 (2003).
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they competed for economic advantage with eachratheboth a domestic and
international playing field?" Indeed, according to Nelson and Pushaw, the
problems created by a decentralized economy weracste that "America faced
economic and political disintegration," unless dioral regime was adoptétf
This is not to suggest that the problems provoketdnkruptcy, and described by
the majority, were not serious. It is, rather, eigito make clear that they were no
worse, and indeed may have been far less sevene thile problems leading to the
adoption of the Commerce Clause.

Even if the problems that beset the young nationviplpie of its disparate
bankruptcy regimes were as substantial as the nyagwggests, a solution was
provided by Article IV's Full Faith and Credit Ckal** Sovereign immunity from
suit therefore need not even have entered intecdtmilation. As Justice Thomas
explained,

the Framers "plainly intended to give Congresspitwer to redress
the rampant injustice resulting from States' rdftisarespect one
another's discharge orders." But redress of tlahpant injustice"”
turned entirely on binding state courts to respbet discharge
orders of their sister States under the Full Faitd Credit Clause,
not on the authorization of private suits agaihst$tates*

In the final calculus then, the majority failed sapply any valid reason for
distinguishing the Bankruptcy Clause from any otidicle | clause on the grounds
of the history of its adoption and the exigenciesponsible for its adoption. We
must therefore look to other grounds in search pfiacipled distinction between
the Bankruptcy Clause and the other Article | céeus

C. Post-Ratification Legislation

The Katz Court also found to be significant the legislatioonsidered and
adopted soon after the Constitution's ratificatibnCongress was presented with
legislation establishing uniform federal laws ofnkeuptcy pursuant to the
Bankruptcy Clause during the first and each subseiguCongress until the

I Grant S. Nelson & Robert J. Pushaw, Bethinking the Commerce Clause: Applying First Eiptes
to Uphold Federal Commercial Regulations but PrgseBtate Control Over Social Issu88 IowA L. REV.

1, 21-23 (1999) (discussing various severe problemeated by absence of national regulation over
commerce).

142 |d. at 24;see alsoAlbert S. Abel, The Commerce Clause in the Constitutional Convangind in
Contemporary Commen25 MNN. L. REv. 432, 443-44 (1941) (noting overwhelming supportféderal
power to regulate commerc&ee generallZHARLES WARREN, BANKRUPTCY IN UNITED STATESHISTORY
(1935).

143J.S.CoNsT. art. IV, § 1 ("Full Faith and Credit shall be givin each State to the public Acts, Records
and judicial Proceedings of every other State.").

144See Katz126 S. Ct. at 1012 (Thomas, J., dissenting) (oitatomitted).

15See idat 1002.
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Bankruptcy Act was passed in 1880This, according to the majority, came at a
time in "which only the most necessary subjectdegislation were considered,
[and] bankruptcy was one of those subjects .**". "

More significant to the Court than the willingnes$ the very earliest
Congresses to consider the Bankruptcy Act was thekBiptcy Act as adopted.
Although modeled on then-extant English bankruptatutes, the American
legislation was framed somewhat differently in e to the United States'
distinctive system of multiple sovereigns as wallthe concerns reflected by the
Bankruptcy Clause itself? Specifically, unlike the English bankruptcy stasitthe
Bankruptcy Act of 1800 granted the federal counis authority to issue writs of
habeas corpus to compel the release of debtorsstat® prisons*

The majority found this grant of habeas power "réwable,™° because "the
provision of the 1800 Act granting that power wassidered and adopted during a
period when state sovereign immunity could hardhveh been more prominent
among the Nation's concerr$™ Indeed, according to the CouGhisholm v.
Georgia™® the case that "shock[ed]" the country, for its aeptly startling
disregard of state sovereign immunity, was follovisdfive years of contentious
debate ending in the passage of the Eleventh Amendri Yet during the same
period, there did not appear to be any objections@vereign immunity grounds, to
the bankruptcy legislation and its grant of hatEaser to the federal court®’

The Court reasoned that while one may object thetesthe writ of habeas
corpus was an injunction against a state officéher than against the state, and
would therefore today not be considered an infinget on state sovereignty, the
framers could not have viewed it as stithndeed, it was not until more than one
hundred years after the framing and adoption ofiitsebankruptcy statute that the
doctrine of Ex parte Youngwas announced by the Cotitt. According to the
majority, then, the Bankruptcy Act, the font of goessional power to authorize

1“6 see id.

1471d. (quoting G1ARLES WARREN, BANKRUPTCY IN UNITED STATESHISTORY 10 (1935)).

18 See id.(comparing and contrasting similarities and difezes between Bankruptcy Act of 1800, and
then-existing English bankruptcy law).

1495ee idat 1002 (contrasting this power with English stwhich authorized "a judge sitting on a court
where the debtor had obtained his discharge theeptovorder a sheriff . . . to release the [delftom
custody] if he were arrested subsequent to théndige.").

1%01d. at 1003.

151 |d

1925 U.S. (2 Dall.) 419 (1793).

133 5ee Katz126 S. Ct. at 1003 (discussing consequenc&hisholn).

1 s5eeid.

%814, at 1005 n.14.

1%6 see id.(remarking Supreme Court has recently "chara@drihe doctrine as an expedient *fiction’
necessary to ensure the supremacy of federal law").
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this subjugation of states to suit in federal coddes not violate the Eleventh
Amendment?®’ In sum, the Court found that

[tihe history of the Bankruptcy Clause, the reasibivgas inserted
in the Constitution, and the legislation both pregm and enacted
under its auspices immediately following ratificati of the
Constitution demonstrate that it was intended ost fis a grant of
legislative authority to Congress, but also to atige limited
subordination of state sovereign immunity in thenkyaptcy
arena.>®

Although the dissent challenged the majority's vedtimg of the post-
ratification history:>® there is no need to determine whose version dbtyiss
correct. Post-ratification history is inherentlyspect as a basis on which to infer
constitutional meaning or intent, because postication congressional actions are
invariably likely to be strategic and self-servifiy.Moreover, to the extent the
legislative history occurred prior to adoption dietEleventh Amendment, it is
largely irrelevant, at least as to sovereign imruagainst suits brought by out-of-
staters, the form of immunity expressly guarantégdthe amendment's text.

157 See idat 1003 (concluding Bankruptcy Clause "did nottcawene the norms this Court has understood
the Eleventh Amendment to exemplify"). In suppofttlois proposition, the Court looks to its earlier
decision inBlatchford v. Native Village of Noatak01 U.S. 775, 779 (199Katz 126 S. Ct. at 1003.

%8 Katz, 126 S. Ct. at 996.

159 According to the dissent:

The majority correctly notes that the practice loé tearly Congresses can provide
valuable insight into the Framers' understandinthefConstitution. But early practice
undermines, rather than supports, the majorityé®rh For over a century after the
Constitution, . . . the Bankruptcy Clause [authygriemained largely unexercised by
Congress . . . . Thus, states were free to acamkioptcy matters for all but 16 of the
first 109 years after the Constitution was ratifiéthd when Congress did act, it did so
only in response to a major financial disaster, anmgpealed the legislation in each
instance shortly thereafter. It was not until 18@8|l over a century after the adoption
of the Bankruptcy Clause, that Congress adopted fifs¢ permanent national
bankruptcy law . . . . By contrast, the very figingress enacted [legislation pursuant
to the Patent and Copyright Clause.] . . . Theohistl record thus refutes, rather than
supports, the majority's premise that the Framkrseg paramount importance on the
enactment of a nationally uniform bankruptcy law. reality, for most of the first
century of our Nation's history, the country suedwithout such a law, relying instead
on the laws of the several States.

Id. at 1009-10 n.3 (Thomas, J., dissenting) (internatation marks and citations omitted).

160 seeAnthony J. Enright, NoteThe Originalist's Dilemma: Katz and the New Apptodo the State
Sovereign Immunity Defens@l NOTRE DAME L. Rev. 1553,1574 (2006) (providing examples of post-
ratification acts by early sessions of Congres<hhiere found unconstitutional).
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D. The Text of the Bankruptcy Clause

Beyond the history of both the Bankruptcy Clause #re Bankruptcy Act, the
majority found that aspects of the nature of thenkbaptcy power further
distinguished it from the other Article | powéfs Unlike the text of the Commerce
Clause, the Bankruptcy Clause explicitly grants @ems the power to enact
"uniform" laws on the subject of bankruptcy, a teimt the majority construed to
expand Congress's legislative power over the fiélsankruptcy:®?

Reliance on the uniformity language contained ie ®ankruptcy Clause
enabled the Court to differentiate the BankruptdguSe from the other Article |
powers:® The uniformity language is used for only two ofr@ecess's Article |
powers, the Naturalization and Bankruptcy Clad§&®lthough our analysis does
not rest on the peculiar text of the BankruptcyuSkas compared to other Clauses
of Article 1," Justice Stevens wrote, "we obsertatt. . . the mandate to enact
‘'uniform’ laws supports the historical evidenceveing that the States agreed not to
assert their sovereign immunity in proceedings ghdipursuant to ‘Laws on the
subject of Bankruptcies'® To support its contention, the majority relied i
Court's earlier opinionsThe FederalisiNos. 32 and 81 and the writings of Judge
Haines, each of which offers evidence and argumamporting its theory>°

Chief Justice Marshall addressed the issuSturges v. Crowninshield[t]lhe
peculiar terms of the grant certainly deserve moticCongress is not authorized
merely to pass laws, the operation of which shallumiform, but to establish
uniform laws on the subject throughout the Unitedt&s.*®” Perhaps the most
extensive exegesis on the subject, however, isaogwd withinThe FederalisiNos.

32 and 81. As Judge Haines, upon whom the Cowatilyerelied, points out, the
Sixth Circuit consideredThe FederalistNos. 32 and 81, extensively, and its
analysis is worthy of consideratioff:

The Federalistsuggests that the states shed their immunity from
suit along with their power to legislate togethenen the states
agreed to the Bankruptcy Clausealsiformity provision. Two
passages are relevant.The Federalist No. §Hamilton discussed
sovereign immunity as follows.

16156126 S. Ct. at 1000 (analyzing text of Article | aéming to bankruptcy).

162 See id.(interpreting Congressional power to make laws netigg bankruptcy to be extensive, "more
than simple adjudications of rights in the res").

183 5ee idat 1004 n. 13 (analyzing word "uniform” in BankreypClause).

164 J.S. CoNsT. art. |, § 8, cl. 4 (vesting Congress with pow@tlo" establish an uniform Rule of
Naturalization, and uniform Laws on the subjecBahkruptcies throughout the United States").

165126 S. Ct. at 1004 n.13.

16 See id(relying on these sources to determine meaningimiférm" as used in Bankruptcy Clause).

187d. (quoting Sturges v. Crowninshield (4 Wheat.) 1223-194 (1819)) (emphasis deleted).

188 See Haines, supra note 140, at 134 (quotinglood court's reasoning, and its reliance oRET
FEDERALISTNOS. 32 and 81). Hood | is the case, of course, censitiby the Supreme CourtTennessee
Student Association v. Hop@iHood II") discussedupra.
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"It is inherent in the nature of sovereignty, notbie amenable to
the suit of an individualithout its consent. . . Unless, therefore,
there is a surrender of this immunity in the pldrth@ convention,

it will remain with the states . . . . The circuarstes which are
necessary to produce an alienation of state sauexei were

discussed in considering the article of taxatiamj aeed not be
repeated here . .. ."

The article on taxation, to which Hamilton refers . is The
Federalist No. 32

"[A]s the plan of the convention aims only at atg@drunion or
consolidation, the state governments would cleaghain all the
rights of sovereignty which they before had, andcWwiwere not,
by that act, exclusively delegated to the United States. This
exclusive delegation, or rather this alienatiorstaite sovereignty,
would only exist in three cases: where the cortgituin express
terms granted an exclusive authority to the unwamere it granted,
in one instance, an authority to the union, andnather, prohibited
the states from exercising the like authority; avitere it granted
an authority to the union, to which a similar auttyoin the states
would be absolutely and totalgpntradictoryandrepugnant . . ."

Hamilton specifically offered naturalization as example of this
third alienation of sovereignty . . . the same oeasy applies to
bankruptcy. The question is whether Hamilton's iifieation of
the uniform powers as examples of categories irchvktates have
ceded sovereignty includes the ceding of immuniomf suit. We
conclude that [it doesf?

This analysis, as Judge Haines notes, has beersubject of significant

criticism}’® "Virtually all of this unfavorable comment ultiney turns,”" he writes,
"on an assumption that the constitutional granpofver to adopt 'uniform' laws
cannot have the significance Hamilton attributedttand, in fact, is essentially
irrelevant to sovereign immunity™ Specifically, the critics of this analysis argued
that Hamilton inThe FederalistNos. 81 and 32 did not suggest that the "unifgrmit

189 Haines supranote 140, 134-35 (citations omitted).
10 See id at 130 (offering examples of commentaries cdtiwy Hoods interpretation of abrogation of
sovereign immunity).

17l|d.
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power signaled an abrogation of sovereign immurtityt, only an abrogation of
states' sovereign powers to legislate in the anea €ongress acted’

The Court anticipates this line of criticism, buddaesses it only circularly,
noting that the petitioners' argument "that the dvamiform' in the Bankruptcy
Clause cannot be interpreted to confer upon Coagady greater authority to
impinge upon state sovereign immunity than is coete for example, by the
Commerce Clause . . . is not persuasiv&To rebut this argument, the majority
supports its contention merely by referencing Chlaétice Marshall and’he
FederalistNos. 32 and 81—the very authorities the critidackt’’* This circular
reasoning is striking, not least because Wmeon Gasopinion, later overruled by
Seminole Tribghad relied upon the very sarkederalistpapers to argue that if
Congress had the power to legislate, it also had gbwer to abrogate state
immunity 1"

If, as we assert, the Bankruptcy Clause's inclusiothe word, "uniform" adds
nothing to the scope of congressional power, orghtmeasonably wonder why the
word was included in the first place. Purely dmguistic matter, at least, its only
conceivable impact is toestrict, rather thanexpand congressional power. The
word's inclusion confines congressional authorayttie enactment of "uniform”
laws!’® In contrast, using its commerce power Congressdcimpose regulations
regionally because its authority is not restridiénactment of uniform laws.

Anticipating this line of criticism, the Court, dgarelying on Judge Haines'
writing, suggests that the uniformity languagenisdality an expansion, rather than
a limitation of its power. "That Congress is coasted to enact laws that are
uniform in application, whether geographically aherwise, does not imply that it
lacks power to enact bankruptcy legislation thatuiéform in a more robust
sense.*”’

Because the Court explicitly relied on Judges Hsliagticle for support, it is
worth briefly considering his discussion of thisus. Judge Haines asserts that
"[t]he text implies a power, not a restrictio*To support this contention, Judge
Haines compares the construction of the Bankru@ieyise to the construction of
the Tax Clause, which according to the author weadiatly restricted by its
requirement of uniformity’® The Tax Clause provides in relevant part: "The
Congress shall have Power to lay and collect TadRates, Imposts and Excises . .
. but all Duties, Imposts and Excises shall be amif throughout the United

172|d. at 136 (emphasis omitted) (outlining one of theabstantive criticisms dfood'sanalysis); e also

discussion oSeminole Tribesupra.

173 Cent. Va. Cmty. Coll. v. Katz, 126 S. Ct. 990, 40013 (2006) (internal citations omitted) (rejagti
petitioner's argument).

17 See id(referring to Court's prior decision 8turgesand quoting TE FEDERALISTNOS. 32 and 81).

15 See generallPennsylvania v. Union Gas, 491 U.S. 1 (1989).

1 SeeU.S. CONST. art. |, § 8, cl. 4 ("To establish . .uniform Laws on the subject of Bankruptcies
throughout the United States . . . .") (emphastedil

7 Katz, 126 S. Ct. at 1004 n.13 (internal citations omaift(emphasis omitted).

8 Haines supranote 140, at 166 (arguing for expansive interpiateof "uniform®).

1% See id(comparing restrictive construction of Tax Clats@ankruptcy Clause).
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States.”® According to Haines, "[i]f the Framers had inteddée uniformity
provision of the Bankruptcy Clause to limit Congr'epower, they presumably
would have employed a similar structure . ® The idea is that in the Tax Clause,
the Framers granted power to Congress with an sgpinitation built in—any
legislation issued pursuant to the Clause must fi®mn. In contrast, in the
Bankruptcy Clause, the Framers granted power togfess with an express
empowerment built in: the Congress is granted thweep to legislate laws with a
uniform sweep, though they are not prevented fregislating laws that have a
lesser sweep—for instance merely issuing geografphiainiform legislation.
Thus, for the Tax Clause, Congress's hands are amed legislation the Congress
issues must be uniform. But the Bankruptcy Clagises Congress a free hand to
issue uniform legislation or non-uniform legislatias it chooses.

Judge Haines found additional support for his catide that the uniform
language within the Bankruptcy Clause empowerseratan restricts Congress in
the structure of the Constitution:

The structure of Article | also implies the unifatynprovision in
the Bankruptcy Clause was intended as the graatpmiwer, rather
than a limitation. It appears in Section 8, entitldPowers of
Congress." It does not appear in Section 9, edtitlerohibited
Powers.*?

Having suggested that the uniformity language agoathwithin the Bankruptcy
Clause grants, rather than limits, power, Judgaétaconsidered why it might have
been important to grant Congress a more extensoxgelp over the topic of
bankruptcies than it was granted by the other Krtigpowers'* He acknowledged
that

Congress did not need any special constitutionaiguage
authorizing it to enact uniform bankruptcy lawsail that was
intended by the Framers was that it be given thveepdo supersede
any contrary state laws, or even to preclude sfabes legislating
on the subject at all. A simple bankruptcy powdentical to any
other Article | power, or even one similar to then@merce Clause
power placed in the immediately preceding clauseuld have
been sufficient to permit Congress to adopt unifdramkruptcy
laws. By express statutory language, such lawsdcsupersede

80y S.ConsT. art. 1, § 8, cl. 1.

181 Haines supranote 140, at 166.

%2 g5ee idat 167.

1831d. at 173 (“Congress almost promptly exercised itslygranted bankruptcy powers and did so with
an entirely unique provision that directly impingenl state sovereign immunity—authorization for defel
writ of habeas corpus directed to state officidls."
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state laws, or even prohibit states from enactimghslaws. The
Supremacy Clause would ensure national uniformfty.

Thus, Judge Haines infers that the Framers muse hiatended something
altogether different. "The intent must have beestigely to authorize something
that Congress could not accomplish with an ordinatycle | power, such as the
Commerce Clause power, when coupled with the SugrgrClause. Abrogation
of fggte sovereign immunity is the only possibkesgn for this drafting approach . .
Judge Haines' reasoning, like tkatz opinion which relied on it, is misguided.
To attempt to link the Bankruptcy Clause's usehaf word, "uniform" with the
Constitution's selective revocation of state sageréanmunity amounts to a textual
non-sequitur. As a textual matter, the uniformigyyguage of the Bankruptcy
Clause simply has no bearing on the considerafietate sovereign immunity.
Haines argues that whil€ederalist No. 32's discussion of sovereignty is
concededly confined to the exercise of substantgslative power, Hamilton's
cross-reference to it irFederalist No. 81's explicit discussion of sovereign
immunity incorporates that earlier discussion bigmence'® This claim is correct
in a concrete sense; Hamilton did, in fact, makehsa cross-referenc&’ But this
fact cannot alter the inescapable "apples-orangestire of the equation. In
Federalist No. 32, Hamilton's analysis is completely confinea issues of
legislative jurisdiction, and that analysis does tnansfer smoothly to the question
of sovereign immunity®® The competing balancing of interests is by no reean
necessarily identical, and to summarily equate tthe is to ignore the political
subtleties inherent in the structure of federalisiVhether or not Congress's
legislative authority is exclusive—the sole issuensidered by Hamilton in
FederalistNo. 32%—is irrelevant to questions about the extent ofslegjve power
granted to Congress when it chooses to exerciseptveer. That the states might
or might not legislate in the absence of congresdiaction, then, is irrelevant to
the balance of constitutional federalism when Ceagdoesact. Hamilton's
summary cross-reference bederalistNo. 81 back td-ederalistNo. 32, then, must
be deemed a deceptively facile attempt to plactaee sfears™® Thus, when
Hamilton wrote inFederalistNo. 32 that the use of the word, "uniform” in A&l&

184|d.

8514, at 174.

18 SeeHaines,supra note 140, at 142 (dismissing argument that Hamidt@ross-reference was not
designed to incorporate earlier discussion of ssgarimmunity).

187 SeeHamilton, THE FEDERALIST NO. 81, supranote 6, at 422 (“The circumstances which are necgss
to produce an alienation of state sovereignty, weseussed in considering the article on taxatiand need
not be repeated here.") (emphasis added).

8 THE FEDERALIST NoO. 32, at 156 (Alexander Hamilton) (Benjamin Fletcher Wright ed.961)
(theorizing Tax Clause does not prevent states fiassing their own tax legislation).

189 See id(arguing for non-restrictive interpretation of T@lause).

190 seeHamilton, THE FEDERALIST NO. 81,supranote 6, at 421 (discussing whether it would beebditr
state to create new courts).
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I's naturalization power automatically precludestestlegislative jurisdiction’” it
makes little sense to assume that as a resuls $teste their immunity to suit in only
that area. A state's power to legislate substalytiand a state's immunity from suit
are very different issues.

In any event, regardless of Hamilton's thoughtstralt was included in the
Constitution's text and subsequently ratified weesdryptic and selective use of the
word, "uniform." Given the states' apparent assionptat the time of the
Convention, of a widespread inertia in favor otesianmunity from suit, it is all but
inconceivable as a political matter that overcomihgt inertia could have been
achieved by so circuitous and cryptic a route as dblective use of the word,
"uniform.” Either ratification of the far-reachirgpngressional legislative powers in
Article | is to be deemed to overcome that politicesrtia, or it is not. From a
political, as well as a textual perspective, pisposterous to believe that so small a
tail as the selective use of the word "uniform" Idowag so large a dog as state
sovereign immunity.

Judge Haines effectively concedes the tenuouseatfiinis reliance on Article
I's selective use of the word "uniform” as a bésisabrogating immunity when he
writes: "Abrogation of state sovereign immunitythe only possible reason for this
drafting approach . . . He thus appears to admit that it is only througé t
process of reasoning by default that one can asms$tre word "uniform” to have so
dramatic—and selective—an impact on state soverd@igmunity. A textual
process of elimination hardly provides a basis gor politically significant and
dramatic a change. If the very grant of power tm@ess in Article | is not deemed
to constitute a waiver of state sovereign immutotghe extent of that power, then
it is hard to imagine that the cryptic and selextpresence of the word "uniform”
could be deemed to magically revoke that immunity.

Moreover, if, as both the Court and Judge Hainemeast, the Bankruptcy
Clause was intended to confer upon Congress tligydbialleviate "the intractable
problems, not to mention the injustice, createdig State's imprisoning of debtors
who had been discharged (from prison and of theitg) in and by another
State,**® no special revocation of state sovereign immuwiag required in the text
of the power-granting provision itself. Insteadyr@ress need merely establish,
pursuant to its power under the Bankruptcy and Bkangy and Proper Clauses, a
uniform bankruptcy regime, detailing the procedus distribution of the
bankrupt's estate. This act, made the supremeofaive land by the dictates of
Article VI** and functioning in conjunction with the Full Faitind Credit

191 SeeHamilton, THE FEDERALIST NO. 32, supranote 188, at 198stating "uniform” must necessarily
mean "exclusive").

192 Haines supranote 140, at 174.

193 Cent. Va. Cmty Coll. v. Katz, 126 S. Ct. 990, 42606).

19 SeeU.S. CONST. art. VI, cl. 2 ("This Constitution, and the Law$the United States which shall be
made in Pursuance thereof; and all Treaties madehizch shall be made, under the Authority of thated
States, shall be the supreme Law of the Land; hadltidges in every State shall be bound therelyy, an
Thing in the Constitution or Laws of any Statette Contrary notwithstanding.").
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Clause}® would restore the health of creditors and detadike, prevent economy-
wide ruin, and cure the injustice that was previpfsisted upon the insolvent.

In the end, therefore, we must assume that thédlumi power conferred upon
Congress by the Bankruptcy Clause is no differeoinfthe inherent powers to
impose uniform laws conferred by such provisionsttess Commerce or Patent
Clauses. To the extent the word "uniform” addstlzing at all to the bankruptcy
power, it must be a restriction, rather than exjzamsf congressional authority®
Thus, reliance upon the Bankruptcy Clause's unitgrtanguage fails to provide
any basis for a principled distinction betweendizises®’

E. Theln RemNature of Bankruptcy Proceedings

TheKatz Court also found distinguishing significance in fhedamental nature
of the jurisdiction exercised in bankruptcy prodegd!®® According to the
majority, bankruptcy proceedings present less ofthmeat to state sovereign
immunity than does legislation authorized by otleticle | powers, because
"[blankruptcy jurisdiction, as understood today atdthe time of the framing, is
principally in remjurisdiction . . . . As such, its exercise does iothe usual case,
interfere with state sovereignty even when State®rests are affected®
Moreover, because the Bankruptcy Clause confers Wpongress the power to

1% Seel.S.CONST. art. IV, § 1 (providing Full Faith and Credit Qke).

1% judge Haines' reliance on the fact that the usmiform” in the Bankruptcy Clause is expressly
framed as a positive power, rather than a negagéisgiction is unpersuasive. Even when federal pase
framed positively, the grant of authority is limdtéo what is grantedCf. Marbury v. Madison, 5 U.S. (1
Cranch) 137, 175 (1803) (stating though extensioSupreme Court's original jurisdiction in Articld,
section 2 is framed in positive terms, it doespretvent provision from operating as negative aalltoases
not included in list of cases to which originaligdgiction is extended). The Bankruptcy Clausesitrue,
affirmatively grants power to Congress but thaharity is confined by its terms to the creationuofform
laws. That the uniformity limitation in the Tax @fse is imposed in a negative format cannot alteatwh
unambiguous on the face of the Bankruptcy Clause.

To point out, as Judge Haines does, that the wardform" "appears in Section 8, entitled 'Powefs
Congress' . . . [rather than] in Section 9, eritRrohibited Powers," is to beg the questionnEsjsupra
note 140, at 167. For the fact remains that Cosgpessesses only those powers given to it, andefad
those powers is expressly confined to the estahbst ofuniform bankruptcy laws, then that word acts to
confine the reach of congressional power. Thatithiged reach of a power granted to Congress inchet,
section 8 can simultaneously operate as a restiaickearly demonstrated in modern Commerce Clause
jurisprudence, when congressional efforts to egerthiat power have been struck down when the &tigisl
is not confined in its application to interstateronerce See, e.g.United States v. Lopez, 514 U.S. 549, 551
(1995) (holding Gun-Free School Zones Act of 199®amstitutional because it does not constitute
regulation of interstate commerce).

BT Even if it were true that the selective use of whed, "uniform” in the Bankruptcy Clause somehow
distinguished this power from other Article | powdor purposes of state sovereign immunity's vighbdt
the time of the framing, that distinction would kdveen subsequently rendered irrelevant by adopfitre
Eleventh Amendment, which draws absolutely no miisibns among Article | powers for purposes of the
constitutionally dictated sovereign immunity restion.

1% 5ee126 S. Ct. at 995 (finding bankruptcy jurisdictiom be in rem and not implicating States'
sovereignty in the same way iagpersonanjurisdiction).

1991d. at 1000.
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establish "uniform" bankruptcy laws, this includak aspects of bankruptéy’
Thus, according to the Court, "[tlhe power grani@ongress by that Clause is a
unitary concept rather than an amalgam of discsetgments®* As such, "[t]he
Framers would have understood that laws 'on th@subf Bankruptcies' included
laws providing, in certain limited respects, for madhan simple adjudications of
rights in theres. . . . [Clourts adjudicating disputes concerniraglkrupts' estates
historically have had the power to issue ancillargers enforcing theim rem
adjudications 22 Thus, according to the Court,

it is not necessary to decide whether actions cower preferential
transfers pursuant to § 550(a) are themselves gyopiearacterized
asin rem Whatever the appropriate appellation, those wiaftex
the Bankruptcy Clause would have understood iesb in Congress
the power to authorize courts to avoid preferentahsfers and to
recover the transferred propefty.

This authority, like the privilege of issuing writd habeas corpus compelling the
release of debtors from state prisons, accordinfpgcCourt, operates independent
of, and notwithstanding the State's plea of sogerenmunity?%*

Careful examination of the so-calleth rem/in personam distinction
demonstrates its irrelevance to the sovereign initywuguestion. The Court
examined the distinction betweanremandin personanjurisdiction previously®
In Shaffer v. Heitnet®® a judgment in which Justice Stevens concurred Cibiert
recognized that the difference between the jurisaial categories was a fiction. It
agreed with "[tlhe overwhelming majority of commators [who] have also
rejected [the] premise that a proceeding 'agaimsiperty is not a proceeding
against the owners of that property"The ShafferCourt ultimately decided that

20 gee jd.at 1005 (holding states are subject to Congreakiemvs regarding bankruptcy proceedings
based on Congress' power to enact "Laws on theutlj Bankruptcies").

014, at 1000.

202 |d

%314, at 1000-02.

24 see id.at 1002 (relating two powers of Congress as opeyafiee and clear of state sovereign
immunity claims). This proposition, discussedta, is dubious. By point of introduction here, it st be
noted that the Court's earlier decisiorSimaffer v. Heitnemdicated that the renYin personandistinction
is a "fiction." 433 U.S. 186, 212 (1977) ("The fit that an assertion of jurisdiction over propery
anything but an assertion of jurisdiction over tvener of the property supports an ancient form eth
substantial modern justification."). Further, evthere is a reason to stray from the dictateStudffer, it is
highly doubtful that the proceedings at issu&atz, are themselves properly characterizethagm. See,
e.g, 126 S. Ct. at 1012 (Thomas J., dissenting) (gjatithough bankruptcy power may iperem it does
not determine whether states have immunity frorsdireremproceedings).

5 5ee Shaffer33 U.S. at 207 (comparifig remandin personanjurisdiction).

zzj See idat 212 (characterizing any differences betwieelemandin personanjurisdiction as “fiction").

Id. at 205.



2007] THE DILEMMA OF PRINCIPLED DECISION MAKING 45

[a]ll proceedings, like all rights, are really agst persons2®® After Shaffer,
therefore, it is difficult to discern the importanthat theHood andKatz majorities
find in the supposed distinction betwaarpersonamandin rem proceedings.

It should be noted, however, that even if the argutnproffered inHood is
sound, it has little relevance to a consideratidnthe issue inKatz for the
proceedings iHood andKatz are quite different® Indeed, theHood Court went
out of its way to cabin its holding, stating thiaé tdebtor in a discharge procedure
"does not seek monetary damages or any affirmagiief from a State by seeking
to discharge a debt; nor does he subject an ungilitate to a coercive judicial
process. He seeks only a discharge of his déBt3Hus, in the normal course of
events, "the court's exercise of itsrem jurisdiction to discharge a student loan
debt is not an affront to the sovereignty of that&t* The type of proceeding
involved inKatz, in contrast, was distinguished by tHeod Court as an example in
which the Court'sn remjurisdiction was an affront to State sovereign inmity .2*2

Of seemingly even greater importance is, as Judtimemas demonstrated in
dissent, that the entire discussion ofitheem/in personandistinction is merely yet
another exercise in irrelevancy:

The fact that certain aspects of the bankruptcy ggomay be
characterized as rem however . . . certainly does not answer the
guestion presented in this case: whether the BatdyuClause
subjects the States to transfer recovery procesdhpgoceedings
the majority describes as 'ancillary to and in Haraince of the
court'sin rem jurisdiction,' though not necessarily themselues
rem?'3

In sum, theKatz Court found a variety of what it deemed to be ptage
grounds for distinguishing between the congressismbjection of states to federal
court suit pursuant to legislation based in the KBaptcy Clause and legislation
grounded in the Commerce Clause. The first gragride unique textual structure
of the Bankruptcy Clause, which exclusively authesi a legislative power to enact
"uniform” laws?** The second ground is the unique legislative hystof the

28 |4, at 207 n.22 (quoting Tyler v. Court of Registrati®é5 N.E. 812, 814 (Mass. 1900¥ee also
Mullane v. Centr. Hanover Bank & Trust Co., 339 U386, 312 (1950) (recognizing distinctions betwien
remandin personanactions as "ancient").

29 see supranotes 25-30 and accompanying text (discussing statereign immunity with respect to
enumerated Congressional powers).

210Tenn. Student Assistance Corp. v. Hood, 541 W48, 450 (2004).

21\d., at 451 nb.

%2 geeRichard LiebState Sovereign Immunity: Bankruptcy is Sgedid AM. BANKR. INST. L. REV. 201,
206 (2006) (emphasizing Courtltood"cautiously restricted the scope of its decision").

213 Cent. Va. Cmty. Coll. v. Katz, 126 S. Ct. 990, 20R006) (Thomas, J., dissenting) (quotidg at
1001).

24 SeeThomas E. PlankThe Constitutional Limits of Bankruptc§3 TENN. L. REV. 487, 527-28 (1996)
(explaining historical significance behind textsttlicture of Bankruptcy Clause).
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Bankruptcy Clause, which evinced the Framers' defsirtrump state sovereign
immunity when it might conflict with wide-rangingongressional authority to
regulate bankruptci€s® Finally, the Court focused on the uniquetyremnature of
the bankruptcy power, which prevented suits impacttate rights from being suits
directly against the stafé® Not one of these asserted rationales, howeveanjn
way justifies treating the Bankruptcy Clause difatty from the Commerce Clause
for purposes of sovereign immunity. Moreover, feasons we are about to
explore, the question is not even a close one.

F. Katz and the Eleventh Amendment

At various points irkatz, Justice Stevens goes out of his way to undersbere
limited reach of the Court's holding. "[The Bangity Clause was intended to]
authorize limited subordination of state sovereign immunity in thenkruptcy
arena," he wroté’ "The scope of this consent [to waive sovereign imity] was
limited; the jurisdiction exercised in bankruptappeedings was chiefly rem—a
narrow jurisdiction that does not implicate state sovereignty to getré same
degree as other kinds of jurisdictici®He acknowledged that "[o0]f course, the
Bankruptcy Clause, located as it is in Article d, 'intimately connected' not just
with the Full Faith and Credit Clause, which appeanr Article IV of the
Constitution, but also with the Commerce Clau2But he added that

[tihat does not mean . . . that the state sovereémgmunity
implications of the Bankruptcy Clausecessarilymirror those of
the Commerce Clause. Indeed, the Bankruptcy Cluseique
history, combined with the singular nature of baktcy courts'
jurisdiction have persuaded us that the ratificatiof the
Bankruptcy Clause does represent a surrender b$tttes of their
sovereign immunity in certain federal proceediffds.

The intended effect of the Court's lengthy hist@lritextual and jurisdictional
analyses is to portray a situation in which onlthi planets align, as they do in the
bankruptcy arena with its peculiar history, textjgdictional nature and exigencies,
will sovereign immunity be deemed revoked. Inphier section, we demonstrated
why these bases of distinction are invalid on tfi@ee. Here we show why the

215 seegenerallyKids World of Am., Inc. v. State of Ga., Dep't oy Care and Learnindn( re Kids
World of Am., Inc.), 349 B.R. 152, 165-66 (Bankr.VKy. 2006) (discussinatz, bankruptcy laws, and
state sovereign immunity).

218 gee Katz 126 S. Ct. at 995 (concluding bankruptcy coliristem jurisdiction implicates states'
sovereignty to lesser degree than other kindsrafgiction).

271d. at 996 (emphasis added).

21814, at 1005 (emphasis added).

2914, at 1000 n.9 (Stevens, J. dissenting).

22014, (citations omitted) (emphasis added). It is wortiimg that this statement is rather obviously
incomplete—there is no suggestion that the sanmsnéag could not apply to the Commerce Clause.
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Court's textual and historical rationales make rifernce, even were we to
assume their accuracy.

The most obvious problem with most I§atZs asserted bases of distinction is
that, for the most part, they ignore the limits oapd by the Eleventh Amendment
on Congress's legislative power embodied in Artlct# the Constitution. On its
face, that provision draws no distinction at altvibeen congressional exercises of
the commerce and bankruptcy powers. An amendmatiraily supercedes
anything to the contrary in the body of the docutmefhus, for purposes of the
Eleventh Amendment it is wholly irrelevant that oiicle | provision employs the
word "uniform" while the other does not, even if vaee to assume that this
linguistic difference matters for purposes of pteMenth Amendment
constitutional interpretation (a conclusion we ceja any event). As a result of the
constitutional amendment, both powers are swepy aigahe extent they authorize
legislative action barred by the amendment's terhs.matter the truth of each of
the limiting postulates put forth by th€atz majority; no matter the Framers'
intentions in adopting the Article | power of baugtcy; no matter the peculiar
exigencies of the Bankruptcy Act, each is rendereglevant by the limitation
imposed by the terms of the Eleventh Amendmentz Mas an out-of-state private
citizen attempting to bring suit against an uncaotisg state in federal couit-
This course of action, though concededly authoribgdthe Bankruptcy Act, is
unambiguously forbidden by the text of the Eleveithendment.

Despite its seemingly dispositive relevance, thev&hth Amendment is given
relatively little attention inKatz The majority mentions the amendment on only
three occasion€?On one occasion, the Court states:

[tlhe ensuing five years that culminated in adaptd the Eleventh
Amendment were rife with discussion of States' seigaty and
their amenability to suit. Yet there appears tonberecord of any
objection to the bankruptcy legislation or its grahhabeas power
to federal courts based on an infringement of smgear

immunity 223

The Court thereby amazingly shifts the burden oboprin constitutional

interpretation to those who would rely on a pramiss unambiguously unlimited
text, to establish historically the Framers' ini@mtto reach every conceivable
situation already reached by the text. On the rsbauccasion, it states: "[t]his
history strongly supports the view that the BankeypClause of Article |, the

source of Congress' authority to effect this introupon state sovereignty, simply
did not contravene the norms this Court has unoedsthe Eleventh Amendment to

22114, at 995.

22 gee infra notes 224-26 and accompanying text (discussing consegsentf majority's
misinterpretations).

*»Katz, 126 S. Ct. at 1003.
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exemplify.** Hence, according to thKatz Court, instead of imposing a firm
barrier to legislative action, the Eleventh Amendingoes nothing more than give
rise to "norms" which it "exempliffiesf* Such dilution of unambiguous and
restrictive constitutional text dangerously dilutbe countermajoritarian force of
constitutional directives. And finally, in what stube considered a masterful
stroke, the majority reminded Justice Scalia of dsowhich, upon reading the
opinion, he must have regretted uttering: "we hawvelerstood the Eleventh
Amendment to stand not so much for what it saysfdothe presupposition of our
constitutional structure which it confirms . . %*"

When the dust settled, th&atz majority had effectively rendered the text of the
Eleventh Amendment irrelevant. Instead of adheriagunambiguous textual
directives, which draw absolutely no distinctiomsaag different Article | powers,
the Court conveniently chose to focus on an appdesk of contemporaneous
outrage aimed specifically at the particular exsacof bankruptcy power. Yet
where a constitutional provision's text draws nohsdistinction, it is difficult to
understand how such a selective use of contempouankistory can alter that
directive.

The only conceivable textual basis for reaching @wrt's conclusion is the
adoption,sub silentig of the diversity theory of Eleventh Amendment sioaction.
As previously noted, the diversity theory positattthe Eleventh Amendment bars
only those private suits against un-consentingestah federal court brought
pursuant to the state diversity clause of Artitledection 22*’ Stated as a positive
proposition, the Eleventh Amendment, according tpoments of the diversity
theory, permits suits by out-of-state plaintiffsaagst unconsenting states in federal
court when jurisdiction is premised on a federatgiion as it was, for instance, in
Katz This is so, even if the suit is brought by atofsstate citizerf?®

The impact of the majority's decision is thus pt#dly far-reaching. The
Court purports to confine the decision to the reafrfegislation issued pursuant to
the Bankruptcy Clause. However, unless katz Court ultimately is deemed to
have adopted the diversity theory, it has no wayiad the unambiguous text of the
Eleventh Amendment. This is so unless, of coltatecides simply to ignore the
amendment, thereby engaging in a form of unpriedgkivil disobedience" to the
Constitution.

By implicitly adopting the diversity theory, the @b necessarily removed the
bar to suit by out-of-state plaintiffs against unsenting states in federal court for
everyfederally created cause of action, not merely tlumsggressionally authorized
pursuant to the Bankruptcy Clause. For when thariCeffectively adopted the
diversity theory, the particularities of the Arécl power at issue are necessarily

224
Id.
225
Id

226|d_ (quoting Blatchford v. Native Village of NoatalQBU.S. 775, 779 (1991) (Scalia, J.)).

27 see supraotes 71-73 and accompanying text (discussing sityetheorists' interpretation of Eleventh
Amendment).

228 Seesupranote 19 and accompanying text (commenting on éehgrpreting Eleventh Amendment).
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rendered irrelevant. The threshold questions, utigediversity theory, instead are
reduced to whether the plaintiff is a citizen oé tthefendant state and whether the
cause of action is federal. If the answer to eitheestion is "yes,"” then the
Eleventh Amendment does not stand as a barriaritansfederal court. Of course,
since every suit that arises under legislation &mapursuant to an Article |1 power
gives rise to a federal question, the Eleventh Adneent afteiKatz should logically
fail to bar suits against states, even those brioogldiverse plaintiffs, arising under
laws enacted pursuant to such Article | powerhasdommerce Clause, the Patents
Clause, or the Indian Commerce Clause. It is,,tkempletely incoherent for the
Court to endeavor to employ a substantively selediorm of the diversity theory,
as it appears to attempti@atz There simply can be no such thing.

If the diversity theory is adopted, then, soverdigmunity—at least sovereign
immunity possessing an explicit constitutional seurdoes not exist, with the
largely hypothetical exception of sovereign immungredicated solely on the
diversity of the parties. But if such immunity doeot exist, then there is no basis
for distinguishing between the bankruptcy powerolaed in Katz and the Indian
Commerce Clause involved iSeminole Tribe In Seminole Tribethe Court
expressly rejected the diversity theory—over theseint of Justice Stevens, the
author of theKatz decisior?® If the diversity theory represents the proper
construction of the amendment, as thatz majority necessarily implies, then
Seminole Tribenust be reversed, a conclusion expressly and vigbyaesisted by
Justice Stevens idatz If, as the Court itseminole Tribdaeld, the diversity theory
represents an invalid construction of the EleveAthendmenf® then KatZs
detailed analysis of the supposed uniqueness oftélke and history of the
Bankruptcy Clause must be rendered irrelevantadtias to suits brought by out-
of-state citizens (as was the caseKatz itself). The clear textual prohibition
against "any" suits in federal court against aestay citizens of another state
inexorably trumps all of those pre-Eleventh Amendtneonsiderations. In any
event, from this perspective it appears tatz and Seminole Trib&€annot coexist,
despite th&atz Court's conclusion to the contrary.

Of course, adoption of the diversity theory wouldl $eave the states with
whatever form of pre-constitutional common law geign immunity
constitutionalized by the Court Hans. The Court did not overlook this fact, and it
is to this issue that our critique now turns.

229 seeSeminole Tribe of Fla. v. Florida, 517 U.S. 43,(1996) (rejecting Stevens' "new theory of state
sovereign immunity" because it "develops its owsion of the political system created by the Framers

20 see id at 72—73 (clarifying "[tlhe Eleventh Amendmenstricts the judicial power under Article 111,
and Article | cannot be used to circumvent the tan®nal limitations placed upon federal juristion”).

%1 gee Katz 126 S. Ct. at 996 (acknowledging majority andseliging opinions inSeminole Tribe
"reflected an assumption that the holding in ttetecwould apply to the Bankruptcy Clause," whifeliing
"we are not bound to follow our dicta in a priosean which the point now at issue was not fullpated").
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G. TheKatz Court's Assault on Common Law Sovereign Immunity

As already noted, if the purpose of tkatz opinion was merely to adopt the
diversity theory, thereby opening up the federalrtoto private suits arising under
federal law against unconsenting states, its lgndtlstorical analysis of the
Bankruptcy Clause, the adoption of the Bankruptat, Aand the nature of the
bankruptcy power was completely unnecessary. Tolkelgm for theKatz Court is
that acceptance of the diversity theory—as complex controversial as that issue
is—does not automatically dispose of the common Ilsovereign immunity
recognized inHans v. Louisianaan immunity reaching suits brought by in-state
and out-of-state citizens alik& The Katz Court's careful examination of the
Bankruptcy Clause is, in fact, designed to addjieststhis shortcoming and enables
the Court to reach what is considered "[t]he intbte conclusion . . . that States
agreed in the plan of the Convention not to assgytsovereign immunity defense
they might have had in proceedings brought purst@niitaws on the subject of
Bankruptcies.®*® In other words, by concluding that the states &giéed to waive
their common law sovereign immunity from suit whamey ratified the Bankruptcy
Clause, the Court finished the job of disposingtate sovereign immunity as far as
bankruptcy is concerned.

In contrast with the analysis involved in the Cmudttempt to circumvent the
Eleventh Amendment's bar to federal court suitdresgjastates brought by out-of-
staters, the Court's focus on the supposed unigeeokthe Bankruptcy Clause
appears here to make sense. Unlike the EleventrenAment's form of
constitutionally imposed sovereign immunity, themeoon law variety was pre-
constitutional. It is at least conceivable, thehat certain portions of the
Constitution revoked the pre-constitutional immunitvhile others did not.
Therefore, as to suits brought by in-staters agatages, which do not come within
the Eleventh Amendment's express bar, it may haadensense for the Court to
focus on the unique aspects of the Bankruptcy @laudecause of these unique
aspects, it is at least possible that the Bankyu@iause may have revoked pre-
constitutional immunity, while the other Article powers—for example, the
Commerce Clause—did not. However, as already detraied in detail, there
exist a number of significant logical and practipabblems with reliance on the
Bankruptcy Clause's supposed uniqueness among €xw'gyiArticle | powers that
render the Court's approach untenable.

When the dust settles, then, ti@atz Court has failed to rationalize the
substantively selective revocation of any form o¥ereign immunity, whether of
the pre- or post-Convention varieties. If eithemni of immunity is deemed invalid,
its invalidity cannot be confined to exercises ohGress's bankruptcy power.

232 geesypranote 21 and accompanying text.
8 Katz, 126 S. Ct. at 1004.
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I1l. JubICIAL DISOBEDIENCETHROUGHGUERILLA WARFARE:
THE DILEMMA OF PRINCIPLED ANALYSIS

A. The Dilemma of Principled Decision Making

To this point, we have established that it is ingiole to discern a principled
distinction between the Bankruptcy Clause and therdArticle | powers grounded
in either the text of the Bankruptcy Clause, th&tdry attendant its adoption, or the
peculiarities of its nature that might demand gpaiate fidelity to the Eleventh
Amendment. Ultimately, thé&atz Court's attempt to employ the plan-of-the-
Convention theory to distinguish suits groundedtia Bankruptcy Clause from
those grounded in the Commerce Clause for purpoS#se in-state citizen suits
covered byHans fails completely. If one accepts the plan-of-then@ention
approach, it logically applies equally to the banmtcy and commerce powers,
whatever differences exist in the text of the twovisions. Absolutely nothing of
consequence turns on the different text or histooethe two clauses. A Justice
who rejects the foundational premises and assumgptiof the plan-of-the-
Convention theory will logically reject reliance arp it in both contexts. On the
other hand, a Justice who finds the theory appgaliti find it equally applicable
in both contexts. Indeed, the very fact that ttanf-the-Convention theory was
originally developed in the context of the Comme@iause, and is often associated
with Justice Stevens, author Kftz>** underscores this view. The unavoidable
conclusion, then, is that the decisionHKatz was determined not by the use of
principled judicial analysis, but by the outcomsided by the analyzers.

When viewed in isolationKatz may appear to be an anomaly, or simply a
doctrinally incorrect decision. But when viewedaapart of a continuum of similar
cases, it could conceivably be seen as a necestaryin a natural jurisprudential
evolution. Change can come slowly to the Courdbaied or saved, as one may
choose to view it, by the great force of institat inertia and the need for
institutional legitimacy in the eyes of the popwac But in countless areas of
constitutional law change does come eventuallyifare often through a process of
doctrinalevolutionthanrevolution®®® This slower pace of change may be explained
on a number of bases. It tends to convey, far nioa@ does more precipitant
doctrinal change, an image of consistency in the ofi law. It provides a period

234 geePennsylvania v. Union Gas Co., 491 U.S.1, 19 (1¢89)r prior cases thus indicate that Congress
has the authority to override States' immunity wihegislating pursuant to the Commerce Clause. This
conclusion is confirmed by a consideration of tpecsal nature of the power conferred by that Clayise
(Brennan, J., with Stevens, J., concurring). Reball Justice Brennan, writing for the majoritygaed that
the common law variety of sovereign immunity is @obar to suits against a state brought by in-state
citizens when the action is premised on legislaénacted pursuant to Congress' Article | commeoveep
because "[t]he States held liable under such aresepnal enactment are thus not 'unconsenthmy; gave
their consent all at ongen ratifying the Constitution containing the Cormmeee Clause rather than on a
case—by—case basidd. at 20 (emphasis added).

2% See, e.g.EDWARD H. LEVI, AN INTRODUCTION TOLEGAL REASONING, 1949 (describing doctrinal
evolution of "imminently dangerous” category paiitytort law).
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for adjustment prior to a doctrine's ultimate resaf*° It reduces the image of the
Court as a nakedly political institution.

It is certainly conceivable, then, that in futumadsKatz could be employed as
a passageway into the Commerce Clause sovereigurnityrfortress constructed
by the Court inSeminole Tribe This is so, even though th€atz majority
vigorously insisted that the two decisions couleegcst.

As a doctrinal strategy, the next step would beetmove the common law
sovereign immunity bar to suit based on federalseauof action other than
bankruptcy. To do so, the Court need only appéyttistorical analysis employed in
Katz regarding the Bankruptcy Clause to the Commercausela It is easy to
imagine how this might be done. The Court neegbimeason along these linds:
is settled doctrine that the states waived theireseign immunity from private suit
arising under the Bankruptcy Clause. Obviouslyéfhis no cause to limit the reach
of our prior case law to suits arising under therBeuptcy Clause. The Bankruptcy
Clause does not present a special case differemt finy other Article | power as
Seminole Tribe made clear. Moreover, we are nainboto follow our dicta in a
prior case in which the point now at issue was futly debated’ Common sense
therefore indicates that it is equally true thatemhthe states waived their sovereign
immunity from private in-state suit at the timeythatified the Bankruptcy Clause,
the same waiver encompasses the Commerce Clausevang other Article |
clause.

Viewing Katz in this way,as merely one step in a doctrinal undermining of
Seminole Tribemakes the decision considerably more understaadhbh it seems
to be when viewed standing alone. Indeed, whem seea step in a subtle
evolutionary process away fro®eminole TribgKatz provides a far softer touch
than didSeminole Tribs own sudden reversal of the relatively reddnion Gas
decision.

It should be noted that purely on the merits, wéebe that Katz makes
considerably more sense th&aminole Tribeas a construction of constitutionally
protected state sovereign immunity. By its exptessis, the Eleventh Amendment

2% gee, e.g.Planned Parenthood v. Casey, 505 U.S. 833, 846L98R) (reasoning in accordance with
constitutional questions resolved in Court preceédérinciples of institutional integrity, and thele of
stare decisiscounsel in favor of accommodation when faced wjtiestionable prior holdings, rather than
outright overruling previous decision).

%7 It bears noting how casually the majoritydatz actually does dispatch with the prudential doetrir
stare decisis

We acknowledge that statements in both the majarity the dissenting opinions in
[Seminole Tribereflected an assumption that the holding in ttege would apply to
the Bankruptcy Clause . . . . [W]e are not boundbtmw our dicta in a prior case in
which the point now at issue was not fully debated.

126 S. Ct. at 996 (citations omitted).



2007] THE DILEMMA OF PRINCIPLED DECISION MAKING 53

has absolutely no relevance to suits brought bgtate citizens against a state.

To suggest that any other provision of the Corntstituin any way shields states
from in-state citizen suits amounts to nothing mtran constitutional wishful

thinking on the part of those who ideologically dasovereign immunity purely as
a normative matter. To the extent there may haigtezl some form of sovereign
immunity floating in the political ether prior tdhé Constitutional Convention,
surely it must have been trumped by the Constitigigrant of legislative power to
Congress. This is as true of the Commerce Clagsié & of the Bankruptcy

Clause?®

This does not mean that, purely as a matter of titotisnal law, we
unhesitatingly accept the version of sovereign imityuadvocated by Justice
Stevens in either hiKatz opinion or hisSeminole Tribedissent. Unlike Justice
Stevens, we cannot accept the diversity theoryaum that is simply not what the
Eleventh Amendmerdays Rather, the provision un-ambiguously precludeefal
jurisdiction in "any" suit brought by an out-of-wsecitizen against a state; it draws
no distinction premised on the constitutional sewtjurisdiction.

Nevertheless, assuming, for purposes of argumtsit theKatz majority starts
with a belief in the correctness of both the diitgrtheory and the plan-of-the-
Convention theory, something of an ethical dileranaes: Does the constitutional
end justify the doctrinal means? What Justice @tsudid inKatzis indefensible on
its face as a principled interpretation and apfilicaof pre-existing constitutional
sovereign immunity doctrine. There is simply nanpipled basis on which to
distinguish the Bankruptcy Clause from the Commefause. From the
perspective of principled decision making, therstide Stevens should have chosen
between a reluctant acceptanceSeminole Triband its inescapable application to
the Bankruptcy Clause on the one hand, or an opencandid reversal of that
decision on the ground that it was bad constitaidaw, on the other. He did
neither, of course—the former because he obvidigglygd such a result distasteful
and wrong headed as a matter of sovereign immuhégry, and the latter, quite
probably, because he simply was unable to amasajerity for such an action.
Instead, he engaged in guerilla warfare against rdfmist form of sovereign
immunity embodied irseminole Tribe

In this section, we explore this strategic choiperely as a matter of legal
process. In so doing, we seek to answer the questhether, for Justices unhappy
with existing doctrine, the end justifies the means

238 5eel.S.CONST. amend. XI (“The Judicial power of the United Stashall not be construed to extend
to any suit in law or equity, commenced or prosedidgainst any one of the United States by Citizéns
another State, or by Citizens or Subject of anyelgor State.").

239 seesupranote 78 and accompanying text (discussing congrealsabrogation theory).
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B. Principled Decision Making and Wechsler's "Naufrinciples"

Any exploration of principled constitutional decisi making should begin with
Herbert Wechsler's famed "neutral principles" asiaf° In 1959, Professor
Wechsler identified and expounded upon what heiderssd a vexing and critical
problem facing a Supreme Court vested with the tadk constitutional
interpretation, namely that far too often we arpteat to "make the test of virtue in
interpretation whether its result in the immediakecision seems to hinder or
advance the interests or the values [we] suppdriri light of this obvious defect,
Professor Wechsler posed the following questionatvgtandards must Justices be
obliged to follow in reaching judgment in order tii@e judiciary may exist, as was
intended by the framers, as an independent andidabite bulwark against the
despotic tendencies of the other branches, rattem ta naked power organ”
different only in theory than the legislature oe gxecutive??

Professor Wechsler's familiar answer was that safrtaw

are—or are obliged to be—entirely principled. A ngipled
decision, in the sense | have in mind, is one thats on reasons
with respect to all the issues in the case, reasbas in their
generality and their neutrality transcend any imiaikedresult that
is involved . . . . The virtue or demerit of a judgnt turns,
therefore, entirely on the reasons that support.it*®

It is important to note that in employing the plarasneutral principles,”
Wechsler did not intend to imply that the principlef interpretation were
themselveso be "neutral.” There can be no such thing. Therpretive principles
themselves, rather, will inevitably be normati\gut Wechsler was wholly agnostic
as to what those normative principles are, or dvaw one is to ascertain them.
Instead, his focus was exclusively on what happers those normative principles

240 5ee generallyVechslerNeutral Principlessupranote 40.

>d. at 11.

22 gee idat 12 ("The man who simply lets his judgment tumtiee immediate result may not, however,
realize that his position implies that the courtsfaee to function as a naked power organ, thatah empty
affirmation to regard them . . . as courts of IgwBy way of distinction, Professor Wechsler rhitalty
asked the following:

Is there not, in short, a vital difference betwdegislative freedom to appraise the
gains and losses in projected measures and theokipdncipled appraisal, in respect
of values that can reasonably be asserted to lengittional dimension, that alone is
in the province of the courts? Does not the diffeeeyield a middle ground between a
judicial House of Lords and the abandonment oflanigation on the other branches—
a middle ground consisting of judicial action tleabodies what are surely the main
qualities of law, its generality and its neutraity

Id. at 16.
243 5ee idat 19-20.
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have been choséff: Wechsler's insight was that once adopted, theciplies must
be applied "neutrally"—that is, consistently in quamable situation¥?” In other
words, once the Court has chosen a generalizabplicaple principle of
interpretation for a particular constitutional pigign, it may not selectively ignore
that principle in a particular case, merely becatudees not like the specific result
in that case.

The entire point of our critique of Justice Stevergpinion inKatz is that it
fails the test of Wechslerian principled decisioaking. He ignores the text of the
Eleventh Amendment; he implicitly adopts the diugrstheory of Eleventh
Amendment construction without acknowledging eittiet he is doing so, that its
adoption cannot rationally be confined to exercisesongressional power under
the Bankruptcy Clause, or that the theory had beategorically rejected in
Seminole Tribe-a decision Stevens expressly declined to overarid; finally, he
purports to draw distinctions between Congressigepainder the Bankruptcy and
Commerce Clauses that lack support.

In defense of Justice Stevens, one might arguehtisatlecision inKatz was
merely an attempt to correct the sorely misguidesyénth Amendment and state
sovereign immunity decision making in which the @dwad engaged i®eminole
Tribe. But that fact underscores the essential probigtn Stevens's analysis in
Katz He refusesto overrule Seminole Tribe while simultaneously refusing to
adhere to its logically inescapable implicatié#s.

Perhaps the dispositive response to a Wechsleritioue of theKatz opinion is
that the methodology employed by Justice Stevessanply the way the doctrinal
game is played by the Court, for reasons alreagyamed?*’ However, it should
be recalled that, as Hamilton noted, the Court g&sess neither sword nor pufée.
All it really has, then, is its legitimacy and iitgtional capital. Manipulation or
irrationality in constitutional decision making—piaularly when the interests of
state governments are so intimately intertwined,tte=y are when sovereign
immunity is at stake—hardly seems the most appatprimeans of assuring the
Court's legitimacy as protector of the rule of law.

24 see id.at 15 (stating courts normatively "decide on graund adequate neutrality and generality,
tested not only by the instant application but thees that the principles imply . . . .").

%5 see id.at 9—10 (noting Court has created "standards framedeutral terms" for exercising its
discretion, and "[o]nly the maintenance and therowpment of such standards and, of course, thihfd&
application can . . . protect the Court againstdéweger of the imputation of bias . . . .").

%8 seeCent. Va. Cmty. Coll. v. Katz, 126 S. Ct. 990, 1q2806) (Thomas, J., dissenting) ("It would be
one thing if the majority simply wanted to overr@eminole Tribaltogether. That would be wrong, but at
least the terms of our disagreement would be tamesp. The majority's action today, by contrastlificult
to comprehend.").

247 seesupraPart I11.A.

248 THE FEDERALIST NO. 78, at 490 (Alexander Hamilton) (Benjamin Fletcher Wright., 1961) ("The
Executive not only dispenses the honors, but htildssword of the community. The legislature notyonl
commands the purse, but prescribes the rules bghwiie duties and rights of every citizen are to be
regulated. The judiciary, on the contrary, hasnfluénce over either the sword or the purse”). . .
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There are, to be sure, some who would ridicule attgmpt to measure
Supreme Court decision making by means of a Wegslgrincipled decision
making frame of referendd® They would do so for one of two possible reasons,
one epistemological and one normative. The epistegical argument is grounded
in a premise of intellectual chaos: Anything candrgued, and no argument is
inherently more logical or persuasive than anotheéFherefore all arguments
purportedly grounded in logic or reason can beingtinore than a cynical front for
underlying political agend&® But this argument is of course nonsense: While
many issues of legal doctrine may be debated iByshe simple fact is that many
cannot. The normative argument is that there ar@ino political results that are to
be preferred, and legal principle must be circune@ro achieve these normative
ends. The problem with this reasoning is thatth sides of the political spectrum
may employ such cynical political strategy throtlgé judicial process. As a result,
the entire judicial process is reduced to a pdlitistate of nature, a war of all
against all, where, as Hobbes warned, life is §nastutish and short . . .>>* All
we can say to those who believe in such strategitinough the judicial process:
Be careful what you wish for.

CONCLUSION

Katz is an important decision, if not for its dramat@striction of the states'
sovereign immunity then for the illumination it t&®n the Court's decision making
methodology. We conclude that there is no primdpivay to distinguish the
Bankruptcy Clause from any other Article | Clausghe decision reached Katz,
therefore, represents a form of judicial guerillarfare onSeminole Tribesovereign

249 5ee, e.g.Mark V. TushnetFollowing the Rules Laid Down: A Critique of Integtivism and Neutral
Principles 96 HARv. L. Rev. 781, 805 (1983). Professor Tushnet, in his aréigf Wechslerian decision
making, argues that the theory of Neutral Pringple

requires that we develop an account of consisteicpneaning—particularly of the
meaning of rules or principles—within liberal sdgieYet the atomistic premises of
liberalism treat each of us as autonomous indigluahose choices and values are
independent of those made and held by others. Thesmises make it exceedingly
difficult to develop such an account of consister#aning. The autonomous producer
of choice and value is also an autonomous procafameaning.

Id. at 825. That is, given that meaning is a subjecfreesonal concept, Professor Tushnet doubts tligyab
of the individuals who comprise the judiciary tollectively divine the discrete principle inheremt the
resolution of a particular case, let alone applyg tprinciple” to a future case, with its own complset of
facts and hence continuum of possible meanings meutral mannerSee id.("The theory of neutral
principles requires that judges be able to relya@hared conception of the proper role of judi@aloning.
The critiques have established that there are nerrdaate continuities derivable from history ogaé
principle. Rather, judges must choose which congegto rely on.").

H05ee, e.g., icat 826 ("[Clommunities of understanding are notrisf by geographical boundaries or by
allegiance to a single constitution. They are gakiagly created by people who enter into certaimd& of
relations and share certain kinds of experiences.")

%1 THOMAS HOBBES THE LEVIATHAN: OR THE MATTER, FORME, AND POWER OF COMMONWEALTH,
ECCLESIASTICALL AND CIVIL 100 (Michael Oakeshott ed., Collier Macmillan Pul#ish1962) (1651).
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immunity and the Eleventh Amendment. As suchsitdeserving of criticism.
Smoke and mirrors, no matter the effect they aehiavthe short run, damage the
institution in the long run.



