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 FILED

U.S. COURT OF APPEALS

ELEVENTH CIRCUIT

MAY 11, 2012

JOHN LEY

CLERK

[DO NOT PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

________________________

No. 11-11352

Non-Argument Calendar

________________________

D. C. Docket Nos. 1:10-cv-01612-TCB; 09-BKC-78173-PWB

In Re:

LORRAINE MCNEAL,

Debtor.

---------------------------------------------------------------------------------------------------

LORRAINE MCNEAL,

Plaintiff-Appellant,

versus

GMAC MORTGAGE, LLC,

HOMECOMINGS FINANCIAL, LLC,

a GMAC company,

Defendants-Appellees.
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_________________________________________

Appeal from the United States District Court

for the Northern District of Georgia

_________________________________________

(May 11, 2012)

Before TJOFLAT, EDMONDSON, and CARNES, Circuit Judges.

PER CURIAM:

Lorraine McNeal appeals the district court’s affirmance of the bankruptcy

court’s denial of McNeal’s “Motion to Determine the Secured Status of Claim.” 

In her motion, McNeal sought to “strip off”  a second priority lien on her home,1

pursuant to 11 U.S.C. § 506(a) and (d).  Reversible error has been shown; we

reverse and remand for additional proceedings.

McNeal filed a voluntary petition for bankruptcy under Chapter 7 of the

Bankruptcy Code.  In her petition, McNeal reported that her home was subject to

two mortgage liens: a first priority lien in the amount of $176,413 held by HSBC

and a second priority lien in the amount of $44,444 held by Homecomings

Financial, LLC, a subsidiary of GMAC Mortgage, LLC (collectively, “GMAC”). 

In bankruptcy terms, a “strip down” of an undersecured lien reduces the lien to the value1

of the collateral to which it attaches and a “strip off” removes a wholly unsecured lien in its

entirety.

2
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McNeal also reported that her home’s fair market value was $141,416.  The parties

do not dispute these factual allegations.

McNeal then sought to “strip off” GMAC’s second priority lien, pursuant to

sections 506(a) and 506(d).  McNeal contended that, because the senior lien

exceeded the home’s fair market value, GMAC’s junior lien was wholly unsecured

and, thus, void under section 506(d).  The bankruptcy court denied the motion,

concluding that section 506(d) did not permit a Chapter 7 debtor to “strip off” a

wholly unsecured lien.  The district court affirmed.

When the district court affirms the bankruptcy court’s order, we review only

the bankruptcy court’s decision on appeal.  Educ. Credit Mgmt. Corp. v. Mosley,

494 F.3d 1320, 1324 (11th Cir. 2007).  And we review the bankruptcy court’s

legal conclusions de novo.  Hemar Ins. Corp. of Am. v. Cox, 338 F.3d 1238, 1241

(11th Cir. 2003).  

That GMAC’s junior lien is both “allowed” under 11 U.S.C. § 502 and

wholly unsecured pursuant to section 506(a) is undisputed.   To determine whether2

11 U.S.C. § 506(a) provides in pertinent part:2

An allowed claim of a creditor secured by a lien on property in which the estate

has an interest . . . is a secured claim to the extent of the value of such creditor’s

interest in such property . . . and is an unsecured claim to the extent that the value

of such creditor’s interest . . . is less than the amount of such allowed claim.

3
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such an allowed -- but wholly unsecured -- claim is voidable, we must then look to

section 506(d), which provides that “[t]o the extent that a lien secures a claim

against a debtor that is not an allowed secured claim, such lien is void.”  See 11

U.S.C. § 506(d).

Several courts have determined that the United States Supreme Court’s

decision in Dewsnup v. Timm, 112 S. Ct. 773 (1992) -- which concluded that a

Chapter 7 debtor could not “strip down” a partially secured lien under section

506(d) -- also precludes a Chapter 7 debtor from “stripping off” a wholly

unsecured junior lien such as the lien at issue in this appeal.  See, e.g., Ryan v.

Homecomings Fin. Network, 253 F.3d 778 (4th Cir. 2001); Talbert v. City Mortg.

Serv., 344 F.3d 555 (6th Cir. 2003); Laskin v. First Nat’l Bank of Keystone, 222

B.R. 872 (B.A.P. 9th Cir. 1998).  But the present controlling precedent in the

Eleventh Circuit remains our decision in Folendore v. United States Small Bus.

Admin., 862 F.2d 1537 (11th Cir. 1989).  In Folendore, we concluded that an

allowed claim that was wholly unsecured -- just as GMAC’s claim is here -- was

voidable under the plain language of section 506(d).   862 F.2d at 1538-39. 3

Although Folendore addressed the 1978 version of the Bankruptcy Code, the 19843

amendments to the Code did not alter the pertinent language in section 506(a) or (d).  

4
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A few bankruptcy court decisions within our circuit -- including the

decision underlying this appeal -- have treated Folendore as abrogated by

Dewsnup.  See, e.g., In re McNeal, No. A09-78173, 2010 Bankr. LEXIS 1350, at

*9-12 (Bankr. N.D. Ga. Apr. 9, 2010); In re Swafford, 160 B.R. 246, 249 (Bankr.

N.D. Ga. 1993); In re Windham, 136 B.R. 878, 882 n.6 (Bankr. M.D. Fla. 1992). 

But Folendore -- not Dewsnup -- controls in this case.  

“Under our prior panel precedent rule, a later panel may depart from an

earlier panel’s decision only when the intervening Supreme Court decision is

‘clearly on point.’”  Atl. Sounding Co., Inc. v. Townsend, 496 F.3d 1282, 1284

(11th Cir. 2007).  Because Dewsnup disallowed only a “strip down” of a partially

secured mortgage lien and did not address a “strip off” of a wholly unsecured lien,

it is not “clearly on point” with the facts in Folendore or with the facts at issue in

this appeal. 

Although the Supreme Court’s reasoning in Dewsnup seems to reject the

plain language analysis that we used in Folendore, “‘[t]here is, of course, an

important difference between the holding in a case and the reasoning that supports

that holding.’”  Atl. Sounding Co., Inc., 496 F.3d at 1284 (citing Crawford-El v.

Britton, 118 S. Ct. 1584, 1590 (1998)).  “[T]hat the reasoning of an intervening

high court decision is at odds with that of our prior decision is no basis for a panel

5



ALEXANDER L. PASKAY MEMORIAL BANKRUPTCY SEMINAR 2014

544

to depart from our prior decision.”  Id.  “As we have stated, ‘[o]bedience to a

Supreme Court decision is one thing, extrapolating from its implications a holding

on an issue that was not before that Court in order to upend settled circuit law is

another thing.”  Id.  In fact, the Supreme Court -- noting the ambiguities in the

bankruptcy code and the “the difficulty of interpreting the statute in a single

opinion that would apply to all possible fact situations” -- limited its Dewsnup

decision expressly to the precise issue raised by the facts of the case.  112 S. Ct. at

778.  

Because -- under Folendore -- GMAC’s lien is voidable under section

506(d), we reverse and remand for additional proceedings consistent with this

decision. 

REVERSED AND REMANDED.

6
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Mortgage Modification Strategies 
Debtor’s Counsel Perspective 
Jessie Molnar 
 

Steps to Completing a Successful Mediation 

Pre-Filing Loan Modification Counseling 
1. Look to see if numbers work- look at income, amortize principal with arrears plus fees. 
2. Explain process thoroughly. Set realistic expectations and results. 
3. Calculate 31% of the client’s gross income to determine adequate protection payments in 

the Chapter 13 Plan (note: review carefully to determine if current mortgage payment is 
less than 31%). Use current mortgage statement or foreclosure documents to get accurate 
mortgage balance, fees and escrow shortages. 

Getting Process Started 
1. File Motion for Referral after 341 meeting. 
2. Once you receive the order, start mediation file. Include proof of claim, property 

appraiser value and notice of appearance.  
3. Contact counsel (if Notice of Appearance has been filed) or claimant (if no NOA but 

claim has been filed) and request a loan modification package. 

Completing the Loan Modification Package
1. Set up an appointment for the client to come in with all supporting documentation (i.e. 

bank statements, pay stubs, HOA proof, utility bills, etc.). 
2. Fill out paperwork with the client and make sure all supporting documentation is 

complete. 
3. If it is not possible to meet with the client, provide them with the loan modification 

package and set up a deadline for when it needs to be returned. 
4. Scan and send completed package in to creditor’s counsel. 
5. Print out emails and attachments for record keeping purposes. 
6. Email creditor’s counsel in a separate email to confirm receipt of all documents. 

Selection of Mediator and Mediation Date 
1. Select a mutually agreed upon mediator. 
2. Agree on a date for mediation (if modification package is complete, 45 days is usually a 

good time frame). 
3. File Notice of Mediation and Selection of Mediator with the Court. 

Preparing for Mediation 
1. Follow up with creditor’s counsel every two weeks for additional information and 

document requests. 
2. Follow up with the client on any document requests. 
3. Send in updated bank statements and pay stubs every month. 
4. Request and collect mediation fee of $175 from the client to give to the mediator. 
5. Request conference call number in advance. 
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Mortgage Modification Strategies 
Debtor’s Counsel Perspective 
Jessie Molnar 
 
Mediation

1. Ask the client to arrive one hour before mediation. Give them an update of mediation 
status and procedure. 

2. Be prepared- have all documentation and proof of emails with attachments ready so you 
can refer back to them if need be. 

3. Ask questions- what type of loan does the client have, what type of modification is the 
loan being reviewed for, is there a possibility for a principal reduction, etc. 

4. If the first mediation is continued (most of them are), set up: 1) a deadline  to turn in 
additional documents (usually 2 weeks); 2) a conciliation call with creditor’s counsel (30 
days from document deadline) and 3) follow up mediation (two weeks after conciliation 
call). 

Trial Loan Modification Approval 
1. Receive a letter in writing with trial loan modification terms including payment amounts 

and due dates. 
2. Meet with the client and go over terms, payments and deadlines in great detail. 
3. File an Amended Chapter 13 Plan to pay the mortgage directly. 
4. File a Motion to Approve the Trial Loan Modification. 
5. File your Fee Application for the mortgage modification process. 

Trial Loan Modification Denial
1. Receive a letter in writing that the client has been denied for modification.  
2. Go forward with the second mediation because at that time you can make sure numbers 

are accurate; the client can ask any questions they still have; reason for denial can be 
discussed in more detail and non-retention options can also be discussed. Main thing here 
is do not give up on your client. Get all the facts and all the options. Sometimes a denial 
can turn into an approval simply by getting a roommate/rental income, reducing 
expenses, surrendering a high vehicle payment, etc. 

3. File an Amended Chapter 13 Plan to surrender the property. 
4. File your Fee Application for the mortgage modification process. 

What to do when a Creditor is Unresponsive? 
1. If a Notice of Appearance or claim is filed, try and contact that person directly- phone, 

email, letter, etc. 
2. If there is not a Notice of Appearance or claim filed, keep checking the docket every 1-2 

weeks until the claims bar date.  
3. Reach out to creditor attorneys to see whether they have been assigned the case or 

whether they can find out who is assigned. Contact foreclosure attorney for information 
on who is representing the creditor in the mediation process. 

4. Send a letter requesting contact for mortgage modification mediation the same way you 
would serve an order (certified mail to bank president, regular mail to registered agent, 
claimant and counsel). 
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Mortgage Modification Strategies 
Debtor’s Counsel Perspective 
Jessie Molnar 
 

5. File a Motion to Compel and for Sanctions. Keep in mind sanctions should always be a 
last resort after exhausting all other reasonable attempts to communicate/resolve issues 
with the creditor. Be selective on sanction requests since you need the creditor to 
cooperate and offer good terms.  
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Mortgage Modification Strategies 
Debtor’s Counsel Perspective 
Jessie Molnar 
 

Tips for Completing a Successful Mediation 

1. Create a separate file for mediation. 

2. Keep detailed time records from the inception in the event it becomes necessary to file a 
fee application requesting fees greater than the standard “no look” mediation fee. 

3. Create a separate mediation calendar. Set reminders for when to follow up with clients, 
creditor’s counsel, check on dockets, etc. 

4. Try to be very detail oriented when assisting the client with filling out the loan 
modification package.  
Common mistakes: 
-RMA: not checking all the boxes; leaving lines blank; not tallying up columns for 
income, expenses and assets 
-4506T: line 5- cannot be left blank- must have the name and address where the IRS 
transcripts should be sent; line 6- must state “1040”; line 6, box “a”- must be checked; 
line 9- must be in mm/dd/yyyy format (for example- if requesting the 2012 tax return, the 
correct format would be 12/31/2012) 
-Hardship letter: should have a date when the hardship began and also include a 
handwritten signature and date. 

5. Make sure all supporting documentation is complete: 
-Pay stubs should be consecutive. 
-Bank statements should have all pages. Bank statements should be the full statement 
with the bank letterhead on it, not just a print out. 
-Tax returns should be signed and dated. 
-Utility bill needs to be in the Debtor's name.  

6. Keep in communication with creditor’s counsel. If a document request from your client is 
taking longer than requested, keep creditor’s counsel in the loop. If there is a request 
from the bank that you do not understand or is ambiguous, ask for clarification rather 
than ignore it or risk inaccurately complying with it. This will save so much time and 
prevent fruitless mediations. 
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Mortgage Modification Strategies 
Debtor’s Counsel Perspective 
Jessie Molnar 
 

Questions and Documentation Needed to  
Complete a Loan Modification Package 

Questions for Completing the Loan Modification Package 
1. Does the client have an HOA? If yes, need name and address of HOA along with proof 

the client is current. 
2. How many months is the client delinquent? 
3. When did the client’s hardship begin? 
4. What was the reason for the client’s hardship?  
5. Is the client a service member? 
6. How many people are currently living in the client’s household? 
7. What was the hire date for the client’s job? 

Documentation for Completing the Loan Modification Package 
1. Income 

-Last 60 days of pay stubs (for W2 employees)  
AND/OR 
-Last 6 months profit & loss (for 1099 employees)  
AND/OR  
-Current benefit letter (SSI, Disability, Pension) 

2. Bank Statements 
-Last 60 days 
-Must be official bank statements with bank letterhead/logo. They cannot be a print out. 
All pages must be submitted, even if a page is blank. 

3. Tax Returns
-Two most recent years. Must be signed and dated. 

4. Utility Bill 
-Electric and water with client’s name and address. 

5. HOA Proof (if applicable) 
-Statement which provides the amount and frequency of the HOA dues and that the client 
is current. 

Miscellaneous Documentation 
1. If the client is divorced, final divorce decree is needed. Additionally, if the ex-spouse was 

also on the mortgage with the client, than a quit claim deed will also need to be provided.  
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