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ASSORTED CONSUMER ISSUES 
REGARDING FRAUDULENT TRANSFERS 

 

I. Overview 
 

Section 727(a)(2)(A) provides that debtor may not obtain a discharge if:  

[T]he debtor, with intent to hinder, delay, or defraud a creditor or an 
officer of the estate charged with custody of property under this title, has 
transferred, removed, destroyed, mutilated, or concealed, or has permitted to be 
transferred, removed, destroyed, mutilated, or concealed— 

(A) property of the debtor, within one year before the date of the filing of 
the petition. . . . 

 
11 U.S.C. § 727(a)(2)(A). 
 

In order to succeed with an objection to discharge based on section 
727(a)(2), the creditor must prove by a preponderance of the evidence: 

(1) that the act complained of was done at a time subsequent to one year 
before the date of the filing of the petition; (2) with actual intent to hinder, delay, 
or defraud a creditor or an officer of the estate charged with custody of property 
under the Bankruptcy Code; (3) that the act was that of the debtor or, his duly 
authorized agent; (4) that the act consisted of transferring, removing, destroying 
or concealing any of the debtor's property, or permitting any of these acts to be 
done. 

 
II. Consumer Issues 

A. Funding closely held LLC’s 

Debtors often wish to continue their businesses, but without the 
debts associated with them. Transfers they make to further these goals are 
often fraudulent as to creditors. It is always safer to provide full disclosure. 
Sundstrom v. Emerging Vision,  374 B.R. 663 (Bankr. E.D. Wis. 2007), a 
debtor transferred sole proprietorship assets to a newly-formed, solely 
owned corporation. Although this conveyance constituted a transfer under 
the Bankruptcy Code, it did not constitute a fraudulent transfer which 
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would deny the debtor a discharge. Although the debtor admitted that the 
debt owed to the former franchisor, and the judgment held by that creditor, 
was part of the reason for the transfer of the business assets, the debtor 
received stock of the new corporation in return and there was no diminution 
in assets available to creditors.  
 

In Winter v. Welker, 174 F. Supp. 836 (E.D. Pa. 1959), debtor with a 
trucking business had one principal customer. The debtor’s wife started her 
own trucking business and the debtor transferred some of his business 
assets to her new business. Although the debtor did not assign any contract 
rights, the principal customer then began doing business with the wife’s 
business. These actions were found to constitute fraudulent conveyances of 
both tangible and intangible property. 

 
Those individuals who hold interests in an LLC do not become 

“initial transferees” of payments made to the LLC. Nor do the individuals 
holding interests in an LLC necessarily qualify as entities for whose benefit 
a transfer was made under § 550(a)(1). In re Delta Phones, Inc., 2005 
Bankr. LEXIS 2550, 45 Bankr. Ct. Dec. 218 (Bankr. N.D. Ill. Dec. 23, 
2005) 

 
 

B. Paying family expenses 
 

Transfers are not fraudulent if the proceeds are used to pay ordinary 
and necessary living expenses for the debtor and his or her family.  The 
funds might also be used to satisfy legal obligations to support dependents. 
In re Montalvo, 333 B.R. 145 (Bankr. W.D. Ky, 2005). Gray v. Snyder, 704 
F. 2d 709, 10 B.C.D. 566 (C.A4 (N.C.), 1983). 

 
Transferring the marital homestead solely to the wife while in the 

face of difficult marital issues was not to be fraudulent when the purpose of 
the transfer was to be able to permit the wife to continue to provide a home 
for the children. In re Prichard, 361 B.R. 11 (Bankr. Mass, 2007). 

 
On the other hand, the debtor who gave his wife $5,000 to help her 

buy a Cadillac was held to have committed a fraudulent transfer. His 
assertion that the funds were delivered in order to provide a safer vehicle 
for his pregnant wife was not considered sufficient.  See In re Greenfield, 
273 B.R. 128 (E.D. Mich., 2002). 

 
Even payment of expenses for non-traditional family members is not 

always fraudulent. In In re Gonzales, 342 B.R. 165 (Bankr. S.D.N.Y., 2006), 
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the debtor made mortgage payments for a married but separated woman 
who he believed to be the father of his child. No paternity order had ever 
been issued, nor any order for child support. Still, the debtor had for a long 
time acknowledged the paternity and asserted his fatherhood. 

 
Transfers to joint accounts can also be fraudulent if the debtor does 

not receive reasonably equivalent value. However, to the extent that the 
deposits made into the joint bank account are used to pay the debtor’s 
reasonable and necessary living expenses, the transfer will not be found 
fraudulent. See, for example, In re Meinen, 232 B.R. 827 (Bankr. W.D. Pa. 
1999). 

 
Transfers to a spouse’s separate account were not constructively 

fraudulent when those funds are used to pay household necessities and joint 
debts because this meant that the debtor received reasonably equivalent 
value for the transfer. However the fact that funds were used to pay family 
and household expenses did not rule out actual fraud. In re Page, 2012 
Bankr. LEXIS 3363 (Bankr. S.D. Ind. July 20, 2012). 

 
The Trustee could not prove that the debtor committed a fraudulent 

transfer by paying for more than his share of family expenses, thereby 
allowing the wife to accumulate funds in her savings account, because the 
debtor contributed most of the family financial support while the wife 
contributed most of the household labor. In re Craig, 144 F.3d 587, 590 
(8th Cir. 1998). 

 

C. Estate planning vs. fraudulent transfer 

Estate planning is a legitimate exercise for anyone, including 
debtors. Debtors, however, should take great care to make sure that estate 
planning transfers are properly executed. Debtors with fraudulent intent 
often engage in DIY efforts and often make mistakes. See In re Associated 
Enterprises, Inc., 234 B.R. 718; 1999 Bankr. LEXIS 686, in which the 
debtor transferred property to a purported trust. The burden of proof as to 
the existence of a valid trust is on the party asserting that existence. In this 
case the trust was not properly created and the trustee recovered.  

 
Spendthrift trusts do not constitute assets of the bankruptcy estate.  

11 U.S.C. § 541.  Debtors have tried to utilize this exclusion to protect their 
assets from creditors. In In re Quaid, 2011 U.S. Dist. LEXIS 132299, 2011 
WL 5572605 (M.D. Fla. Nov. 15, 2011), a debtor transferred his assets to a 
self-settled trust, and then claimed the protections of the spendthrift 
provision which the trust contained. The bankruptcy court held that the 
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spendthrift provision did not apply to assets in a self-settled trust where the 
beneficiary is also the settlor. Nearly $400,000 thus came into the 
bankruptcy estate. 

 
Solvency and timing are the two most critical issues when dealing 

with transfers supposedly made for estate planning purposes. In In re Mart, 
88 B.R. 436 (Bankr. S.D. Fla. 1988), the debtor transferred assets to an 
irrevocable trust, but did so while he was solvent (only about 10% of his 
assets were transferred) and at a time when he faced no financial 
difficulties. 

D. Transfers from joint accounts 
 

Whether or not a transfer by the non-debtor joint owner was 
“permitted” by the debtor is a question of fact. In re Wingate, 332 B.R. 649 
(Banks MC FL 2005). 
 

Deposits by the debtor into an account for payment of household 
expenses incurred by both the debtor and his spouse benefit the debtor as 
well and will not typically constitute a fraudulent transfer. In re Ducate, 
369 B.R. 251 (Bankr. S.C. 2007). 

 
A fraudulent transfer was found where a debtor emptied a joint 

account used for family living expenses and then gave one-half of the cash 
to his wife. The withdrawal occurred less than a week after entry of a 
judgment against the debtor and his bankruptcy filing was made within 
days thereafter. In re Kelsey, 270 B.R. 776 (B.A.P. 10th Cir., 2001). 

E. Divorce complications 

Transfers between spouses always draw attention and scrutiny. Such 
transfers, if made while insolvent or resulting in insolvency, are badges of 
fraud. 

 
The timing of a divorce, usually immediately prior to a bankruptcy 

filing, and the speed with which the divorce is completed, are both factors 
which may evidence the intent to defraud creditors. The size of the 
matrimonial estate may well have a bearing upon the perceived reasonable 
time to conclude the divorce. See, for example, In re Williams, 159 B.R. 
648 (Bankr. D.R.I. 1993). 
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A 13-day divorce in which the debtor received very little although 
the debtor was represented and his wife was not resulted in the court 
inferring collusion. The debtor continued to use the assets which had been 
transferred and failed to schedule the transfers in his bankruptcy case, even 
though he was represented in both the divorce and the bankruptcy by the 
same law firm. Summary judgment was granted denying the debtor a 
discharge.  In re Boba, 280 B.R. 430; 2002 Bankr. LEXIS 790 (Bankr. N.D. 
Ill., 2002). 

By itself, however, a transfer between family members does not 
create a presumption of fraudulent intent.  In re Boyd, 264 B.R. 62; 2001 
Bankr. LEXIS 805; 38 Bankr. Ct. Dec. 16.  The testimony of the parties and 
their demeanor before the tribunal is often the deciding factor. In Boyd, the 
parties transferred property pursuant to a separation agreement, but later 
reconciled. While on its face this might give rise to an inference of a sham 
proceeding, the court found the parties’ testimony to be credible and that 
the trustee had not carried his burden of proof. 

 
Transfers pursuant to a collusive divorce decree or property 

settlement, if intended to hinder, delay or defraud creditors, will, for 
inadequate consideration, generally constitute a fraudulent transfer under 
11 U.S.C. § 548.  See, for example, In re Clausen, 44 B.R. 41 (Bankr. D. 
Minn. 1984)(divorce decree). 

 
An inequitable division of assets in divorce, or deviation from 

statutory standards without good reason, may be evidence of fraudulent 
intent. On the other hand, there can be reasonable explanations. In In re 
Sorlucco, 68 B.R. 748; 1986 Bankr. LEXIS 4674, a wife did not seek to 
recover properties used by her husband for liaisons with other women. 
While she may have received less than an equal split generally applied 
under New York law, the court found a reasonable basis for that deviation.  
 

On the other hand, even an equal distribution can be fraudulent. In re 
Beverly, 374 B.R. 221; 2007 Bankr. LEXIS 2574, a lawyer facing a large 
malpractice claim colluded with his spouse to divide the marital assets 
relatively equally. The debtor received all exempt assets while the non-
debtor wife received non-exempt funds. Although the bankruptcy court 
found no actual intent to defraud, the case was reversed on appeal to the 9th 
Circuit BAP. 

 
A transfer of assets in return for a waiver of a claim for maintenance 

may be fair consideration. In re Fair, 142 B.R. 628 (Bankr. E.D.N.Y., 
1992). 
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Similarly, disparate division of assets is not found to be fraudulent 

when based upon moral grounds. Although the debtor husband received a 
smaller distribution in the divorce, that amount was less because he had 
taken retirement money without permission to invest in a restaurant. There 
was no evidence that the divorce was a sham, nor the distribution an 
attempt to defeat creditor claims. In re Kimmell, 480 B.R. 876 (Bankr. N.D. 
Ill., 2012).  

 
Non-collusive, arms-length negotiated marital settlement agreements 

are not likely to be successfully attacked as fraudulent transfers. 
Bankruptcy courts may well give deference to the family court. The tax is 
based upon a lack of reasonably equivalent consideration so long as the 
actual consideration appears to be within a reasonable range that the state 
court might order. Such an approach is especially likely if the fraudulent 
transfer attack is made by a debtor-in-possession who is a party to the arms-
length negotiations. See In re Falk, 88 B.R. 957; 1988 Bankr. LEXIS 1130; 
Bankr. L. Rep. (CCH) P72,414; 19 Collier Bankr. Cas. 2d (MB) 523; 18 
Bankr. Ct. Dec. 33.   

 
Collusion may be found simply by default. The defaulting party may 

by doing so “permit” the transfer of assets. In In re Clausen, 44 B.R. 41; 
1984 Bankr. LEXIS 4894; Bankr. L. Rep. (CCH) P70,103; 12 Bankr. Ct. 
Dec. 584, the court found that a default divorce judgment evidenced the 
intent of the debtor “very clearly.” 

 
On the other hand, transfers of assets by the debtor’s spouse while 

the parties were having serious marital problems, and without the 
knowledge of the debtor, will not give rise to a presumption of permission 
by the debtor or an intent to defraud.  In re Wingate, 377 B.R. 687 (Bankr. 
M.D. Fla., 2006). 

 
Failure to divide property equally may give rise to a challenge under 

§ 548(a) that the debtor was insolvent and received less than reasonably 
equivalent value in the transfer. In In re Kaczorowski, 87 B.R. 1; 1988 
Bankr. LEXIS 983, failure to follow the advice of bankruptcy counsel in 
structuring a divorce settlement resulted in the recipient wife losing the 
equity which was transferred by her debtor husband. The bankruptcy 
attorney recommended an equivalent value exchange, but the parties 
instead had the debtor transfer his only significant asset as a “lump-sum 
alimony” payment. Compounding problems, the divorce was not completed 
and the parties resumed their marital relations without the debtor having 
left the family home.  
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Contested or heavily-litigated divorces often pass the “badges of 

fraud” test. A divorce “which was fully litigated, without any suggestion of 
collusion, sandbagging, or indeed any irregularity…should not be unwound 
by the federal courts merely because of its unequal division of marital 
property.” In re Erlewine, 349 F.3d 205 (5th Cir. Tex. 2003). 

 
In In re Riso, 102 B.R. 280 (Bankr. D. N.H. 1989), the court found 

that, since a property settlement agreement was within the range of results 
that could be expected had a state court ordered equitable distribution of 
property in the debtor’s divorce case, the debtor had not conveyed property 
for less than reasonably equivalent value even though he had received only 
42% of the marital property. The release from further property settlement 
obligations that the debtor might have had in addition to one half of the 
marital property was considered to be reasonably equivalent value given in 
exchange for the property transferred which exceeded one half of the total 
marital property.  

 
Likewise, a transfer in exchange for something that has no 

immediate value to the bankruptcy estate may still be deemed a transfer for 
reasonably equivalent value. Thus, in In re Roosevelt, 176 B.R. 200 (B.A.P. 
9th Cir. 1994), the BAP for the Ninth Circuit held that a debtor’s transfer of 
real estate and a partnership interest in compensation for his wife’s interest 
in his medical practice was not a fraudulent transfer, even though the 
interest in the medical practice had no monetary value. The court held that 
the debtor had received a valuable asset which would produce an income 
stream to pay creditors and that reasonably equivalent value had been given 
for the transfer. 

 

F. Running expenses through business 
 

In In re Antex, Inc., 397 B.R. 168; Bankr. LEXIS 3649; 61 Collier 
Bankr. Cas. 2d (MB) 15; 50 Bankr. Ct. Dec. 366, the debtor was a 
corporation in an involuntary Chapter 7 case. The debtor’s principal was 
subject to various family court orders requiring support of his ex-wife and 
minor children. To satisfy this obligation, he wrote multiple checks totaling 
nearly $70,000 from the debtor-corporation’s bank accounts. These checks 
were delivered by the debtor-corporation directly to the ex-wife and were 
found to constitute fraudulent transfers. The ex-wife provided neither 
services nor any other consideration to the debtor-corporation. 
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Sometimes the transfers may be difficult to value, but still be found 
fraudulent. In In re Coady, 588 F.3d 1312 (11th Cir., 2009), a debtor owed 
millions of dollars in debt. He married and moved into a home owned by 
the wife. He drove a car which she leased and worked for various 
businesses owned by her. He received no salary, but was allowed to write 
checks on her business accounts to pay for his personal expenses. The wife 
also paid for his country club and golf club memberships. His discharge 
was denied on the grounds that he had “diverted the fruits of his labor to 
increase the value of his wife’s businesses and then used business assets to 
support his personal lifestyle.” The court found that this arrangement 
enabled the debtor to acquire and conceal an equitable interest in the 
businesses of his wife. See also, In re Ogalin, 303 B.R. 552,558 (Bankr. D. 
Conn., 2004). This would not appear to be the law in the 7th Circuit, for an 
argument that services provided to a wife’s business constitute an asset 
which can be transferred under the Uniform Fraudulent Transfer Act. 
Bressner v. Ambroziak, 379 F.3d 478 (7th Cir., 2004). 
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CURRENT AND EMERGING TOPICS IN 
BUSINESS FRAUDULENT TRANSFER LAW 

 

I. Overview 

A. This presentation is not intended to be an exhausted discussion of fraudulent 

transfer law.  Rather, it will be a review of interesting and emerging topics in 

fraudulent transfer law and litigation involving commercial entities. 

B. Some basics1: 

1. Fraudulent transfer actions are creditors’ rights actions. 

2. They are intended to remedy situations where debtors (obligors) dispose 

themselves of valuable assets (or incur additional debts) while still bearing 

unpaid debts. 

3. While solvent debtors can generally give away assets with impunity, 

subject to fiduciary obligations and other legal restrictions, a financially 

distressed (i.e., (i) insolvent, (ii) unreasonably small capital, or (iii) debts 

beyond debtor’s ability to pay) debtor’s transfer of assets may be avoided 

unless it receives “reasonably equivalent value” in return (because 

creditors look to the debtor’s assets for the payment of claims). 

4. Depending on the jurisdiction, state and/or federal bankruptcy law 

provides that if assets are transferred under certain circumstances in the 

two/four/six years before a bankruptcy filing, or insolvency (or similar 

distressed circumstance), that transfer may be undone or “avoided.”  

                                                           
1 For a more complete review of basic fraudulent transfer law and its history, see attached, Chapter 17, Fraud And 
The Bankruptcy Code, (Chapter 17 authors, Robert A. Weisberg, Lawrence A. Lichtman, Christopher A. Grosman 
and Patrick J. Kukla), The Handbook of Fraud Deterrence, H. Cendrowski, J. Martin and L. Petro, John Wiley & 
Sons, Inc., 2007. 
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Creditors (outside of bankruptcy) or debtors/trustees (in bankruptcy) can 

seek to avoid transfers made “with actual intent to hinder, delay, or 

defraud” creditors (i.e., actual fraud or intentionally fraudulent transfer). 

5. Fraudulent transfers also include transfers which were either not at all 

fraudulent, or at least don’t need to be proved to be. These are called 

constructively fraudulent transfers.  A constructively fraudulent transfer 

occurs when the debtor filing bankruptcy simply gets “less than a 

reasonably equivalent value in exchange for such transfer or obligation” 

while in one of several financially distressed circumstances. 

6. The relevant statutes addressing fraudulent transfer law are contained in 

the federal Bankruptcy Code as well as similar state statutes.  See 11 

U.S.C. §§ 544, 546, 548, and 550, and the Uniform Fraudulent Transfer 

Act (the “UFTA”) (adopted by 43 states, District of Columbia, and the 

U.S. Virgin Islands; the Uniform Fraudulent Conveyance Act is still in 

place in NY and MD).   

7. Currently the National Conference of Commissioners on Uniform State 

Laws has drafted a proposal with respect to potential amendments to the 

UFTA.  As of this date, the draft has not been passed by the National 

Conference of Commissioners on Uniform State Laws or the Drafting 

Committee.  Accordingly, it is unclear at present, whether such proposed 

amendments will be adopted by the states adopting the UFTA.   
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II. The Terrible “T’s”:  Tronox, Tousa, and Tribune.  Three relatively recent cases: In re: 

Tronox, In re: Tousa, and In re: Tribune, are instructive in that they cover a panoply of 

issues typically arising in fraudulent transfer cases. 

A. Official Committee of Unsecured Creditors of Tousa, Inc. v. Citicorp North 

America, Inc. (In re: Tousa, Inc.), 422 B.R. 783 (Bankr. S.D. Fla. 2009)(“Tousa 

I”), rev’d 444 B.R. 613 (S.D. Fla. 2011) (“Tousa II”), aff’d Senior Transeastern 

Lenders v. Official Committee of Unsecured Creditors, 680 F.3d 1298 (11th Cir. 

2012) (“Tousa III”). 

TOUSA and its subsidiaries were in the business of designing, 

constructing, marketing, and selling residential homes and real estate 

developments and were caught by the housing collapse and particularly its impact 

on the Florida market.  In June 2005, Homes LP (a wholly-owned subsidiary of 

TOUSA) formed a joint venture (“JV”) with a third party to acquire the assets of a 

home builder in Florida.  The JV incurred debt to certain lenders  (“Transeastern 

Lenders”).  TOUSA and Homes LP executed guaranties in favor of the 

Transeastern Lenders (no other subsidiary of TOUSA was liable for this debt).  

Demand was made on TOUSA and Homes LP under the guaranties and a 

lawsuit was subsequently filed.  TOUSA secured loans of approximately $50 

million dollars (made by “New Lenders”) to settle with the Transeastern Lenders 

and pledged the assets of certain of its subsidiaries (the “Conveying 

Subsidiaries”) as collateral for the loans made by the New Lenders, effectively 

“upstream guaranties”.  Proceeds of the loans made by the New Lenders were 

used to pay/settle with the Transeastern Lenders. 
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Six months later, TOUSA and the Conveying Subsidiaries filed 

bankruptcy.  The Creditor’s Committee, on behalf of the Debtors’ estates, brought 

an action to claw back the loan proceeds paid to the Transeastern Lenders and to 

undo the liens on the Conveying Subsidiaries’ assets granted to the New Lenders. 

The Bankruptcy Court found in Plaintiffs’ favor.  It discounted “soft 

benefits” as constituting reasonably equivalent value.  The Court found that the 

subsidiaries had no ability to enforce such benefits.  The evidence further 

indicated that TOUSA and its subsidiaries recognized the precarious nature of the 

housing market as early as 2006 and that it was overleveraged.   While the District 

Court reversed the findings of the Bankruptcy Court, holding that “soft benefits” 

could be quantified and establish sufficient value to preclude fraudulent transfer 

liability, the Eleventh Circuit concluded that even if the items which the 

Defendants asserted as value were considered in the calculation of reasonably 

equivalent value, such calculation would still result in a lack of reasonably 

equivalent value. 

The Bankruptcy Court addressed many issues, including, the good-faith of 

the transferees and the quality of expert testimony, including a critique of a 

“bottoms-up versus a “top-down” approach.  The standards for determining 

insolvency and reasonably equivalent value under both the UFTA and section 548 

of the Bankruptcy Code (including the role of “soft benefits” on both calculations) 

and whether a savings clause would be effective to insulate the Defendants from 

liability were also considered. 

 



CENTRAL STATES BANKRUPTCY WORKSHOP 2014

200

 
 

B. Tronox, Inc. v. Kerr McGee Corp. (In re: Tronox, Inc.), 503 B.R. 239 (Bankr. 
S.D.N.Y. 2013). 
 

Tronox involved a complex series of transactions resulting in a spinoff of 

the Debtor’s oil and gas assets, leaving the Debtor with the titanium dioxide 

business previously operated by Kerr-McGee Corp.  (“Old Kerr-McGee”).  Old 

Kerr-McGee was burdened with enormous legacy, environmental and tort 

liabilities.  Starting in 2000, one of Old Kerr-McGee’s investment bankers, 

Lehman Brothers, made presentations to Old Kerr-McGee’s board to initiate a 

transfer of the oil and gas assets to a new company known as Kerr-McGee 

Corporation (“New Kerr-McGee”), leaving New Kerr-McGee in a position to 

disclaim responsibility for the legacy liabilities.  Plaintiffs contended that these 

steps were part of a general plan to split the oil and gas assets from the remaining 

assets that would be left behind with all the legacy, environmental and tort 

liabilities.  The Court found that the process utilized to spinoff such assets was the 

goal from the outset in 2000.  Ultimately, the titanium dioxide business resided 

with Debtors.  Various testimony indicated that the spinoff was designed to 

“alleviate” the environmental burden from Kerr-McGee, and that it was a “pure 

play” and a “cleaner” separation of the Titan (Old Kerr-McGee) liabilities.   

Following the spinoff, Tronox began to struggle almost immediately, 

ultimately resulting in a Chapter 11 filing.  The relevant litigation was teed up 

after the environmental authorities and tort plaintiffs of Tronox agreed to accept, 

as their bankruptcy distribution, the proceeds of the lawsuit ultimately pursued by 

a litigation trust plus certain cash consideration for their claims.  Claims were 

made under the Oklahoma UFTA, section 548 of the Bankruptcy Code, and 
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various other statutes and legal theories.  The Bankruptcy Court for the Southern 

District of New York, Judge Gropper, found in Plaintiffs’ favor, finding the 

spinoffs to be fraudulent transfers and providing for further proceedings to 

determine damages, which Judge Gropper indicated would be in the range of $5 – 

$14 billion.  The matter has since settled for approximately $5 billion. 

C.  In re Tribune Co. Fraudulent Conveyance Litig., 499 B.R. 310 (S.D.N.Y. 2013) 

Prior to filing for bankruptcy, Debtor (Tribune Co.) was the subject of an 

LBO that resulted in approximately $8 billion being paid out to Tribune 

shareholders.  In an effort to avoid the section 546(e) safe harbor defenses of the 

shareholders who received LBO payments for their shares, the Debtor’s plan 

provided that intentional fraudulent transfer claims (which are not barred by 

section 546(e)), were transferred to a litigation trustee.  Since the estate 

representative was limited to bringing actual fraudulent transfer claims against 

shareholders, the Debtors’ estates disclaimed the right to assert constructive 

fraudulent conveyance claims against shareholders. Instead, those claims would 

revert back to individual creditors to pursue. 

 

III. Standing to Bring Claims 

A. 11 U.S.C. §§ 544(b), 548, 1101(1) and 1107(a) provide trustees and debtors-in-

possession with the ability to pursue fraudulent transfers. 

B. While the UFTA is described as a creditor remedy, and the creditor is 

contemplated to be the pursuing party, the Bankruptcy Code provides a direct 

remedy for a trustee or debtor-in-possession to pursue fraudulent transfers in lieu 
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of, and on behalf of, creditors.  11 U.S.C. § 548.  Additionally, such plaintiff 

contemplated by the Bankruptcy Code may also pursue state law fraudulent 

transfer remedies pursuant to 11 U.S.C. § 544(b). 

C. Creditor’s committees may also pursue fraudulent transfers upon leave, or 

pursuant to a confirmed plan of reorganization.  Smart World Technologies, LLC 

v. Juno Online Services, Inc. (In re: Smart World Technologies, LLC), 423 F.3d 

166, 176 (2d Cir. 2005); Official Committee of Unsecured Creditors of 

Cybergenics Corp. v. Chinery (In re: Cybergenics Corp.), 330 F.3d 548, 583 (3d 

Cir. 2003). 

 

IV. Intentionally Fraudulent Transfer 

A. Intentionally fraudulent transfers, which can be avoided under state and federal 

law, include transfers made (or obligations incurred) with actual intent to hinder, 

delay, or defraud creditors.  11 U.S.C. § 548(a)(1)(A), and UFTA § 4(a)(1).  

Courts typically look to certain “badges of fraud” in determining whether actual 

intent to defraud existed.  These “badges” are identified in the UFTA, section 

4(b).  

B. The Tronox Court found that there was actual intent to hinder or delay creditors 

under the Oklahoma version of the UFTA, despite its disclosure in its S-1 that the 

transfers were taking place.  Tronox, at 277. 

C. The Tronox Court also pointed to the existence of five badges of fraud:  

1. The transfer to an insider; 

2. Debtor retained control after transfer; 
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3. Transfer was concealed (Court finding there was ineffective disclosure); 

4. Debtor had been previously sued; and 

5. Transfer was substantially all of Debtor’s assets. 

Tronox, at 285-286. 

 

V. Constructively Fraudulent Transfer – Conditions Of Financial Distress 

A. Recovery of constructive fraudulent transfers requires an imperiled financial 

condition of the debtor (and receipt of less than reasonably equivalent value – 

discussed in Section VI. below).  The relevant fraudulent transfer statutes look to 

a balance sheet insolvency whereby (i)  the fair market value of the assets 

exceeded the debtor’s liabilities at the time of the transfer, 11 U.S.C. § 101(32), 

11 U.S.C. §  548(a)(1)(B)(ii)(I), UFTA § 2(a), (ii) a cash flow insolvency 

whereby the debtor was unable to pay its debts as they came due,  11 U.S.C. § 

548(a)(1)(B)(ii)(III), UFTA §2(b), and (iii) the debtor was lacking adequate 

capital to run its business, 11 U.S.C. § 548(a)(1)(B)(ii)(II). 

B. The Test(s)  

1. Insolvency 

a. Tousa 

i. In determining solvency, the Tousa Court recognized the 

balance sheet test under 11 U.S.C. § 548(a)(1)(B)(ii)(I).  

Tousa I, at 858. 

ii. Fair value is fair market price where debtor is a going 

concern.  Tousa I, at 858. 
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iii. The Court recognized methods of (i) discounted cash flow, 

(ii) comparable companies, and (iii) observable market 

value to determine total enterprise value – a proxy for the 

fair value of the assets.  Tousa I, at 823-825 and 859-61. 

iv. Observable market value is market value of publicly traded 

debt and equity securities less cash – this is what it would 

take to purchase claims on all of company’s assets.  Tousa 

I, at 825-826. 

v. Plaintiffs used expert to perform three separate balance 

sheet analysis using real estate valuation as determined by 

its real estate expert.  Tousa I, at 825. 

vi. Plaintiffs used consolidated approach for insolvency 

analysis after transaction because all subsidiaries were 

liable on challenged debt. Tousa I, at 825. 

b. Tronox 

i. The Tronox Court also acknowledged that the analysis of 

solvency for fraudulent conveyance purposes is a “balance 

sheet test,” examining whether debts in the aggregate are 

greater than assets in the aggregate and that both assets and 

debts must be determined “at a fair valuation.”  Tronox, at 

296 (internal citations omitted).    
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ii. However, the Court noted that these deceptively simple 

terms generally (and did in this case) engendered days of 

expert testimony.  Tronox, at 296. 

iii. Unlike Tousa, the Tronox Court rejected Defendants 

argument that a solvency (and reasonably equivalent value) 

analysis must be performed on a strict entity-by-entity 

basis.  Tronox, at 293-94. 

iv. The Tronox Court found that a Bankruptcy Code 

determination of solvency was almost identical to UFTA.  

Tronox, at 296. 

v. The Tronox Court looked at the market evidence first, 

while recognizing that Plaintiffs’ expert was well known 

for relying on the market rather than ex-post analysis.  

Tronox, at 296. 

vi. While not rejecting a public market solvency test, the Court 

criticized Defendants’ expert for relying on faulty and 

deficient market evidence, thus finding the market evidence 

deficient.  Tronox, at 297-299 (market participant was not 

bound to transaction; IPO disclosures were flawed).  The 

Court also found no substitution for a solvency test.  

Tronox, at 303. 

vii. The Tronox Court did recognize three leading cases in 

which the market controlled the analysis as opposed to 
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other methodologies/tests.  VFB, LLC v. Campbell Soup 

Co., No. Civ. A 02-132, 2005 U.S. Dist. Lexis 19999, 2005 

WL 223 4606 at 31 (D. Del. Sept. 13, 2005) aff’d 482 F.3d 

624, 632-34 (3d Cir. 2007); Iridium Operating, LLC v. 

Motorola, Inc. (In re: Iridium Operating LLC) 373 B.R. 

283, 352 (Bankr. S.D.N.Y. 2007)) and In re: OldCarco, 

LLC (f/k/a Chrysler, LLC), 454 B.R. 38, 59-60 (Bankr. 

S.D.N.Y. 2011). 

c. In Campbell Soup, the Third Circuit determined that the traded 

stock price was the most reliable indicator of fair market value and 

relied upon that and equity markets as opposed to experts.  

Campbell Soup, at *78. The Court went on to criticize discounted 

cash flow valuations.  Campbell Soup, at *98-105. 

2. Inadequate Capitalization 

a. In addressing unreasonably small capital, the Court cited with 

approval Moody v. Security Pacific Business Credit, Inc., 971 F.2d 

1056, 1075 (3d Cir. 1992), in holding that unreasonably small 

capital is short of equitable insolvency – an inability to generate 

cash for operations.  Tousa I, at 862.  See also Boyer v. Crown 

Stock Distribution, Inc., 587 F.3d 787, 794 (7th Cir. 2009). 

b. The length of the interval between transaction and failure is 

relevant, but there should not be a bright line test on whether a 

certain time of survival supports solvency.  Boyer, at 795. 
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3. Inability to Pay Debts 

a. The Tronox Court explained that this “[t]est has a subjective and 

objective element, i.e., that the debtor was objectively unable to 

pay its debts or reasonably should have come to that conclusion.”  

Tronox, at 324. 

b. Most of the cases view the objective test relating to a debtor’s 

ability to pay debts as more short-term than the unreasonably small 

capital test.  Tronox, at 324.  

C. The Evidence 

1. What an issuer’s stock and debentures trade for in the public markets has 

nothing to do with proving the issuer’s insolvency under section 101(32).  

Tousa I, at 827 and 860. 

2. While the market may be looked to for a determination of insolvency, it is 

not the last word.  An IPO as a market measure of insolvency was 

minimized since the financial statements used did not properly reserve for 

the environmental claims and were viewed as “sell side” projections.  

Tronox, at 298-9 and 301-2.  

3. The lenders were assured of payment although creditors were not, thus 

discrediting their lending as market evidence of solvency.  Tronox, at 298.  

Also, the one market buyer had “outs”.  Tronox, at 304-5.  

4. The Tousa Court looked at: 

a. Overall market collapse.  Tousa I, at 790. 
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b. Fact that lender harbored doubts regarding solvency.  Tousa I, at 

796 – 797. 

c. Influences on decision to do deal as being critical.  Personal 

incentives to CEO and top advisors to do deal were cited as 

instructive.  Tousa I, at 798. 

d. Internal memos as instructive.  The company recognized that 

capital would be tight and that debts were not being paid.  Tousa I, 

at 798-99 and 802. 

5. The Tousa Court found unreasonably small capital due to high debt to 

capitalization ratio and management observations.  Tousa I, at 830. 

6. The Tousa Court also found debtor was unable to pay debts.  Bonds 

trading at low levels was evidence of default/inability to pay.  Tousa I, at 

830.   

 

VI. Constructively Fraudulent Transfer – Reasonably Equivalent Value (“REV”) 

A. The Test(s) 

1. Recovery of constructive fraudulent transfers requires receipt of less than 

REV (and an imperiled financial condition of the debtor– discussed in 

Section V. above).  11 U.S.C. § 548(a)(1)(B)(i) and UFTA §§ 4(a)(2) and 

5(a). 

2. In addressing valuation approaches, courts, in the context of foreclosure 

actions, have disregarded arbitrary formulaic approaches to evaluation as 

was first set forth in Durrett v. Washington National Insurance Co., 621 
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F.2d 201(5th Cir. 1980) (purchase for less than 70% of fair market value 

was considered avoidable (the 70% rule)). 

3. In BFP v. Resolution Trust Corp., 511 U.S. 531, 544 (1994) the U.S. 

Supreme Court rejected arbitrary formulaic approaches to valuation (like 

that set out in Durrett, supra) and adopted a totality of circumstances 

approach for valuation in the context of foreclosures. 

4. Tousa 

a. One of the key questions in Tousa concerned the receipt of REV 

by subsidiaries that had incurred liability by granting liens on their 

property to secure debt owed by their parent.  The Bankruptcy 

Court:  

i. Initially supported a narrow definition of “value” finding 

that possible avoidance of bankruptcy and other “indirect” 

benefits could not serve as value.  Tousa III, at 1304 and 

1309.  In alternative findings, the Bankruptcy Court 

assessed the value of the indirect benefits arguably 

provided to the conveying subsidiaries under the broadest 

definition of value proposed by the Defendants and still 

found a lack of REV.  Tousa III, at 1304. 

ii. Found that REV must be cognizable – property or debt 

satisfied.  Tousa I, at 868 
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iii. Found that REV must be in exchange for what is given – 

cannot be benefit which would have been realized in any 

event.  Tousa I, at 866. 

iv. REV cannot be valued on a consolidated basis as section 

548 talks in terms of debtor (in the singular) recovering 

value.  Tousa I, at 833-34, and 867. 

b. The District Court rejected the Bankruptcy Court’s decision as too 

narrow and potentially “inhibitory of contemporary financing 

practices”. Tousa II, at 659 and Tousa III, at 1309. 

c. However, the Eleventh Circuit Court of Appeals refused to reach 

the issue of whether “avoidance of bankruptcy” can confer value.  

Instead, it relied on the Bankruptcy Court’s alternative 

determination that, even if all the benefits of the transaction were 

legally cognizable, they did not confer REV.  Tousa III, at 1311.  

According to the Court of Appeals, such determination was not 

clearly erroneous and, therefore, was upheld.  Tousa III, at 1311. 

5. Tronox 

a. Defendants claimed that the REV analysis should be done on an 

entity-by-entity basis, relying on Tousa.  Tronox, at 293-94. 

b. The Court distinguished Tousa based on the fact that no creditors 

of Tronox treated subsidiaries as separate entities and that, in 

Tousa, the Eleventh Circuit found that there was no REV on a 

consolidated basis in any event.  Tronox, at 294. 
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c. The Court rejected Defendants’ argument that REV (and solvency) 

analysis must be performed on a strict entity-by-entity basis.  

Tronox, at 293-94. 

d. In determining if REV should be assessed on a consolidated basis, 

the Court also relied on the creditor’s perspective holding that: “in 

carrying out the intent of the fraudulent conveyance laws, courts 

disregard the form of a transaction and look ‘instead to its 

substance’ . . . . [and] that fraudulent conveyance law is ‘designed 

to protect creditors’ rights’ and looks at transactions from ‘the 

perspective of creditors’.”  Tronox, at 295 (internal citations 

omitted.) 

6. It is not unusual, however, for indirect benefits to be recognized as value.  

See In re Xonics Photochemical, Inc., 841 F.2d 198, 202 (7th Cir. 1988) 

(benefit due to use of non-debtor’s distribution system); Leibowitz v. 

Parkway Bank & Trust Co. (In re Image Worldwide, Ltd.), 139 F.3d 574, 

578 (7th Cir. 1998) (benefits of keeping supply to corporate group 

recognized as value). 

B. The Evidence 

1. Tousa 

a. No direct benefits.  Tousa I, at 844. 

b. Indirect benefits – continued to get support from parent even after 

bankruptcy so no benefit to keeping parent alive.  Tousa I, at 846. 
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c. No direct benefit to avoiding bankruptcy of parent.  Subsidiaries 

held all assets.  Tousa I, at 846. 

d. Bankruptcy was likely with or without transaction.  Tousa I, at 

846. 

e. No improvement in operations.  Tousa I, at 845. 

2. Tronox 

a. The Court found that the facts supported quantifying REV on a 

consolidated basis, finding: 

i. There was no contention that any creditor relied on any 

entity’s separate identity.   

ii. Tronox operated its business and handled its environmental 

liabilities on a consolidated basis. 

iii. All liabilities were funded out of a central cash 

management system. 

iv. Tronox was marketed as a consolidated entity in its IPO, 

and each of the Plaintiffs became liable on the debt issued 

as either a borrower or a guarantor.  

v. The “market” dealt with Tronox on a consolidated basis. 

Tronox, at 293-95. 

b. Defendants did not challenge expert’s calculations.  Tronox, at 

292-93.  The only challenge to REV (other than on the 

consolidation issue) related to forgiveness of an intercompany debt 

which the Court found was neither supported by the evidence nor 
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would change the REV determination.  If it existed, the Court 

found it to be equity.  Tronox, at 292. 

3. The Sixth Circuit in Global Technovations, Inc., 694 F.3d 705 (6th Cir. 

2012) concluded that the lower Court’s valuing of indirect benefits was 

not error, while recognizing that the standard of review was clear error 

(and that a split in the circuits exist). 

 

VII. Recovery In Excess Of Creditors’ Claims 

A. While under applicable provisions of the UFTA, the recovery by a plaintiff 

creditor is usually limited to the amount of the creditor’s claim, a plaintiff/trustee 

pursuing a fraudulent transfer under the Bankruptcy Code may pursue such a 

claim if even one creditor exists from the time of the fraudulent transfer (a 

“triggering creditor”), notwithstanding the amount of such creditor’s claim.  See 

Moore v. Bay, 284 U.S. 4, 5 (1931). 

B. What if the transfer in question is made by a subsidiary or affiliate of the debtor?  

In the case of Adelphia Recovery Trust v. Bank of America, N.A., 390 B.R. 80 

(S.D.N.Y. 2008), aff’d 379 Fed. Appx. 10 (2d Cir. 2010) cert dismissed 131 S. Ct. 

896 (2011), the Court held that neither a debtor/parent nor parent creditors could 

avoid, as fraudulent transfers, transfers by a subsidiary, based upon the conclusion 

that the Plaintiff was not a creditor of the subsidiary and claims could only be 

brought for the benefit of creditors.  Adelphia, at 94.  Adelphia relied further on 

state law causes of action asserted under section 544(b) and found that a 

fraudulent transfer could only be asserted by unpaid creditors.  Adelphia, at 92.  
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Because in Adelphia the relevant creditors of the subsidiary had been paid in full, 

the Court concluded that no unsecured creditors of the subsidiary existed.  

Adelphia, at 97. 

C. The Fifth Circuit has permitted pursuit of a fraudulent transfer based upon the 

existence of a “triggering creditor” as of the filing of the case even though 

debtor’s creditors had been paid in full under a plan.  MC Asset Recovery LLC v. 

Commerzbank A.G. (In re: Mirant Corp.), 675 F.3d 530 (5th Cir.  2012).  The 

Mirant Court recognized that the only limitation on the fraudulent transfer 

recovery was to the extent that the avoided transfer “benefits the estate” as 

opposed to the amount of unsecured creditors’ claims.  See 11 U.S.C. §§ 544(b) 

and 548 which provide for no limitation in connection with “benefit to the estate.”  

Additionally, 11 U.S.C. § 550 has no limitation on recovery in setting aside a 

fraudulent transfer.  Thus, to the extent that a triggering creditor exists at the case 

onset, the avoided transfer may, in theory, not be required to benefit the estate.   

D. Addressing what it considered the most complex issue in the case, the Tronox 

Court did not limit potential recovery to the interest of creditors only, but held 

that other benefits to the estate could serve as a basis for unlimited recovery.  

Tronox, at 327-330.  The Tronox Court found that the Defendant suffered a 

diminution in value of approximately $14 billion.  In a prior decision, Tronox Inc. 

v. Anadarko Petroleum Corp. (In re Tronox, Inc.), 464 B.R. 606, 609 (Bankr. 

S.D.N.Y. 2012), the Court found that 11 U.S.C. § 550(a) did not cap Defendants’ 

liability to the amount of unpaid unsecured creditors’ claims, potential recovery 

could range from $5 to $14 billion.  The Court rejected Defendants’ arguments 
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that section 550 limiting recoveries to those that “benefit the estate” and 

principles of equity could serve as a basis for limiting damages to the amount of 

unsatisfied claims.  Instead, the Court held that the Defendants could be liable for 

the full value of the transferred assets, though the Court did indicate that a claim 

could be “offset” based upon the Defendants’ section 502(h) claim.2  This holding 

significantly limited the impact of the holding in Adelphia by finding that 

Adelphia only limited recovery where creditors could not possibly benefit and 

where only Debtor would benefit.  Adelphia, at 616.  See also, Boyer, at 787.   

E. The Court found that prior creditors (bondholders) of Tronox, Inc., although paid 

under the Plan, could still serve as triggering creditors – even if they had ratified 

(although did not participate in) the transfers in question.  Tronox, at 275-6. 

F. Crescent Res. Litig. Trust v. Duke Energy Corp., 500 B.R. 464 (W.D. Tex.  2013). 

1. The Court refused to limit damages to claims of creditors that could have 

brought state court fraudulent transfer action based upon plain language of 

section 544(b) (explaining that the Moore v. Bay, supra, rule was too 

ingrained in precedent to evade simply by way of a nuanced reading of 

section 544(b)).  Crescent, at 481-2. 

2. However, the Court did limit fraudulent transfer recovery based upon 

equitable premises underlying section 550(a).  The Court noted that “there 

are numerous examples of cases where courts have denied or limited 

recovery based on the equitable principles underlying the Bankruptcy 

Code and section 550(a) in particular.”  Crescent, at 481-82. 

                                                           
2 Interestingly, as of March, 2014, the Tronox claim was settled, purportedly for an amount at the low range of 
recovery as set forth in the Tronox Court’s opinion.   
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G. An alternative to requiring a direct creditor of a subsidiary to be a triggering 

creditor is to assert an alter ego theory by the debtor/parent against the subsidiary, 

thereby making the parent’s creditors triggering creditors.  But see, Nieto v. 

Unitron, Docket No. 06-11966, 2006 U.S. Dist. LEXIS 54443 (E.D. Mich. 

August 7, 2006) (Holding that, under Michigan law, the chapter 7 trustee did not 

have standing to pursue an alter ego claim.), In re: RCS Engineered Products, 102 

F.3d 223 (6th Cir. 1996)(same) and RDM Holdings, Ltd. v. Continental Plastics 

Co., 281 Mich. App. 678, 704-707 (2008) (same).  See also, U.S. Bank, N.A. v. 

Verizon Communications, Inc., 479 B.R. 405 (N.D. Tex. 2012) (Recognizing a 

lack of corporate distinction between parent and subsidiaries in a fraudulent 

transfer matter). 

 

VIII. 546(e) Safe Harbor Protections 

A. Section 546(e) provides a “safe harbor” exempting from avoidance by “the 

trustee” any “margin payments,” “settlement payments” and transfers in 

connection with “securities contacts,” “forward contracts” and “commodity 

contracts” made by, to or for the benefit of certain parties such as stockbrokers 

and financial institutions.  Section 546(e) provides, in relevant part: 

. . .  the trustee may not avoid a transfer that is a margin payment . . 

. or settlement payment . . . made by or to (or for the benefit of) a 
commodity broker, forward contract merchant, stockbroker, 
financial institution, financial participant, or securities clearing 
agency, or that is a transfer made by or to (or for the benefit of) a 
commodity broker, forward contract merchant, stockbroker, 
financial institution, financial participant, or securities clearing 
agency, in connection with a securities contract . . . that is made 
before the commencement of the case, except under section 
548(a)(1)(A) of this title.  
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11 U.S.C. § 546(e).  Courts generally have expanded the scope of the section 

546(e) safe harbor by interpreting it broadly to cover a wide range of transactions. 

B. Section 546(e) has been used to insulate payments made in connection with non-

public purchase of stock in an LBO and in which the financial institution involved 

was found to not necessarily have had a beneficial interest in the payment.  QSI 

Holdings, Inc. v. Alford (In re: QSI Holdings, Inc.), 571 F.3d 545 (6th Cir. 2009).  

See also Brandt v. B.A. Capital Co. LP (In re Plassein Int'l Corp.), 590 F.3d 252 

(3d Cir. 2009). 

C. In fact, even securities transactions which may have not existed at all due to a 

ponzi scheme have been held to protect payments in connection with such illusory 

transactions.  See Sec. Investor Prot. Corp. v. Bernard L. Madoff Inv. Sec. LLC 

(In re Madoff Sec.), 476 B.R. 715 (S.D.N.Y. 2012) on appeal, Docket No. 12-

2557 (2d Cir. 2012). 

D. In light of the broad application of section 546(e) in insulating otherwise 

recoverable transfers, the “work around” was created.  

E. Edward S. Weisfelner, as Litigation Trustee of the LB Creditor Trust v. Fund 1., 
et al. (In re Lyondell Chemical Company, et al.), 503 B.R. 348 (Bankr. S.D.N.Y. 
2014).3 
 
1. Prior to filing for bankruptcy, Debtor was the subject of an LBO pursuant 

to which it incurred $21 billion in secured debt and paid out approximately 

$12.5 billion of the debt to shareholders. 

2. In an effort to avoid the section 546(e) safe harbor defenses of 

shareholders, the Debtor’s plan provided that creditors would assign their 
                                                           
3 An appeal of the Lyondell decision is expected.  
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avoidance claims to a Creditor Trust (and the Debtor would abandon its 

state law fraudulent transfer claims under section 544).  The Trust asserted 

exclusively state law fraudulent transfer claims (on behalf of the creditors 

that had assigned them to the Trust). 

3. Defendant shareholders contended that the section 546(e) safe harbor 

preempted state-law based fraudulent transfer claims (even if being 

pursued by individual creditors). 

4. The Bankruptcy Court rejected the Defendants’ preemption argument and 

held that section 546(e) does not bar fraudulent transfer claims brought by 

an entity other than the bankruptcy trustee (or its successors) under state 

fraudulent transfer laws. 

F. In re Tribune Co Fraudulent Conveyance Litig., supra.4  

1. In an effort to avoid the section 546(e) safe harbor defenses of Tribune 

shareholders who received LBO payments for their shares, the Debtor’s 

plan provided that intentional fraudulent transfer claims (which are not 

barred by section 546(e)), were transferred to a litigation trustee.   

2. The state law constructive fraudulent conveyance suits that were filed 

against the shareholders that received LBO payments were consolidated 

into a multidistrict litigation in the U.S. District Court for the Southern 

District of New York. 

                                                           
4 The Tribune and Whyte (see below) decisions have been appealed to the Second Circuit.  Case Nos. 13-2653 (2d. 
Cir.), ECF Nos. 192-93, 198; 13-3992 (2d Cir.), ECF Nos. 33-34, 37.  The Lyondell Creditor Trust has filed an 
appearance as amicus counsel. 
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3. In the multidistrict litigation, the shareholder Defendants argued that 

section 546(e) preempted the creditors’ state law constructive fraudulent 

conveyance claims. 

4. The District Court held that, by its plain language, the section 546(e) safe 

harbor for securities transaction settlement payments applies only to 

protect such payments against fraudulent transfer avoidance actions 

brought by a bankruptcy trustee and does not preclude state law 

constructive fraudulent conveyance claims asserted by individual 

creditors. 

5. However, the Court also held that individual creditors’ state law 

constructive fraudulent conveyance claims were automatically stayed by 

section 362.  The Court explained that, the state law claims were stayed 

because an estate representative (i.e., the litigation trustee) was asserting 

actual fraudulent conveyance claims targeting the same shareholder 

payments and unless and until the estate representative actually and 

completely abandoned its claims, the individual creditors lacked standing 

to bring their own fraudulent conveyance claims targeting the same 

transactions.  

G. Whyte v. Barclays Bank PLC (In re Semcog), 494 B.R. 196 (S.D.N.Y. 2013).5 

1. State law fraudulent transfer claims brought by a litigation trust organized 

pursuant to a chapter 11 plan are impliedly preempted by a similar 

Bankruptcy Code safe harbor for swap transactions 11 U.S.C. § 564(g). 

                                                           
5 The Tribune (see above) and Whyte decisions have been appealed to the Second Circuit.  Case Nos. 13-2653 (2d. 
Cir.), ECF Nos. 192-93, 198; 13-3992 (2d Cir.), ECF Nos. 33-34, 37.  The Lyondell Creditor Trust has filed an 
appearance as amicus counsel. 
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IX. Use Of Experts  

A. Tousa 

1. Daubert challenge to Plaintiffs’ expert because he was not an appraiser, 

but rather a real estate professional, was rejected.  Tousa I, at 823. 

2. Lenders’ “solvency opinion”  was discounted(disregarded) because: (i) the 

“nationally recognized” firm was compensated on a contingency-fee basis 

pursuant to which the firm would earn a $2 million “premium” only upon 

a finding of solvency; (ii) the firm relied exclusively on projections 

provided by management; (iii) relied too heavily on management’s 

optimistic projections; (iv) valuation was based on EBITDA multiples 

which experts for both Plaintiffs and Defendants agreed was inappropriate 

and unreliable given TOUSA’s business.  Tousa I, at 839 – 843. 

3. The Court criticized one of Defendants’ expert as “not credible”; having 

overstated his credentials – claiming no court had ever found his 

methodology to be unreliable – which the Court determined not to be true.  

Tousa I, at 832 – 837. 

4. Court approved a “bottoms up” approach whereby Plaintiffs’ expert 

looked at each individual community and how value would be affected in 

each.  Defendants had taken a more “high level” approach.  Tousa I, at 

805-808. 

5. The Court rejected the Defendants’ argument that it was “inappropriate or 

impossible to determine the solvency of individual conveying subsidiaries 

because TOUSA and its subsidiaries collectively operated as a ‘common 
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enterprise’ . . . . [and] that this common enterprise should be examined on 

a consolidated basis.”  Tousa I, at 809.  Holding instead that the statute 

“requires consideration of whether ‘the debtor’ was insolvent and, because 

each of the conveying subsidiaries is a separate and distinct ‘debtor’ each 

must be considered separately.”  Tousa I, at 809.  Explained that unusual 

circumstances (alter ego) are necessary in order to view solvency on 

consolidated basis.  Tousa I, at 861. 

6. The Tousa Court had a laundry list of criticisms for Defendants’ experts’ 

approach, finding:  

a. Expert used wrong legal standard - used consolidated approach for 

REV.  Tousa I, at 833-34. 

b. Experts’ approach was “one size fits all”.  Tousa I, at 811.  

c. Experts wrongly called indirect benefits direct benefits.  Tousa I, at 

867. 

d. Defendants’ experts contradicted each other.  Tousa I, at 837-883. 

e. Defendants’ experts never valued benefit.  Tousa I, at 845. 

f. Expert improperly included goodwill in its insolvency analysis.  

Tousa I, at 831. 

g. Experts double counted trademarks.  Tousa I, at 832. 

B. Tronox  

1. Insolvency – Failure To Adequately Address Contingent Liabilities 
(Environmental And Tort) 
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a. The parties’ substantial dispute was over “the amount of Tronox’s 

environmental and tort liabilities – which  . . .  is what this case is 

all about.”  Tronox, at 309. 

b. While Plaintiffs and Defendants both engaged experts, only 

Plaintiffs’ expert conducted a comprehensive valuation of 

Tronox’s environmental liabilities.  Tronox, at 310. 

c. Defendants did not provide a comprehensive environmental 

liability analysis.  Instead, Defendants’ experts only offered 

criticisms of Plaintiffs’ expert report.  The Court characterized this 

as “a major failure of proof”.  Tronox, at 310-11. 

d. Court indicated that Defendants’ expert’s extremely low estimate 

of future environmental liability (which was approximately the 

same amount that the newly-formed parent company had recently 

paid for remediation over a two-year period) did “not pass the 

common sense test.”  Tronox, at 311.  See also Johnson Elec. N. 

Am., Inc. v. Mabuchi Motor Am. Corp., 103 F.Supp. 2d 268 

(S.D.N.Y. 2000)(noting that “(i)n assessing the reliability of an 

expert opinion, a resort to common sense is not inappropriate”). 

e. Court accepted the low end valuation range of Plaintiffs’ expert for 

future environmental liabilities.  Tronox, at 314.     

f. Court noted that, once again, Defendants’ expert did not provide 

any independent analysis of tort claims and instead limited his 

testimony to a critique of Plaintiffs’ expert report.  Tronox, at 314. 
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g. The Court explained that Defendants’ experts’ testimony, that no 

tort liability existed for future creosote claims even though there 

were at least 9,450 pending claims, “wholly undermined his 

credibility”.  Tronox, at 315. 

h. Finding Plaintiffs’ experts more reliable with regard to tort claims, 

the Court once again essentially adopted the low range of 

Plaintiffs’ experts’ figures.  Tronox, at 315.   

2. Like Tousa, the Tronox Court had a list of expert complaints: 

a. Expert’s use of accounting reserves was not useful.  Tronox, at 

310. 

b. Experts blindly relied on management projections.  Tronox, at 317. 

c. Used Tronox’s inflated “sell-side” projections.  Tronox, at 316. 

d. Experts’ “comparables” analysis had flawed comparable 

companies and projections.  Tronox, at 317-20. 

e. Failed to recognize lack of adequate capitalization because Tronox 

had no ability to raise capital due to environmental claims. Tronox, 

at 320-3. 

3. General Credibility 

a. No matter how qualified your expert is, extensive background 

checks are critical.  While the Tronox Court qualified Defendants’ 

experts as expert witnesses and acknowledged that they had spent a 

good part of their career in court testifying on environmental 

matters, the Court noted, in a footnote, that “[i]t is not surprising 



CENTRAL STATES BANKRUPTCY WORKSHOP 2014

224

 
 

that during the course of his long career, some courts have 

accepted his opinions and others have rejected them. The 

vehemence with which some courts have spoken is, however, 

relevant. One questioned his opinions as ‘naked guesses’ or ‘far 

too speculative’ and having ‘no firm grounding in science.’ . . . . 

Another judge rejected his responses in answer to the Court’s 

questions as ‘rank speculation,’ concluding, ‘[t]here is simply no 

evidence to support [his] view,’ and rejected [such expert’s] 

‘suppositions . . . as unfounded and lacking all credibility.’”  

Tronox, at 310 and FN 95 (internal citations omitted).     

 

X. Impact of Stern v. Marshall and its Progeny 

A. In Stern v. Marshall, 564 U.S. ___, 131 S. Ct. 2594, 180 L. Ed. 2d 475 (2011), the 

Supreme Court recognized that although the Bankruptcy Court had statutory 

authority to address “core” matters, and to enter final judgments under 28 U.S.C. 

§ 157(b)(2), it did not, however, have constitutional authority to do so.  The 

Supreme Court concluded that the counter-claim in question involved private 

rather than public rights and, therefore, Congress could not assign jurisdiction to 

an Article I Court (Bankruptcy), but rather such rights needed to be adjudicated 

by an Article III Court (District Court).  Although the Supreme Court suggested 

that its holding was a narrow one and it would not meaningfully affect the 

division of labor under 28 U.S.C. § 157, the decision has nevertheless spawned a 

plethora of new matters and ones on appeal; on one of which the Supreme Court 
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heard oral arguments in January 2014 which may be decided by the time of this 

presentation.  Executive Benefits Insurance Agency v. Arkison (In re Bellingham 

Insurance Agency, Inc.), 702 F.3d 553 (9th Cir. 2012). 

B. The Circuit Court in Bellingham found that fraudulent transfer claims brought 

against a creditor who did not file a claim could result in a final judgment by the 

Bankruptcy Court.  This conclusion was based on a finding of waiver; that the 

Defendant had not raised the lack of jurisdiction until the appeal of the judgment.  

In so holding, the Ninth Circuit rejected other courts’ findings that fraudulent 

transfer claims under the Bankruptcy Code (section 548) were not part of claims 

which “flow from a federal statutory scheme” and thus fall under a public rights 

exception to an Article III restriction.  The Court held that the right to an Article 

III ruling in this fraudulent transfer context was personal rather than structural 

and, thus, could be waived.  This conclusion runs directly afoul, however, of the 

Sixth Circuit holding in Waldman v. Stone (In re Stone), 698 F.3d 910, 914 (6th 

Cir. 2012) cert denied 2013 U.S. LEXIS 2333 (Mar. 18, 2013). 

C. In Stone, state law fraudulent transfer claims were at issue, resulting in a final 

judgment against the Defendant for $3,000,000.  Only on appeal to the Sixth 

Circuit did the Defendant challenge the Bankruptcy Court’s jurisdiction.  While 

consideration of the fraudulent transfer judgment violated Article III, the Court 

found that claims against Defendant implicating allowance of Plaintiff’s claims 

based upon fraud theories could be finally adjudicated by the Bankruptcy Court.  

The Court further found that the Article III guarantees were structural and not 
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personal and a violation could not be remedied by a claim of waiver 

notwithstanding the lateness of the defendant’s raising of the claim.   

D. The Seventh Circuit has aligned itself with the Sixth Circuit on this issue in 

Wellness International Network v. Sharif (In re Sharif), 727 F.3d 751 (7th Cir. 

2013).  The Sharif case involved claims of alter ego.  The Court did not determine 

whether such claims were core or non-core, suggesting that only if they are non-

core can the Bankruptcy Court make proposed findings of fact and conclusions of 

law to the District Court – no such similar provision being in place with respect to 

core claims.  The Stone Court, to the contrary, suggested that such 

recommendation was available even in a core matter.  Sharif, at 761. 

E. In Global Technovations, supra, the Sixth Circuit found that where the 

determination of fraudulent transfer was necessary in order to rule on allowability 

of a claim, the Court could enter a final order, including, findings (good faith) that 

were not strictly necessary in order to disallow claim.  Global Technovations, at 

722-723. 

 

XI. Statute Of Limitations 

A. Plaintiffs in Tronox were able to obtain longer statute of limitations by using 

section 544(b).  Although activities commenced in 2002, the Court found that the 

oil and gas transfer was not complete until 2005, within Oklahoma’s four (4) year 

statute.  Tronox, at 267.  No harm was realized until oil and gas assets were 

permanently removed. Tronox, at 268.  Plans to transfer must be viewed as a 

whole, not in steps.  Tronox, at 268.  The involvement of the United States and its 
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similar claims under the Fair Debt Collection Practices Act (“FDCPA”) allowed 

the Court to find a six (6) year look back (while recognizing and distinguishing 

other courts’ conclusions that the FDCPA was not applicable law under section 

544(b)). 

 

XII. Savings Clause6 

A. “Savings clauses” will not necessarily save an otherwise fraudulent transfer 

because: 

1. Viewed savings clause as an ipso facto clause – therefore not enforceable.  

Tousa I, at 863. 

2. Where entities are insolvent and received nothing – liens can’t be enforced 

at all.  Tousa I, at 863. 

3. An effort to contract around “core” provision of Bankruptcy Code, not 

enforceable (what about section 546(e) “work around”).  Tousa I, at 863 – 

864. 

4. They make a contract inherently indefinite and, therefore, contract is 

unenforceable.  Tousa I, at 865. 

                                                           
6 Savings clauses are designed to prevent upstream guarantees of a loan (and the liens on the guarantors assets that 
are given to support the upstream guarantees) from being avoided as constructively fraudulent under state law or 
bankruptcy law by limiting the amount recoverable under the guarantee to an amount that would not render the 
guarantee constructively fraudulent. 
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(Family  Transfer)  
  

Scenario:  Debtor  parent  sells  family  vacation  cottage  to  daughter.  
Price  is  fair.    

  
What  if  (1):  Daughter  puts  nothing  down.  Finances  entire  purchase  with  a  
Note  and  Mortgage.  30  year  term.    4%  interest.  
  
What  if  (2):  Note  contains  a  provision  that  forgives  the  balance  upon  the  
parents  death  
  
What  if  (3):  Parent  never  records  mortgage  and  daughter  later  incurs  tax  
and  judgment  liens.  
  
What  if  (4):  Does  it  make  a  difference  if  the  failure  to  record  was  
intentional  on  the  part  of  the  parent?  
  
What  if  (5):  How  about  if  the  daughter  never  knew  about  the  failure  to  
record?  
  
What  if  (6):  What  if  the  price  is  5%  below  another  bona  fide  offer?  Net  to  
parent  is  the  same  as  a  sale  with  a  broker  
  
  Scenario:  Life  estates  are  often  involved  in  conveyances  like  this.    These  
result  in  repeated  questions  on  our  section  listserv.      

  
What  if  (1):  How  do  you  value  life  estates?  

  
What  if  (2):  What  issues  or  problems  do  they            present  for  valuation  
experts.    
  
  
  
  
  



  
  
  

(Divorce  Pending)  
  

Scenario:    Husband  feels  guilty  and  assumes  more  than  a  fair  
amount  of  the  debt  while  giving  up  more  than  a  fair  amount  of  the  
assets.    Husband’s  income  then  decreases  and  he  realizes  that  he  
cannot  afford  to  service  all  this  debt.  He  files  bankruptcy  within  2  
years  of  the  divorce.  

  
What  if  (1):  What  if  the  property  division  is  equal  in  value  but  different  in  
character?    For  Example:  Husband  gets  all  exempt  assets  and  IRA.  Wife  
gets  everything  else.  
  
What  if  (2):  Couple  files  Chapter  7  case.  Husband  has  a  large  non-­‐‑
dischargeable  judgment.    Post-­‐‑bankruptcy  this  judgment  creditor  garnishes  
wages.    Couple  now  has  2  children.  They  decide  to  divorce,  with  husband  
to  pay  child  support.    The  result  is  that  the  creditor  will  no  longer  be  able  to  
garnish  the  wife  because  she  is  not  the  judgment  debtor.    Nor  will  the  
creditor  be  able  to  garnish  the  husband  because  of  his  child  support  
obligation.  
  
What  if  (3):  What  if  the  couple  continue  living  together?  

  
What  if  (4):  What  sort  of  expert  testimony  or  opinion  would  help  in  
establishing  or  challenging  the  “fairness”  of  the  divorce  division?  

  
What  if  (5):  What  effect,  if  any,  is  there  in  having  findings  of  fact  by  the  
family  court?  

  
  
  



  
  

(Joint  Accounts)  
  
Scenario:  Debtor  has  a  joint  account  with  a  child.  All  the  money  in  the  
account  is  from  deposits  from  the  child.    Debtor  is  on  the  account  for  
convenience  purposes  only.    Debtor  needs  to  file  bankruptcy  and  cannot  
exempt  the  monies  in  the  account.  
  
What  if  (1):  Debtor  goes  to  the  bank  and  has  her  name  removed  from  the  
account?  
  
What  if  (2):  Debtor  tells  daughter  to  close  the  account  and  take  all  of  the  
money  
  
What  if  (3):    Debtor  tells  daughter  of  upcoming  bankruptcy  and  daughter  
decides  on  her  own  to  empty  the  account?  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  



  
  

(Funding  a  Closely  Held  Business)  
  

Scenario:  Debtor  has  non-­‐‑exempt  assets.      These  are  converted  to  cash  
through  bona  fide  sales  to  related  persons.    The  debtor  uses  the  cash  to  
create  a  closely  held  business  
  
What  if  (1):  Debtor  uses  additional  cash  to  promote  the  new  business  via  
an  extensive  newspaper,  radio  and  television  campaign  on  the  eve  of  
Bankruptcy.  
  
What  if  (2):  The  debtor  contracted  for  and  pre-­‐‑paid  non-­‐‑refundable  
advertising  retainers  for  a  protected  marketing  campaign?  
  
What  if  (3):  Does  it  make  a  difference  if  debtor’s  new  business  is  one  in  
which  he  provide  personal  services  as  opposed  to  a  product?  
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Addendum to: 
Current and Emerging Topics in 

Business Fraudulent Transfer Law 
 
XIII. Attorney Liability  

 
A. Aiding and Abetting Fraudulent Transfer 

 
1. Magten Asset Management Corp. v. Paul Hastings Janofsky & Walker, LLP 

2007 U.S. Dist. LEXIS 2786 (D. Del. 2007) 
Rejected claim for attorney liability for aiding and abetting a 
fraudulent transfer and conspiracy under Montana law – 
recognizing that a majority of courts have similarly held (citing 
holdings by 5th Cir., 1st Cir, 8th Cir. and courts interpreting New 
York, Indiana, Rhode Island and Florida law). 

 
2. Edgewater Growth Capital Partners LLC v. H.I.G. Capital, Inc., 

2010 Del. Ch. LEXIS 42 (D. Del. 2010) 
No aiding and abetting cause of action for fraudulent transfer under 
Delaware law against directors – citing Trenwick American Litigation 
v. Ernst & Young, LLP, 906 A. 2d 168 (Del. Ch. 2006), aff’d 931 A. 2d 
438 (Del. 2007). 

 
3. Warne Investments Ltd v. Higgins, 

219 Ariz. 186 (App. 2008) 
No aiding and abetting cause of action for fraudulent transfer under 
Arizona law – citing Freeman v. First Union National Bank, 865 So. 2d 
1272 (Fla. 2004). 

 
4. Mann v. GTCR Golden Rauner, LLC, 

483 F. Supp. 884 (D. Ariz. 2007) 
No cause of action for aiding and abetting fraudulent transfer under 
Arizona law when applied to equity funds and individuals in 
management positions. 

 
5. Wiand v. Scoop Real Estate, LP, 

938 F. Supp. 2d 1238 (M.D. Fla. 2013) 
No aiding and abetting cause of action under Florida UFTA, citing 
Freeman. 

 



6. GATX Corp. v. Addington, 
879 F. Supp. 2d 633 (E.D. Ky. 2012) 
Same for Kentucky law recognizing similar holdings in the 5th, 8th 
and 10th Circuits. 

 
7. Arena Development Group, LLC v. Naegele Communications, LLC, 

2008 U.S. Dist. LEXIS 35628 (D. Minn. 2008)  
Aiding and abetting question to be certified to Minnesota Supreme 
Court.  (No subsequent history discovered.) 

 
8. Paloian v. Greenfield (In re: Restaurant Development Group, Inc.), 

397 B.R. 891 (Bankr. E.D. Ill. 2008) 
Illinois courts recognize cause of action for aiding and abetting 
fraudulent transfers 

 
B. Attorney as Transferee 

 
1. Retainers 

 
Dowling v. Chicago Options Assoc., Inc., 
226 Ill. 2d 277 (2007) 
• True retainer – retainer earned when paid 
• Security retainer – remains property of client, but attorney has a 

security interest to secure fees 
• Advance payment retainer – for future services.  Ownership 

passes to attorney when paid 
• Dowling recognizes the ability to pay advance payment retainer 

to fight creditors – absent abuse. 
 
2. Funds Held In Trust Account 

 
a. Martinez v. Harwell (In re Harwell), 

628 F.3d 1312 (11th Cir. 2010), on remand, 2011 Bankr. LEXIS 3687 
(Bankr. M.D. Fla., Sept. 30, 2011), on appeal after remand, 2012 
U.S. Dist. LEXIS 117665 (M.D. Fla., Aug. 21, 2012) 
In order to avoid being an initial transferee under 11 U.S.C. §550, 
transferee must not have control of assets and act in good faith.  
When attorney played major role in alleged fraudulent transfer 
and had knowledge the possible fraudulent transfer of funds 
received from debtor and subsequently transferred by him to 



third parties, and even though he did not control funds, he was 
liable as fraudulent transferee. Objective test – knew or should 
have known. 

 
b. Bonded Financial Services, Inc. v. European American Bank, 

838 F.2d 890 (7th Cir. 1988) 
If transferee did not have dominion of funds, he could not be 
initial transferee under 11 U.S.C. §550, regardless of good faith. 

 
 
 




