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LIEN-STRIPPING SUMMARY

By Isley M. Gostin, WilmerHale

The opinions expressed are those of the author(s) and do not necessarily reflect the views of the
firm, its clients, or any of its or their respective affiliates. This article is for general information
purposes and is not intended to be and should not be taken as legal advice.

BRIEF OVERVIEW

Chapter 7 debtors have argued that they may strip liens pursuant to 11 U.S.C. § 506(d),
which provides in relevant part that “[t]o the extent that a lien secures a claim against the
debtor that is not an allowed secured claim, such lien is void.” In Dewsnup v. Timm, 502
U.S. 410 (1992), however, the Supreme Court held that a chapter 7 debtor could not
“strip down” a partially underwater lien because Section 506(d) does not void a lien
securing an allowed claim. Following Dewsnup, lower courts—including the Fourth,
Sixth, and Seventh Circuits—have almost uniformly concluded that Section 506(d) also
does not allow a chapter 7 debtor to “strip off” a wholly underwater junior lien. The only
exception is the Eleventh Circuit, which—notwithstanding Dewsnup—continues to
follow an earlier decision holding that a chapter 7 debtor may strip off a wholly
underwater lien pursuant to Section 506(d). See In re Folendore, 862 F.2d 1537 (11th
Cir. 1989); see also In re McNeal, 735 F.3d 1263 (11th Cir. 2012) (concluding that
Dewsnup did not displace Folendore due to the Eleventh Circuit’s internal “prior panel
precedent rule”).

In chapter 13 cases, strip downs are forbidden for liens encumbering the debtor’s
principal residence, but strip offs of such liens have been generally permitted. Chapter 13
includes a provision authorizing a debtor’s plan to “modify the rights of holders of
secured claims, other than a claim secured only by a security interest in real property
that is the debtor’s principal residence.” 11 U.S.C. § 1322(b)(2) (emphasis added). The
Supreme Court, in Nobelman v. American Savings Bank, 508 U.S. 324 (1993), concluded
that the so-called “anti-modification” clause in Section 1322(b)(2) prohibits a chapter 13
debtor from reducing the balance due on a home mortgage to the value of the collateral.
But lower courts have generally concluded that Nobel/man’s reasoning permits a chapter
13 debtor to strip off a creditor’s wholly underwater junior lien because the creditor does
not have a “secured” claim, as determined under Section 506(a), and is thus not protected
by the anti-modification clause. There is, however, a potential argument to the contrary:
As Nobelman emphasized, Section 1322(b)(2) preserves all the “rights” of a creditor
holding a mortgage on the debtor’s principal residence, including the right to exercise a
lien in case of nonpayment. That logic arguably applies even if the creditor’s lien is
wholly underwater.

In “chapter 20” cases—that is, a chapter 13 petition filed soon after the debtor has
completed a chapter 7 case—courts are split on whether the debtor may strip off a wholly
underwater junior lien. Many courts have held that a chapter 20 debtor may do so
because he is a chapter 13 debtor and, under prevailing precedent, may thus employ
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Section 1322(b)(2) to void a completely underwater lien. But some courts have
concluded that a chapter 20 debtor may not do so because, having received a discharge in
his chapter 7 case, he is not eligible for a chapter 13 discharge. Notably, even the courts
that allow strip offs in a chapter 20 case require that the debtor’s filing be in “good faith”
and not simply for the purpose of stripping a wholly underwater junior lien.

LIEN-STRIPPING IN CHAPTER 7

Chapter 7 debtors have historically argued that they may strip off or strip down an
underwater lien pursuant to 11 U.S.C. § 506, which governs the treatment of undersecured
claims. Section 506(a) provides, as relevant here, that “[a]n allowed secured claim of a creditor
secured by a lien on [estate] property ... is a secured claim to the extent of the value of such
creditor’s interest in the estate’s interest in such property ... and is an unsecured claim to the
extent that the value of such creditor’s interest ... is less than the amount of such allowed claim.”
11 U.S.C. § 506(a). In essence, Section 506(a) bifurcates a creditor’s undersecured claim into a
“secured claim” for the present value of the collateral and an “unsecured claim” for the
remainder. In turn Section 506(d) provides—with exceptions not relevant here—that “[t]o the
extent that a lien secures a claim against the debtor that is not an allowed secured claim, such
lien is void.” According to debtors’ interpretation of Section 506(d), a secured creditor’s claim
is “not an allowed secured claim” to the extent it is underwater, and accordingly the
corresponding portion of the lien can be stripped.

Courts have almost uniformly rejected that view and have held that Section 506(d)
provides no authority to strip liens. In the landmark case of Dewsnup v. Timm, 502 U.S. 410
(1992), the Supreme Court held that a chapter 7 debtor could not strip down a partially
underwater lien because Section 506(d) does not void a lien securing an allowed claim. And
almost all lower courts—including the Fourth, Sixth, and Seventh Circuits—have concluded that,
under Dewsnup’s reasoning, Section 506(d) also forbids strip offs of wholly underwater liens in a
chapter 7 case. Only the Eleventh Circuit has ruled otherwise.

L. IN DEWsSNUP v. TiMM, THE SUPREME COURT HELD THAT SECTION 506(D) ALLOWS
VALID LIENS TO PASS THROUGH BANKRUPTCY UNAFFECTED AND THUS DOES NOT
PERMIT A CHAPTER 7 DEBTOR TO STRIP DOWN A PARTIALLY UNDERWATER LIEN

In Dewsnup, the creditor had issued a pre-bankruptcy loan to the debtor secured by a lien on
the debtor’s real property. When the debtor filed for bankruptcy, the lien was partially
underwater because the outstanding balance on the loan exceeded the then-current value of the
property. The debtor moved, pursuant to Section 506(d), to void the portion of the lien that was
underwater, arguing “that §§ 506(a) and 506(d) are complementary and to be read together.
Because, under § 506(a), a claim is secured only to the extent of the judicially determined value
of the real property on which the lien is fixed, a debtor can void a lien on the property pursuant
to § 506(d) to the extent the claim is no longer secured and thus is not an ‘allowed secured
claim.”” 502 U.S. at 414.

The Court rejected the debtor’s reading of the statute and held that Section 506(d) does not
permit a debtor to void a lien securing an allowed claim. Adopting the statutory construction
advocated by the United States, the Court reasoned that “the words ‘allowed secured claim’ in

3
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§ 506(d) need not be read as an indivisible term of art defined by reference to § 506(a).” 502
U.S. at 415. “Rather, the words should be read term-by-term to refer to any claim that is, first,
allowed, and second, secured.” I/d. Where a claim “has been ‘allowed’ ... and is secured by a
lien with recourse to the underlying collateral, it does not come within the scope of § 506(d).”
Id. That construction, the Court explained, gives Section 506(d) “the simple and sensible
function of voiding a lien whenever a claim secured by the lien itself has not been allowed,” and
“ensures that the Code’s determination not to allow the underlying claim against the debtor
personally is given full effect by preventing its assertion against the debtor’s property.” Id. at
415-416.

In reaching that conclusion, the Court emphasized the fundamental and longstanding
principle that “liens pass through bankruptcy unaffected.” 502 U.S. at 417. As the Court
explained, under well-established practice prior to the 1978 enactment of the Bankruptcy Code,
“involuntary reduction of the amount of a creditor’s lien”” was not permitted “for any reason
other than payment on the debt.” Id. at 419. “Congress must have enacted [Section 506(d)] with
a full understanding of this practice.” Id. Indeed, Section 506(d)’s legislative history specified
that the provision was intended to “permit[] liens to pass through the bankruptcy case
unaffected.” Id. (quoting H.R. Rep. No. 95-595, at 357 (1977)).

The debtor’s reading of the statute would have contradicted that basic principle. The
“practical effect” of the debtor’s approach would have been “to freeze the creditor’s secured
interest at the judicially determined valuation,” depriving the creditor of “the benefit of any
increase in the value of the property by the time of the foreclosure sale,” and giving the debtor a
potential “windfall.” Dewsnup, 502 U.S. at 417. But, the Court recognized, the basic bargain of
a mortgage requires that “the creditor’s lien stays with the real property until the foreclosure,”
and any appreciation in the property’s value “rightly accrues to the benefit of the creditor, not to
the benefit of the debtor and not to the benefit of other unsecured creditors.” /d. Read against
that backdrop, Section 506 does not permit a debtor to strip a creditor’s lien simply because it is
undersecured in light of the current value of the collateral.

II. THE VAST MAJORITY OF LOWER COURTS HAVE HELD THAT, UNDER DEWSNUP’S
REASONING, SECTION 506(D) ALSO DOES NOT PERMIT A CHAPTER 7 DEBTOR TO
STRIP OFF A WHOLLY UNDERWATER LIEN

Because Dewsnup involved a strip down, chapter 7 debtors around the country
subsequently argued that its reasoning did not apply to strip offs and that Section 506(d) still
allows them to void a wholly underwater junior lien. Nearly every court to have addressed the
issue—including the Fourth, Sixth, and Seventh Circuits—has concluded that Dewsnup’s
reasoning plainly extends to strip offs and that Section 506(d) does not allow any sort of lien-

stripping.

The Fourth Circuit became the first court of appeals to reach this conclusion in Ryan v.
Homecomings Financial Network, 253 F.3d 778 (4th Cir. 2001). The debtor in Ryan contended
that the creditor’s wholly underwater lien could be stripped off under Section 506(d) because
“Dewsnup controls only a ‘strip down’ of a partially secured lien, not a ‘strip off” of a wholly
unsecured lien.” Id. at 781. The Fourth Circuit rejected that argument, explaining:
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Whether the lien is wholly unsecured or merely undersecured, the reasons articulated by
the Supreme Court for its holding in Dewsnup—that liens pass through bankruptcy
unaffected, that mortgagee and mortgagor bargained for a consensual lien which would
stay with real property until foreclosure, and that any increase in the value of the real
property should accrue to the benefit of the creditor, not the debtor or other unsecured
creditors—are equally pertinent.

1d. at 783 (quoting In re Laskin, 222 B.R. 872 (B.A.P. 9th Cir. 1998) (brackets omitted)).
Concluding that “[t]he Court’s reasoning in Dewsnup is equally relevant and convincing in a
case like ours where a debtor attempts to strip off, rather than merely strip down, an approved
but unsecured lien,” the Fourth Circuit held that a debtor may not strip off a lien securing an
allowed claim under Section 506(d) even if the lien is wholly underwater. Id. at 782.

The Sixth Circuit subsequently reached the same conclusion, holding that Dewsnup “applies
with equal force and logic” to strip-offs. In re Talbert, 344 F.3d 555, 556 (6th Cir. 2003). As in
Ryan, the debtors in Talbert argued that “the secured status of a claim is determined by the
security-reducing provision of § 506(a), and that pursuant to this provision, their junior lien is
completely unsecured, and thus, according to § 506(d), may be ‘stripped off.”” Id. at 558
(footnotes omitted). The Sixth Circuit noted that a “similar argument was rejected [by Dewsnup]
in the analogous context of a debtor’s attempt to ‘strip down’ an under-collateralized creditor’s
lien in a Chapter 7 case” and explained that Dewsnup’s reasoning “applie[d] with equal validity
to a debtor’s attempt to effectuate a Chapter 7 strip off”:

As in the case of a “strip down,” to permit a “strip off” would mark a departure from the
pre-Code rule that real property liens emerge from bankruptcy unaffected. Also, as in
the case of a “strip down,” a “strip off” would rob the mortgagee of the bargain it struck
with the mortgagor, i.e., that the consensual lien would remain with the property until
foreclosure. ... Finally, as was true in the context of “strip downs,” Chapter 7 “strip
offs” also carry the risk of a “windfall” to the debtors should the value of the
encumbered property increase by the time of the foreclosure sale.

Id. at 560-561.

The Seventh Circuit recently reached the same conclusion in Palomar v. First American
Bank, 722 F.3d 992 (7th Cir. 2013) (Posner, J.). The Seventh Circuit first explained that Section
506(d) is “best interpreted as confirming the venerable principle ... that bankruptcy law permits
a lien to pass through bankruptcy unaffected, provided that it’s a valid lien and secures a valid
claim.” Id. at 993. It then concluded that Dewsnup defeated the debtor’s attempt to strip off the
creditor’s wholly underwater lien: “Dewsnup ... holds that section 506(d) does not allow the
bankruptcy court to squeeze down a fully valid lien to the current value of the property to which
it’s attached. That’s the relief the debtor in this case is seeking. The only difference between
this case and Dewsnup is that our debtors want to reduce the value of the lien to zero”—a
difference, the Seventh Circuit determined, that is immaterial in light of Dewsnup’s reasoning.
1d. at 994 (citation omitted).
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Numerous district and bankruptcy courts have also held that Dewsnup’s reasoning forbids
both strip-downs and strip-offs in chapter 7. See, e.g., Laskin, 222 B.R. 872; Wachovia
Mortgage v. Smoot, 478 B.R. 555 (E.D.N.Y. 2012); In re Cook, 449 B.R. 664 (D.N.J. 2011); In
re Richins, 469 B.R. 375 (Bankr. D. Utah 2012); In re Bowman, 304 B.R. 166 (Bankr. M.D. Pa.
2003); In re Fitzmaurice, 248 B.R. 356 (Bankr. W.D. Mo. 2000). Like the Fourth, Sixth, and
Seventh Circuits, these courts reject a distinction between strip-offs and strip-downs. “Rather,
what is controlling is the Supreme Court’s construction of § 506(d).” Smoot, 478 B.R. at 568.!

III. THE ELEVENTH CIRCUIT, FOLLOWING PRE-DEWSNUP PRECEDENT, HAS HELD THAT
SECTION 506(D) PERMITS A CHAPTER 7 DEBTOR TO STRIP OFF A WHOLLY
UNDERWATER LIEN

Before Dewsnup, some courts, including the Eleventh Circuit, had held that Section
506(d) permitted a debtor to strip a secured creditor’s lien down to the value of the collateral
securing the creditor’s claim. See, e.g., Folendore v. Small Bus. Admin., 862 F.2d 1537 (11th
Cir. 1989). In Folendore, the creditor held a junior mortgage on the debtors’ property. The
creditor’s claim was conceded to be valid and had been allowed. See id. at 1538. But its lien
was completely underwater because the property’s value was less than the outstanding debt on
the two senior mortgage loans. See id. The Eleventh Circuit reasoned that because Section
506(a) treats the portion of a secured claim in excess of the value of the security as unsecured,
the creditor had no “allowed secured claim” within the meaning of Section 506(d), and its lien
could thus be stripped off. See id. at 1539.

After Dewsnup, however, district and bankruptcy courts within the Eleventh Circuit
concluded that Dewsnup had displaced Folendore’s reading of Section 506(d) and that
Folendore was no longer good law. As one court explained, “Dewsnup compels the Court to
hold that Chapter 7 debtors . . . may not ‘strip off” their respective wholly-unsecured junior
mortgage liens under § 506(d).” In re Hoffinan, 433 B.R. 437, 440 (Bankr. M.D. Fla. 2010); see
also In re Armstrong, 2011 WL 768080 (M.D. Fla. Feb. 28, 2011); In re Cater, 240 B.R. 420,
421 (M.D. Ala. 1999); In re Swafford, 160 B.R. 246, 249 (Bankr. N.D. Ga. 1993); In re
Windham, 136 B.R. 878, 882 n.6 (Bankr. M.D. Fla. 1992).

But in McNeal v. GMAC Mortgage, LLC, 735 F.3d 1263, (11th Cir. 2012), the Eleventh
Circuit held that the Court’s pre-Dewsnup decision in Folendore continues to be binding circuit
precedent notwithstanding Dewsnup. The Eleventh Circuit recognized that other courts of
appeals had determined that Dewsnup precluded such a strip off. Id. at 1265. It also
acknowledged that Dewsnup “seems to reject the plain language analysis that we used in
Folendore.” Id. The court nonetheless concluded that, in light of the Eleventh Circuit’s “prior
panel precedent” rule (under which “a later panel may depart from an earlier panel’s decision
only when the intervening Supreme Court decision is ‘clearly on point’”), “Folendore—not
Dewsnup—controls in this case.” Id. The Eleventh Circuit reasoned that Dewsnup was not

! Although a handful of lower courts outside the Eleventh Circuit initially ruled that
Dewsnup did not apply to strip-offs, those decisions have been overruled or reversed. See, e.g., In
re Farha, 246 B.R. 547 (Bankr. E.D. Mich. 2000), overruled by Talbert, 344 F.3d 555; In re
Zempel, 244 B.R. 625 (Bankr. W.D. Ky. 1999), overruled by Talbert, 344 F.3d 555; In re Yi, 219
B.R. 394 (E.D. Va. 1998), overruled by Ryan, 253 F.3d 778; In re Smoot, 465 B.R. 730 (Bankr.
E.D.N.Y. 2011), rev’'d sub nom. Wachovia Mortgage v. Smoot, 478 B.R. 555 (E.D.N.Y. 2012).
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“clearly on point” because it “disallowed only a ‘strip down’ of a partially secured mortgage lien
and did not address a ‘strip off” of a wholly unsecured lien.” Id.

A petition for rehearing en banc in McNeal is currently pending in the Eleventh Circuit.
More than twenty others cases challenging the Eleventh Circuit’s decision in McNeal are
currently pending in that court as well.

LIEN-STRIPPING IN CHAPTER 13

Unlike chapter 7, chapter 13 does include a general provision allowing a debtor to alter
the terms of secured debt: the debtor’s plan may “modify the rights of holders of secured claims,
other than a claim secured only by a security interest in real property that is the debtor’s principal
residence, or of holders of unsecured claims, or leave unaffected the rights of holders of any
class of claims.” 11 U.S.C. § 1322(b)(2). Chapter 13 debtors have argued that this provision
allows them to strip underwater liens on their homes (and other real property). By contrast,
home mortgage creditors have contended that Section 1322(b)(2)’s safe harbor for mortgages on
a principal residence—commonly known as the “anti-modification” clause—precludes any such
lien-stripping.

In Nobelman v. American Savings Bank, 508 U.S. 324 (1993), the Supreme Court held
that the anti-modification clause forbids a chapter 13 debtor from altering the terms of a partially
underwater home mortgage. The Court reasoned that because Section 1322(b)(2) protects the
“rights” of a creditor holding a mortgage on the debtor’s principal residence, a debtor may not
impair such a creditor’s right to foreclose on the property, even if the lien is partially underwater.
Many circuit courts, however, have subsequently held that a chapter 13 debtor may strip off a
wholly underwater lien because a creditor holding such a lien is not “secured” for purposes of
Section 1322(b)(2) and thus cannot rely on the anti-modification clause. While that is currently
the consensus view in the lower courts, there is nonetheless at least a plausible argument that the
anti-modification clause should apply even to such liens because—as Nobelman emphasized—
Section 1322(b)(2) forbids a chapter 13 debtor from modifying any of the “rights” of a creditor
holding a mortgage on the debtor’s principal residence, which should include the right to
exercise its lien in case of nonpayment.

L. IN NOBELMAN V. AMERICAN SAVINGS BANK, THE SUPREME COURT HELD THAT
SECTION 1322(B)(2) DOES NOT ALLOW A DEBTOR TO MODIFY THE TERMS OF A
PARTIALLY UNDERWATER MORTGAGE

In Nobelman v. American Savings Bank, 508 U.S. 324 (1993), the Supreme Court
addressed “whether § 1322(b)(2) prohibits a Chapter 13 debtor from relying on § 506(a) to
reduce an undersecured homestead mortgage to the fair market value of the mortgage residence.”
Id. at 325-326.% The debtors’ principal residence was worth $23,500 but was encumbered by a
mortgage of $71,335. The debtors therefore proposed to bifurcate the creditor’s claim pursuant
to Section 506(a), treating it as a secured claim up to the value of the collateral property and the
remainder as an unsecured claim. The debtors argued that Section 1322(b)(2)’s anti-
modification clause did not prohibit this plan because the clause “applies only to the extent the

2 . . .
As noted above, Section 506(a) bifurcates an underwater secured claim into “secured”
and “unsecured” portions.
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mortgagee holds a ‘secured claim’ in the debtor’s residence” and, accordingly, a court “must
look first to § 506(a) to determine the value of the mortgagee’s ‘secured claim.’” Id. at 328.
Under the debtors’ view, “the bank is the holder of a ‘secured claim’ only in the amount of
$23,500—the value of the collateral property,” and “[b]ecause the plan proposes to make
$23,500 worth of payments pursuant to the monthly payment terms of the mortgage contract ...,
the plan effects no alteration of the bank’s rights as the holder of that claim.” Id. at 328.

The Court disagreed, reasoning that the debtors’ interpretation “fails to take adequate
account of § 1322(b)(2)’s focus on ‘rights.”” Nobelman, 508 U.S. at 328. “That provision does
not state that a plan may modify ‘claims’ or that the plan may not modify ‘a claim secured only’
by a home mortgage. Rather, it focuses on the modification of the ‘rights of holders’ of such
claims.” Id. The Court noted that because of its mortgage contract with the debtors, “the bank is
indisputably the holder of a claim secured by a lien on [the debtors’ home].” Id. The Court
acknowledged that the debtors “were correct in looking to § 506(a) for a judicial valuation of the
collateral to determine the status of the bank’s secured claim,” id. at 328-329, but the Court went
on to declare that “even if we accept petitioner’s valuation, the bank is still the ‘holder’ of a
‘secured claim’ because petitioners’ home retains $23,500 of value as collateral,” id. at 329.
While the Court acknowledged that the portion of the bank’s claim exceeding $23,500 was
“unsecured,” it explained that such a determination “does not necessarily mean that the ‘rights’
the bank enjoys as a mortgagee, which are protected by § 1322(b)(2), are limited by the valuation
of its secured claim.” /d. Because the term “rights” is not defined anywhere in the Bankruptcy
Code, the Court decided that the bank’s “rights” with respect to the mortgage had to be
determined under state law. Id. Those rights were “reflected in the relevant mortgage
instruments, which are enforceable under [state] law,” including “the right to the repayment of
the principal in monthly installments over a fixed term at specified adjustable rates of interest,
the right to retain the lien until the debt is paid off, the right to accelerate the loan upon default
and to proceed against [the debtors’] residence by foreclosure and public sale, and the right to
bring an action to recover any deficiency remaining after foreclosure.” According to the Court,
these were “the rights that were ‘bargained for by the mortgagor and mortgagee’ and are rights
protected from modification by § 1322(b)(2).” Id. at 329-330.

The debtors in Nobelman had argued in favor of the “rule of the last antecedent,” under
which “the operative clause ‘other than a claim secured only by a security interest in . . . the
debtor’s principal residence’ must be read to refer to and modify its immediate antecedent,
‘secured claims.”” 508 U.S. at 330. According to that reading, “§ 1322(b)(2)’s protection would
then apply only to that subset of allowed ‘secured claims,” determined by application of § 506(a),
that are secured by a lien on the debtor’s home—including, with respect to the mortgage
involved here, the bank’s secured claim for $23,500.” Id. While the Court deemed this reading
“quite sensible as a matter of grammar,” it concluded that the reading was “not compelled.” Id.
The Court emphasized that “Congress chose to use the phrase ‘claim secured . . . by’ in
§ 1322(b)(2)’s exception, rather than repeating the term of art ‘secured claim.”” Id. at 331. The
Court noted that “[t]he unqualified word ‘claim’ is broadly defined under the Code to encompass
any ‘right to payment, whether . . . secure[d] or unsecured.”” Id. The Court therefore found it
“plausible . . . to read ‘a claim secured only by a [homestead lien]’ as referring to the lienholder’s
entire claim, including both the secured and unsecured components of the claim.” Id. “Indeed, §
506(a) itself uses the phrase ‘claim . . . secured by a lien’ to encompass both portions of an
undersecured claim.” /d.



AMERICAN BANKRUPTCY INSTITUTE

The Court also found its reading “more reasonable” because “we cannot discern how
§ 1322(b)(2) could be administered under [the debtors’] interpretation” without modifying the
bank’s rights under the mortgage. Id. at 331. “The bank’s contractual rights are contained in a
unitary note that applies at once to the bank’s overall claim, including both the secured and
unsecured components. [The debtors] cannot modify the payment and interest terms for the
unsecured component . . . without also modifying the terms of the secured component.” /d. at
331. In sum, the Court concluded that “to give effect to § 506(a)’s valuation and bifurcation of
secured claims through a Chapter 13 plan in the manner [the debtors] propose would require a
modification of the rights of the holder of the security interest,” which is prohibited by Section
1322(b)(2) for a claim “secured only by a lien on the debtor’s principal residence.” Id. at 332.

11, MANY CIRCUIT COURTS HAVE HELD THAT, UNDER NOBELMAN, SECTION 1322(B)(2)
AUTHORIZES STRIP OFFS OF WHOLLY UNDERWATER LIENS ON A PRINCIPAL
RESIDENCE

Several circuit courts have addressed whether, under Nobe/man’s reasoning, Section
1322(b)(2) also forbids a chapter 13 debtor from stripping off a wholly underwater lien on his
principal residence. They have all decided that it does not and, accordingly, that such a lien may
be voided entirely. See In re Davis, 716 F.3d 331 (4th Cir. 2013); In re Lane, 280 F.3d 663 (6th
Cir. 2002); In re Zimmer, 313 F.3d 1220 (9th Cir. 2002); In re Pond, 252 F.3d 122 (2d Cir.
2001); In re McDonald, 205 F.3d 606 (3d Cir. 2000); In re Bartee, 212 F.3d 277 (5th Cir. 2000);
In re Tanner, 217 F.3d 1357 (11th Cir. 2000); cf. In re Woolsey, 696 F.3d 1266, 1279 (10th Cir.
2012) (dicta).

According to these circuit courts, Nobelman’s analytical structure leads to a different
result with respect to a wholly underwater mortgage. These courts have relied on the portion of
the Nobelman opinion in which the Court first considered the home mortgage under Section
506(a)’s bifurcation scheme before determining whether Section 1322(b)(2)’s anti-modification
clause applied. See Nobelman, 508 U.S. at 328-329 (noting that the debtors were “correct in
looking to § 506(a) for a judicial valuation of the collateral to determine the status of the bank’s
secured claim™). A wholly underwater lien is completely “unsecured” under Section 506(a) and
thus does not implicate the anti-modification clause in Section 1322(b)(2), which—as a matter of
grammar—applies only to “holders of secured claims” and not to “holders of unsecured claims.”
See 11 U.S.C. § 1322(b)(2) (a plan may “modify the rights of holders of secured claims, other
than a claim secured only by a security interest in real property that is the debtor’s principal
residence, or of holders of unsecured claims”). For example, as the Sixth Circuit explained in
Lane:

The Supreme Court’s recognition of § 506(a) as the starting point in the analysis
means that it must make a difference whether the overall claim belongs in the
pigeonhole marked “secured claims” or the pigeonhole marked ‘“unsecured
claims,” as those terms are defined in § 506(a). The proper classification under
§ 506(a) obviously makes a difference even where the creditor has “a claim
secured only by a security interest in real property that is the debtor's principal
residence,” as the bank did in Nobelman and as [the creditor] does here. And the
only apparent reason why the classification could make a difference is that the
special protection accorded by the antimodification provision extends to the rights

9
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of holders of “secured claims” and does not extend to the rights of holders of
“unsecured claims.” To interpret § 1322(b)(2) otherwise, we believe, would be to
subvert the text of the code. Section 1322(b)(2) says, without qualification and in
the plainest of English, that a Chapter 13 plan “may” modify the rights “of
holders of unsecured claims.” For us to hold that the plan may not modify the
rights of such a claimholder would be to thumb our noses at Congress’ carefully
chosen words.

Lane, 280 F.3d at 667-668 (indentations omitted); see also McDonald, 205 F.3d at 611 (“Once
we accept that courts must apply § 506(a), then it follows, even under Nobelman, that a wholly
unsecured mortgage holder does not have a secured claim. ... If a mortgage holder’s claim is
wholly unsecured, then after the valuation that Justice Thomas said that debtors could seek under
§ 506(a), the bank is not in any respect a holder of a claim secured by the debtor’s residence.
The bank simply has an unsecured claim and the antimodification clause does not apply.”);
Bartee, 212 F.3d at 290 (“If it is correct to ‘look[] to § 506(a) for a judicial valuation of the
collateral to determine the status of the bank’s secured claim,’ then it stands to reason that
valuation will control the determination of the mortgagee’s security interest—i.e., whether it is a
secured or unsecured claim. ... In the case of a wholly undersecured junior mortgage, the
valuation function of § 506(a) obviates the need to even consult § 1322(b)(2).”); Pond, 252 F.3d
126 (“In Nobelman, the Supreme Court began its analysis by noting that it is ‘correct [to] look]]
to § 506(a) for judicial valuation of the collateral to determine the status of [a creditor’s] secured
claim.” ... We conclude from this language, as well as the language of the statute, that the
antimodification exception of Section 1322(b)(2) protects a creditor’s right in a mortgage lien
only where the debtor’s residence retains enough value—after accounting for other
encumbrances that have priority over the lien—so that the lien is at least partially secured under
Section 506(a).” (quoting Nobelman, 508 U.S. at 328)); Tanner, 217 F.3d at 1360 (“[T]he only
reading of sections 506(a) and 1322(b)(2) that renders neither a nullity is one that first requires
bankruptcy courts to determine the value of the homestead lender’s secured claim under section
506(a) and then to protect from modification any claim that is secured by any amount of
collateral in the residence. Any claim that is wholly unsecured, however, would not be protected
from modification under section 1322(b)(2).”); Zimmer, 313 F.3d at 1227 (“In order to give
effect to the definitions of secured and unsecured claims under § 506(a), we must conclude that
the rights of a creditor holding only an unsecured claim may be modified under § 1322(b)(2).”);
Davis, 716 F.3d at 335 (“section 506(a), which classifies valueless liens as unsecured claims,
operates with section 1322(b)(2) to permit a bankruptcy court, in a Chapter 13 case, to strip off a
lien against a primary residence with no value”).

Notwithstanding the predominate view that Nobe/man only prohibits strip downs of
partially underwater liens, an argument can be made that Nobelman also prohibits strip offs of
wholly underwater liens in chapter 13. Section 1322(b)(2)—the anti-modification clause—
precludes a debtor from modifying “a claim secured only by a security interest in real property
that is the debtor’s principal residence.” 11 U.S.C. § 1322(b)(2). As the Supreme Court noted in
Nobelman, a home mortgage creditor is,“[b]y virtue of its mortgage contract,” “indisputably the
holder of a claim secured by a lien on the [debtor’s] home.” Nobelman, 508 U.S. at 328. As the
Court also explained, the “rights” of such a creditor—including the right to exercise the security
interest on the property in case of nonpayment—are “reflected in the relevant mortgage
instruments,” were “bargained for by the mortgagor and mortgagee,” and are thus “protected

10
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from modification by § 1322(b)(2).” Id. at 329-330. Although Nobelman made those statements
in the context of a partially underwater home mortgage, they are equally true for a wholly
underwater lien. In either case, the mortgage creditor retains the “right” under nonbankruptcy
law to exercise its lien, and that right is protected by Section 1322(b)(2)’s anti-modification
clause.

The circuit courts holding that a chapter 13 debtor may strip off a wholly underwater lien
reason that the anti-modification clause protects only the “holders of secured claims.” In light of
Section 506(a)’s valuation process, they reason, a creditor with a wholly underwater mortgage
does not have a “secured claim” at all and thus cannot benefit from the anti-modification
provision. That is arguably incorrect because it relies on the “rule of the last antecedent,” which
Nobelman itself rejected. As Nobelman suggests, the anti-modification clause stands alone and
must be read independently: “Congress chose to use the phrase ‘claim secured . . . by’ in
§ 1322(b)(2)’s exception, rather than repeating the term of art ‘secured claim.” The unqualified
word ‘claim’ is broadly defined under the Code to encompass any ‘right to payment, whether . . .
secure[d] or unsecured.”” 508 U.S. at 331. The Court therefore found it “plausible . . . to read ‘a
claim secured only by a [homestead lien]’ as referring to the lienholder’s entire claim, including
both the secured and unsecured components of the claim.” Id. That logic should apply even
when the mortgage is wholly underwater. Indeed, one court of appeals panel has suggested
precisely that: As noted above, the Eleventh Circuit has ruled that Section 1322(b)(2) allows a
debtor to strip off a wholly underwater lien on his principal residence. See Tanner, 217 F.3d at
1357. But a subsequent Eleventh Circuit panel explained that—although it was bound by
Tanner—it would have ruled the other way had it considered the question first because of the
wording of the anti-modification clause. See In re Dickerson, 222 F.3d 924, 926 (11th Cir.
2000). “[W]e believe that Congress’s use of the phrase ‘a claim secured only by’ instead of the
term ‘secured claim’ to describe those claims which could not be modified in a Chapter 13
bankruptcy plan supports the conclusion that the ‘anti-modification’ protection of § 1322(b)(2)
should extend to all claims secured solely by the debtor’s principal residence, not just those
junior homestead mortgages where there is sufficient equity in the subject property to support
both the entire senior and part of the junior homestead mortgages.” Id.

LIEN-STRIPPING IN “CHAPTER 20”

Debtors will often file a chapter 13 bankruptcy petition soon after successfully
completing a chapter 7 filing. These bankruptcies are colloquially known as “chapter 20 filings.
If the debtor has home mortgage debt, the chapter 7 bankruptcy would have discharged his
personal liability on such debt, but the “creditor’s right to foreclose on the mortgage survives or
passes through the [chapter 7] bankruptcy.” Johnson v. Home State Bank, 501 U.S. 78, 83
(1991). While debtors can use a chapter 20 filing to address unsecured or secured debt
accumulated after their chapter 7 case, they also routinely use it to strip off an existing wholly
underwater junior lien on their home pursuant to Section 1322(b)(2), which—as explained
above—they could not have done in a chapter 7 case outside of the Eleventh Circuit. Lower
courts have split on whether a chapter 20 debtor may strip off a wholly underwater junior lien.

Some courts have held that a chapter 20 debtor may not strip off a wholly underwater
junior lien because he is not eligible for a discharge. See 11 U.S.C. § 1328(f)(1) (denying
discharge to a chapter 20 filer if he received a chapter 7 discharge within the last four years).

11
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These courts have primarily relied on Section 1325(a)(5)(B)(i)(I), which provides that a chapter
13 plan must, with respect to “each allowed secured claim,” “provide[] that the holder of such
claim retain the lien securing such claim until the earlier of the payment of the underlying debt
determined under nonbankruptcy law; or discharge under section 1328.” Since a chapter 20
debtor is ineligible for a discharge, these courts have held that lien-stripping cannot possibly be
an option in a chapter 20 case. In re Gerardin, 447 B.R. 342, 348-351 (Bankr. S.D. Fla. 2011);
In re Quiros-Amy, 456 B.R. 140, 147 (Bankr. S.D. Fla. 2011); In re Erdmann, 446 B.R. 863, 868
(Bankr. N.D. 11l. 2011); In re Lindskog, 451 B.R. 863, 866 (Bankr. E.D. Wis. 2011); In re
Sadowski, 473 B.R. 12, 19 (Bankr. D. Conn. 2011); In re Fenn, 428 B.R. 494, 500 (Bankr. N.D.
I11. 2010); Victorio v. Billingslea, 470 B.R. 545, 552-556 (S.D. Cal. 2012); In re Jarvis, 390 B.R.
600, 605-606 (Bankr. C.D. Il1. 2008).

Many courts—including the Fourth Circuit—have concluded lien stripping in chapter 20
is permissible. The courts reason that a claim that is completely “unsecured” for purposes of
Section 506(a) is also not an “allowed secured claim” for purposes of
Section 1325(a)(5)(B)(1)(1). See In re Davis, 716 F.3d 331, 338 (4th Cir. 2013) (“Because the
liens in these cases have no value, they are wholly unsecured claim, which leaves no role in the
analysis for section 1325(a)(5).”); see also In re Fisette, 455 B.R. 177, 186 (B.A.P. 8th Cir.
2011); In re Waterman, 469 B.R. 334, 339 (D. Colo. 2012); In re Fair, 450 B.R. 853, 857 (E.D.
Wis. 2011); In re Hill, 440 B.R. 176, 183 (Bankr. S.D. Cal. 2010); In re Dolinak, 497 B.R. 15,
22 (Bankr. D.N.H. 2013) In re Wapshare, 492 B.R. 211, 215-216 (Bankr. S.D.N.Y. 2013); In re
Wong, 488 B.R. 537, 550 (Bankr. E.D.N.Y. 2013); In re Scantling, 465 B.R. 671, 681 (Bankr.
M.D. Fla. 2012); In re Okosisi, 451 B.R. 90, 97-98 (Bankr. D. Nev. 2011); In re Miller, 462 B.R.
421, 430 (Bankr. E.D.N.Y. 2011); In re Dang, 467 B.R. 227, 235-236 (Bankr. M.D. Fla. 2012);
In re Gloster, 459 B.R. 200, 206 (Bankr. D.N.J. 2011). Accordingly, these courts explain that
nothing in the Bankruptcy Code expressly forbids a chapter 20 debtor from taking advantage of
the right, under prevailing precedent, to strip a wholly underwater lien in a chapter 13 case. As
the Fourth Circuit explained, “the analysis permitting lien-stripping in Chapter 20 cases is no
different than that in any other Chapter 13 case.” Davis, 716 F.3d at 338; see also, e.g., Dolinak,
497 B.R. at 22 (same); In re Wapshare, 492 B.R. at 214 (“[T]he plain language of the
Bankruptcy Code does not prohibit the use of § 1322(b)(2) in a chapter 20 case[.]”); Scantling,
465 B.R. at 678 (“[A] debtor can modify the rights of a wholly unsecured junior mortgage in a
chapter 13 case. And the same ought to be true in a chapter 20 case absent some prohibition to
the contrary.”);3 In re Jennings, 454 B.R. 252, 258 (Bankr. N.D. Ga. 2011) (“Given chapter 13
debtor eligibility, nothing in [the Code] limits a chapter 20 debtor’s ability to take advantage of
the protections chapter 13 provides. Lien-stripping is one of the tools in the chapter 13
toolbox.”). These courts have also reasoned that Congress—which augmented the Code’s
safeguards against abusive bankruptcy filers in the 2005 Bankruptcy Abuse Prevention and
Consumer Protection Act (BAPCPA)—almost certainly would have included an express
prohibition in BAPCPA if it intended to preclude chapter 20 lien stripping. See, e.g., Okosisi,
451 B.R. at 101 (“If Congress’ goal was to limit the operation of section[] 1322(b)(2) [in a
chapter 20] ..., it could have explicitly drafted the statute to achieve this goal.”); Gloster, 459
B.R. at 205 (“Given the wide-ranging changes effected by BAPCPA, and its emphasis on

3 Scantling is currently on appeal in the Eleventh Circuit, and oral argument in the appeal
was held on April 10, 2014.
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ensuring that abusive use of bankruptcy protections not be permitted, it is significant that no
changes were made to the Bankruptcy Code to disallow strip-off of liens in chapter 20 cases.”).

Notably, however, even the courts that allow chapter 20 debtors to strip off wholly
underwater liens from their principal residence require that such a plan be proposed in “good
faith” under Sections 1325(a)(3) and (7) in order to be confirmed. While the good-faith test is
necessarily fact-intensive, it may not be satisfied if a chapter 20 case is filed “solely for the
purposes of avoiding [a junior lien] where such avoidance was not available to [the debtor] in
chapter 7, and where no independent reason exists for [the] subsequent chapter 13 filing.” In re
Tran, 431 B.R. 230, 237 (Bankr. N.D. Cal. 2010); see also, e.g., Davis, 716 F.3d at 338
(“bankruptcy courts are bound to carefully scrutinize filings for good faith and dismiss cases
where the debtor attempts to use a Chapter 20 procedure solely to strip off a lien”); Waterman,
469 B.R. at 341 (“The filing of a chapter 13 bankruptcy on the heels of receiving a chapter 7
discharge should raise a red flag as to whether the chapter 20 plan is proposed primarily as an
end-run around chapter 7, or a second bite at the bankruptcy apple.”); Fair, 450 B.R. at 858
(“Filing a chapter 13 case [after receiving a discharge under chapter 7] solely for the purpose of
the lien avoidance suggests manipulation of the bankruptcy code and is evidence of bad faith.”);
In re Crone, 2012 WL 6212856, at *2 (Bankr. N.D. Cal. 2012) (“Where there is an interval of
years between the Chapter 7 filing and the subsequent Chapter 13 and a significant change of
circumstances, the Chapter 13 might well be found to be filed in good faith even though not
enough time has elapsed for the debtor to be eligible for another discharge. On the other hand, a
Chapter 13 filing right on the heels of a Chapter 7, with no changed circumstances, indicates a
bad faith manipulation.”).

Finally, some courts have concluded that even if a lien is properly stripped in a chapter
20, the creditor is left with an unsecured claim and must be paid its pro rata share by the plan.
See Jennings, 454 B.R. at 258; Dang, 467 B.R. at 237 (Bankr. M.D. Fla. 2012); Frazier v. Real
Time Solutions, Inc., 469 B.R. 889, 901 (Bankr. E.D. Cal. 2012); Gloster, 459 B.R. at 206;
Okosisi, 451 B.R. at 96; Hill, 440 B.R. at 184. This view is arguably in tension with the
principle that “the mortgage interest that passes through a chapter 7 liquidation is enforceable
only against the debtor’s property” and “has the same properties as a nonrecourse loan.”
Johnson, 501 U.S. at 86. Accordingly, some courts have concluded that allowing a creditor that
has its lien stripped in a chapter 20 to retain an unsecured claim would impermissibly “convert[ ]
a nonrecourse debt into a recourse debt.” In re Sweitzer, 476 B.R. 468, 472 (Bankr. D. Md.
2012); see also Scantling, 465 B.R. at 681 (“[U]pon confirmation of a plan in a chapter 20 case,
the holder of a wholly unsecured junior mortgage lien holds neither a secured claim—by virtue
of the section 506 valuation—nor an unsecured claim enforceable against the debtor—by virtue
of the prior discharge.”); Quiros-Amy, 456 B.R. at 147 (Bankr. S.D. Fla. 2011) (explaining that
in a chapter 20 case, due to chapter 7 discharge, “the junior lienholder’s claim cannot be an
unsecured claim”).
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Case Timeline: Bank of America, N.A. v. Sinkfield

By Isley M. Gostin, WilmerHale

The opinions expressed are those of the author(s) and do not necessarily reflect the views of the
firm, its clients, or Bank of America, N.A., or any of its or their respective affiliates. This article
is_for general information purposes and is not intended to be and should not be taken as legal
advice.

1989: In Folendore v. Small Business Administration, 862 F.2d 1537 (11th Cir. 1989), the
Eleventh Circuit held that § 506(d) permits a debtor to “strip off”” a wholly underwater lien. In
Folendore, the creditor held an allowed claim secured by a junior mortgage on the debtors’
property. Id. at 1538. Its lien was completely underwater because the property’s value was less
than the outstanding debt on the senior mortgage loans. Id. The Eleventh Circuit reasoned that
because § 506(a) treats the portion of a secured claim in excess of the value of the security as
unsecured, the creditor had no “allowed secured claim” within the meaning of § 506(d), and its
lien could thus be stripped off entirely. /d. at 1539.

1992: In Dewsnup v. Timm, 502 U.S. 410 (1992), the Supreme Court held that § 506(d) does not
permit a chapter 7 debtor to “strip down” a partially underwater lien securing an allowed claim.
In seeking to strip down the creditor’s underwater lien to the value of the collateral, the debtor in
Dewsnup expressly relied on Folendore and made the same statutory argument that the Eleventh
Circuit had accepted in Folendore. Reply Br. 13, Dewsnup, No. 90-741 (U.S. July 26, 1991).
The Supreme Court rejected that argument. The Court reasoned that that “the words ‘allowed
secured claim’ in § 506(d) need not be read as an indivisible term of art defined by reference to

§ 506(a).” 502 U.S. at 415. “Rather, the words should be read term-by-term to refer to any
claim that is, first, allowed, and second, secured.” Id. Where a claim “has been ‘allowed’ ... and
is secured by a lien with recourse to the underlying collateral, it does not come within the scope
of § 506(d).” Id. That construction, the Court explained, gives § 506(d) “the simple and sensible
function of voiding a lien whenever a claim secured by the lien itself has not been allowed.” In
reaching that conclusion, the Court emphasized the longstanding principle that “liens pass
through bankruptcy unaffected.” 502 U.S. at 417. It explained that the basic bargain of a
mortgage requires that “the creditor’s lien stays with the real property until the foreclosure,” and
any appreciation in the property’s value “rightly accrues to the benefit of the creditor, not to the
benefit of the debtor [or] of other unsecured creditors.” Id.

May 11, 2012: In McNeal v. GMAC Mortgage, LLC, 735 F.3d 1263 (11th Cir. 2012)—
originally an unpublished, non-precedential opinion—the Eleventh Circuit held that its prior
decision in Folendore v. United States Small Bus. Admin., 862 F.2d 1537 (11th Cir. 1989),
controlled analysis of the question of whether a junior lien that is completely underwater is
“voidable under the plain language of section 506(d).” McNeal, 735 F.3d at 1265 (quoting
Folendore, 862 F.2d at 1538-39). The McNeal panel acknowledged the Supreme Court’s
intervening decision in Dewsnup and that “[s]everal courts,” including the Fourth and Sixth
Circuits, had determined that Dewsnup precluded such a strip-off. Id. at 1265. But, relying on
the Eleventh Circuit’s “prior panel precedent rule”—which states that “‘a later panel may depart
from an earlier panel’s decision only when the intervening Supreme Court decision is clearly on
point,”” id. (quoting Atl. Sounding Co., Inc. v. Townsend, 496 F.3d 1282, 1284 (11th Cir.
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2007))—the McNeal panel concluded that it was bound by Folendore notwithstanding Dewsnup:
“Because Dewsnup disallowed only a ‘strip down’ of a partially secured mortgage lien and did
not address a ‘strip off” of a wholly unsecured lien, it is not ‘clearly on point’ with the facts in
Folendore or with the facts at issue in this appeal.” Id.

December 18, 2012: David Lamar Sinkfield filed a chapter 7 petition in the U.S. Bankruptcy
Court for the Northern District of Georgia.

February 26, 2013: Sinkfield filed a motion to “strip off” Bank of America’s junior lien on his
property pursuant to § 506(d). The motion alleged that Sinkfield had two mortgage liens on his
house—the first securing a senior mortgage of $102,000 and the second (Bank of America’s
lien) securing a junior mortgage of $21,300. It also alleged that Sinkfield’s house was worth
$90,000, and therefore, Bank of America’s second lien was wholly underwater.

April 29, 2013: In light of McNeal’s conclusion that Folendore remained binding precedent,
and to obtain prompt resolution of the issue, the parties agreed to resolve the motion by
stipulated order. The bankruptcy court entered a “Stipulated Order Resolving Contested Matter
Subject to Right of Appellate Review.” The order stated that the Bank’s lien could be stripped
off under McNeal, but expressly reserved the Bank’s right to appeal.

April 30, 2013: Bank of America filed a notice of appeal to the U.S. District Court for the
Northern District of Georgia.

May 8, 2013: On appeal in the District Court, the parties filed a “Joint Motion for Summary
Affirmance Subject to Appellate Review.” The motion (a) acknowledged that “a challenge to
McNeal and Folendore in [the district court] would be futile, and that such a challenge would
appropriately be heard in the Court of Appeals or the Supreme Court;” (b) asked the District
Court to summarily affirm the decision of the Bankruptcy Court to allow Bank of America “to
seek review in the Court of Appeals for the Eleventh Circuit and/or in the U.S. Supreme Court in
the most efficient manner;” and (c) reserved Bank of America’s right to appeal.

May 10, 2013: The District Court entered an order and judgment granting the joint motion for
summary affirmance and affirming the decision of the Bankruptcy Court.

May 10, 2013: Bank of America filed a notice of appeal to the U.S. Court of Appeals for the
Eleventh Circuit.

May 16, 2013: On appeal in the Eleventh Circuit, the parties filed a joint motion for summary
affirmance asking the court of appeals to summarily affirm the judgment below. As explained in
the motion, the parties appreciated that, in light of the Eleventh Circuit’s “prior panel precedent
rule,” any panel of the Eleventh Circuit would—Iike the panel in McNeal—be bound to follow
the holding of Folendore. The parties’ motion therefore requested that the court either
summarily affirm the judgment below to permit Bank of America promptly to seek en banc
review and/or review in the U.S. Supreme Court, or if the court concluded that a panel would be
free to disregard Folendore, set an expedited schedule for briefing and argument.

May 28, 2013: The Court of Appeals issued jurisdictional questions to Bank of America, asking
the Bank to address (1) whether Bank of America had standing to “challenge the bankruptcy

3
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court order which it invited and to which it stipulated for the express purpose of reaching a final
judgment and challenging this Court’s prior, unpublished and non-precedential opinion in
McNeal”; and (2) “whether immediate review of the legal issue could have been obtained by
direct certification to the court of appeals pursuant to 28 U.S.C. § 158(d)(2)(A).”

July 12, 2013: Bank of America filed a response to the Eleventh Circuit’s jurisdictional
questions. With respect to the first question, Bank of America explained that it had Article I11
standing to challenge an order stripping its lien because all of the stipulated orders (and motions)
below expressly preserved the Bank’s right to appeal. The Bank further explained the non-
precedential nature of McNeal did not call into question the court’s jurisdiction over the appeal:
Bank of America was entitled to appeal the district court’s final judgment to the Eleventh Circuit
as a matter of right under 28 U.S.C. § 158(d)(1), and the district court’s reasoning, or the nature
of the precedent it relied on in reaching its decision, could not take away that right or deprive the
Court of Appeals of jurisdiction. With respect to the second question, Bank of America
explained that it could have sought to certify a direct appeal of the Bankruptcy Court’s judgment
to the Court of Appeals under 28 U.S.C. § 158(d)(2)(A), but that it was not required to do so, and
its choice not to seek direct appeal did not affect its ability to appeal as a matter of right.

July 12, 2013: Bank of America filed a petition for hearing en banc, explaining that en banc
review was warranted because only the Eleventh Circuit sitting en banc could decide whether
Folendore should be overruled in light of Dewsnup.

July 30, 2013: The Eleventh Circuit issued a finding of “probable jurisdiction” based on Bank
of America’s response to the court’s jurisdictional questions.

July 30, 2013: The Eleventh Circuit panel issued an order granting the parties’ motion and
summarily affirming the district court, noting that the parties “jointly request[ed] summary
disposition of this appeal to allow [Bank of America] to seek en banc review in this Court and/or
petition the Supreme Court for a writ of certiorari regarding the continued viability of
Folendore.” The panel also deemed the petition for hearing en banc to be moot.

August 2, 2013: The Eleventh Circuit ordered that its decision in McNeal be published.

August 9, 2013: Bank of America filed a petition for rehearing en banc, requesting that the en
banc court of appeals reconsider and overrule Folendore and McNeal.

September 9, 2013: The Eleventh Circuit construed the petition for rehearing an banc as a
motion for reconsideration of the summary affirmance order and referred it to the panel, which
denied the motion for reconsideration without explanation.

December 9, 2013: Bank of America filed a petition for a writ of certiorari in the Supreme
Court, asking the Court to resolve the circuit split between the Eleventh Circuit on the one hand
and the Fourth, Sixth, and Seventh Circuits on the other on the issue of whether § 506(d) permits
a chapter 7 debtor to “strip off” a junior mortgage lien in its entirety when the outstanding debt
owed to a senior lienholder exceeds the current value of the collateral.

January 29, 2014: After Sinkfield failed to file a response to the cert petition, the Supreme
Court requested that such a response be filed.
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February 29, 2014: Sinkfield filed a response to Bank of America’s cert petition. The National
Association of Consumer Bankruptcy Attorneys filed an amicus brief in opposition to certiorari.

March 11, 2014: Bank of America filed a reply brief in support of certiorari.

March 31, 2014: The Supreme Court denied Bank of America’s petition for a writ of certiorari.

409



AMERICAN BANKRUPTCY INSTITUTE

American Bankruptcy Institute

2014 Southeast Bankruptcy Workshop
July 24-27, 2014
Ritz-Carlton, Amelia Island

Lien Stripping in Consumer Bankruptcy Cases

Submitted by

Ashley Dillman Bruce
Berger Singerman, LLP, Fort Lauderdale, Florida

411



412

SOUTHEAST BANKRUPTCY WORKSHOP 2014

Lien Stripping in Consumer Bankruptcy Cases

I. LIEN STRIPPING IN CHAPTER 7

In Dewsnup v. Timm, 502 U.S. 410 (1992), the United States Supreme Court held that 11
U.S.C. § 506(d) does not permit a chapter 7 debtor to “strip down” or “cram down” a mortgage
lien to the current value of the collateral. The question presented to many courts is whether §
506(d) permits a chapter 7 debtor to “strip off” a junior mortgage lien in its entirety when the
outstanding debt owed to a senior lienholder exceeds the current value of the collateral. The
answer to that question turns on the construction of § 506, which governs the treatment of
undersecured claims. Section 506(d) provides in part that “[t]o the extent that a lien secures a
claim against the debtor that is not an allowed secured claim, such lien is void.” Section 506(a)
then bifurcates a creditor’s undersecured claim into a secured claim for the present value of the
collateral and an unsecured claim for the remainder.

The Fourth, Sixth, and Seventh Circuits have held that a debtor may not strip off a lien
securing an allowed claim under § 506(d) even if the lien is wholly unsecured. The Eleventh
Circuit has held the opposite.

A. Eleventh Circuit

Three years before the Supreme Court’s decision in Dewsnup, the Eleventh Circuit held
that § 506(d) permits a debtor to cram a secured creditor’s lien down to the value of the collateral
securing the creditor’s claim. In Folendore v. Small Business Administration., 862 F.2d 1537
(11th Cir. 1989), the creditor held a junior mortgage on the debtors’ real property that was
unsecured because the property’s value was less than the outstanding debt on the senior
mortgage loan. Id. at 1538. The Eleventh Circuit held that because § 506(a) treats the portion of

a secured claim in excess of the value of the security as unsecured, the creditor had no “allowed
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secured claim” within the meaning of § 506(d). Id. Therefore, the creditor’s lien could be
stripped off. Id. at 1539.

Certain lower courts in the Eleventh Circuit understood Dewsnup had abrogated
Folendore but the Eleventh Circuit recently reaffirmed its holding in Folendore in McNeal v.
GMAC Mortgage, LLC, 735 F.3d 1263 (11th Cir. 2012). While recognizing that other courts of
appeals have determined that Dewsnup precluded such a strip-off and that Dewsnup “seems to
reject the plain language analysis that we used in Folendore,” the Eleventh Circuit concluded
that, in light of its “prior panel precedent” rule under which a later panel may depart from an
earlier panel’s decision only when the intervening Supreme Court decision is clearly on point,

Folendore controlled the case. Id. at 1265. The Eleventh Circuit reasoned that Dewsnup was not

(133 299

clearly on point’” because it “disallowed only a ‘strip down’ of a partially secured mortgage
lien and did not address a ‘strip off’ of a wholly unsecured lien.” Id. This position was again
reaffirmed in April 2014 by Judges Holcombe Pryor, Beverly Baldwin Martin, and James Larry
Edmondson in Bank of America, N.A. v. Bello, No. 14-10062, 2014 WL 1492738 (11th Cir. Apr.
17, 2014) and in numerous other unpublished opinions.'

Lower courts throughout the circuit have obeyed McNeal as it is now a published opinion
and rehearing has been denied. Until the court rehears this issue en banc (several petitions of
which have already been denied) this is the law of the circuit. Indeed, my recent article traced
the following of McNeal by the Bankruptcy judges in the Southern District of Florida prior to

McNeal’s publication and prior to denial of en banc review.

1. Bruce & Popowitz, Get Busy Stripping until the Eleventh Circuit Says
Otherwise, 2 Bankruptcy Bar Association Journal (2013).

' See Bank of America, N.A. v. Toledo-Cardona, No. 13-15855, 2014 WL 1924640 (11th Cir. May 15, 2014); Bank
of America, N.A. v. Malone, No. 13-13688, 2014 WL 1778982 (May 6, 2014); Bank of America, N.A. v. Caulkett,
No. 14-10803, 2014 WL 2109054 (11th Cir. May 21, 2014)