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CHAPTER 11 FOR INDIVIDUAL DEBTORS

ROBERT PADJEN
LAUFER AND PADJEN LLC
5290 DTC Parkway, Suite 150

Englewood, Colorado 80111

January 2014

A Checklist of Questions When Filing Personal Chapter 11 Cases

Bankruptcy practitioners who represent individual debtors are increasingly confronting
the necessity of considering Chapter 11 filings for their clients. We have set forth below
questions, and some related analysis, that may arise when considering the filing of a personal
Chapter 11 case. Some of the commentary may be limited to practice in the United States
Bankruptcy Court for the District of Colorado.
I. When should an individual file for Chapter 11?
There are three routine circumstances when a personal Chapter 11 filing is appropriate or
required:

1. Tag-along personal filings. The debtor owns a business that must file Chapter 11 and

he/she has personally guaranteed payment of some or all of the company’s debt. The creditors of

the business sue or can be relied upon to sue the guarantor despite the company’s Chapter 11
case.

Note that the Internal Revenue Service (the “IRS”’) may allow a corporate Chapter 11
case to go forward without pursuing individual liability. The IRS may and often awaits plan
filing and confirmation to see whether repayment of taxes by the company alone is feasible and

acceptable. Typically, the IRS sends correspondence outlining its procedures and requirements
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after the filing of a Chapter 11 case. If the IRS has a lien, Counsel may need to negotiate a cash
collateral agreement to allow the debtor to use such collateral.

Note also that the debtor may qualify for Chapter 7 but cannot file under that Chapter in
conjunction with the corporate Chapter 11 because such would result in the loss of the debtor’s
stock or disruption of the debtor’s corporate control while the company functions as a debtor in
possession. The debtor may also qualify for Chapter 13 but cannot file under that Chapter
because the varying confirmation requirements and time constraints make such a filing infeasible
or impractical. Separate counsel may be required for each Chapter 11 case.

2. Other Chapters are unavailable. The debtor does not qualify for Chapter 7 or Chapter
13. Counsel must check the amount of secured and unsecured debts to see whether the Debtor
qualifies for Chapter 13 relief under /17 U.S.C. § 109(e). Counsel should also confirm to the
extent reasonable the amounts of the various debts and calculate whether the debtor qualifies to
file as a business debtor under Chapter 7. A business debt is one incurred with a profit motive.

In re Stewart, 175 F.3d 796, 806 (10th Cir. 1999). Counsel must prepare a means test for a non-

business debtor to see whether the debtor qualifies for Chapter 7. Counsel should also prepare
Schedules I and J to determine whether the non-business debtor’s income and expenses are such
that the Chapter 7 case may be considered abusive despite the debtor’s passing the means test.

Note that Counsel should also prepare a means test and Schedules I and J for a business
debtor to get some initial idea of what type of payments the debtor might have to make under
Chapter 11. See the discussion below regarding the current dispute as to the standard for plan
payments by an individual Chapter11 debtor.

3. No good deed goes unpunished. The debtor qualifies for relief under Chapter 7, but
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not for relief under Chapter 13, and nonetheless insists upon attempting to repay his/her debts.
Personal beliefs or business relationships may cause a debtor to insist on filing Chapter 11 when
he/she could qualify for a discharge under Chapter 7. Counsel should attempt to discourage a
debtor from this course of action.

I1. Will counsel need a retainer?

Absolutely. In most cases you should assume that if the debtor is not successful in
obtaining plan confirmation, you might receive only your retainer in payment for your work in
regard to the case. Consequently, the amount of your retainer should equal the absolute
minimum that you would accept as payment for your time and effort under a worst case scenario.

Additionally, payment of a retainer, large relative to the cost of other Chapters but
modest relative to the cost of regular litigation, is a measure of the debtor’s realistic ability to
fund a plan and pay the normal administrative expenses required under Chapter 11. If a debtor
has so expended his/her resources in paying aggressive creditors and ordinary expenses that
payment of a retainer is impossible, it is likely that the debtor’s Chapter 11 case would fail
anyway.

In most cases, the least amount that should be required as a retainer in this jurisdiction is
$10,000. Twice that amount would probably be more appropriate. Additionally, the Court’s
filing fee of $1,213 must be paid by the debtor. Counsel may also want to consider whether the
debtor has sufficient unencumbered assets, including post petition wages under // U.S.C. §
1115, to ensure payment of fees.

II1. What bankruptcy forms must be prepared and filed?

Counsel must prepare the same Statement of Financial Affairs, Schedules, and
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companion forms normally required with Chapter 7 filings, with a few exceptions. No Statement
of Intention is filed, but counsel must file a List of 20 Largest Unsecured Claims, which
preparation software normally completes automatically. A Chapter 11 individual debtor is
required to file the truncated Form 22B, rather than a Form 22A or 22C Means Test. Typically,
one or both of Forms 22A or 22C will be required as part of the disclosure statement for the plan,
as noted below. Note that an individual Chapter 11 debtor, whether a business or a consumer
debtor, must file a certificate of pre-bankruptcy counseling. See 11 U.S.C. § 109(h); Federal
Rule of Bankruptcy Procedure 1007, as amended. Further, evidence of income or an affidavit in
lieu of such must also be filed.

IV. What financial disclosures must be prepared and filed?

Upon filing of a Chapter 11 case, the Office of the United States Trustee (“UST”) will
send counsel a copy if its Operating Guidelines and Reporting Requirements of the United States
Trustee (the “Guidelines”), which set forth forms for both the Initial Financial Report and the
Monthly Operating Report, as well as instructions for their preparation. Counsel should in turn
immediately send the Guidelines to the debtor. The Guidelines are also available on-line.

The Initial Financial Report is filed with the UST, but not with the Court. The Initial
Financial Report requires the debtor to provide the latest fiscal year financial statements or tax
returns for the debtor and, if and when available for an individual debtor, balance sheets and
profit and loss statements for the month and year immediately preceding filing. Generally, the
provision of two years of tax returns is required in individual cases. The debtor, with assistance
of counsel, must also prepare and provide projections of revenue and expenses for the debtor for

the first 180 days following filing. Preparation of such projections is a useful exercise for the
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debtor and will assist in properly formulating Schedules I and J. Also, proof of various types of
insurance is required, as well as a sample voided check for a new bank account, bearing the term
Debtor in Possession and the case number. Counsel should acquaint the debtor with these
requirements before filing. The UST maintains a list of banks that will provide a debtor in
possession account if the debtor is unable to obtain such an account from his/her regular bank.
Increasingly, banks are refusing to provide debtor in possession accounts. Debtor in possession
accounts should not be established at banks that are creditors in the case. Pre-petition bank
accounts normally should be closed as quickly as practical post petition, and the funds therein
transferred into the debtor in possession account.

The Initial Financial Report must be filed within 14 days after the case is filed. While the
United States Trustee may be kind enough to tolerate filing a few days late, it is essential that
counsel move the debtor forward toward timely, if not early, compliance. The Initial Financial
Report is essential for the UST to conduct properly the Initial Debtor Interview (“IDI”),
explained below. Moreover, the debtor’s willingness to comply, or lack thereof, will be noted by
the professionals at the UST and considered as a predictor of the debtor’s future success. Most
individual debtors are not good at homework and will not readily appreciate the importance of
timely compliance with the requirements of the UST. Counsel must impress upon the debtor the
importance of such compliance, although perhaps seemingly routine or even irrelevant, to the
issue of future opposition by the UST to a successful Chapter 11 case.

The debtor will also be required to file Monthly Operating Reports with both the UST
and with the Court. A copy with an original signature must be filed with the UST. The Monthly

Operating Report sets forth simplified financial statements and accounting data to allow the UST
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to monitor the debtor’s post filing revenues and expenses, as well as other information that
shows the debtor’s post filing compliance or may serve as predictors of the success or failure of
the overall case. Typically, the UST will require that bank statements are filed as part of the
Monthly Operating Report. Consequently, counsel or the debtor must carefully redact any
information from the copy filed with the Court that may jeopardize the security or appropriate
privacy of the debtor and his/her family. Normally the Monthly Operating Report is filed 20
days following the month covered by the Report, although the filing date can be negotiated with
the UST.

The Monthly Operating Report is also used by the UST to calculate post petition fees that
must be paid by the debtor to the UST. Consequently, the UST takes the filing of such Reports
very seriously. Fees must be paid to the UST for each quarter that the debtor’s case remains in
Chapter 11 and are based on the debtor’s monthly disbursements.

The UST may urge the debtor to hire an accountant, requiring Court approval, to prepare
the Monthly Operating Reports. This is normally to be avoided in individual Chapter 11 cases
due the increase in administrative costs that an accountant would entail. Normally, with a little
guidance from counsel and the UST, most debtors can prepare Monthly Operating Reports
adequately without the additional burden of paying for accountant. Counsel can sign a waiver
allowing the analysts at the UST to communicate directly with the debtor regarding questions
and issues that may arise from the Monthly Operating Reports.

V. What meetings or hearings will the debtor attend in addition to the 341 Meeting?
The UST will conduct an Initial Debtor Interview (the “IDI”’), sometimes by telephone,

in advance of the 341 Meeting. The UST normally conducts the IDI in its offices or at the
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debtor’s business premises, without creditors present. The IDI serves as a dress rehearsal for the
341 Meeting and will provide some advanced warning to counsel regarding issues that will arise
in the case. While doing essentially what amounts to two 341 meetings, the UST uses the IDI to
help the debtor and counsel rectify any problems with the Initial Financial Report, the Statement
of Financial Affairs, and the Schedules. The IDI also normally serves to improve the debtor’s
responses to questions, both from the UST and from creditors, at the 341 Meeting. While
seemingly an additional burden on debtors when instituted, the IDI normally serves to shorten
and enhance 341 Meetings.

In addition to the IDI, the Court may hold a status hearing, normally following the 341
Meeting. At the Status Hearing, the Court will want counsel to address and explain the nature of
the debtor’s case, why it was filed, the likely form of the plan, compliance issues, any cash
collateral issues, any need for adversary proceedings, scheduling, and various other matters that
are set forth in the Court’s Order for the hearing. Counsel must transmit immediately the Court’s
Order for the hearing to creditors and file a certificate of compliance therefor.

VI. What pleadings are normally filed in an individual Chapter 11 case?

The focus of most Chapter 11 cases is the debtor’s plan and the disclosure statement, but
other pleadings must be filed in most cases:

1. Counsel must file an application for employment. The application must be
accompanied by a verified statement in support, both of which must meet the requirements of
Bankruptcy Rule of Procedure 2014 and 11 U.S.C. § 327. If counsel has taken a retainer, which
should always be the case, the application must be sent with an appropriate notice that notifies

parties in interest that a retainer is claimed. The application should be filed as soon as possible
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following the filing of the case. Both the application and the notice should state the amount of
the retainer, that counsel asserts a first priority lien against same, and that counsel knows of no
senior lien on the retained funds. If the retainer has come from any source other than the debtor,
further disclosures and affidavits will be required. Counsel should request a nunc pro tunc
appointment to the date of the application.

2. In small business cases, defined in 7/ U.S.C. § 101(51C) and (51D), the debtor must
file, no later than seven days following the petition, his/her most recent balance sheet, statement
of operations, cash flow statement, and federal tax return, or the debtor must file a verified
statement, as provided under // U.S.C. § 1116, in lieu of such documents attesting that no such
documents have been prepared. The Court in the District of Colorado does not require the public
filing of federal tax returns. Note also that in small business cases the debtor must comply with
filing deadlines that differ from those applying to other cases under Chapter 11. 7/ U.S.C. §
1121(e).

3. Counsel must file a motion to set a bar date for proofs of claim under Bankruptcy Rule
of Procedure 3003(c)(3). The Court’s order setting the bar date must be transmitted immediately
to all parties in interest, and Counsel must file a certificate of compliance for same.

4. While often unnecessary in individual cases, Counsel may have to seek either an
agreement or an Order, upon notice and motion, for the use of cash collateral under /7 U.S.C. §
363.

5. Counsel may want to file a motion to extend the exclusive periods in which to file and
to gain acceptance of the debtor’s plan under /7 U.S.C. § 1121(d).

6. Depending on the circumstances of the case, various other motions or objections will
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be called for, such as motions to sell property of the estate, motions to obtain credit, or
objections to motions for relief from stay or to convert the case. Note that the changes to the
Bankruptcy Code in 2005 amended /7 U.S.C. § 1112 to expand the grounds for dismissal or
conversion of a Chapter 11 case.

7. Finally, proper notice to parties in interest is vital. Failure to provide notice as
required by the Federal Rules of Bankruptcy Procedure and the local bankruptcy rules will be
fatal to the debtor’s case.

VII. What should be in a disclosure statement?

A disclosure statement is meant to accompany the debtor’s plan and provide creditors
with adequate information to make an informed judgment when voting on the plan. A disclosure
statement should include some or all of the following information:

1. An introduction explaining what the document is, what it relates to (the plan and the
ballots), and when the confirmation hearing will be held.

2. An explanation of voting rights and procedures under /7 U.S.C. § 1126.

3. A section for definitions of controlling terms. Typically, various types of claims
under /7 U.S.C. §§ 503 and 507 are defined, in addition to specific definitions for confirmation,
notice, and other vital terms under the Code.

4. A description of the debtor. The disclosure statement should describe who the debtor
and his/her spouse are, what their businesses or occupations are, and how much income they
have made over the last two years. The disclosure statement should also discuss how the
debtor’s financial problems arose and what circumstances have changed or will change to assist

in alleviating those financial problems. Tax returns must be made available to requesting
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creditors, and, where appropriate and available, financials for the debtor should be attached as
exhibits.

5. A description of the debtor’s business. If the debtor owns a business or businesses,
the disclosure statement should contain a detailed description of each such business, including
information regarding the nature of the business, what it does or makes, its assets and liabilities,
its employees, and its premises. The debtor should be prepared to provide financials for each
business as exhibits to the disclosure statement.

6. A description of the debtor’s assets. In addition to the description of any businesses
or companies owned by the debtor, the disclosure statement should describe the debtor’s real and
personal property. This can be lifted primarily from the Schedules, but the disclosure statement
should state at what date the assets are valued, how the debtor has arrived at the values given for
assets, whether appraisals have been obtained, and whether assets are encumbered or exempt,
and, if so, for how much. Further, the disclosure statement should make an attempt at valuing or
discussing causes of action that the debtor may hold, including any preference or other
avoidance actions.

7. A description of the claims against the debtor. The disclosure statement should
identify and set forth the amount of administrative, priority, secured, and unsecured claims.
Administrative and priority claims should include claims by the debtor’s professionals, the UST,
and pre and post petition taxes. Counsel should include an estimate of fees to be paid in the
case. The disclosure statement must state that the UST’s fees under 28 U.S.C. § 1930 will be
paid in full when due and, further, must state that the debtor will comply with the duty of

reporting requirements to the UST post confirmation. The discussion of secured claims should
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cross reference the description and valuation of the debtor’s assets securing the claims. Counsel
should also note which secured and unsecured claims, if any, are disputed and why.

8. Litigation. If the debtor is involved in or must initiate litigation, a description of that
litigation is required. Counsel should make some attempt at objectivity in describing the
litigation.

9. A plan summary. The disclosure statement should identify the holders of claims in
the various classes of claims under the plan and explain the treatment that the plan will accord to
those classes. It should state whether each of the particular classes of claims is impaired under
11 US.C. § 1124. The disclosure statement should also disclose or argue why the plan should be
feasible for the debtor to perform, as well as giving implementation details, like the time frames
for payments under the plan.

10. A reconciliation with Chapter 7. The disclosure statement should set forth, probably
to some extent in chart form, the total estimated payments under the plan, class by class, and
then set forth the estimated returns, class by class, that would be received by creditors under a
hypothetical Chapter 7 liquidation. It will necessary to re-summarize here in some detail the
liquidation value of the debtor’s various assets. This section should also contain an estimate of
Chapter 7 administrative fees calculated under /7 U.S.C. § 326. Counsel should also explain or
argue why the plan will return more to creditors than will a Chapter 7 liquidation. This,
depending on the plan provisions, may require counsel to calculate the present value of the
payments under the plan.

11. A reconciliation with Chapter 13. The disclosure statement should discuss the

confirmation standard under /7 U.S.C. § 1129(a)(15), which requires that unsecured claims be

11
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paid in full or that the debtor pay, for five years, through the plan his projected disposable
income, as defined in 11 U.S.C. § 1325(b)(2). As discussed more fully below, there remains
some dispute as to what exactly comprises projected disposable income, that is, whether that
term means payment of a monthly amount yielded by the means test multiplied over five years,
or whether such monthly amount is only a minimum or a floor below which plan payments may
not fall. In any event, the disclosure statement should include, as an attachment, one or both of
Forms 22A and 22C.

12. Additional provisions. A disclosure statement should also set forth the language of
11 US.C. § 1127(e) regarding the modification of a plan, which provision is discussed in greater
detail below. Also, an explanation of cramdown under /7 U.S.C. § 1129(b) should be made, as
well as some discussion of the tax consequences, if any, of the plan. Finally, counsel should
include a disclaimer explaining that counsel represents the debtor, not the creditors, that counsel
is not an auditor or an accountant, that counsel has only made a review of the contents of the
disclosure statement as required by Federal Rule of Bankruptcy Procedure 9011, and that
creditors should hire their own lawyers to assist them in evaluating the plan.

Note that under /7 U.S.C. § 1125, the Court now has greater latitude in limiting
disclosure statements and, with small business cases, of combining the plan and the disclosure
statement.

VIII. What should be in an individual Chapter 11 plan?

The contents of a Chapter 11 plan are more formally set forth in /7 U.S.C. § 1123.

Generally a plan should include some or all of the following information:

1. The definitions set forth in the disclosure statement.

12
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2. The classification of claims.

3. The treatment accorded to unclassified claims, unimpaired claims, and to impaired
claims.

4. Provisions for the implementation of the plan, like time frames for payments,
provisions for sales or loans, provisions for treatment of leases and executory contracts, and
terms for objections to claims.

5. Provisions for amendment of the plan, retention of jurisdiction by the Bankruptcy
Court, and for termination of the case.

6. Finally, the plan should contain a provision, under /7 U.S.C. § 1141, for a discharge
of the debtor upon completion of the plan payments. Note that an individual debtor no longer
receives a discharge upon confirmation.

IX. How much must an individual debtor pay under a Chapter 11 plan?

The primary issues for any potential Chapter 11 debtor will be how much must he/she
pay and for how long. Section //29(a)(15) of the Bankruptcy Code provides that the Court shall
confirm a plan if:

In a case in which the debtor is an individual and in which the holder of
an allowed unsecured claim objects to the confirmation of the plan -

(A) the value, as of the effective date of the plan, of the property to be
distributed under the plan on account of such claim is not less than the
amount of such claim; or

(B) the value of the property to be distributed under the plan is not less
than the projected disposable income of the debtor (as defined in
section 1325(b)(2)) to be received during the 5-year period beginning on
the date that the first payment is due under the plan, or during the period
for which the plan provides payments, whichever is longer. (Emphasis
added)

13
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Section 1325(b)(2) defines only disposable income (not projected disposable income) as being
current monthly income and provides:

(2) For the purposes of this subsection, the term “disposable income”

means current monthly income received by the debtor ... less amounts

reasonably necessary to be expended -

(A)(I) for the maintenance or support of the debtor or a dependent of the
debtor ... and

(B) if the debtor is engaged in business, for the payment of expenditures

necessary for the continuation, preservation, and operation of such

business. (Emphasis added)
Section /01(10A) defines the term “current monthly income” as the six months of pre-
bankruptcy income used in calculating the means test. Section /325(b)(3) in turn defines term
“amounts reasonably necessary to be expended” under 1325(b)(2) as determined in accordance
with subparagraphs (A) and (B) of 7/ U.S.C. § 707(b)(2) should a debtor’s income exceed the
means test limits.

Few reported cases have considered the meaning of projected disposable income under §
1129(a)(15). The Court in In re Roedemeier, 374 BR 264 (Bankr.D.Kan.2007), considered,
perhaps without need, whether the debtor’s individual Chapter 11 plan satisfied the projected
disposable income requirement of 1/ U.S.C. § 1129(a)(15). The Court looked to the language of
§§ 1129(a)(15) and 1325(b)(2), the comments from the Advisory Committee on Bankruptcy
Rules that drafted Form 22B, and to Collier on Bankruptcy. The Court concluded that projected
disposable income meant the “current monthly income” set forth on the debtor’s Form 22B,
minus the expenses of the debtor and his dependents, as determined by the Court, as opposed to

the strictures of 711 U.S.C. § 707(b)(2). See In re Roedemeier, 374 BR at 272-272. The

Roedemeier Court appears to have reasoned that since section /729(a)(15) refers only to §
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1325(b)(2), and not (b)(3), the Court itself could determine what constituted amounts reasonably
necessary to be expended for the debtor’s expenses. /d. The Court further appears to presume
that projected disposable income simply means current monthly income, as set forth on the
debtor’s Form 22B, multiplied by 60 months. Since the debtor in Roedemeier had more
projected expenses than current monthly income, stated on Form 22B, the Court found that the
debtor’s projected disposable income was zero. Id. Accordingly, since the debtor’s plan paid
more than zero, the Court held that section 7729(a)(15) had been satisfied. Id at 273. Note that
11 US.C. § 1129(a)(15) does not require any specific amounts to be paid to unsecured as
opposed to secured or priority classes of creditors.

In the absence of case law considering § 77/29(a)(15) directly, commentators and
practitioners might look to Chapter 13 for guidance. Courts considering cases under Chapter 13
were divided into two distinct views of what projected disposable income should mean. The
majority of cases interpreting the meaning of projected disposable income in a Chapter 13
context holds that Form 22C is merely a starting point in determining projected disposable
income and that Courts can consider a debtor’s financial circumstances at the time of plan
confirmation. See e. g. In re Pak, 378 BR 257 (9" BAP 2007); In re Joss, 340 BR 411, 415-417
(Bankr.D.Utah 20006); see also the decisions summarized in In re Wilson, 2008 WL 619196
(Bankr.M.D.N.C.). In summary, these Courts assert variously (1) that projected disposable
income must be distinct from disposable income because otherwise “projected” would have no
meaning; (2) that “projected” is forward looking while disposable income (based on the defined
current monthly income) is an historical calculation only; (3) that equating projected disposable

income with disposable income renders the plan modification provisions in // U.S.C. §§ 1323(a)

15
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and 7/329(a)(1) meaningless, and (4) that Congress must have intended a more realistic approach
than the ridged application of current monthly income as determined under the means test. /d.

The minority line of cases, sometimes referred to as the “plain meaning” or “mechanical
approach” cases, defined projected disposable income as merely disposable income multiplied
over five (or three) years, arguing that to hold otherwise renders the specific definition of
disposable income in 11 U.S.C. § 1325(b)(2) meaningless and superfluous, as well as ignores the
use of the defined term “current monthly income” in the statute. See e. g. In re Mancl, 381 BR
537, 541 (W.D.Wis. 2008); In re Berger, 376 BR 42, 47 (Bankr. M.D. Ga. 2007); In re
Frederickson, 375 BR 829, 832 (Bankr. 8" Cir. 2007); In re Hanks, 362 BR 494, 498
(Bankr.D.Utah 2007). Under the plain meaning cases, the term “projected” still would have
meaning in that it means multiplied or annualized over five years

In 2010, in Hamilton v. Lanning, 560 U.S. 505, 130, S.Ct. 2464, the Supreme Court
resolved the conflict regarding the definition of projected disposable income in Chapter 13 cases
by affirming the Tenth Circuit’s decision in In re Lanning, 545 F.3d 1269 (10" Cir.2008), which
adopted the majority or “forward looking” approach. The Tenth Circuit, rejecting the approach
adopted by the Ninth Circuit in /n re Kagenveama, 541 F.3rd 868 (9th Cir. 2008), concluded
that “the starting point for calculating a Chapter13 debtor’s “projected disposable income” is
presumed to be the debtor’s “current monthly income,” as defined in 11 U.S.C. § 101(104)(4)(1),
subject to a showing of a substantial change in circumstances.” In re Lanning, 545 F.3rd 1269,
at 1278 (10th Cir. 2008). The Tenth Circuit premised its analysis on the language of §
1325(b)(1), not § 1325(b)(2), stating:

“The main problem with the analysis in decisions adopting the mechanical
approach is that little heed is given to three statutory phrases: “as of the

16
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effective date of the plan,” /17 U.S.C. § 1325(b); “to be received in the
applicable commitment period,” id. § 1325(b)(1)(B); and “will be applied
to make payments,” id.

The Court in Lanning undertook to analyze both the forward looking approach and the
mechanical approach, and in doing so makes comments that may indicate that it would apply the
same forward looking approach in Chapter 11. For example, the Court notes that, in enacting
BAPCPA, “Congress intended that debtors pay the greatest amount within their capabilities.
Nothing more; nothing less.” In re Lanning, 545 at 1281.

In the context of Chapter 11, the case for the plain meaning or mechanical interpretation
may be stronger. Section /729(a)(15) expressly incorporates §7/325(b)(2) alone. Importantly,
other sections of Chapter 13, like 1325(b)(1)(B), mainly relied on in Lanning, are not referenced
and should be irrelevant. Further, since § 1/29(a)(15) refers only to § 1325(b)(2), and not to §
1325(b)(1)(B), the word “all” as used in subsection (b)(1)(B) requiring plan payment of “all of
the debtor’s projected disposable income” is arguably absent from the requirements for plan
confirmation under Chapter 11. See however the Supreme Court’s comments in Hamilton v.
Lanning, 130 S.Ct. at 2475.

Moreover, there may be other important differences between reorganizations under
Chapter 11 and Chapter 13 that favor the plain meaning interpretation. The most salient
distinction between the two Chapters is that creditors have the right to vote in Chapter 11. At
least one impaired class of creditors must vote in favor of the plan for the Court to confirm it. 77
US.C. § 1129(a)(10). Use of the majority interpretation of projected disposable income in
effect may force individual debtors to pay all of any upside that they may earn to creditors over

the five years following confirmation. Under the voting standards set forth in 7/ U.S.C. § 1126,
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unsecured creditors should be allowed as a group to decide whether they wish to vote to accept
less than the full upside that a debtor may earn or risk forcing the debtor into liquidation. The
majority interpretation of projected disposable income allows just one unsecured creditor to
make that choice for all creditors. The question though then arises whether the change made in
BAPCPA to the cramdown provision in § 1129(b)(2)(B)(ii) for individual debtors evidences an
intent by Congress to change fundamentally the voting rights of creditors in individual Chapter
11 cases.

Further, it might also be argued that the majority interpretation allows, in effect,
unsecured creditors, rather than undersecured creditors, to take advantage of the debtor’s upside
potential of an election under 71/ U.S.C. § 1111(b).

There are however additional problems with the use of the plain meaning interpretation
of projected disposable income, particularly when considering the meaning and effect of 7/
U.C.S. § 1127(e) regarding modifications to confirmed Chapter 11 plans, as noted below.

X. Does Absolute Priority Rule require full payment to unsecured creditors?

Section 1129(b)(1) of the Bankruptcy Code (the “cram-down provision”) provides in
relevant part that ... the Court shall confirm the plan ... if ... [it] is fair and equitable, with
respect to each class of claims ... that is impaired and has not accepted the plan.” 1/ U.S.C. §
1129(b)(1). Section 1129(b)(2)(B) defines “fair and equitable” treatment with respect to a class
of unsecured claims as payment in full or as prohibiting the debtor from retaining any property
under the plan, “except that in a case in which the debtor is an individual, the debtor may retain
property included in the estate under section 1115.” 7171 U.S.C. § 1129(b)(2).

Thus, in Chapter 11 cases generally, in order to cram-down (force confirmation) upon a

18
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class of unsecured creditors that has voted to reject the plan, the debtor must pay that class in full
or retain no property under the plan. This concept is referred to as the “absolute priority rule.”
An exception exists for individual debtors, but its scope has been in dispute. Note that under 7/
U.S.C. § 1115, the bankruptcy estate includes the post petition earnings of an individual debtor.
The 10" Circuit, in In re Stephens, 704 F.3d 1279 (10" Cir. 2013), considered the scope
of the exception for individual debtors to the absolute priority rule. The Court determined that
the language of 71 U.S.C. § 1115 was ambiguous. Id. At 1284. The Court went on to conclude
that the exception to the absolute priority rule for individual debtors only applied to earnings and
property acquired post petition. /d. at 1285-1287. The Court’s decision reviews the rationale of
contrary and supporting case law in detail. /d. The Court leaves unanswered the issue of
whether the absolute priority rule allows individual debtors to exclude exempt property when
employing cram-down. In re Stephens means that in the 10" Circuit, with the possible exception
of exempt property, individual debtors under Chapter 11 face the burdens of filing under Chapter
13, but not the benefits, since there is no absolute priority rule in Chapter 13. However, given
that many, if not most, plans in Chapter 11 are accepted by the required majorities of unsecured
creditors, the absolute priority rule often does not come into play.
XI. Can a confirmed Chapter 11 plan be modified?
Section /727 of the Bankruptcy Code provides for modifications to a confirmed Chapter
11 plan with the following language:
(e) If the debtor is an individual, the plan may be

modified at any time after confirmation of the plan but before

the completion of payments under the plan, whether or not the plan

has been substantially consummated, upon request of the debtor,

the trustee, the United States trustee, or the holder of an allowed
unsecured claim, to-

19
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(1) increase or reduce the amount of payments on claims
of a particular class provided for by the plan;

(2) extend or reduce the time period for such payments;
or

(3) alter the amount of the distribution to a creditor whose
claim is provided for by the plan to the extent necessary to take
account of any payment of such claim made other than under the
plan. (Emphasis added)

As with § 1129(a)(15), there is little authority directly considering the meaning of §
1127(e) or setting forth a standard by which the Bankruptcy Court may increase or reduce
payments and time periods. While the language of § 717127(e) is substantially similar to that of §
1329, there are some important differences. First, § /329(c) limits extensions to five years. No
similar provision exists in § //27. Second, other differences, as noted above, exist between
Chapter 13 and Chapter 11 that might make reference to § /329 when interpreting § /727(e)
flawed.

Moreover, as may be expected, there is a split of authority over the standards for
modification under § 7329 to increase or reduce payments to unsecured creditors. Some Courts
require, based on concepts of res judicata, a finding of a material or substantial change in the
debtor’s circumstances, which change was not anticipated at the time of confirmation, before
allowing a modification of a confirmed Chapter 13 plan. See e. g. In re Arnold, 869 F.2d 240
(4th Cir. 1989). Other courts reject this requirement and leave modification to the Court’s sound
discretion. See e.g. Matter of Witkowski, 16 F.3d 739 (7th Cir. 1994).

Since the Tenth Circuit in Lanning finds a presumption, which can only be rebutted by a

showing of substantial change in circumstances, Lanning may give support to the application of

the same requirement in the context of plan modification under § 7//27(e). Such an approach

20
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might harmonize the confirmation and modification standards under §§ 77/29(a)(15) and 1127(e).
For the present, we must await further case law guidance in interpreting §§ /729(a)(15) and

1127(e).

21
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THE INDIVIDUAL CONUNDRUM CHAPTER 7, 11, OR 13?

ALTERNATIVES FOR INDIVIDUALS

Reprinted from a presentation for the American Bankruptcy Institute, 31* Annual
Spring Meeting, April 18-21, 2013. Prepared by Lee M. Kutner, Kutner Brinen
Garber, P.C., Denver, CO; Douglas Kassebaum, Fredrikson & Byron, P.A.,
Minneapolis, MN; Paul G. Swanson, Steinhilber, Swanson, Mares, Marone &
McDermott, Oshkosh, WI; and Hon. Brian K. Tester, U.S. Bankruptcy Court,
District of Puerto Rico.
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Issues and Topic Outline

1. Eligibility

Chapter 7. Any individual can be a debtor under Chapter 7,' but the case may be
dismissed if he or she has primarily consumer debt and the filing would be an “abuse” of
Chapter 7. Individuals whose debts are not primarily consumer debts are not subject to
dismissal of their cases for abuse under Section 707(b). However, filings by individuals
whose debts are primarily consumer debts may constitute “abuse” if they cannot pass the
“Means Test” set forth in Section 707(b)(2)* or if they are found to have filed the petition in
bad faith or if the totality of the circumstances of the individual’s financial situation
demonstrates abuse.” Even when an individual is eligible to be a Chapter 7 debtor, she may
not be entitled to all of the relief offered by the Chapter, such as full application of the
automatic stay or the discharge, as explained later in these materials.

Chapter 11. Any individual can be a debtor under Chapter 11 except stockbrokers or
commodity brokers.” While some circuits once denied individuals access to Chapter 11 if
they were not in business on an ongoing basis, that requirement has been abolished.’

Chapter 13. Only individuals with regular income can be debtors under Chapter 13.°
That income can come not only from employment but also from alimony, spousal support,
welfare, social security, pensions, or investments. The income may be regular even if it is
earned as infrequently as yearly, as may be the case with a farmer. However, an individual’s
income will not make him eligible for Chapter 13 if it is too low to support payments under a
plan.

In addition to regular income, an individual (or the individual and his or her spouse if

filing jointly) must have noncontingent, liquidated, unsecured debts of less than $360,475

"11U.S.C. § 109(b).

211 U.S.C. § 707(b)(2).

311 U.S.C. § 707(b)(3).

411 U.S.C. § 109(d).

3 Toibb v. Radloff, 501 U.S. 157 (1991).
5 11 U.S.C. § 109(e).
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and noncontingent, liquidated, secured debts of less than $1,080,400.7 [rif on non-con &
liquidated?]

As with Chapter 11, stockbrokers and commodity brokers cannot be debtors under
Chapter 13.%

2. Credit Counseling and Financial Management.

All individual debtors must undergo credit counseling within 180 days of the filing date,’
except in the rare instances where they qualify for one of the three exceptions: the U.S.
Trustee or bankruptcy administrator has determined that the credit counseling agencies in the
district are not reasonably able to provide adequate services;'® there are exigent
circumstances, the debtor requested credit counseling services and was unable to obtain
services, and the court approves;'' or the debtor is unable to complete credit counseling due
to incapacity, disability, or active military duty in a military combat zone.'"

Individual debtors in Chapter 7 and 13 are required to take a financial management

.. . 13
course before receiving a discharge.

An individual in Chapter 11 is not required to take a
financial management course.'
3. Income Tax Issues

Chapter 7. Upon the filing of a Chapter 7 case, a separate taxable entity arises for the
bankruptcy estate.’> The debtor continues to report postpetition income on Form 1040 and

the chapter 7 trustee reports any income received by the estate on Form 1041.

7 These debt limits are updated every three years; the limits provided here are no longer accurate after April 1, 2013.
$11U.S.C. § 109e).

11 U.S.C. § 109(h)(1). Debtors are further required to submit proof that they completed such courses and a copy
of the debt repayment plan, if any, that was developed in the credit counseling course. 11 U.S.C. § 521(b).

11 U.S.C. § 109(h)(2).
111 U.S.C. § 109(h)(3).
211 U.S.C. § 109(h)(4).
B 11 U.S.C. §§ 727(a)(11) and 1328(g)(1).

" Tt is sometimes incorrectly asserted that 11 U.S.C. § 1141(d)(3) requires individual debtors to take a financial
management course in the limited circumstances where the plan provides for liquidation of all or substantially all of
the property of the estate; the debtor does not engage in business after consummation of the plan; and the debtor
would be denied a discharge under 727(a) if the case were a chapter 7 case. Section 1141(d)(3) does not address
general applicability of the discharge, only whether the confirmation of the plan discharges the debtor. Section
1141(d)(5) addresses the discharge of the individual Chapter 11 debtor and provides that the court can separately
order the confirmation of the plan to discharge debt. Section 1141(d)(5) does not require “an instructional course
concerning personal financial management described in section 111,” as explicitly set forth in sections 727(a)(11)
and 1328 (g)(1).
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The debtor’s prepetition tax attributes — net operating losses, general business credit
carryovers, minimum tax credits, capital losses, property basis, passive activity loss and
credit carryovers, and foreign tax credit — pass into the estate on the filing date and pass out
of the estate with the transfer of property associated with a tax attribute or at the termination
of the estate. Debtors should be aware that the Chapter 7 discharge will not create a
discharge-of-indebtedness tax liability, but it will reduce the tax attributes that are in the
estate.'® A mere transfer of property from the debtor to the estate and a transfer from the
estate to the debtor at the termination of the estate are not taxable, |’ and tax attributes that
move with property (including basis and some kinds of losses) will transfer between the
debtor and estate unaffected. Sales and exchanges between the Debtor and the estate are
taxable.'®

Chapter 7 debtors have the option under Internal Revenue Code section 1398(d) to split
the normal 12-month reporting period into two short tax years, the first ending on the day
before the filing date and the second running from the filing date to the last day of the regular
reporting period, unless the estate has no assets.'” By making the election, the debtor’s tax
liability for the short year becomes an allowable prepetition priority claim against the assets
of the estate, as opposed to a postpetition claim that the debtor is wholly responsible to pay.
The debtor may use tax attributes such as net operating losses existing as of the first day of
the reporting period during the short year prior to the bankruptcy filing. But debtors must be
careful that they do not inadvertently miss the opportunity to elect the short tax year by
missing the special tax filing deadline: the short-year election is made by filing the debtor’s
form 1040 before the 15th day of the fourth full month after the bankruptcy filing date.

Chapter 7 debtors and trustees must pay attention to property that will, upon disposition,
result in a taxable gain but generate insufficient cash proceeds to pay that gain. An example
is real estate owned by the debtor for a long period of time that is subject to a recent

mortgage. In that case, the tax basis for the property may be quite low and the mortgage loan

1326 U.S.C. § 1398(e)(1).

1626 U.S.C. § 108(a).

1726 U.S.C. § 1398(f).
8 1d.
1926 U.S.C. § 1398(d)(2).
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may exceed the value of the property. A foreclosure by the lender will generate no cash but
will trigger a taxable gain equal to the difference between the fair market value and the basis.
If the trustee allows the redemption period to run while the real estate is property of the
estate, a priority tax claim will arise that may wipe out the recovery for general unsecured
creditors. On the other hand, if the trustee abandons the property, the debtor may be stuck
with the taxable gain without the benefit of tax attributes such as net operating losses that are
stuck in the estate until the estate is terminated. Thus both the debtor and the trustee should
be vigilant and seek out tax counsel if a debtor files for Chapter 7 with: property subject to
foreclosure whose fair market value exceeds its tax basis; net operating losses; passive,
capital, and at-risk losses; or ownership through regarded, disregarded, and pass-through
entities.

Chapter 11. As with Chapter 7, the filing of an individual Chapter 11 case creates a
separate taxable entity for the estate.’’ All the Chapter 7 tax considerations — including
transfer of property, short year elections, and the management of tax liabilities and attributes
— apply equally in individual Chapter 11 cases.

Chapter 11 cases are even more burdensome on the debtor. Because the debtor in
possession also acts as the trustee,” it is the debtor’s responsibility to obtain the estate’s EIN
and complete and file Form 1041 on behalf of the estate. The debtor and the estate must file
a “Notice 2006-83 Statement” in the year the bankruptcy case commences, allocating the
debtor’s compensation to the debtor for the period prior to the petition date and to the estate
for the period after the filing date.

The Chapter 11 debtor should also be aware that taxes may be higher during the case.
The estate must use tax rates for a married individual filing separately, which can lead to
higher taxes for married debtors.”> The debtor must notify filers of information returns, such
as 1099s, that the reportable payments should be provided to the bankruptcy estate.
However, employers continue to report income and withholding on W-2 forms under the
debtor’s social security number. In both cases, the income is deemed to go to the estate,

which in turn pays the debtor for his or her services. The estate should be able to deduct the

226 U.S.C. § 1398(e)(1).
2111 U.S.C. § 1107(a).
226 U.S.C. § 1398(c)(2).
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debtor’s salary as an administrative expense,” but tax law does not clarify whether such
administrative expenses must be approved by the court or whether court approval of an
expense can make an otherwise non-deductible expense deductible. The debtor should also
be able to deduct tax withholdings required of both the estate and the debtor, but there is still
double-taxation risk for debtors who are employees since the employer is paying the debtor’s
social security tax before payment is made to the estate, and the estate is required to pay
social security tax again as the deemed employer of the debtor.”* Furthermore, the creation
of the Chapter 11 estate does not relieve the self-employed debtor of the obligation to report
and pay self-employment taxes.

Finally, when considering the tax treatment of properties whose disposition will lead to
taxable gains without corresponding cash proceeds, such as in some foreclosures, in addition
to the considerations relating to tax attributes faced by the Chapter 7 debtor and trustee the
individual Chapter 11 debtor should consider whether a discharge for cause before the end of
plan payments™ will reduce tax attributes that could have otherwise offset the taxable gain.

Chapter 13. The filing of a Chapter 13 case does not create a separate taxable estate.
As in Chapters 7 and 11, if the debtor has any tax attributes they will be reduced upon the
debtor’s discharge.

4. Domestic Support Obligations.

All Chapters. Most of the treatment regarding domestic support obligations (“DSOs”) is
common among all chapters of title 11. DSOs are defined in section 101(14A) and are
generally debts owed to a spouse, former spouse, child, or applicable government agency in
the nature of alimony, maintenance or support established by a separation agreement, divorce
decree, property settlement agreement, court order, or determination of a governmental

unit.”” In a Chapter 7, 11, or 13 case, the trustee is charged with providing written notice to

228 U.S.C. § 1398(h)(1).

 These and other tax issues are explored in Jack F. Williams & Jacob L. Todres, Tax Consequences of Post-
Petition Income as Property of the Estate in an Individual Debtor Chapter 11 Case and Tax Disclosure in Chapter
11, 13 AM. BANKR. INST. L. REV. 701 (2005).

B See 11 U.S.C. § 1141(d)(5)(A).
2626 U.S.C. § 1399.

711 US.C. § 101(14A).
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holders of DSO claims and state child support agency of, among other things, the filing of the
bankruptcy case, the discharge, and contact information of the debtor.*®

The automatic stay does not stop the commencement or continuation of a civil action or
proceeding to: establish paternity; establish or modify an order for DSOs; address child
custody or visitation; dissolve a marriage, except with respect to division of property of the
estate; or address domestic violence.”” Similarly, the automatic stay does not stop the
collection of a DSO from property that is not property of the estate or the withholding of
income that is property of the estate for payment of a DSO.*

Prepetition payments on account of DSOs are not avoidable as preferences.’’

Prepetition DSOs are accorded the highest priority of payment, subject only to the costs a
trustee incurs in administering the assets that are the source of payment for such DSO
claims.”* Under all three chapters, DSO claims incurred after the filing of the case are also
accorded administrative expense claim status.”” DSO claims cannot be discharged.*
Furthermore, debts that do not meet the definition of a DSO but are nevertheless owed to a
“spouse, former spouse, or child in the course of a divorce or separation or in connection
with a separation agreement, divorce decree or other order of a court” or a determination by a
governmental unit are also non-dischargeable.™

Although DSOs are accorded the same special treatment in each of Chapters 7, 11, and
13, there are some differences in their treatment under Chapters 11 and 13.

Chapter 11. Failure to pay DSOs that arise postpetition is cause to convert or dismiss a
Chapter 11 case.”® It follows that to confirm a Chapter 11 plan the individual debtor must be

current on all postpetition DSO payments.”” With respect to its treatment of prepetition

211 U.S.C. §§ 704(c), 1106(c), and 1302(d).
211 U.S.C. § 362(b)(2)(A).

3011 U.S.C. § 362(b)(2)(B) and (C).

11 US.C. § 547(c)(7).

211 U.S.C. § 507(a)(1).

311 US.C. § 503(b)(1)(A)ii).

¥ 11US.C. § 523(a)(5).

¥ 11U.S.C. § 523(a)(15).

11 US.C. § 1112(b)(4)(P).

711 U.S.C. § 1129(a)(14).
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DSOs, a Chapter 11 plan must either (a) pay DSOs in full over time if such treatment is
accepted by the holder of the DSO claims or (b) pay DSOs in full as of the effective date if
the plan is rejected by the holders of DSO claims.*®

Chapter _13. Failure to pay DSOs that arise postpetition is also cause to convert or
dismiss a Chapter 13 case.”* To confirm a Chapter 13 plan the debtor must be current on all
postpetition DSO payments.*” Unlike the individual Chapter 11 debtor, the Chapter 13
debtor has the absolute right to pay prepetition DSOs over time through the plan.* DSOs
owed directly to a spouse, former spouse, child, or other party described in 11 U.S.C. §
101(14A)(A) must be paid in full.** However, DSOs owed directly to a government unit
(and not just assigned for collection purposes) may be paid less than the full amount of the
claim if the debtor is proposing a 5-year plan that provides that all of the debtor’s projected
disposable income is applied to payments under the plan.* Unlike under Chapters 7 or 11, in
order to obtain a discharge in Chapter 13 the Debtor must certify that all postpetition DSOs
and all prepetition DSOs provided for under the plan have been paid.*
5. Conversion and Dismissal of Cases

Chapter 7. The debtor may convert a Chapter 7 case to a case under Chapter 11, 12, or
13, provided that the case was not already converted from Chapter 11, 12, or 13 to Chapter 7
and the debtor is eligible to be a debtor under such chapter.* The debtor’s absolute right to

convert a case from chapter 7 to 13 was the subject of Marrama v. Citizens Bank,46 where the

Supreme Court held that conversion could be denied if the debtor committed acts that would
result in the immediate dismissal of the case under section 1307(c). However, as the dissent

noted, whether the debtor is denied the right to convert the case to Chapter 13 or is allowed

¥ 11US.C. § 1129(a)(9)(B).
11 US.C. § 1307(a)(11).
411 US.C. § 1325(a)(8).
111 US.C. § 1322(a)(2).

2 1d.

B 11US.C. § 1322(a)(4).
“11U.S.C. § 1328(a).

11 U.S.C. § 706(a) and (d).
4549 U.S. 365 (2007).
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to convert and the case is immediately converted back to a case under Chapter 7 has the same
effect on the debtor’s ability to succeed in Chapter 13.

A party in interest, after notice and a hearing, may convert a Chapter 7 case to a case
under Chapter 11, but a case cannot be converted to Chapters 12 or 13 without the debtor’s
consent.*” Again, for such conversions to occur the debtor must be eligible to be a debtor
under the target Chapter.*®

While section 707 provides grounds for the dismissal of a Chapter 7 case, such as abuse,
failing the means test, and a bad faith filing, there is no right for a Chapter 7 debtor to
dismiss the case without court approval.*

Chapter 11. The debtor may convert a Chapter 11 case to Chapter 7 unless (a) the
debtor is no longer the debtor in possession, (b) the case was originally commenced as an
involuntary case, or (c) the case was converted to a Chapter 11 case other than on the
debtor’s request.”® Note that an individual debtor can file a Chapter 7 case, convert it to
Chapter 11 pursuant to section 707(a), and convert back to Chapter 7.

Conversions or dismissals initiated by parties in interest may only be for cause.”’ Even
where cause is established the court cannot convert a case to Chapter 7 if the individual
debtor is a farmer unless the debtor requests such conversion.”> Furthermore, the court may
only convert to Chapter 12 or 13 if (a) the debtor requests the conversion, (b) the debtor did
not get a chapter 11 discharge, and (c) if the debtor requests conversion to Chapter 12, such
conversion is equitable.”® As with any conversion, the debtor must be eligible to be a debtor

under the target Chapter.*

4711 U.S.C. § 706 (b) and (c). Arguably, the failure to require an individual debtor’s consent (as opposed to an
entity debtor’s consent) to conversion to a case under Chapter 11 is an oversight of BAPCPA since the 2005
amendments to section 1115 (Property of the Estate) raise the same issues that originally led Congress to give
Chapter 13 debtors the unconditional escape clause to Chapter 7 under section 1307(a).

11 U.S.C. § 706(d).

“11US.C. §707.

¥ 11 US.C.§ 1112(a).
U111 US.C. § 1112(b).
211 US.C. § 1112(c).
311 US.C. § 1112(d).
*11US.C. § 1112(f).
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Chapter 13. A debtor has an absolute right to convert a Chapter 13 case to a case under
Chapter 11 at any time, and that right cannot be waived.”> An interesting question has arisen
since the BAPCPA amendments in 2005: does a debtor who converts from Chapter 13 to
Chapter 7 have to pass the Means Test? At issue is the language of section 707(b)(2) that
“the court, on its own motion or on a motion by the United States trustee, trustee (or
bankruptcy administrator, if any), or any party in interest, may dismiss a cased filed by an

individual debtor under this chapter whose debts are primarily consumer debts” if allowing

the case to proceed would be an abuse of Chapter 7, including if the debtor fails the Means
Test.”®

The controversy surrounds the phrase “filed by an individual debtor under this chapter.”
Some courts have reasoned that the word “filed” modifies “under this chapter” and therefore
the Means Test only applies to cases that were commenced under Chapter 7.>” Other courts
have held that “filed” only modifies “by an individual debtor” and therefore applies to a case
converted from any chapter under which an individual originally filed.” Still other courts
have held that the word “filed” is expansive enough in its own right to describe the
conversion of a case into Chapter 7 as well as the filing of a petition.”

As of the writing of these materials, six reported opinions have held that debtors with
primarily consumer debts converting from Chapter 13 to Chapter 7 have to pass the Means
Test,** and six opinions have held that they do not.”' Because eleven of the reported opinions

are at the bankruptcy court level and only one is at the district court level, unless the case is

11 U.S.C. § 1307(a).

611 U.S.C. § 707(b)(1) (emphasis added).

37 See, e.g., In re Chapman, 431 B.R. 216 (Bankr. D. Minn. 2010).

¥ See, e.g., In re Willis, 408 B.R. 803 (Bankr W.D. Mo. 2009).

% See, e.g., In re Lassiter, Case No. 08-31578, 2011 WL 2039363 (Bankr. E.D. Va., May 24, 2011).

5 Cases holding that the Means Test applies to Chapter 13 conversions: In re Lassiter, Case No. 08-31578, 2011
WL 2039363 (Bankr. E.D. Va., May 24, 2011); In re Kraft, Case No. 09-21052, 2010 Bankr. LEXIS 5121 (Bankr.
D. Wy., August 13, 2010); In re Willis, 408 B.R. 803 (Bankr W.D. Mo. 2009); In re Kellett, 379 B.R. 332 (Bankr.
D. Ore., 2007); In re Kerr and In re Kallberg, Case No. 06-12302, 2007 Bankr. LEXIS 2474, (Bankr. W.D. Wash.,
July 18, 2007); In re Perfetto, 361 B.R. 27 (Bankr. R.1. 2007).

6! Cases holding that the Means Test does not apply to Chapter 13 conversions: In re Layton, Case No. 10-02014,
2012 WL 5193242 (Bankr. M.D. Fla., Oct. 19, 2012); In re Chapman, Case No. 431 B.R. 216 (Bankr. D. Minn.
2010); In re Guarin, Case No. 09-42294, 2009 Bankr. LEXIS 3871 (Bankr. D. Mass., December 3, 2009); In re
Dudley, 405 B.R. 790 (Bankr. W.D. Va. 2009); In re Ryder, Case No. 07-40192, 2008 Bankr. LEXIS 2220 (Bankr.
N.D. Cal., August 18, 2008); In re Fox, 370 B.R. 639 (D. N.J. 2007).
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in front of one of these eleven judges or in the District of New Jersey, there is currently no
definitive guidance on whether the Means Test will apply to any particular debtor.
6. The Automatic Stay

All Chapters. The Bankruptcy Code limits the automatic stay to protect creditors from
serial filers and debtors who do not state their intentions with respect to leased property and
collateral. The automatic stay does not apply to a creditor’s acts to enforce liens or security
interests in real property where (a) the debtor had a bankruptcy case pending in the 180 days
prior to the filing date and (i) the case was dismissed by the court for failure to abide by
orders or properly prosecute the case or (ii) the debtor dismissed the case following a
creditor’s request for relief from the stay; or (b) the current case was filed in violation of a
bankruptcy court order prohibiting the debtor from filing further cases.”” The automatic stay
only applies for 30 days after filing in a Chapter 7, 11, or 13 case where the debtor had a case
pending in the year prior to the filing date and that case was dismissed.”> That 30-day stay
can be extended upon notice and hearing if the movant can show that the filing of the later
case is in good faith as to the creditors to be stayed.*® In the event two or more cases
involving the debtor were pending within the year prior to the filing date, there is no
automatic stay unless a party in interest brings a motion requesting the stay.65

Furthermore, if an individual debtor fails to timely file a statement of intention indicating
whether the debtor will surrender or retain property that (a) secures a claim in whole or in
part or (b) is subject to an unexpired lease, the automatic stay is terminated as to such
property and such property is no longer property of the estate.*®

Chapter 13. Unlike any other chapter of title 11, Chapter 13 provides a stay of actions
against codebtors, whether such codebtors have filed for bankruptcy relief.”” This codebtor
stay relates only to individuals who are liable with the debtor on consumer debt, and prevents

creditors from acting or commencing or continuing any civil action to collect on any part of

6211 U.S.C. §§ 362(b)(21), 109(g).
811 U.S.C. § 362(c)(3).

811 U.S.C. § 362(c)(3)(B) and (C).
511 U.S.C. § 362(c)(4).

5611 U.S.C. § 362(h)(1).

5711 U.S.C. § 1301.
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the debt.®® The court may grant a creditor relief from the codebtor stay on one of three bases:

the codebtor received the consideration for the creditor’s claim; the debtor’s plan proposes

not to pay the claim; or the creditor’s interest would be irreparably harmed if the stay

. 69
continues.

Property of the Estate

A.

§541 is generally applicable to Chapter 7, 11 and 13. Each differs, however, in

the inclusion of property and these differences can be significant.

Chapter 7 - §541 applies to Chapter 7. All property interests which exist on the
date of the filing of the Petition in Chapter 7 are property of the estate. Certain
exceptions bringing inheritances, life insurance proceeds and property settlements
which the debtor becomes entitled to within 180 days of the Petition date, also
included additional post-petition property as property of the estate. (Note also that
proceeds, profits, rents and monetary benefits emminating from property of the
estate is also included in property of the estate. This means the Chapter 7 Trustee
is entitled to such proceeds, profits and rents until such time as the property or
interest is abandoned by the Trustee, which may create problems for an individual

debtor.)

Chapter 11 - Generally, §541 applies to Chapter 11 cases, however, if the
Chapter 11 debtor is an individual, new §1115 adds all of the property in §541
acquired during the pendency of the case until the case is closed, dismissed or
converted, as well as earnings from services performed by the debtor after the
commencement of the case, but before the case is closed, dismissed or converted.
- this is a drastic change from pre-BAPCPA treatment where an individual debtor
in Chapter 11 kept and could use post-petition income for personal use, subject to
committing enough of it to the Plan to pass the good faith requirement for

confirmation.

811 U.S.C. § 1301(a).
%11 U.S.C. § 1301(c).
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(1) This raises issues for the debtor’s use of post-petition income for other
than actual and necessary costs of preserving the estate. §363( c) i.e.
living expenses. While Chapter 13 has a Adisposable income@ formula in
§707(a)(2), which contemplates using post-petition earnings of the debtor,
it is not applicable to Chapter 11 and, therefore, it is not explicitly
permitted that an individual debtor can utilize estate property other than as
a fiduciary for his or her creditors as a debtor in possession. This raises
issues as to an individual debtor being able to pay an attorney to represent
him or her for issues outside the debtor in possession role. i.e. divorce
proceedings, dischargeability issues, exemption litigation, criminal
defense, which are all things that are personal to the debtor and not in

furtherance of a fiduciary duty to the estate.

2) §327 would allow the debtor to employ an attorney, but §330 only allows
compensation for services that benefit the estate. Literally, services
performed for the debtor personally may not be considered to have
benefitted the estate, where the debtor wears the hat of the debtor in
possession. No provision was inserted into §330(a)(4)(B) by BAPCPA to
authorize compensation for representing the debtor=s interest. (There is

for Chapter 13 and Chapter 12).

Chapter 13 - Property of the estate includes all that noted in §541 plus post-
petition earnings, but there is specific authorization for both payment of counsel
for work aiding the debtor’s personal issues as opposed to the debtor in
possession issues, as well as living expenses (Means Test allowances specific to
expenses). Note: Under the Chapter 13 Means Test, debtors will be generally
limited in their proposed expenses to the Internal Revenue Collection Standard
Allowances for expenses which standards are draconian in nature. The Means
Test, as it relates to expenses, is not applicable to Chapter 11 individual debtors
and presumably only a good faith standard in light of the circumstances of the

case would be applicable in allowing actual Schedule J expenses.
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Attorneys Fees/Costs of Proceedings

A.

B.

Chapter 7 - Typically, a flat fee for actual proceedings and usually paid up front-

compensation for post-petition services may be made from post-petition income,

which is free of creditors’ claims, but subject to Court approval. (§541 does not

generally include debtors’ post-petition acquired property or post-petition

income).

) Generally inexpensive, with the exception of dischargeability litigation

2) No indentured servitude / fresh start

3) Fees generally not subject to affirmative approval by the Court - paid pre-

petition

Chapter 11 - §1115 includes all post-petition personal service as income as well

as all pre-petition property / rents / profits from property.

(1
2

3)

“)

)

Creates estate and fiduciary duties (the debtor in possession concept)

Use of property of the estate to pay for personal attorneys fees for such
things as divorce, exemption litigation, dischargeability - issues which are
personal to debtors may be literally precluded by lack of §330 exception
for payment of fees for services rendered to individual debtors in Chapter

11 (see §330(a)(4)(B)).

Pre-petition retainers are generally property of the estate subject to
approval before being earned by counsel, even when held as security

retainers in trust.

Very expensive proceeding compared to either Chapter 13 or Chapter 7
due to the complexity and requirements of pre-confirmation disclosure,
solicitation of affirmative ballots, and the general pervading concept that

Chapter 11 is a complicated and, thus, an expensive proceeding.

Quarterly fees based on distributions made by the estate during the length
of the Plan are required to be paid to the United States Trustee (query
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whether Plan duration is determined by the period during which payments
are made under the Plan.) §1129(a)(15)(B).
No standing trustee percentage fee

Fees for counsel and other professionals sought upon application and order

per §330.

C. Chapter 13 - Presumed reasonable fees usually set by custom or Local Rule and
not subject to the formality of application and order for compensation.

(D Relatively inexpensive as compared to Chapter 11 as disclosures are
limited, confirmation battles with creditors are the exception, but the
issues as to confirmation are fairly limited.

2) Post-Petition, Post-Confirmation fees must be sought on application with
an order of the Court under §330.

3) Trustee fee only on payments which are made through the Trustee - no
quarterly fees on all disbursements by the debtor on trustee fees on debtor
direct payments.

9. Plan Confirmation Issues
A. Chapter 7 - Since there is no Plan in a Chapter 7, there are no Plan confirmation

issues. This is the great benefit of Chapter 7 if the case can be conformed to the

strictures of Chapter 7. Generally speaking, Chapter 7 may be appropriate where

the following, facts by way of illustration, not limitation, are found.

(1)
)

3)

Non-consumer debtor

Cooperative secured creditors willing to work with the debtor post-petition

(may require a formal reaffirmation)

Usually a situation with insurmountable unsecured / under-secured debt

that needs to be Awashed away@ in the cleansing waters of the bankruptcy
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discharge where the debtor has a significant ability to go forward and

repay primary and important secured creditors.

Chapter 11 - Post-Petition income for an individual Chapter 11 debtor is included

in the estate under §1115 and the Plan must provide for payment to creditors from

such income and earnings (' 1123(a)(8)) as are necessary to fund the Plan.

(1)

2

€)

If an unsecured creditor objects to the Plan, there is a requirement that the

individual debtor commit five years worth of projected disposable income,

as defined in §1325(b)(2), to be distributed under the Plan. This is

probably not a temporal requirement, but the language of the statute is

tortured. §1129(a)(15)(B).

The Absolute Priority Rule - has it been abolished in Chapter 11?

(1)
(ii)

Maybe - see §1129(b)(2)(B)(ii)

Courts are still trying to determine this issue. The narrow view
cases hold that the Absolute Priority Rule has not been abolished.
See, generally, Gbadebo, 431 B.R. 229, and its progeny, which
reject the abrogation of the Absolute Priority Rule. See also In Re:
Stephens, 2013 W.L. 151193 (C.A. 10)(Okl.)(January 15, 2013).
The broad view cases held that the Absolute Priority Rule has been
abrogated. See In Re: Shat, 424 B.R. 865, In Re: Friedman, 466
B.R. 471, (B.A.P. 9" Cir. 2012). If the Absolute Priority Rule is

determined not to be applicable, the debtor can force the
confirmation of the Plan over the objection of creditors that the
debtor is retaining any property when creditors are not being paid
in full. If the Absolute Priority Rule stands, the debtor cannot
retain any property - not even post-petition earnings - over the

objection of a creditor or creditors.

Property may or may not be vested in an individual debtor on

confirmation. Discharge, however, would be delayed until completion of
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payments (§1141(d)(5)(A)), but there is a provision for early discharge if
the Abest interests@ test is met and modification is not practicable.

§1141(d)(5)(B). (Note that hardship need not be shown as in Chapter 13.)

The debtor exclusively has the right to file a Plan and this period may be
extended for cause (except there is a limitation of 300 days in small
business cases). There is no end date specified by which a Plan must be

filed, even if exclusivity is eliminated.

An individual debtor must comply with §1129(b), which requires an
impaired class to accept the Plan in order for the Plan to be confirmed over

the objection of a creditor.

A Disclosure Statement is required in an individual case, but the standard

may be loosened.

All priority taxes must be paid 60 months from the date of the Order of
Relief (§1129(a)(9)), which may create problems if payments are
commenced only upon confirmation, which may be substantially beyond
the date of the Order for Relief in a case where priority tax claims are

significant.

In an individual Chapter 11, the value of property to be distributed under
the Plan must be equal to the debtor’s projected disposable income, but
need not necessarily be applied to make payments to unsecured creditors

under the Plan as in Chapter 13. Contrast §1129(a)(15) to §1325(b)(1).

Chapter 13 - Chapter 13 is a simple Plan, generally on proscribed forms, with a

Afill in the blanks mentality. Higher-end individual debtors who are not generally

wage earners may file Plans which vary from these form Plans, but they are

generally the nightmare of all Chapter 13 trustees.

(1)

Chapter 13 has no Absolute Priority Rule issues
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In Chapter 13 Plans where creditors’ claims are being crammed down /
paid less than 100%, draconian expense allowances contained in §707

Means Test formulas are imposed on the debtor

No Disclosure Statement is required, but Plan must be filed within days of

the Petition date.
Expedited process / generally inexpensive Plan confirmation issues.

Priority taxes must be paid over a maximum of five years from the

commencement of Plan payments. §1322(a)(4).

10. Modification of Secured Claims / Mortgage Issues

A.

B.

Chapter 7 - Not possible

Chapter 11

(1)

2)

3)

(4)

)

No modification of mortgages secured only by the debtor’s homestead,
§1123(b)(5), but modifications acceptable for all other aspects of secured

claims without regard to actual length of Plan.

Ride through or leaving unaltered the claims of secured creditors is
acceptable, but such claim treatment must be specified in the Plan.

§1141(c).

Strip down acceptable. §506(a)(2) is not applicable to Chapter 11, which

requires replacement value to be used as valuation in Chapter 13.

Requires Disclosure Statement under §1125, but BAPCPA relaxed the
standard in individual cases by adding language regarding Athe
complexity of the case, cost / benefit analysis when determining whether a

Disclosure Statement is adequate.

Requires the consent of an impaired class affirmatively voting for the Plan
in order to Acram down@ treatment on any particular class of impaired

claims. §1129(a)(10).
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Can be used as a liquidating mechanism where the debtor is in control.

C. Chapter 13 -

(1

2

3)

“)
&)

(6)

(7

No modification of mortgage secured only by the debtor’s homestead.

§1122(b)(2).

A very circumscribed treatment of secured claims requiring full payment
under the Plan (§1325(a)(5)(B)(I)), in equal monthly payments (iii) -

payment in full is no longer than five years.

No requirement for affirmative voting by creditors and, therefore, no
consenting impaired class necessary to modify secured claims or cram

down classes
No Absolute Priority Rule

Ride Through possible without specifying terms in the Plan by continuing

to pay a secured creditor pursuant to terms

Cram down in Chapter 13 context requires the value of secured claims to

be paid over the life of the Plan. §1322(d)
(1) Sub-valuation of collateral is at retail §506(a)(2)

(i)  Purchase Money Security Interest of a certain duration may not be

bifurcated into secured and under-secured claims. §1325(a)

Can be a liquidating Plan

11. Payment of priority tax claims

Chapter 7. In a chapter 7 case, the trustee will pay priority claims in the order of their

priority assuming the trustee has the funds to pay the claims. In a no asset case, there is no

money to pay the priority tax claim. Once the debtor obtains a discharge, the government

may proceed to collect the tax from the debtor. Since the tax is usually a priority claim it will

generally not be subject to discharge. §§523(a)(1), 507(a)(8). Counsel should always check
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to make sure of whether the tax claim is priority or not. Taxes that are greater than 3 years
old and were timely filed may be subject to discharge. The taxpayer/debtor will get some
benefit from the automatic stay but ultimately collection activity will be recommenced with
respect to priority tax claims. If the trustee does have sufficient funds collected in order to
make distributions to creditors, the taxes will be paid in their order of priority. While the
taxes are an eighth level priority, there may not be many claims between the administrative
expense claims and the taxes and some payment can be made on the tax claims. If the claims
can be satisfied the debtor will emerge from the chapter 7 case without a tax problem.

Chapter 11. In a chapter 11 case, the priority tax claims must be paid pursuant to the
plan of reorganization. While payment of the claims may be deferred and paid over time, the
Code contains limitations on the extent to which repayment can be accomplished.
§1129(a)(9)(C and D). The taxes must be paid with interest accrued at the rate determined
under nonbankruptcy law. 11 U.S.C. §511. The term for repayment cannot exceed five
years from the debtor’s petition date. While the taxes may be amortized over the remaining
term for repayment, they do not have to be amortized and could be paid from asset sales or
otherwise.

Chapter 13. Chapter 13 requires that the debtor, if required to file tax returns, have
filed all returns due within the 4 years prior to the petition date and the returns are due to be
filed on or before the day before the date of the creditors meeting. §1308(a). The priority tax
claims are generally paid in full with interest on an amortized basis over the term of the

chapter 13 plan.

12. Discharge, when obtained

Chapter 7. In a chapter 7 case, the discharge may be obtained after 60 days following
the creditors meeting and after the debtor has filed their certificate of debtor education. The
60 day time period may be extended for cause. Bankruptcy Rule 4004(a and b). Typically,
the time period may be extended to enable a creditor to do discovery using Bankruptcy Rule
2004. Nonetheless, the creditor must be diligent in pursuing discovery or the court may not
allow the extension. Note also that the debtor must file the certificate showing they have

completed a debtor education class before a discharge can be granted.
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Chapter 11. An individual in a chapter 11 case will not get a discharge until they have
completed payments to creditors under their chapter 11 plan. If the plan is a five year plan, a
discharge will not enter until the end of the repayment term. §1141. Some courts require the
debtor to file a certificate that they have completed the financial management course.

Chapter 13. The chapter 13 discharge is obtained after all payments are completed

under the chapter 13 plan. An earlier discharge may be allowed in case of a hardship.

13. Discharge — challenges and opportunities

Chapter 7. In a chapter 7 case, creditors and the chapter 7 trustee have a defined
period of time to object to the debtor’s discharge. The time period, unless extended, is for
sixty days following the first date set for the creditors meeting. Once the time period passes,
creditors can not object to the discharge. A motion to extend the sixty day period may be
filed prior to expiration of the sixty day period. Generally, reasonable extensions are allowed
so a creditor or the trustee can conduct reasonable discovery. Creditors should beware that
allowing time to pass without actively doing the discovery may result in denial of a requested
extension. This is especially true when a prior extension has already been granted. Denial of
discharge is governed by §727. This section contains all of the grounds on which the
debtor’s discharge may be denied. The grounds for denial of discharge generally consist of
actions taken by the debtor that are contrary to taking an honest approach to addressing
creditor issues in bankruptcy. They consist in part of:

a) the debtor with intent to hinder, delay, or defraud a creditor or officer of the
estate charged with custody of property under title 11 has transferred, removed,
destroyed, mutilated, or concealed property of the debtor within one year before the
petition date or property of the estate after the petition date;

b) the debtor has concealed, destroyed, mutilated, falsified, or failed to keep or
preserve any recorded information, including books, documents, records, and papers,
from which the debtor’s financial condition or business transactions might be ascertained,
unless such act or failure to act was justified under all of the circumstances of the case;

c¢) the debtor knowingly and fraudulently in or in connection with the case made a
false oath or account, presented or used a false claim, gave, offered, received, or

attempted to obtain money, property, or advantage, or a promise of money, property, or
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advantage, for acting or forbearing to act, or withheld from an officer of the estate books

and records relating to the debtor’s property or financial affairs;

d) the debtor failed to explain satisfactorily, before determination of denial of
discharge any loss of assets or deficiency of assets to meet the debtor’s liabilities;

e) the debtor has refused to obey an order of the court; and

f) the debtor was granted a discharge in a bankruptcy case in the prior 8 years.

Chapter 11. In a chapter 11 case, the debtor may be denied a discharge for any of the
grounds specified under §727(a). §1141(d)(3). The main difference from chapter 7 is that
the discharge may not be granted until the debtor has completed all payments under the
chapter 11 plan. §1141(d)(5). The court may grant the debtor an early discharge before all
payments have been made if the payments made exceed what creditors would have received
in a chapter 7 case, modification of the plan is not practicable, and §522(q)(1) is not
applicable. §1141(d)(5)(B). In advising the debtor as to the cost and benefit between the
chapter 7 and 11 alternatives, the timing of the discharge is a major issue. If the consumer
debtor files the case because they are ineligible for chapter 7 and have too much debt for
chapter 13, they may have to wait 5 years before obtaining a discharge. The 5 years is
somewhat flexible in chapter 11 in that the debtor may have to pay out at least the level of
net income that would have been received over a 5 year period, there is no requirement that
the debtor wait out the 5 year term. It is advisable to include early payout provisions in the
chapter 11 plan.

Chapter 13. The chapter 13 debtor is eligible for a discharge once all of their payments
have been made under their chapter 13 plan and after the debtor certifies that all domestic
support obligations that became due prior to making the certification have been paid.
§1328(a). In order to obtain a chapter 13 discharge, the debtor must not have received a prior
discharge under chapter 11 or 7 within 4 years prior to the chapter 13 case or 2 years before
in the case of a prior chapter 13 case. §1328(f). Under chapter 13 the debtor has a much
shorter waiting period between cases. A hardship discharge is allowed on an early basis in
chapter 13 if the specific circumstances are met. §1328(b).

It should be noted that in all cases, a discharge cannot enter until after the debtor has

completed a financial management course and filed the certificate with the court.
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13. Dischargeability of debt issues

Chapter 7.  §523 provides a list of those debts that are not dischargeable in a chapter 7
case.

Chapter 11. §1141(d)(2) excepts from discharge any debt that is not dischargeable
under §523. Treatment is the same in both chapters.

Chapter 13. The “Super Discharge”. While chapter 13 has a slightly broader discharge
than chapter 7 or 11, the breadth of the discharge is not as super as it was before the more
recent amendments to the Code. Now, all debts that are identified under §523(a) are non-
dischargeable in chapter 13 as are debts with a final payment due after the final payment is
due under the plan, such as a mortgage. Debts that are covered under the super discharge
that are dischargeable under chapter 13 and are not dischargeable under chapter 7 include: a)
debts for willful and malicious injury to property; b) debts incurred to pay nondischargeable

tax claims; and c) debts from property settlements in a divorce or separation.

14. Plan modification

Chapter 7. Not applicable.

Chapter 11. In a chapter 11 case for an individual, §1127(e) allows the confirmed plan
to be amended at any time. Note that this differs from a chapter 11 plan for a business entity
that may not be amended after there is substantial consummation of the plan. While
amendments are to be allowed for individuals, it is rare to see them filed once the plan is
confirmed. Interestingly enough, creditors are allowed to amend the debtor’s plan as well as
the debtor.

Chapter 13. § 1329(a) provides plan modification rules for chapter 13 plans that are

similar to chapter 11 plan modification provisions for individuals.

15. Timing of case

Chapter 7.  One of the many benefits of a chapter 7 case for an individual is the speed
at which the case progresses. Once the case is filed, the creditors meeting occurs within
approximately six weeks, and a discharge can be entered just over sixty days following the
creditors meeting. While these dates can be extended if dates and times are delayed, the

typical case moves fairly rapidly and unless an objection to discharge is filed, the debtor is
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typically discharged within approximately 4-5 months. Debtors should bear in mind that
while their discharge may enter, the trustee may keep the case open for an extended period of
time to liquidate assets, avoid transfers, and administer the estate.

Chapter 11. The chapter 11 case moves substantially slower than a chapter 7 case.
While a case can be done as quickly as less than 90 days, typically the case takes 6 months or
longer to complete. The chapter 11 process is inherently time consuming. The creditors
meeting will occur within approximately 6 weeks. The debtor’s exclusive time for filing a
plan lasts for 120 days and may be extended for cause. Assuming the plan is filed at the end
of that timeframe, the approval of the disclosure statement to accompany the plan can take
approximately 60 days. Once the disclosure statement is approved, the voting period with
respect to the plan will take at least another month. This time period is approximately 7
months. While the chapter 11 case is more time consuming, the problems faced by the
debtor in chapter 11 are generally more complicated and involve larger sums of money. The
time required to get through the process is useful to provide time to settle controversies and
work out the terms of a plan.

Chapter 13. A chapter 13 case will take somewhat longer than a chapter 7 case but
not as long as a chapter 11 case to get to plan confirmation. Chapter 13 cases are very rule
oriented and most of the bankruptcy courts have very particular rules and forms that must be
followed in order to get a plan confirmed. While creditors can object to plan confirmation,
the plan is usually filed along with the Statement of Affairs and Schedules or shortly
thereafter. Voting does not occur with respect to a chapter 13 plan and there is no disclosure
statement to have approved. Depending upon the level of income the debtor has and whether
they will otherwise qualify for a chapter 7 case, the chapter 13 plan will typically last

anywhere from 3 to 5 years. A discharge is entered when payments are completed.

16. Closing the estate

Chapter 7. A chapter 7 case is generally closed when the trustee has either concluded
that it is a no asset case and files a no asset report or after all of the assets are liquidated,
claims are filed, and distributions completed.

Chapter 11. Quarterly fees are due and payable by the chapter 11 debtor from the time

the case is opened until the case is closed. Once a plan is confirmed for an individual, the
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case could remain open until all payments are completed under the plan. This can be a costly
situation for a debtor. Many courts are allowing the debtor to close the case once the plan is
confirmed subject to reopening the case after payments are concluded in order to allow the
discharge to enter. This process will save the debtor substantial funds in the form of UST
fees during the term of plan repayment.
Completion of plan- Once plan payments are completed, the case can be closed. If
the case has remained open during the term of the plan, the discharge can be entered
and the case closed. This will discontinue the quarterly fees. If the case was closed
prior to the completion of payments, the case will need to be reopened in order for
the discharge to enter.
Chapter 13. Completion of the plan is typical before the chapter 13 case is closed.
The case will stay open as long as the plan remains pending and payments are being made
under the plan. This period is generally 3-5 years. In a chapter 13 case there are no UST

fees to pay and an early closing is not the issue it is in a chapter 11 case.



