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1.  G.	
  Thomas	
  Curran,	
  Jr.,	
  How	
  Much	
  Diligence	
  is	
  Due?	
  	
  

Defining	
  an	
  A4orney’s	
  Duty	
  to	
  Perform	
  a	
  Pre-­‐Pe==on	
  
Inquiry	
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  ABI	
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  November	
  2013	
  

2.  Randy	
  Nussbaum,	
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  Ini=al	
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  More	
  
than	
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  Eye?	
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  Chapter	
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File:What	
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  Aid	
  Center	
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  Southern	
  Nevada,	
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  Program	
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Intake	
  Issues	
  

•  IniJal	
  Interview	
  and	
  Gathering	
  InformaJon	
  	
  
•  What	
  debtor	
  should	
  bring	
  	
  

•  IdenJficaJon	
  
•  QuesJonnaire/Checklists	
  

•  Documents	
  	
  (see	
  Legal	
  Aid	
  Center	
  of	
  Southern	
  Nevada	
  Intake) 	
  	
  

•  QuesJons	
  for	
  the	
  interview	
  
•  How	
  to	
  elicit	
  necessary	
  informaJon	
  

•  Paralegal’s	
  role/supervision	
  
•  Research	
  by	
  a\orney	
  

•  Property	
  records	
  
•  Prior	
  bankruptcies	
  
•  Court	
  dockets	
  	
  

Importance	
  of	
  the	
  Intake	
  
• ARorney’s	
  DuUes	
  	
  
•  11	
  U.S.C.	
  §526(a)(2)	
  –	
  Reasonable	
  Inquiry	
  

•  Debt	
  relief	
  agency	
  shall	
  not…make	
  any	
  statement…in	
  a	
  document	
  filed	
  in	
  
a	
  case	
  or	
  proceeding	
  under	
  this	
  Utle,	
  that	
  is	
  untrue	
  or	
  misleading,	
  or	
  that	
  
upon	
  the	
  exercise	
  	
  of	
  reasonable	
  care,	
  should	
  have	
  been	
  known	
  by	
  such	
  
agency	
  to	
  be	
  untrue	
  or	
  misleading;	
  	
  	
  

•  §526(a)	
  added	
  by	
  BAPCPA	
  in	
  2005	
  
•  Negligence	
  standard	
  
•  Failure	
  to	
  provide	
  reasonable	
  inquiry	
  can	
  subject	
  aRorney	
  to	
  penalUes,	
  

including	
  disgorgement	
  of	
  fees	
  to	
  debtor,	
  actual	
  damages,	
  and	
  	
  
aRorney’s	
  fees	
  and	
  costs	
  of	
  debtor,	
  U.S.	
  Trustee,	
  and	
  state.	
  	
  	
  	
  

	
   	
  	
  
•  Rule	
  9011	
  –	
  “…inquiry	
  reasonable	
  under	
  the	
  circumstances”	
  

•  Similar	
  standard	
  to	
  §526(a)(2)	
  inquiry	
  
•  Five	
  part	
  “reasonable	
  inquiry”	
  test	
  

	
  	
  
•  11	
  U.S.C.	
  §707(b)(4)(D)	
  –	
  Reasonable	
  InvesJgaJon	
  

•  Compare	
  to	
  §526(a)(2)	
  –	
  dismissal	
  of	
  case	
  plus	
  civil	
  penalUes	
  and	
  
aRorney’s	
  fees.	
  

•  In	
  re	
  Kayne,	
  435	
  B.R.	
  372	
  (BAP	
  9th	
  Cir.	
  2011)	
  –	
  “reasonable	
  inquiry”	
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Consequences	
  
•  United	
  States	
  Trustee’s	
  PerspecJve	
  
•  Trustee’s	
  Annual	
  Report	
  
•  ARorney	
  misconduct	
  and	
  sancUons	
  

•  Case	
  Study:	
  	
  In	
  re	
  Roloff,	
  Eastern	
  District	
  of	
  California	
  
(Fresno	
  Division)	
  Case	
  No.	
  13-­‐15819-­‐B-­‐7	
  

	
  

•  Court’s	
  PerspecJve	
  
•  PreparaUon	
  
•  Candor	
  with	
  court	
  
•  SancUons	
  

•  Bar	
  Complaints/MalpracJce	
  
	
  
	
  
	
  

	
  

Intake	
  Issues	
  (Continued)	
  
•  Advising	
  Client	
  
•  Which	
  Chapter	
  to	
  File	
  

•  Need	
  for	
  full	
  disclosure/consequences	
  
•  What	
  to	
  expect	
  

•  Need	
  to	
  read	
  before	
  signing	
  

•  Fees/Engagement	
  Le\ers	
  
•  Carve	
  outs	
  /	
  unbundled	
  services	
  

	
  

•  Special	
  Issues	
  
	
  

•  Gambling	
  

•  PotenJal	
  non-­‐dischargeability	
  claims	
  

•  ReaffirmaJons	
  

•  Claims	
  of	
  Debtor	
  

•  Student	
  Loans	
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Purple   

725 E. Charleston Blvd., Las Vegas, NV 89104 
www.lacsn.org 

  June 2014 

Bankruptcy 
Client Intake Packet 

 
To apply for legal aid assistance through the Pro Bono Project of the Legal Aid Center of Southern Nevada, you will 

need to visit the Legal Aid Center office for an interview during the following walk-in hours: 
 

Weekday Morning Walk-in Hours Afternoon Walk-in Hours 
Tuesday 8:30 am – 11:00 am 1:00 pm – 4:00 pm 
Wednesday 8:30 am – 11:00 am 1:00 pm – 4:00 pm 

 
Due to the high demand at this time, please understand that we will make every effort to assist you during 
walk-in hours.  However, we reserve the right to set up an appointment for another date and time in the event we 
are unable to meet with you during walk-in hours. 

 
To begin the intake process you must bring the following documents to your interview.  
√ Item # Document Description 

 1. State photo ID – Driver’s License, military ID, etc. 

 2. Copy of Social Security Card for everyone filing for bankruptcy. 

 3. Income verification - paystubs, etc. for the past six months.  If you are receiving Unemployment income, 
Social Security Income or Disability, please provide a letter of award indicating how much you receive. 

 4. An itemized list of all debts including creditor’s name, address, account # and balance (pages 1-4). 
Please don’t bring a bag/box/carton of unopened bills or your meeting will be rescheduled. 

 5. Bank statements for the past three months (checking, savings and/or investment account). 

 
To complete your intake, you will be required to provide Legal Aid Center with these remaining documents.  You are 
encouraged to bring these documents to your first interview to expedite the process.  ALL of the documents and 
information are required to be considered for pro bono placement.  
√ Item # Document Description 

 6. Credit Counseling Certificate.  

 7. Two out of three credit reports. www.AnnualCreditReport.com provides free reports. 

 8. A copy of your tax return or tax transcripts for each of the past four years.   See the order form (4506-T) 
in the bankruptcy class manual.  If you were not required to file taxes, provide a copy of transcripts and a 
letter from the IRS stating you were not required to file. 

 9. A copy of a divorce decree if issued within the last eight years. 

 10. Any judgments or pending complaints against you. 

 
Please be advised that you will meet with a Bankruptcy Intake Advocate -- not an attorney. The Advocate will interview 
you and collect all of the pertinent information and documents which will assist Legal Aid Center in determining whether 
free legal aid can be provided to file your bankruptcy case. 

 
This is only an interview.  You will not receive legal advice. Pro Bono assistance is not guaranteed.  Legal Aid Center 
is not liable for delays caused by scheduling and does not guarantee any specific outcome in your matter. 
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PRACTICE TIPS FOR EFFECTIVE ADVOCACY

Hon. Bruce T. Beesley

United States Bankruptcy Court

District of Nevada

1.	�� Prepare Filings Which are Concise, Persuasive, Supported by Admissible Evidence, 
and Appropriate

•  Understand the elements of your motion

•  Begin with a clear, concise statement of the relief requested and why merited

•  �On a routine motion (e.g. lift stay) the court does not need five pages of generic cites on the            
automatic stay. Get to the point.

•  Charts and diagrams may be helpful but make sure that they are simple and legible.

•  Provide competent evidence to support factual statements

•  Analyze legal authority, applying the facts to the law

•  Controlling precedent must be cited (distinguish if possible)

•  Avoid run on sentences, string cites, footnotes (except for citations)

•  Don’t be repetitive (or redundant, or keep saying the same thing over and over)

•  Consider Cost/Benefit of Filing

•  Attempt resolution of part or all of the issues (early and often)

•  �Don’t file for improper purpose (such as filing a summary judgment motion to “educate” the          
judge) although education of the judge can be a factor if the motion has independent merit.

•  Be professional, not condescending or snippy, in your arguments	

•  Make sure that filings are properly served and in compliance with any procedural rules

2.	 Argument is a Time to Persuade the Judge, Not Argue With the Judge

•  �Assume that the court has read your papers unless you are aware that the particular judge               
doesn’t always read the papers. Some courts are prepared and some aren’t.

•  �Utilize oral argument as an opportunity to dialog with the court, addressing any areas of                 
concerns and fleshing out facts and legal arguments which may tip the decision in your favor
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•  �Pay attention to the judge’s reactions-both verbal and non-verbal. If the judge isn’t paying              
attention (e.g. shuffling papers or looking at his computer screen) stop talking until the judge is      
either no longer distracted or tells you to continue.

•  Be familiar with the facts and the law and how to fit the two together

•  �Know when to hold ‘em and know when to fold’em - concessions may be required, and                 
helpful, particular when not your strongest (or hopefully key) arguments.

•  Know how to respectfully stand firm when necessary

•  �Be respectful of the court, opposing counsel, and the parties but don’t be intimidated by the           
court or opposing counsel.

•  �Don’t over object to questions. Sometimes you may have a legitimate technical objection but         
sustaining the objection doesn’t really help your case.

•  �Be proficient in the use of technology, but be prepared with a back up plan.  If using the Elmo       
projector, make sure the material is readable from the bench.  Technology is most effective            
when used sparingly.

• Do no express displeasure with the court’s ruling.

3.	 Do the Preparation Necessary to Expedite Presentation of Evidence

• Prepare your questions and witnesses before the hearing.

• Focus your questions on some aspect of what you are trying to prove.

• Be courteous to witnesses.

•  �Prepare exhibits and demonstrative exhibits well in advance-and review them to make sure            
they are legible and complete.

• Only introduce exhibits that have direct bearing on what is being heard.

• Meet with opposing counsel to eliminate duplicates and agree on admission whenever possible

• Always numbering all binder pages consecutively

• Do not print the exhibits on both sides of the paper.

•  �Prepare sufficient exhibit binders for all parties.  At a minimum, exhibit binders should be             
provided for the witness, opposing parties, and the judge.  The court should not have to make         
copies of your exhibits for you.

•  �Follow court procedures for designations, objections to designations, use, and presence 
of  originals of depositions. Technology is very useful in connection with presentation of                     
deposition testimony (ONLY IF THE COURT CAN READ IT WHERE IT IS PROJECTED),       
particularly for impeachment purposes.

•  �Do not underestimate the importance of opening statement but don’t let the hearing get off             
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track if you really need to present live witness testimony.

•  �Remember that court is not necessarily familiar with names and timeline, provide charts                
whenever possible to assist the court in following the evidence.

•  �Present direct in a logical manner and only ask questions that are necessary to present your            
case.  Ask simple questions.

•  Don’t lead the witness on direct examination.

•  Know how to (and remember to) qualify expert

•  Know how to introduce a business record.

•  �Present cross designed to illustrate true issues and errors (not to quibble). Be nice to the                 
opposing witness.

•  BRING ALL OF THE NECESSARY AND APPROPRIATE WITNESSES

•  �Consider preparing draft findings of fact and conclusions of law, and note which                             
witnesses/exhibits establish the necessary proof for each fact Some courts require proposed            
findings and conclusions.

4.	 Courtroom Decorum

• Appear for hearings on time

• Be appropriately attired for court appearances

• �Have witnesses appear on time and in appropriately attired (not dressed like they just returned       
from Burning Man)

• �Be respectful to courtroom, clerk and chambers staff (possible repercussions due to lack of            
civility)

• Refrain from ex parte communication with courtroom staff, judicial assistant and law clerks  


