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Individual Chapter 11 Cases 
Samuel A. Schwartz  

The Schwartz Law Firm, Inc.; Las Vegas 
 

Hon. Daniel P. Collins 
U.S. Bankruptcy Court (D. Ariz.); Phoenix 

 
Susan K. Ehlers 

Armstrong Teasdale LLP; St. Louis 
 

Craig M. Geno 
Craig M. Geno, PLLC; Ridgeland, Miss. 

 

WARNING! 
 
 
 
 
 

INDIVIDUAL CHAPTER 11s 
ARE NOT 

CHAPTER 13s ON STEROIDS 
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Chapter 11 for Individuals v. Chapter 13: 
A Comparative Analysis"

 
 

Chapter 11" Chapter 13"
Effect of Bankruptcy Filing and Bankruptcy Basics"

Co-Debtor Stay" There is no co-debtor stay; 
however, a stay of actions 
against third parties may be 
imposed in very limited 
circumstances.  See 11 
U.S.C. § 105.!

11 U.S.C. § 1301.!

Property of the Estate" Post-petition income of the 
debtor also is property of the 
estate. 11 U.S.C. § 1115(a).!

Same. 11 U.S.C. § 1306(a).!

Debt Limits" Chapter 11 has no debt limits! Chapter 13 has debt limits: 
no more than $360,475 in 
unsecured debt, and no 
more than $1,081,400 in 
secured debt.!

Chapter 11 Chapter 13 

Disposable 
Income 

Disposable income must be 
calculated pursuant to 11 
U.S.C.  § 1325(b)(2) rather 
than through a means test 
deduction (used for higher 
income chapter 13 debtors); 
Official Form 22B must be 
filed. 11 U.S.C.  § 1129(a)(15). 

If the debtor’s income 
exceeds the applicable 
median for their state, then 
disposable income is 
determined in accordance 
with the means test of 11 
U.S.C.  § 707(b)(2) (A) and 
(B).  Official Form 22C must 
be filed, which is more 
detailed than Official Form 
22B required in an individual 
chapter 11 case. 11 U.S.C.  
§ 1325(b)(2). 
 

Supervision of 
Debtor and Case 

The United States Trustee and 
a chapter 11 trustee, if one is 
appointed. 

The standing chapter 13 
trustee. 
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Chapter 11 Chapter 13 

Financial Filings 

Financial Reports Monthly reports of the debtor’s 
post-petition business operations 
are required.   
 

Reports of increases in income 
and expenses may be required. 

Timeline for Filing 
Proof of Claims 

Set by order of the Court.  See 
Bankruptcy Rule 3003(c)(3). 

Set by Rule (generally within 90 
days after the first date set for 
the meeting of creditors).  See 
Bankruptcy Rule 3002(c). 

Split Year Tax 
Elections 
 

Pre-bankruptcy losses to be 
spread over the life of Plan 
 
Post bankruptcy – hopefully no 
losses 

Absolute Priority Rule  
in Chapter 11 vs. Chapter 13 
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Chapter 11 Chapter 13 

Absolute Priority Rule If at least one impaired class of claims 
accepts the plan, it may be confirmed 
over the rejection of a class of unsecured 
claims if all claim holders in the rejecting 
class will be paid in full, or if no holder of 
a claim or interest junior to the rejecting 
class will receive or retain anything on 
account of such claim or interest, except 
that in the case of an individual, the 
debtor may retain property included in 
the estate under section 1115. 11 U.S.C. 
§ 1129(b)(2)(B)(ii). 
 
The 4th, 5th and 10th Circuits hold the 
absolute priority rule applies to 
individuals in chapter 11 cases; the 
remaining circuits either hold the 
opposite (the 9th Circuit) or have not 
addressed the issue. 
 
Compare Section 1115 to Section 1306 
of the Bankruptcy Code. 

Not applicable. 
 

Chapter 11 Chapter 13 

New Value Exception 
to the Absolute Priority 
Rule 

Requires equity holders to make a 
substantial and essential contribution in 
exchange for their continued ownership 
of the debtor.   
 
To be substantial, most courts require 
that the contribution (i.e., new value) be: 
(1) a present contribution; (2) freely 
tradable in the market; and (3) money or 
money's worth.   
 
To be essential, the case law generally 
mandates that this new contribution be 
directly related to the success of the 
reorganization plan. 

Not applicable. 
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Difference in Plan requirements for  
Chapter 11 vs. Chapter 13 

Chapter 11 Chapter 13 

The Plan 

Who May File a Plan 
and When 

In a small business case, only the 
debtor may propose a plan of 
reorganization in the first 180 days of 
the case.  Thereafter, any party may file 
a plan.  All plans must be proposed by 
the 300th day.  11 U.S.C. § 1121(e). 
 
In all other cases without a trustee, only 
the debtor may file the plan in the first 
120 days.  If filed, the debtor has until 
the 180th day to solicit acceptances of 
the plan.  If a trustee is appointed and 
no plan is filed in the first 120 days, or if 
the debtor fails to obtain the acceptance 
of the plan by the 180th day, any party in 
interest may propose a plan.  11 U.S.C. 
§ 1121(a), (c) and (d). 
 
These time periods may be extended for 
up to 18 months after the petition date 
(to file a plan) and 20 months after the 
petition date (for acceptances). 

Only the debtor may proposed a 
payment plan. 11 U.S.C. § 1321.  The 
plan must be filed within 14 days of 
the filing of the petition.  Bankruptcy 
Rule 3015(b). 
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Chapter 11 Chapter 13 

Form of Plan 
Documents 

Except in small business cases, where 
there is an optional official form (See 
Official Form 25A, 25B), there is no 
“standard” chapter 11 plan.   
 
The plan of reorganization must be 
accompanied by a disclosure statement, 
which must be approved by the court as 
including “adequate information” 
necessary for a “hypothetical investor” to 
make an informed judgment about the 
plan before acceptances to the plan are 
solicited. 11 U.S.C. § 1125. 
 
In a small business case, a separate 
disclosure statement is not required; the 
court may permit a combined plan and 
disclosure statement or the use of a form 
disclosure statement.  The court also 
may approve the disclosure statement 
conditionally subject to the final approval 
at the confirmation hearing. 11 U.S.C. § 
1125(f) and Fed. R. Bankr. P. 3016(b) 
and 3017.1. 
 

Typically a form plan is used in 
Chapter 13 cases.  The mandatory 
and permissive plan provisions for 
Chapter 11 are set forth in 11 U.S.C. 
§ 1322. 
 
Disclosure Statements are not 
applicable in Chapter 13.   
 
 
 

Chapter 11 Chapter 13 

Earliest Confirmation 
Date 

28 day notices are required both for a 
hearing on approval of the disclosure 
statement and for the deadline to object 
to disclosure statement; a 28 day notice 
is required for the confirmation hearing; 
and the deadline to object to 
confirmation must be given.  See 
Bankruptcy Rule 2002(b). 
 
In a small business case, the hearing 
could take place as early as the 25th 
day of the case, if certain pre-conditions 
are met.  The plan of a small business 
debtor be confirmed no later than 45 
days after the plan is filed.  See 11 
U.S.C. § 1129(e).  

Parties must receive at least 21 days 
notice of the meeting.  See 
Bankruptcy Rule 2002(a)(1).  
 
28 day notice of confirmation hearing 
and deadline to object to confirmation 
must be given.  Bankruptcy Rule 
2002(b). 
 
The confirmation hearing may take 
place no earlier than 20 days and no 
later than 45 days after the meeting 
of creditors.  11 U.S.C. § 1324(b). 
 
The confirmation hearing could occur 
as early as the 40th day of the case, if 
certain pre-conditions are met. 
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Chapter 11 Chapter 13 

Special Treatment of Certain Claims 

Home Mortgages Cure: The plan may provide for the cure 
of any arrears on a home mortgage.  
U.S.C. § 1123(a)(5)(G), (b) and (d). 
 
Modification: Unmatured, unaccelerated 
claims secured only by the debtor’s 
home cannot be modified. 11 U.S.C. § 
1123(b)(5). 
 
The exception to the anti-modification 
rule in chapter 13 (11 U.S.C. § 1322(c)) 
is not applicable in chapter 11. 

Cure: The plan may provide for the 
cure of any arrears on a home 
mortgage. 11 U.S.C. § 1322(b)(3). 
 
Modification: Unmatured, 
unaccelerated claims secured only by 
the debtor’s home cannot be modified.  
See 11 U.S.C. § 1322(b)(2). 
 
Notwithstanding the maturity of a 
home loan, the plan may provide for 
payment of the home loan through the 
plan pursuant to 11 U.S.C. § 1325(c)
(2). 

Other Secured Claims No restrictions on strip downs. 11 U.S.C. 
§ 1129(b)(1)(A). 
 
Periodic payments need not be in equal 
installments. 

Vehicle loans limitation.  11 U.S.C. § 
1325(a)(9). 
 
Periodic payments must be in equal 
installments. 11 U.S.C. § 1325(a)(5)(B)
(iii)(I). 

Chapter 11 Chapter 13 

Special Treatment of Certain Claims 

Priority Claims Priority claims in Chapter 11 cases 
must be paid in full.  11 U.S.C. § 
1129(a)(9).  Claims allowed under 
507(a)(2) and (a)(3) must be paid in 
cash on the effective date, unless the 
holder of such claims agrees 
otherwise.   
 
Claims allowed under sections 507(a)
(1),(4),(5), (6), (7) may be paid under 
the plan (provided the class has 
accepted the plan) or in full on the 
effective date.  Priority tax claims must 
bear interest and not exceed five years 
after the order for relief.  11 U.S.C. § 
1129(a)(9)(C).  
 
All post-petition domestic support 
obligations must be current in order to 
confirm a plan.  11 U.S.C. § 1129(a)
(14). 

Priority claims may be paid over the 
length of the plan, unless the holder 
of a particular claim agrees to 
difference treatment.  11 U.S.C. § 
1322(a)(2). 



ANNUAL SPRING MEETING 2014

950

Chapter 11 Chapter 13 

Special Treatment of Certain Claims 

Cosigned Debt Chapter 11 has no comparable 
provision, however, in chapter 11, 
all claims classed together must 
be substantially similar and, if the 
plan is not accepted by all 
classes, it must be “fair and 
equitable.” 11 U.S.C. §§ 1122, 
1129(b)(1). 

A chapter 13 plan can 
separately classify cosigned 
consumer debt, and pay it 
differently from other debt, 
with the only requirement 
being that the claims 
classifications may not 
discriminate unfairly.  11 
U.S.C. § 1322(b)(1).  

Chapter 11 Chapter 13 

Special Treatment of Certain Claims 

Student Loans 
 
 
 
 
 
 
 
 
 
 
QUESTION:  Okay to 
separately classify 
and pay? 
 
Are there 
gerrymandering 
issues? 
 

“Undue Hardship” 11 U.S.C. § 523(a)
(8)(B) 
 
 In re Brunner, 46 B.R. 752, 753 
(Bankr. S.D.N.Y. 1985) (Aff'd by 831 F.
2d 395 (2d Cir. 1987) 
 
1. Minimal standard of 
living. Brunner, 831 F.2d at 396.  
 
2. Current state of affairs is likely to 
persist.  Brunner, 831 F.2d at 396. 
3.  Good faith effort of repayment.  
Brunner, 831 F.2d at 396. 
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Chapter 11 Chapter 13 

Duration of Plan 

Minimum Length No mandatory minimum chapter 11 plan 
length, but see 11 U.S.C. § 1129(a)(15)
(B). 

No mandatory minimum chapter 13 
plan length, but see 11 U.S.C. §§ 
1322(d), 1325(b)(4)(A)(ii). 

Maximum Length No mandatory maximum chapter 11 
plan length.   

A chapter 13 plan may not require 
payments for more than 5 years. 11 
U.S.C. § 1322(d)(1). 

Modification of Plan 

Pre-Confirmation Only the proponent of the plan may 
modify if prior to confirmation.  11 U.S.C. 
§ 1127(a). 

Only the debtor may modify the plan 
prior to confirmation.  11 U.S.C. § 
1323(a). 

Post-Confirmation The debtor, any trustee, the United 
States Trustee, or the holder of an 
unsecured claim may propose a 
modification.  11 U.S.C. § 1121(e). 

After confirmation, the debtor, the 
trustee or the holder of an unsecured 
claim may propose a modification.  11 
U.S.C. § 1329(a). 

Chapter 11 Chapter 13 

Plan Voting and 
Objections 

Creditors may file objections to 
the confirmation if the plan does 
not comply with the requirements 
of the Bankruptcy Code.  11 
U.S.C. § 1129.  Creditors with 
impaired claims are given the 
opportunity to vote on a chapter 
11 plan.  11 U.S.C. §§ 1125, 
1126.  

There is no voting in chapter 13, but 
creditors may file objections 
pursuant to 11 U.S.C. § 1325 and 
the Chapter 13 trustee files 
recommendations regarding plan 
confirmation.  
 
Disposable income to be received in 
the applicable commitment period 
(three to five years).  11 U.S.C. §§ 
1322(d), 1325(b)(1)(B) and (b)(4). 
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Chapter 11 Chapter 13 

Plan Payments Payments under the plan do not 
begin until the effective date of 
the plan. 

The first plan payment is due 30 
days after the petition is filed. 11 
U.S.C. § 1326. 

Early Payout 
Prospects 

Shorten plan length Shorten plan length 
 

Post-petition 
Income 

§ 1115(a) § 1306(a) 

Judge’s View •  Oversight Role  
•  § 1129 
•  Submission of Declarations 
•  Go With the Flow Where 

There is a Stipulated Order or 
No Creditor Objection? 

Confirmation issues in  
Chapter 11 vs. Chapter 13 
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Chapter 11 Chapter 13 

Confirmation Standards 
Feasibility To obtain confirmation of the Plan, the Debtor 

must demonstrate that the Plan satisfies the 
provisions of section 1129(a) of the 
Bankruptcy Code by a preponderance of 
the evidence. !
!
Confirmation of the plan is not likely to be 
followed by the liquidation, or the need for 
further financial reorganization, of the debtor 
or any successor to the debtor under the 
plan, unless such liquidation or 
reorganization is proposed in the plan.  11 
U.S.C. §1129(a)(11).!
!

A debtor's resources are 
measured by the debtor's 
anticipated income over a three to 
five year time period as well as 
assets that a debtor may sell or 
liquidate under Section 363 during 
the life of a plan with proceeds 
contributed to the plan.!
11 U.S.C. §1325(a)(4)!

Good Faith (a) The court shall confirm a plan only if . . . .!
        (3) The plan has been proposed in good 
faith and not by any means forbidden by law.!
11 U.S.C. §1129(a)(3).!
!
!

Good faith is a test set forth in 
Section 1325(a)(3) which permits 
a Court to confirm a plan if "the 
plan has been proposed in good 
faith and not by any means 
forbidden by law." !

Chapter 11 Chapter 13 

Best Interests of 
Creditors Test 

Each holder of a claim in an 
impaired class must receive not less 
than the present value of the amount 
that would be paid on such a claim if 
the estate were liquidated under 
chapter 7.  11 U.S.C. § 1129(a)(7). 

Each allowed unsecured claim 
must receive not less than the 
present value of the amount that 
would be paid on such claim if the 
estate were liquidated under 
chapter 7.  11 U.S.C. § 1325(a)(4). 

Best Efforts If the holder of an allowed 
unsecured claim objects to 
confirmation, the plan must pay 
unsecured claims in full or the value 
of the property distributed under the 
plan must be no less than the 
projected disposable income of the 
debtor.  11 U.S.C. § 1129(a)(15). 
 
Disposable income must be 
projected over at least a five year 
period following the first plan 
payment, or if longer than five years, 
over the entire period the plan 
provides for payments.  11 U.S.C. § 
1129(a)(15). 

If the holder of an allowed 
unsecured claim or the trustee 
objects to confirmation, the plan 
must pay the unsecured claims in 
full or all projected disposable 
income must be applied to make 
payments to unsecured creditors.  
11 U.S.C. § 1325(b)(1). 
 
Disposable income projected over 
three to five years.  11 U.S.C. §§ 
1322(d), 1325(b)(1)(B) and (b)(4). 



AMERICAN BANKRUPTCY INSTITUTE

955
Reprint permission granted by publisher.



ANNUAL SPRING MEETING 2014

956



AMERICAN BANKRUPTCY INSTITUTE

957



ANNUAL SPRING MEETING 2014

958



AMERICAN BANKRUPTCY INSTITUTE

959



ANNUAL SPRING MEETING 2014

960



AMERICAN BANKRUPTCY INSTITUTE

961



ANNUAL SPRING MEETING 2014

962



AMERICAN BANKRUPTCY INSTITUTE

963



ANNUAL SPRING MEETING 2014

964



AMERICAN BANKRUPTCY INSTITUTE

965



ANNUAL SPRING MEETING 2014

966



AMERICAN BANKRUPTCY INSTITUTE

967



ANNUAL SPRING MEETING 2014

968



AMERICAN BANKRUPTCY INSTITUTE

969



ANNUAL SPRING MEETING 2014

970



AMERICAN BANKRUPTCY INSTITUTE

971



ANNUAL SPRING MEETING 2014

972



AMERICAN BANKRUPTCY INSTITUTE

973



ANNUAL SPRING MEETING 2014

974



AMERICAN BANKRUPTCY INSTITUTE

975



ANNUAL SPRING MEETING 2014

976



AMERICAN BANKRUPTCY INSTITUTE

977



ANNUAL SPRING MEETING 2014

978



AMERICAN BANKRUPTCY INSTITUTE

979



ANNUAL SPRING MEETING 2014

980



AMERICAN BANKRUPTCY INSTITUTE

981

Bankruptcy District Local Rule Description Form Individual Ch 11 Plan Form Individual Ch 11 DS
Bankr. N.D. Ala. None
Bankr. M.D. Ala. None
Bankr. S.D. Ala. None
Bankr. D. Alaska None
Bankr. D. Ariz. Considering Requiring Forms for Individual Ch. 11 Plan and DS
Bankr. E.D. & W.D. Ark. None
Bankr. E.D. Cal. None

Bankr. N.D. Cal. None

No LR regarding this model plan and DS. Use of the Plan is not 
required, but is strongly encouraged by many judges of the 
Northern District. Combined Plan and DS 

Bankr. C.D. Cal. LBR 2081-2

Individual Ch 11 Debtors can ask court to authorize use of forms 
and should consult website whether a specific judge mandates the 
use of the form. F2081-1PLAN.pdf F2081-1.DISCLSRSTMT.pdf

Bankr. S.D. Cal. Considering Proposed Form Combined Plan and DS - based on N.D. Cal.
Bankr. D. Colo. None LR Committeed has not considered a model plan
Bankr. D. Conn. None
Bankr. D. Del. None LR Committeed has not considered a model plan
Bankr. D. D.C. None
Bankr. M.D. Fla. None LR Committeed has not considered a model plan
Bankr. N.D. Fla. None
Bankr. S.D. Fla. None
Bankr. M.D. Ga. None
Bankr. N.D. Ga. None
Bankr. S.D. Ga. None
Bankr. D. Haw. None
Bankr. D. Idaho None
Bankr. C.D. Ill. None
Bankr. N.D. Ill. None
Bankr. S.D. Ill. None LR Committeed has not considered a model plan
Bankr. N.D. Ind. None
Bankr. S.D. Ind. None LR Committeed has not considered a model plan
Bankr. N.D. Iowa None
Bankr. S.D. Iowa None Local bankruptcy rules abolished in 2003
Bankr. D. Kan. None
Bankr. E.D. Ky. None
Bankr. W.D. Ky. None
Bankr. E.D. La. None
Bankr. M.D. La. None
Bankr. W.D. La. None
Bankr. D. Me. None LR Committeed has not considered a model plan
Bankr. D. Md. None
Bankr. D. Mass. None
Bankr. E.D. Mich. None
Bankr. W.D. Mich. None
Bankr. D. Minn. None LR Committeed has not considered a model plan
Bankr. N.D. Miss. None
Bankr. S.D. Miss. None
Bankr. E.D. Mo. None LR Committeed has not considered a model plan
Bankr. W.D. Mo. None
Bankr. D. Mont. None
Bankr. D. Neb. None
Bankr. D. Nev. None
Bankr. D. N.H. None

Bankr. D. N.J. LBR 3016-1 and 3016-2
Links to form plan and DS but not requiring debtors to use the 
forms. This is a Plan and DS for Individuals and Businesses in Ch 11. LocalForm18.pdf LocalForm19.pdf

Bankr. D. N.M. None
Bankr. E.D.N.Y. None
Bankr. N.D.N.Y. None
Bankr. S.D.N.Y. None
Bankr. W.D.N.Y. None
Bankr. E.D.N.C. None
Bankr. M.D.N.C. None
Bankr. W.D.N.C. None
Bankr. D. N.D. None
Bankr. N.D. Ohio None
Bankr. S.D. Ohio None LR Committeed has not considered a model plan
Bankr. E.D. Okla. None
Bankr. N.D. Okla. None
Bankr. W.D. Okla. None
Bankr. D. Or. None
Bankr. E.D. Pa. None
Bankr. M.D. Pa. None
Bankr. W.D. Pa. None
Bankr. D. P.R. None
Bankr. D. R.I. None
Bankr. D. S.C. None
Bankr. D. S.D. None LR Committeed has not considered a model plan
Bankr. E.D. Tenn. None
Bankr. M.D. Tenn. None
Bankr. W.D. Tenn. None
Bankr. E.D. Tex. None
Bankr. N.D. Tex. None

Bankr. S.D. Tex. LR 3016-1

In chapter 11 cases in which a debtor is an individual, the form of 
the chapter 11
plan must either:
(1) Be in the form as published on the Court's website and state in 
the title of
the Plan that the Plan is a "Uniform Individual Chapter 11 Plan"; or
(2) State in the title of the Plan that the Plan is a "Non-Uniform 
Individual
Chapter 11 Plan." Form Individual Combined Ch. 11 Plan and DS

Bankr. W.D. Tex. None
Bankr. D. Utah None LR Committeed has not considered a model plan
Bankr. D. Vt. None
Bankr. E.D. Va. None
Bankr. W.D. Va. None
Bankr. E.D. Wash. None
Bankr. W.D. Wash. None
Bankr. N.D. W.V. None
Bankr. S.D. W.V. None
Bankr. E.D. Wis. None
Bankr. W.D. Wis. None
Bankr. D. Wyo. None
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DID BAPCPA ELIMINATE
THE ABSOLUTE PRIORITY RULE?

 As more and more individual Chapter 11 cases wind their way to the bankruptcy trial and

appellate courts, more and more cases decide whether the absolute priority rule applies in individual

Chapter 11 cases and, if so, what the exceptions to the absolute priority rule are in individual

Chapter 11 cases.

Prior to BAPCPA, the absolute priority rule required, in the context of a Chapter 11 plan of

reorganization, that the proposed plan be fair and equitable, it must provide “[t]he holder of any

claim or interest that is junior to the claims of such [dissenting] class will not receive or retain under

the plan on account of such junior claim or interest any property.”  11 U.S.C. §1129(b)(2)(B)(ii). 

There was little doubt that the absolute priority rule applied in individual Chapter 11 cases prior to

BAPCPA.  The United States Supreme Court’s decision in Norwest Bank Worthington v. Ahiers,

45 U.S. 197 (U.S. 1988), held that the absolute priority rule applied in that individual chapter 11

case.  However, BAPCPA added to the above noted section, so that now, in order for a plan to be

fair and equitable, it must provide that “[t]he holder of any claim or interest that is junior to the

claims of such [dissenting] class will not receive or retain under the plan on account of such junior

claim or interest any property, except that in a case in which the debtor is an individual, the debtor

may retain property included in the estate under section 1115, subject to the requirements of

subsection (a)(15) of this section.”  [Amendment emphasized.]

BAPCPA also amended prior law by including, as property of the estate, the Debtor’s post-

petition personal service income and other property acquired during the case up to closing, dismissal

or conversion.  After BAPCPA became effective, courts have differed as to whether BAPCPA

eliminated the absolute priority rule in individual Chapter 11 cases.  Most of the earlier cases, one
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Bankruptcy Appellate Panel, one district court and a recent bankruptcy court case (which now

appear to be in the minority) adopted the so-called “broad” view that since Congress included in

Section 1129(b)(2)(B)(ii) a reference to the debtor’s retention of property included in the estate

under Section 1115, it had intended to allow the individual Chapter 11 debtor to retain all of the

Bankruptcy estate as property, post-confirmation, so that the absolute priority rule would thus be

abrogated in individual Chapter 11 cases.  See, e.g., In re Friedman, 466 B.R. 471 (9th Cir. BAP

2012); In re O’Neal, 2013 Bankr. LEXIS 1531, 3637 (Bankr. W.D. Ark. 2013),  SPCP Group, LLC

v. Biggins, 465 B.R. 316 (M.D. Fla. 2011); In re Shat, 424 B.R. 854 (Bankr. D. Nev. 2010); In re

Johnson, 402 B.R. 851 (Bankr. N.D. Ind. 2009); In re Tegeder, 369 B.R. 477 (Bankr. D. Neb. 2007);

In re Rodemeier, 374 B.R. 264 (Bankr. D. Kan. 2007); In re Bullard, 359 B.R. 541 (Bankr. D. Conn.

2007).

The Friedman BAP opinion noted:  “A plain reading of Sections 1129(b)(2)(B)(ii) and 1115

together mandates that the absolute priority rule is not applicable in individual chapter 11 debtor

cases.”

By contrast, it appears that most of the later cases (and perhaps the emerging trend in the trial

courts) find and rule that the absolute priority rule still applies in individual chapter 11 cases.  In re

Arnold,  471 B.R. 578 (Bankr. C.D. Cal. 2012); In re Tucker, 2011 WL 5926757 (Bankr. D. Or.

2011);  In re Borton, 2011 WL 5439285 (Bankr. D. Idaho 2011); In re Lindsey, 453 B.R. 886

(Bankr. E.D. Tenn. 2011);  In re Maharaj, 449 B.R.484, 491-94 (Bankr. E.D. Va. 2011); In re

Kamell, 451  B.R.  505,  507-12 (Bankr. C.D. Cal. 2011); In re Draiman, 450  B.R. 777, 820-22

(Bankr. N.D. Ill. 2011); In re  Walsh, 447 B.R. 45, 47-49 (Bankr. D. Mass. 2011); In re Stephens,

445  B.R. 816, 820-21 (Bankr. S.D. Tex. 2011); In re Karlovich, 456 B.R. 677 (Bankr. S.D. Cal.

2010); In re Steedley, 2010 L 3528599 (Bankr. S.D. Ga. 2010); In re Gelin, 437 B.R. 435, 440-43
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(Bankr. M.D.  Fla.  2010); In re Mullins,  435  B.R.  352, 359-61 (Bankr. W.D. Va. 2010); and In

re Gbadebo, 431 B.R. 222, 227-30 (Bankr. N.D. Cal.  2010).

The district court for the Eastern District of Tennessee, in affirming the bankruptcy court’s

decision, found that the absolute priority rule applies in an individual chapter 11 case.  In re Lindsey,

2012 U.S. Dist. LEXIS 146802, 3-4 (E.D. Tenn. 2012).  

In addition, all of the courts of appeal to address the issue have applied the so-called “narrow

view” and ruled that the absolute priority rule remains viable in individual chapter 11 cases.  In

Maharaj v. Stubbs & Perdue, P.A., 681F.3d 558 (4th Cir. 2012), the Fourth Circuit noted that the

applicable statutory language was ambiguous and, as a result, the Court was required to review the

legislative history of the 2005 BAPCPA amendments.  The Court noted: “Furthermore, there is

nothing in the BAPCPA’s legislative history that suggests that Congress intended to repeal the

absolute priority rule.  To say the least, that would be an odd occurrence for such a significant

change.”

The Fourth Circuit thoroughly discussed the history of the absolute priority rule, BAPCPA

changes and analyzed the issue:

Accordingly, we begin our analysis by reference to the language of
the BAPCPA, which we conclude is ambiguous because it is susceptible to
more than one reasonable interpretation. We then look to the specific and
broader context within which Congress enacted the BAPCPA, as well as a
familiar canon of statutory construction, the presumption against implied
repeal, and conclude that Congress did not intend to abrogate the absolute
priority rule. Thus, notwithstanding the ambiguity of the plain language of
the relevant BAPCPA provisions, when the 2005 BAPCPA amendments are
viewed in light of the specific context in which they were enacted and the
broader context of the BAPCPA and the field of bankruptcy law, we arrive
at the conclusion that Congress did not intend to alter longstanding
bankruptcy practice by effecting an implied repeal of the absolute priority
rule for individual debtors proceeding under Chapter 11. Finally, we
consider, and reject, appellants' public policy contentions as unfounded.

* * * 
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In light of the foregoing, we conclude that the language of §
1129(b)(2)(B)(ii) and § 1115 lends itself to more than one reasonable
interpretation, and thus does not have a “plain” meaning. Perhaps the only
thing that is clear and plain is that the courts that have considered this issue
have arrived at plausible, competing arguments as to why their respective
approaches are consistent with Congressional purpose in enacting
BAPCPA. In short, the meaning of the BAPCPA amendments is anything
but “plain.” It is ambiguous. See Friedman, 466 B.R. at 485 (Jury, J.,
dissenting) (“[T]he meaning of the words is not plain. There can be more
than one cogent interpretation of their meaning and intent[.]”).

* * * 
As we discussed above, in addition to analyzing the plainness or

ambiguity the statute's language, we must also look to the specific context
in which that language is used, and the broader context of the statute as a
whole. In doing so, we find persuasive the argument that the amendment to
§ 1129(b)(2)(B)(ii) preserved the absolute priority rule as it operated prior
to the passage of BAPCPA.

* * * 
In our view, the context demonstrates that Congress intended §

1115 to add property to the estate already established by § 541. This
position is supported by the Sixth Circuit's holding in In re Seafort, 669
F.3d 662 (6th Cir.2012), in which the court interpreted § 1306(a)—the
parallel Chapter 13 provision to § 1115. 8 [Footnote omitted.] The Sixth
Circuit interpreted the statute as follows: “ Section 1306(a) expressly
incorporates § 541. Read together, § 541 fixes property of the estate as of
the date of filing, while § 1306 adds to the ‘property of the estate’ property
interests which arise post-petition.” Seafort, 669 F.3d at 667.

* * * 
Looking to the text of both §§ 1129(b)(2)(B)(ii) and 1115, we find

no clear indication that Congress intended to abrogate the longstanding
absolute priority rule for individual Chapter 11 debtors. As we discussed
above, the language at issue is ambiguous, and we are unable to draw from
it a clear Congressional intent to abrogate the rule. To the contrary, we are
in agreement with those courts that have concluded that, if Congress
intended to abrogate such a well-established rule of bankruptcy
jurisprudence, it could have done so in a far less convoluted manner....

681 F.3d at 568-571.

 The Tenth Circuit adopted the “narrow view” in Dill Oil Company v. Stephens, 704 F.3d

1279 (10th Cir. 2013).  Like the Fourth Circuit, the Tenth Circuit found that the language of the

statute was ambiguous but further determined that the congressional intent in adopting the 2005

changes to Section 1129(b)(2)(B)(ii) was also ambiguous.  The Court noted:  “the statutory language
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and legislative history lack any clear indication that Congress intended to erode a pillar of creditor

bankruptcy protection.” 704 F.3d at 1287.  

The Fifth Circuit, in In re Lively, 717 F.3d 406 (5th Cir. 2013), in adopting the “narrow view”

found: “[a] plain reading of § 1129(b)(2)(B)(ii) in light of § 1115(a) is that both provisions were

adopted when BAPCPA was passed in order to coordinate individual debtor reorganization cases

to some extent with Chapter 13 cases, whose debt limit may throw [certain chapter 13 debtors] into

a chapter 11 reorganization.”  The Fifth Circuit, following the other circuit courts of appeal, found

that to the extent there was an ambiguity in the statutes, the Court declined to find that the ambiguity

caused an implicit repeal:  “[t]he absolute priority rule, in particular, has been a cornerstone of

equitable distribution for Chapter 11 creditors  for over a century.” 717 F.3d at 406. I n  t h e

Ninth Circuit, a case has been certified for direct appeal on this question so it remains to be seen

how the Ninth Circuit uses the Friedman decision.  See In re Arnold, 471 B.R. 578 (Bankr. C.D. Cal.

2012).  

A recent bankruptcy court decision in Arkansas went against the recent trend and adopted

the broad view.  In re O’Neal, 490 B.R. 837 (Bankr. Ark. 2013).  In that case, Judge Mixon

compared some of the BAPCPA amendments to similar requirements in chapter 13 cases.

The Friedman court pointed out that Chapter 13 does not contain
an absolute priority rule and pointed to several BAPCPA amendments to
individual Chapter 11s which are similar if not identical to Chapter 13. In
re Friedman, 466 B.R. 471, 483 (B.A.P. 9th Cir. 2012). These provisions
include section 1123(a)(8) which adds a requirement to individuals that the
plan must provide payments of all or such portion of earnings from personal
services or other future income of the debtor, resembling section 1322(a)(1).
Section 1129(a)(15) was added which states that the plan must contribute
an amount equal to the Debtors’ projected disposable income over the
longer of five years or the plan payment period upon objection by any
unsecured creditor, resembling section 1325(b). Section 1141(d)(5)(A) was
added, whereby the discharge is not granted until completion of all
payments under the plan, resembling section 1328(a). Section
1141(d)(5)(B) was also added, whereby a discharge is permitted for cause
before completion of payments, resembling the hardship discharge located
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in section 1328(b). Finally, section 1127(e) was added that permits
modification of a plan after substantial consummation, resembling section
1329(a). In re Friedman, 466 B.R. 471, 483 (B.A.P. 9th Cir. 2012).

Other support has been found in the fact that section 1115 mirrors
section 1306 which was part of the original 1978 code which gave the
definition of property of the estate a broader definition in a Chapter 13 than
the definition of property of the estate in Chapter 11 and Chapter 7. See In
re Friedman, 466 B.R. 471 (B.A.P. 9th Cir. 2012); Bruce A. Markell, The
Sub Rosa Subchapter: Individual Debtors in Chapter 11 After BAPCPA,
2007 U. Ill. L.Rev. 67, 75-76 (2007).

490 B.R. at 850.  

Judge Mixon goes on to discuss and criticize the narrow view:

The weakness of the narrow view is illustrated if one were to ask
the question: “If Congress was not attempting to write out of individual
Chapter 11 cases the absolute priority rule, what was the purpose of all of
the BAPCPA amendments to Chapter 11, including section 1115, which
were obviously borrowed from Chapter 13?” [Footnote omitted.] Chapter
13 has no absolute priority rule and would not be of much use if it did. The
means test for Chapter 7 debtors created by BAPCO was to move debtors
who could pay something to their creditors to reorganization chapters. Here,
these Debtors have no recourse to either Chapter 13 or Chapter 12 because
of the debt limits imposed by Congress. 

Section 1129(b)(2)(B)(ii) with respect to individual debtors
eliminates the application of the absolute priority rule from property
described in section 1115. Section 1115 provides that all property described
in Section 541 and property from post petition personal services is included
in an individual Chapter 11 estate. Section 1115 is written word for word
like section 1306 and courts interpreting section 1306 have never bifurcated
this section into two species of property as the narrow view does in
individual Chapter 11. To read section 1115 and section 1129(b)(2)(B)(ii)
as exempting only future income from the absolute priority rule renders
ineffective any practical application of section 1115, especially in light of
the additional requirements of section 1129(a)(15)(B). When considered in
the context of all the applicable sections, section 1115 accomplishes nothing
of substance under the narrow view. As one author paraphrased the
explanation of the Ninth Circuit BAP in Friedman:

[I]t would be “illogical” to require individual debtors to devote
five years of disposable income to their plans, but remove the
debtors’ means of providing that income, which would be the
result if the application of the absolute priority rule were to
prevent debtors from retaining valuable prepetition business
assets.
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Andrew G. Balbus, Continued Disagreements Over the Application
of the Absolute Priority Rule to Individuals in Chapter 11: Friedman and
Maharaj, 21 Norton Bankr. L. & Prac. 755, 761  (2012).

490 B.R. 850, 851.

 In a recent district court case,  In re Brown, 505 B.R. 638 (D.Ct. 2014), the court held that

the absolute priority rule remains viable, affirming the same decision made by the bankruptcy court

at the trial level.  The court noted:

Three circuit courts and seventeen bankruptcy Courts have adopted
the narrow view.  [Footnote omitted.]  On the other side of the issue, one
bankruptcy appellate panel, one district Court and seven bankruptcy Courts
have adopted the broad view.

Not only is there no clear and unequivocal expression of
Congressional intent to repeal the absolute priority rule from which one
could conclude that Congress intended to overturn such a significant pre-
existing practice, there is no mention of the absolute priority rule in the
legislative history of BAPCPA.  Congress is presumed to have been aware
of the courts’ interpretation of the rule and its significance.  [Citations
omitted.]  That Congress did not express its intent to eliminate the Absolute
Priority Rule in Section 1129(b)(2)(B)(ii) for individual debtors militates
against finding that it did so by implication.  Thus, given the Rule’s history
and its importance, and Congress’s lack of explicit expression of its intent
to repeal the Rule, we conclude that the BAPCPA amendments do not
abrogate the Absolute Priority Rule in individual Chapter 11 cases.

Preservation of Absolute Priority Rule is also consistent with
Congress’s express goal of curbing abuses of the bankruptcy system when
it enacted BAPCPA. . . . [Emphasis in the original.]

505 B.R. 643-649.

NEW VALUE EXCEPTION IN
INDIVIDUAL CHAPTER 11 DEBTOR CASES

One of the exceptions to the absolute priority rule is the exception for “new value,” which

allows the holders of the debtor’s equity to retain an interest in the reorganized debtor even though

classes senior to the equity holders have not accepted the plan and are not being paid in full.  This

issue was presented in In re Eagan, 2013 WL 237812 (W.D.N.C. 2013).  Although the Eagan court
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correctly observed that individual debtors have no shares of stock, memberships or the like to offer

potential, hypothetical investors, nevertheless the new value exception to the absolute priority rule

applies in individual chapter 11 cases where the plan provides for the debtor to retain equity interests

in estate property because the debtor’s family members were contributing new value.  The Court

observed:  “[a] reasonable middle ground must therefore be found if individual chapter 11 cases are

to retain any practical utility.”  The Court ultimately found that the new value exception applied, and

held that the contributions were adequate to cause the plan to be confirmed as within the new value

exception of the absolute priority rule.  

See also In re Henderson, 341 B.R. 783, 790-91 (M.D. Fla. 2006) (a contribution of

$525,000 by spouse (who was not in bankruptcy) to fund the plan justified retention of non-exempt

assets having a market value of approximately $410,600 and a liquidation value of $212,500).

Application of the new value exception in individual chapter 11 cases is, as the Eagan court

noted, more difficult than in a corporate case or a case where tangible stock and membership

interests exist that can be offered to investors.  Moreover, the Supreme Court’s requirements in Bank

of Am. Nat’l Trust & Sav. Ass’n v. 203 N. Lassalle St. Partnership, 526 U.S. 434 (U.S. 1999) will

also be more difficult to comply with due to the nature of the ownership/equity interests of an

individual debtor, especially in a case where the individual debtor is not actively engaged in business

pursuits or commercial activities.
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USE OF EXEMPT PROPERTY TO AVOID
THE ABSOLUTE PRIORITY RULE

One of the interesting questions presented by the BAPCPA amendments in individual

chapter 11 cases is whether the debtor’s attempted retention of property that is exempt is a violation

of the absolute priority rule.  As was the case with whether the absolute priority rule exists in

individual chapter 11 cases, this issue has also caused a conflict among some of the decisions

considering it.  The issue was before the Court in In re Egan, 142 B.R. 730 (Bankr. E.D. Pa. 1992). 

In Egan, the debtors’ plan did not provide for any payments to the unsecured creditors.  The debtors

had claimed exemptions for property they were retaining.  No objections had been timely filed to

the claimed exemptions.  Most of the unsecured creditors voted against the plan but they did not file

separate objections.  The Bankruptcy Court observed: “if debtors intend to retain only exempt

property, then they are merely retaining that which is their absolute right to retain in any event, and

they are not, properly speaking, receiving or retaining ‘any interest that is junior to the interests’ of

any class of creditors, 11 U.S.C. § 1129(b)(2)(B)(ii), including the class of unsecured creditors.” 

142 B.R. at 733.  

The case of In re Grosman, 282 B.R. 45 (Bankr. S.D. Fla. 2002) reached a contrary result. 

There, the debtor’s plan proposed limited payments to the unsecured creditors and sought to exempt

(and keep) the exempted assets.  The Bankruptcy Court denied confirmation (through denial of

approval of the disclosure statement because the plan lacked feasibility) and found: “[t]here can be

no question that the Debtor in this case is a ‘holder of an interest that is junior’ to the claims of

unsecured creditors...[because] Debtor owns an interest in the Exempt Property.”  282 B.R. at 48. 

The Grosman court also ruled that the § 1129(b)(2)(B)(ii) reference to including “any property”
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prevents a debtor from retaining exempt or non-exempt property without paying the value of all such

property to creditors.  

The trial court in the original Maharaj case mentioned this issue, 449 B.R. 484, 493 at n.4. 

(Bankr. E.D. Va. 2011), although it was not critical to the Court’s ultimate holding.  There, the

Maharaj trial court indicated that allowing an individual chapter 11 debtor to retain exempt property

in a plan under 1129(b) was consistent with the correct reasoning in the Egan decision and was also

correct in light of 11 U.S.C, § 1123(c).  

See also In re Shin, 306 B.R. 397, 404 n. 17 (Bankr. D.C. 2004) (relying on West’s

Bankruptcy Law Letter (October 2002) “to apply the absolute priority rule to an individual debtor’s

wholly exempt property stands the absolute priority rule on its head – affording to unsecured

creditors an artificial ‘priority’ in exempt property that unsecured creditors simply do not otherwise

possess”); In re Brotby, 303 B.R. 177, 195-96 (9th Cir. BAP 2003) (a contribution from an exempt

pension would constitute new value).  And see Colliers on Bankruptcy ¶ 1129.03[4][c].  
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