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The Trial of Tom and Mary Smith v. Big Bank
(To Strip a Second Lien)

Attorney for Debtors, Tom and Mary Smith: Tom McNeill
Attorney for Creditor, Big Bank: Tom Cranmer
Debtors’ Appraiser: Louise Lasser, played by: Kim Lubinski
Creditor’s Appraiser, Mary Kay Place, played by: Kim Rattet
Presiding Judge: Hon. Phillip J. Shefferly
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DETROIT CONSUMER BANKRUPTCY CONFERENCE 2013

Summary of Facts for
Tom and Mary Smith v. Big Bank

Tom and Mary Smith own a home located at 1976 Willard Avenue, Fernwood, Michigan.
It is a one story vinyl Cape Cod style home built in 1991 on three acres. It is a four bedroom,
2 bathroom, 1,720 square foot home, with a one car attached garage. The home is on a very busy
road.

In March, 2003, the Smiths took out a first mortgage from First Bank of Fernwood in the
amount of $126,000.00. The first mortgage was promptly recorded with the register of deeds in
Fernwood.

Tom worked at the local automobile assembly plant. As his income continued to
increase, and as the value of their home continued to appreciate, the Smiths decided to take out a
second mortgage on the home. Part of their motivation was that they wanted some extra money
to pay for some luxury items to keep up with their neighbors, Charlie and Loretta Haggers. The
Haggers were doing quite well as Loretta’s career as a country singer was really taking off. In
August, 2006, the Smiths took out a second mortgage from Big Bank in the amount of
$60,000.00. Big Bank promptly recorded its mortgage with the register of deeds in Fernwood.

Life was good in Fernwood, for a while. Unfortunately, after the automobile industry
crisis in 2008, Tom’s hours at the local assembly plant were cut drastically. Although they tried
their best to keep up on their payments on both of their mortgages, the Smiths fell behind.
Meanwhile, the value of their home dropped dramatically after the housing bubble in Fernwood
burst.

On February 1, 2012, the Smiths filed a Chapter 13 bankruptcy petition. On the date of

their petition, the Smiths had an outstanding balance owing on their first mortgage to First Bank
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of Fernwood in the amount of $108,500.00. On the date they filed their bankruptcy petition, the
Smiths owed $61,000.00 on their second mortgage to Big Bank. There are no other liens on the
property.

Shortly after filing their Chapter 13 petition, the Smiths filed a complaint against Big
Bank seeking to “strip” the Big Bank second mortgage from their home. The complaint alleged
that § 506(a) of the Bankruptcy Code permits the Smiths to strip the second mortgage from their
home and have Big Bank’s claim treated solely as an unsecured claim in their Chapter 13
bankruptcy case because the value of their home is less than the outstanding balance owing on
their first mortgage to First Bank of Fernwood. Insupport of their complaint, the Smiths
attached an appraisal that they had obtained from Louise Lasser, one of Fernwood’s finest
residential appraisers. Ms. Lasser’s appraisal valued the Smiths’ home at $104,500.00.
Ms. Lasser’s appraisal was dated January 15, 2012.

Big Bank vigorously defended the complaint, hiring the most prestigious silk stocking
law firm in Fernwood, and hiring one of the top corporate appraisers in Fernwood, Mary Kay
Place. Ms. Place performed her own appraisal, dated April 7, 2012, which valued the Smiths’
home at $130,000.00.

The adversary proceeding is now ready for trial. The pivotal issue is the value of the
Smiths’ home. In order for Mr. and Mrs. Smith to be successful at trial, they must prove that the
second mortgage held by Big Bank is completely unsecured. In other words, they must prove
that the value of their home does not exceed, by even $1.00, the outstanding balance of

$108,500.00 owed by them on their first mortgage to First Bank of Fernwood.
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DEBTORS’ EXHIBIT 1

Resume of appraiser, Louise Lasser
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Resume of Louise Lasser

Education:

Bachelor of Fine Arts degree, Fernwood University, 1977

Professional affiliations:
Residential Appraiser Institute

Advocates for Affordable Homes Agency

Certifications:
Licensed real estate broker, State of Michigan

Certified residential home real estate appraiser

Employment experience:

1977-1994, Real Estate One, residential home sales, Fernwood, Michigan

1994-2012, Owner and managing member, Louise Lasser, LLC, offering residential real estate
sales, brokerage services and appraisals for homeowners, Fernwood, Michigan

Publications:

“Reaching the Right Result,” The Residential Report, 2005

“New Methodologies for Devaluing Residential Properties in Michigan” The Fernwood
Bankruptcy Journal, 2009

Awards:

Lifetime achievement award, Fernwood Consumer Bankruptcy Association, 2011
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DEBTORS’ EXHIBIT 2

Appraisal by Louise Lasser
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Desktop Underwriter Quantitative Analysis Appraisal Report File No.
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appralser's prior written consent.  The appralser’s writen consent and approval must also be obtained before the appraisal can be
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APPRAISER'S CERTIFICATION:  The Appralser cestifies and agrees that:

1. | performed this appralsal by (1) personally Inspecling from the steet the subject property and nelghboshood and each of the
comparable sales (unless } have otherwise indicated in this report that | also inspected the Interior of the subject property); (2) collecting, confiming,
and analyzing data from reliable public and/or private sources; and (3) reporting the resufts of my inspection and analysls in this summary appraisal
report, [ further certify that | have adequate information abaut the physical characteristics of the subject property and the comparable sales to develop

this appralsal.

2. | have researched and analyzed the P sales and i in the subject market area and have reported the
comparable sales I this report that are the best avallable for the subject property. 1 futher certify that adequate
comparable market data exisls in the general market area to develop a refiable sales comparison analysls for the subject property.
3. | have taken into consideration the factors that have an Impact on value in my development of the estimate of market value in
the appraisal report. | further certify that | have noted any apparent or known adverse conditions in the subject improvements, on
the subject site, or on any site within the immediate viciity of the subject property of which | am aware, have considered these adverse

conditions in my analysis of the property value to the extent that | had market evidence to support them, and have commented about the effect of
the adverse conditions on the marketabiity of the subject property. | have not withheld any from the app
ion in the appraisal report are true and correct.

report and | befieve, to the best of my ge, that all and

4. 1 stated In the appraisal report only my own personal, unblased, and professional analysis, opinions, and concluslons, which are

subject only to the contingent and Rmiting conditions specified in this form.

5. 1 have no present or prospeclive interest ln the property that is the subject of this report, and | have no presemt or prospective personal

interest or bias with respect to the participants In the transaction. 1! did not base, either partially or completely, my analysis and/or the

estimate of market value in the appraisal report on the race, color, refigon, sex, age, marital stalus, handicap, famifial status, or national

origin of either the prospective owners or occupants of the subject property or of the present owners or occupants of the properties

in the vicinity of the subject propesty or on any other basis probibited by faw.

6. | have no present or contemplated futwe interest in the subject property, and neither my cwrent or fulwe employment nor my

compensation for perfonming this appraisal is contingent on the appralsed value of the property.

7. 1 was not required to report a predetermined vakie or direction in value that favors the cause of the client or any related pady, the

amomt of the value estmate, the attalnment of a specific result, or the occumence of a subsequent event in order to receive my
and/or for the appraisal. | did not base the appralsal report on a requested minimum valuation,

4 specific valuation, or the need %o approve a specific mortgage loan.

8. | estimated the market value of the real property that is the subject of this report based on the sales comparison approach to vale. |

further certify that | considered the cost and income approaches to value, but, through mutual agreement with the client, did not develop them, unless

| have noted otherwise in this report.

S. 1 peformed this appralsal as a Amited appraisal, subject t0 the Departure Provision of the Unfform Standards of Professional Appraisal

Practice that were adopted and promulgated by the Appraisal Standards Board of The Appraisal Foundation and that were in place as of

the effective date of the appraisal (unless | have otherwise Indicated in this report that the appralsal is a complete appralsal, In which

case, the Departure Provision does not apply).

10. 1 acknowledge that an estimate of a reasonable time for exposure In the open market is a condition In the definiion of market value.

The exposure time assoclated with the estimate of market value for the subject property Is consistent with the marketing time noted

in the Neighborhood section of this report.  The marketing perdod concluded for the subject properly at the estimated market vahwe is

also consistent with the marketing time noted in the Neighborhood section.

1. | personally prepared - al conclusions and opinions about the real estate that wers set foth in the appraisal report.

further certify that no one provided tomeinthe of this appraisal.

SUPERVISORY APPRAISER'S CERTIFICATION:  If a supervisory appraiser signed the appraisal report, he o she certifies and agrees that:

lammmwmmmwrmmmmmwmwmmwmmmuufumsmnuards

of Professional Appraisal Pracice, agres with the of the agree to be bound by the appraiser’s

cemﬁcabonsmmemdﬁﬁmm7above,mambldngummasiuity1aﬂnappralsalmdmapmdmt

APPRAISER: (_6[1/"\;31 % SUPERVISORY APPRAISER (ONLY IF REQUIREDK

Name...., e RALS E LA FIER ~ Name:
" N v Company Name:
Company Aldfess: 48137 G Address:
Date of Repoit/Signature: January 22, 2012 Date of Report/Signature:
State Certification #: Stats Certification #:
or State License #: of State License #:
State: MI State:
Explration Date of Certification or License: _07/3112012 Expiration Dats of Certification or License:
ADDRESS OF PROPERTY APPRAISED:
SUPERVISORY APPRAISER:

M o2 SUBJECT PROPERTY
APPRAISED VALUE OF SUBJECT PROPERTYS 104,500 H Did not inspect subject property
EFFECTIVE DATE OF APPRAISAL/INSPECTION  owier2012 Did inspect exterior of subject property from street
LEN [J Did inspect interior and exterior of subject property
Na‘:;“ . COMPARABLE SALES
Company Name: ] Did not inspect exterior of comparable sales from street
Company Address: {71 Did inspect exterior of comparable sales from street

PAGE3OF 3 Fannie Ma¢ Form 2055 9-96
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Summary of Deposition Testimony of Louise Lasser, Debtors’ Appraiser

Ms. Lasser testified that she inspected the Smiths® home on one occasion, both outside
and inside. She spent about 30 minutes altogether. Ms. Lasser described it as being in average
to poor condition, and located on a very high traffic road that is in very bad shape. After
inspecting the Smiths’ home, Ms. Lasser then looked to find sales of comparable homes in the
vicinity to ascertain a value for the Smiths’ home. Ms. Lasser explained that when she looks at a
sale of a comparable property, she makes an upward or a downward adjustment, depending upon
how the comparable property compares to the subject property. If the comparable property has
some attribute that is better than the subject property, Ms. Lasser makes a downward adjustment
to the sales price of the comparable property. For example, if the comparable property is in
better condition than the subject property, she makes a downward adjustment to the sales price
that was paid for the comparable property. By the same token, if there is some attribute about
the comparable property that is not as attractive as the subject property, she makes an upward
adjustment to the price of the sales comparable property.

Ms. Lasser testified that she looked at three different comparable properties that were
recently sold. The first of them was a home located at 1636 W. Dean Road that sold for
$118,500.00. Ms. Lasser then made several upward adjustments and downward adjustments to
the sales price. She adjusted the sales price downward by $7,100.00 to reflect the fact that the
sale of the Dean property involved the sellers making a concession by paying $7,100.00 of
closing costs for the purchasers to obtain FHA financing. She also adjusted the sales price
downward by $5,900.00 because the Dean property was in a better location, on a less busy road
than the Smiths” home. Similarly, she adjusted the price downward by $7,000.00 because the

Dean property is an all brick property, whereas the Smiths’ home is a vinyl home. On the other
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hand, Ms. Lasser adjusted the sales price for the Dean property upward by $8,400.00 because it
is a much older home than the Smiths’ home. There were other upward and downward
adjustments made as well. After making these adjustments, Ms. Lasser testified that the adjusted
sales price of the Dean property was $105,100.00.

The second sales comparable property described by Ms. Lasser was at 7006 Douglas
Road, which sold for $98,000.00 on December 16, 2011. Once again, Ms. Lasser made an
adjustment downward of $5,880.00 because of the seller’s agreement to pay for the purchasers to
obtain FHA financing for their purchase. Ms. Lasser testified that the Douglas property was
similar in design to the Smiths’ home, but was in much better condition. Like the Smiths’
property, it had an attached 1 car garage. However, it also had an extra detached 2 car garage,
for a total of 3 cars. As a result, Ms. Lasser made another downward adjustment of $5,000.00.
Because the Douglas property was on a much smaller lot than the Smiths’ home, Ms. Lasser
made an $8,000.00 upward adjustment to the sales price. Similarly, because the square footage
of the Douglas property was smaller than the square footage of the Smiths’ home, Ms. Lasser
made another upward adjustment of $2,300.00. There were other adjustments too. After making
all of her upward and downward adjustments, Ms. Lasser testified to an adjusted sales price of
the Douglas home of $92,420.00.

The third comparable that Ms. Lasser looked at was the sale of 1119 Feltis Drive for
$118,500.00 on November 23, 2011. Ms. Lasser testified that she made a downward adjustment
of $2,370.00 because the market in the area was changing since this sale took place on
November 23, 2011. Ms. Lasser also made a downward adjustment of $5,900.00 to reflect the
fact that the Feltis property was in a much better location and not located on a busy road.

However, because the size of the Feltis property was so much smaller than the Smiths’ home,
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Ms. Lasser made an $8,000.00 upward adjustment. Ms. Lasser adjusted the sales price
downward by $5,000.00 because the Feltis property was in better condition than the Smiths’
property. She then made a couple of other adjustments to reflect the fact that the Feltis home
was a smaller home, but it did have an extra 2-1/2 car detached garage. After making all of her
adjustments, both upward and downward, Ms. Lasser arrived at an adjusted sales price of
$114,130.00.

Out of any of the three sales comparables, Ms. Lasser testified that the Feltis property is
probably most comparable to the Smiths’ home in size and age. However, the Douglas property
is similar in one very important respect in that it sits on a very busy road with a less attractive
location. Ms. Lasser also testified that she personally inspected each of the three sales
comparables described in her appraisal, and that she spoke with each of the brokers who handled
the sales for them to verify the information she found in the multilist. Finally, Ms. Lasser

testified that she averaged all of her sales comparables to arrive at the value of the Smiths’ home.
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Resume of Mary Kay Place

Education:

Bachelor of Business degree, Fernwood University, 1977

Professional affiliations:
Fernwood Chamber of Commerce

Fernwood Bankers Association

Certifications:
Licensed real estate broker, State of Michigan

Certified residential home real estate appraiser

Employment experience:

1997-2002, Special Assets Group Manager for First Bank of Fernwood

2003-present, Owner and manager of Mary Kay Place Properties Group, offering commercial
and residential real estate valuations and other related services to businesses and individuals,
Fernwood, Michigan

Publications:

“What Housing Bubble?,” Megabank Journal, 2010

“Rising Fast: Hot Properties in Fernwood,” The Fernwood Financier, 2012

Awards:

Lifetime achievement award, Mortgage Lenders Trial Lawyers Association, 2012
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Summary of Deposition Testimony of Mary Kay Place, Bank’s Appraiser

Ms. Place testified that she was hired by Big Bank to provide an appraisal of the Smiths’
home. She was not told what the purpose of the appraisal was, nor was she given any other
instructions except that she was to appraise the fair market value. Ms. Place testified that she
conducted two separate inspections of the Smiths’ home, both interior and exterior. All told,
Ms. Place spent over two full hours inspecting the home. She described the property as being in
average, or even good, condition. She also testified that she used a sales comparison approach to
try to ascertain the value of the home. She looked at three specific sales comparables.

The first sales comparable is the same property that Ms. Lasser looked at on Douglas
Road. Again, this property sold for $98,000.00 on December 16, 2011. Like Ms. Lasser,
Ms. Place testified that she too makes upward or downward adjustments to ascertain an adjusted
sales price of a particular comparable. Unlike Ms. Lasser, Ms. Place did not make any
adjustments to the Douglas property sales price to reflect that the sellers paid the closing costs to
enable the purchasers to obtain FHA financing. Ms. Place explained that the reason she did not
do that is because she did not actually speak with the broker who handled the sale and therefore
had no independent verification that there already was an FHA financing concession made by the
seller. Like Ms. Lasser, Ms. Place also made an adjustment upward to reflect the fact that the
Douglas property was on a much smaller lot than the Smiths® home. Ms. Lasser adjusted the
sales price upward by $5,500.00 to account for this. Ms. Place also made a downward
adjustment of $4,000.00 because the Douglas property had a 3 car garage in comparison to the
1 car garage at the Smiths’ home. After making all of her adjustments both upward and

downward, Ms. Place came up with an adjusted sales price of $100,600.00 for the Douglas

property.
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Ms. Place also looked at the Feltis property as her second sales comparable. Again, this
property sold for $118,500.00 on November 23, 2011. Unlike Ms. Lasser, who adjusted the
price downward for purposes of comparison, Ms. Place adjusted the sales price for the Feltis
property upward. One of the biggest differences in Ms. Place’s view of the Feltis property
compared to Ms. Lasser’s view of it was the condition of the property. Ms. Place made no
adjustment for the condition of this property. After making her adjustments, Ms. Place
concluded that the adjusted sales price for the Feltis property was $125,400.00.

The third comparable looked at by Ms. Place was 2619 W. Samaria Road. This property
was very close in proximity to the Smiths’ home. It sold for $133,000.00 on August 4, 2011.
Because the market has changed since that time, Ms. Place made a downward adjustment of
$5,500.00. She also made another downward adjustment because the Samaria property had a
2 car garage. On the other hand, she made some upward adjustments to reflect the fact that this
property is not on a large lot like the Smiths’ home, and because the actual square footage of the
Samaria property is smaller than the Smiths’ home. After making her adjustments to the Samaria
property, Ms. Place concluded that its adjusted sales price was $135,900.00.

Ms. Place did a drive by inspection of each of her three comparables and took other
information from the Multilist. She did not speak to the sales agents who handled the
transactions although she did try unsuccessfully to reach them by phone and by email.

The average adjusted sales price for the three comparables looked at by Ms. Place was

$120,633.33.
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Summary of Trial Testimony of Tom and Mary Smith

Tom and Mary Smith both testified at trial. They testified that because of their financial
circumstances, they had not spent very much money maintaining their home for the last several
years. They described a number of problems with the home that needed attention, but they just
didn’t have the money to do it. Although they said that they loved their home very much, they
testified that it was, at best, in only average condition.

They also testified that they were not sure how much their home was worth when they
went to their bankruptcy lawyer, but one of their neighbors had told them that there was an
appraiser in town, Louise Lasser, who had been very helpful for individuals trying to get rid of a
second mortgage in a bankruptcy case. When they asked their bankruptcy lawyer about

Ms. Lasser, he told them that she would be a very good choice.
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