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Thorny Issues in Consumer 
Bankruptcy Cases

Based on a series of successful we-
binars ABI held in various cities 
that discussed consumer bank-
ruptcy topics, �orny Issues in 
Consumer Bankruptcy Cases ad-
dresses some of the “hot and not-
so-easy” issues arising in today’s 
consumer bankruptcy practice. A 
compilation of materials that was 
presented during some of the ses-
sions, the book covers such top-
ics as getting the discharge, pay-
ing debtor and creditor counsel in 
chapter 13, credit counseling and 
debtor education, and post-con-
�rmation modi�cations. For those 
wading through the sometimes 
murky world of modern consumer 
case law, �orny Issues in Consum-
er Bankruptcy Cases is a must-have 
addition to any consumer bank-
ruptcy practitioner’s library.



EXEMPT PROPERTY - TO BE OR NOT TO BE

11 U.S.C.§522 establishes an individual debtor’s right to exempt property.  The choice of

which exemptions a debtor may choose is also in the Code Section, either under the federal

statute or under the appropriate state statute, if the state opted out of the federal exemptions or in

other fact patterns established by the Code .  Code §522(b)(3)(A) establishes the residency time 

period for a debtor to be eligible to claim a state exemption and if the debtor does not meet the

requirements, the exemptions default to the federal ones.    Exempt property does not become

property of the estate under §522.  See In re Lofton (Bankr. N.D. Ga. 2010).  Under §§541 and

554,   property not scheduled remains property of the estate. Id. at 3.     Also, property not

scheduled cannot be exempted and the debtor may be denied an exemption for undisclosed

property.

Federal Rules of Bankruptcy Procedure Rule 4003(a) allows the debtor or dependent of

debtor to file a  claim of exemptions.   Rule 4003(b) states who may object to the exemptions, the

time period in which to do so, which is within thirty (30) days of conclusion of §341 meeting or

thirty (30) days after amendment.  As a trustee, if there is an issue with the exemptions, do not

conclude the §341 meeting to extend the time period or file for extension within the time period.  

Objection now is to item claimed or amount claimed by debtor,  but no longer to stated

value of asset.  Schwab v. Reilly, 130 S. Ct. 2652 (2010).     When Trustee sells asset for more

than debtor exempted, pay debtor allowed amount of exemption and estate retains difference.

How often and how long into a case may a debtor amend and claim exemptions is an

interesting question.  B.R. 1009(a)  provides for amendments by debtors “...at any time before the

case is closed.”   Bankruptcy Courts are now limiting that right in certain fact patterns.  A few

examples are:

 In re Wilson, 446 B.R. 555 (Bankr. M.D.Fl. 2011), the Court addresses the issue and

denies debtor the right to amend his exemption claims.  After trustee filed objections, turnover

requests and motion to compel, debtor filed amended Schedule C, to which trustee responded

with res judicata, collateral estoppel and lack of good faith.  Id.  at 4.     “...[a]n unlimited number

of amendments certainly cannot be allowed right up until a chapter 7 bankruptcy case is closed. 

Id. at 6.  This court relies on Doan to deny the right to amend where there is bad faith by debtor

or prejudice to creditors.  Id. at 6. 

In re Romano, 378 B.R. 454 (Bankr. E.D.Pa. 2007) held debtor barred by res judicata

from amending exemptions.  The Court explains that where debtor exempts property, trustee

objects, “...and there has been a final, non-appealed ruling sustaining the trustee’s objection, all

of the elements of claim preclusion have been established, and so the debtor cannot later amend



her exemptions to relitigate that issue...” Id.  at 9.   The Court suggests that debtor should amend

immediately after objection served rather than waiting for ruling on objection.  Id. at 10. 

Suggests this is similar to trustee’s requirement to object within prescribed time or be barred

citing Taylor v. Freeland & Kronz, 503 U.S. 638 (1992).

Another issue is when debtors fail to list asset and claim exemption that is later

discovered, often right before a hearing on the  motion in another court to bar the undisclosed

claim based on judicial estoppel.  There are two  cases with different outcomes to be resolved on

this issue, which seem to differ because one is a chapter 13  and one a chapter 7. 

Love v. Tyson Foods, Inc., 677 F. 3d 258 (5  Cir. 4/12/12)   is a Chapter 13 where debtorth

does not schedule or disclose District Court claim.   District Court  granted Summary Judgment,

dismissing Love’s suit against Tyson Foods due to judicial estoppel and Circuit Court affirmed.

Reed v City of Arlington, 650 F.3d 571 (5  Cir. 2011) is a Chapter 7 where debtor doesth

not disclose District Court claim.   The Court held that the general rule, absent unusual

circumstances, allows an innocent Chapter 7 Trustee to pursue an undisclosed claim for the

benefit of creditors, including  a judgment or cause of action the debtor fails to disclose in

bankruptcy. 

Just when you thought IRA accounts were safe, consider the following decisions:

In re James, LEXIS #0313-114 (Bankr. E.D. Tn. 2013) held  IRA did not loose exempt

status by agreements debtor signed when opened accounts.  Court held that agreement states that

if in conflict with ERISA or IRS, lien provisions do not apply, so debtor did not grant lien. 

In re Daley, 459 B.R. 270 (Bankr. E.D. Tn. 2011) Court held that IRA account at Merrill

Lynch was not exempt because account pledged to Merrill Lynch in paper work signed by debtor

when account opened. 

In re Heffron-Clark, LEXIS #0513-044  (7  Cir. 2013) is a very recent decision regardingth

inherited non-spousal IRA where the Seventh Circuit decided that these are not protected as

exempt, primarily because the account is not the same in nature, has different requirements and

different tax treatment.   

In re Chilton, 674 F. 3d 486 (5  Cir. 2012), where this Circuit Court upheld theth

exemption for an inherited IRA account under §522(d)(12).
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