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A Judge’s Perspective on a Few Issues Relating to Attorney Fees1

 Attorneys in every area of practice spend a great deal of time documenting their 

relationships with their clients and documenting the charges for services that they render for their 

clients.  Bankruptcy attorneys are not unique in that sense.  However, bankruptcy attorneys have 

substantial additional documentation and procedural requirements imposed by the Bankruptcy 

Code, the Federal Rules of Bankruptcy Procedure, the United States Trustee guidelines, and local 

rules adopted by bankruptcy courts that govern both the substance and the procedure for fee 

applications.  As a result of these obligations, bankruptcy judges, perhaps more than any other 

judges, spend an enormous amount of time reviewing, analyzing and ruling on fee applications.  

The materials prepared by the other panelists cover many of the legal and ethical issues that arise 

from these fee applications.  This brief portion of the panel’s materials will share a few of my 

perspectives on attorney fee issues that regularly come before me, particularly in consumer 

cases. 

 To give these perspectives some context, it helps to first review the framework for fee 

applications.  Obviously, there are many provisions in the Bankruptcy Code, bankruptcy rules 

and local bankruptcy rules that govern applications for compensation by professionals in 

bankruptcy cases.  But there is one Bankruptcy Code section that sets substantive requirements 

for the court to consider in reviewing a fee application and determining whether to award the 

requested fees.  Section 330(a)(1)(A) permits the court, after notice and hearing, to award 

compensation to professional persons, provided that such compensation is reasonable and is for 

actual, necessary services rendered by such professional person.  Section 330(a)(3) then states 

                                            
1 These materials were prepared by Bankruptcy Judge Phillip J. Shefferly with the assistance of 

Barbara Bailey, Law Clerk, Bankruptcy Court, Eastern District of Michigan. 
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that the court shall consider all “relevant factors” including a number of non-exclusive factors 

that are then listed in that section.  Not surprisingly, the list of required factors includes the time 

spent on the services, the rates charged for the services, whether the services were necessary or 

beneficial to the administration of the case, whether the services were performed within a 

reasonable amount of time given the complexity, nature and importance of the issues, whether 

the professional person is board certified or otherwise has demonstrated skill and experience in 

the bankruptcy field, and whether the compensation is reasonable based upon customary 

compensation charged by skilled practitioners in matters other than bankruptcy cases.  

Section 330(a)(3) does not indicate what weight the court should give to each of these factors nor 

how they relate to one another in importance. 

 So why recite § 330(a)(3)’s factors here?  Because it is important to understand that an 

application for fees is a request for relief from a court, just like any other request for relief.  If a 

party moving for relief believes that they are entitled to such relief, they need to persuade the 

court.  That’s true for attorneys applying for fees just like it is for any other party requesting a 

form of judicial relief.  “The burden of proof is on the professional requesting compensation for 

his or her services from the bankruptcy estate.”  In re Sharp, 367 B.R. 582, 585 (Bankr. 

E.D. Mich. 2007) (citing In re New Boston Coke Corp., 299 B.R. 432 (Bankr. E.D. Mich. 

2003)).  “This burden is not to be taken lightly, especially given that every dollar expended on 

legal fees results in a dollar less that is available for distribution to the creditors or use by 

debtor.”  In re Pettibone Corp., 74 B.R. 293, 299 (Bankr. N.D. Ill. 1987) (citation omitted).  An 

attorney, or any other professional person seeking fees, should treat the application the same way 

that they would treat any other request for judicial relief, touching on all of the factors set forth 

in § 330(a)(3) and explaining why those factors support the request for fees. 
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 In addition to the factors set forth in § 330(a)(3), there is a substantial body of case law 

that has developed for bankruptcy courts to consider when determining what is reasonable 

compensation for services rendered.  In In re Boddy, 950 F.2d 334 (6th Cir. 1991), the 

Sixth Circuit Court of Appeals instructs the court to use what is known as a “lodestar analysis” 

that requires the court to multiply the attorney’s reasonable hourly rate by the number of 

reasonable hours expended in performing the legal work.  Sometimes, that is easier said than 

done.

 One problem that commonly arises when trying to apply the lodestar approach is the 

starting point for a reasonable hourly rate.  Typically, an application will set out the hourly rate 

for each professional, but without much explanation as to how that rate was determined.  

Common sense suggests that the hourly rates are determined in many cases by the years of 

practice and the area of concentration of practice by the professional seeking fees.  But if an 

objection to an hourly rate is raised by a creditor or a trustee, the applicant seeking fees needs to 

meet their burden of proof by showing specifically what makes the particular hourly rate 

reasonable.  Unfortunately, in most cases where such an objection is made, the record is not well 

developed.  While the court can certainly draw on its experience in reviewing many fee 

applications and hourly rates, and have some sense as to whether the particular hourly rate in 

question is within the range of reasonableness, the best practice is for the applicant to provide 

some evidentiary support with the application, to explain how the hourly rate was chosen and 

why it is reasonable.  For example, a comparison with the rates charged by attorneys of similar 

skill and experience in the same marketplace.  Again, treat the application the same way that you 

would treat any other request for judicial relief, marshaling the facts that support the specific 
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request.2  While the hourly rate provides one example of a factor that the applicant needs to 

address in the application, the same analysis holds true for all of the factors that the court is 

required to consider under § 330(a)(3). 

 There is another very important reason why a professional person seeking fees should 

provide as much explanation as possible regarding each of the factors under § 330(a)(3) that 

support their application.  Even where no objection has been raised by any party to an 

application for fees, the bankruptcy court still has an independent obligation to review the fee 

application and ensure that the applicant has met their burden of proof to show an entitlement to 

an award of fees.  In re Two Gales, Inc., 454 B.R. 427, 433 (6th Cir. B.A.P. 2011).  The 

Sixth Circuit Bankruptcy Appellate Panel has also stated that even where a bankruptcy case has 

been dismissed, or where there exists a private agreement between a debtor and its attorney, the 

bankruptcy court still has a statutorily imposed duty to review the application and determine 

whether there is an entitlement to be paid.  Id. at 433. 

 As a practical matter, that means that the bankruptcy judge must review each and every 

fee application, whether contested or not, to determine whether the requested fees should be 

awarded.  Just because a party does not object to the application does not mean that the applicant 

is home free.  I still have to review the application and the applicant must still meet their burden.  

The best advice I can give is that the applicant for fees should do everything possible in the 

application to assemble the facts necessary to meet their burden to prove an entitlement to the 

fees requested under § 330(a)(3) of the Bankruptcy Code and under the lodestar analysis used in 

the Sixth Circuit. 
                                            

2 In the Eastern District of Michigan, Local Bankruptcy Rule 2016-1 contains a number of specific 
requirements for a fee application.  They may seem burdensome to the applicant, but they are all designed to help 
the applicant meet their burden of proof in establishing an entitlement to compensation under § 330 of the 
Bankruptcy Code.
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 As all of you well know, it is not uncommon to have litigation over fee applications, 

whether in Chapter 7, 11 or 13.  But I want to share my perspective on one recurring type of fee 

application litigation that is especially frustrating for a court:  a debtor’s objections to their own 

attorney’s application for fees in Chapter 13 cases.  Many times these objections are raised 

simply by way of a letter sent by the debtor to the court and the debtor’s attorney, which is then 

docketed as an objection to the application.  The court sets a hearing once the objection is made, 

typically with two or three weeks’ notice.  When the case is called on my Chapter 13 docket, the 

debtor and the attorney both appear.  Unfortunately, all too often, I soon learn that the debtor and 

the debtor’s attorney have not even spoken to one another about the application, let alone have 

made any effort to try to resolve the objection.  This surprises me because a consumer debtor 

objecting to a fee application from their own attorney is in many ways no different than any 

other type of consumer complaining about a bill that they receive from anyone in a service 

business, whether an attorney, a doctor, a dentist, or an accountant.  From my perspective, most 

debtor’s complaints about a bill, or an objection to a fee application, can and should be resolved 

by direct communication between the attorney and the debtor outside of the courtroom. 

 This is especially true given the nature of the objections that consumer debtors typically 

raise.  In my experience, there are two categories of objections that consumer debtors most often 

make to their own attorney’s fee application.  First, many times the objection is simply that the 

debtor does not feel the attorney is responsive enough in returning phone calls or other 

communications.  An age old problem.  Second, many times the objection is simply that the 

debtor does not fully understand the fee agreement that she has entered into because it has not 

been adequately explained by their attorney.  Both of these types of objections reflect a lack of 

communication between the debtor and the attorney.  Both of these types of objections are easily 
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resolvable by the attorney filing the fee application.  Both of these types of objections should 

rarely, if ever, go before the judge. 

 Getting paid for one’s services as an attorney is important.  But so is reputation.  

Therefore, it’s important for attorneys to understand the impression they create both with the 

court and with other parties in the courtroom if they are routinely appearing before the court to 

litigate with their own clients over their requests for fees.  Obviously, the debtor’s objections are 

not always meritorious, and some objections do need to be resolved by the court.  But be prudent 

in how you handle objections to your fee application by your own client.  If at all possible, 

resolve them outside of the courtroom.  It should be a rare case when you are appearing before 

the judge to have the judge resolve your own client’s objections to your request for fees. 

 Since my portion of the assignment for this ABI panel on fees and ethics was to give 

some of my perspectives as a judge, I want to spend the balance of my section of the materials 

discussing my perspective on what I believe is a very significant problem in the consumer 

bankruptcy world:  the economic challenges that exist both for attorneys and individuals in 

getting legal services to people who have no assets or income, but are most in need of a fresh 

start. 

 As strange as it may seem to non-lawyers, it costs money to file bankruptcy.  Through 

loss of jobs, medical emergencies, foreclosures, and other hardships in life, many people are 

simply too poor to pay for legal services file a Chapter 7 bankruptcy case.  Yet the cost for such 

individuals to file even a no asset Chapter 7 bankruptcy case continues to escalate.  According to 

the Consumer Bankruptcy Fee Study: Final Report, 20 Am. Bankr. Institute L. Review 17, at 30 

(2012) conducted by Professor Lois R. Lupica, the mean Chapter 7 attorney fees for no asset 



Central States Bankruptcy Workshop 2013

420

bankruptcy cases have increased post BAPCPA by 48%.  So how do truly destitute individuals in 

need of Chapter 7 bankruptcy relief come up with the money to pay an attorney? 

 One place an individual cannot get money to pay a Chapter 7 bankruptcy attorney is from 

the bankruptcy estate itself.  In Lamie v. United States Trustee, 540 U.S. 526 (2004), the United 

States Supreme Court held that a Chapter 7 debtor’s attorney is not included within the class of 

persons eligible for compensation to be paid out of the bankruptcy estate.  The Supreme Court 

reached this holding after reviewing the text of §§ 327 and 330 of the Bankruptcy Code, but then 

turned to some of the policy arguments that were raised by the attorney seeking to be paid in that 

case. 

It appears to be routine for debtors to pay reasonable fees for legal services before 
filing for bankruptcy to ensure compliance with statutory requirements.  See 
generally Collier Compensation, Employment and Appointment of Trustees and 
Professionals in Bankruptcy Cases ¶ 3.02[1], p. 3-2 (2002) (“In the majority of 
cases, the debtor’s counsel will accept an individual or a joint consumer chapter 7 
case only after being paid a retainer that covers the ‘standard fee’ and the cost of 
filing the petition”).  So our interpretation accords with common practice. 

This “practice” works well enough for those individuals who have funds sufficient to enable 

them to pay an attorney to file a Chapter 7 case in full before the petition is filed.  But what if 

they don’t have enough funds?  Can they promise to pay the attorney out of wages that they earn 

after the bankruptcy petition is filed?  The answer in both the Sixth and Seventh Circuit is no.  

The reason is because a promise made by an individual pre-petition to pay their attorney 

post-petition is a dischargeable debt in a Chapter 7 case. 

The issue of whether pre-petition attorney fees are dischargeable in bankruptcy is 
res nova in this circuit.  We join three other circuits in concluding that 
pre-petition attorney fees are dischargeable, and we affirm the order of the district 
court.

 11 U.S.C. § 727(b) provides that a discharge under Chapter 7 relieves a 
debtor of all debts incurred prior to the filing of a petition for bankruptcy, except 
those nineteen categories of debts specifically enumerated in 11 U.S.C. § 523(a).  
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A debt for pre-petition legal services is not one of the non-dischargeable debts 
enumerated in § 523(a). 

Rittenhouse v. Eisen, 404 F.3d 395, 396 (6th Cir. 2005) (citing In re Fickling, 361 F.3d 172 

(2d Cir. 2004); Bethea v. Adams & Associates, 352 F.3d 1125 (7th Cir. 2003); and In re Biggar, 

110 F.3d 685 (9th Cir. 1997)). 

 Understandably, any attorney that does not get paid before a petition is filed, and 

understands that they cannot get paid post-petition based upon a pre-petition agreement, is going 

to be reluctant to represent an individual debtor in a Chapter 7 case.  So what do truly 

impoverished individuals do?  One option is to do nothing.  But this is not a satisfactory result, 

either for the individual who remains saddled with debt and unable to get out from under it, or 

for society, which now has an individual who is much less likely to be a productive, contributing 

member of society. 

 A second option is for such individual to file a pro se Chapter 7 case and hope for the 

best.  In the Eastern District of Michigan, prior to BAPCPA in 2005, about 1% of individual 

Chapter 7 cases were filed without an attorney.  That number escalated to about 10% by 2012 

and remains about the same level today.  However, it is well documented that the likelihood of 

getting a Chapter 7 discharge is significantly less for a Chapter 7 debtor filing pro se. 

 Still other individuals wind up with help from a bankruptcy petition preparer.  In my 

experience, the proliferation of bankruptcy petition preparers is an unmitigated disaster, both for 

the individuals they are supposedly helping, and for the administration of the cases in which they 

are involved.  Recognizing that there are very few services that a non-attorney can provide as a 

bankruptcy petition preparer to an individual filing a bankruptcy case, the Eastern District of 

Michigan entered an administrative order on April 20, 2010 creating a presumptive maximum 

fee of $100.00 for assistance by a bankruptcy petition preparer in this district.  Unfortunately, 
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many bankruptcy petition preparers end run that rule by charging significantly higher fees and 

then having the individual debtor for whom they have prepared bankruptcy papers conceal the 

fact of such payment in the papers they file with the court.  Many of the individuals supposedly 

being helped by these bankruptcy petition preparers wind up lying on their forms filed with the 

court, and ultimately get into more serious trouble when that fact comes to light.  Many of them 

lose their discharge.  For an extended discussion of the problems that bankruptcy petition 

preparers have created for individuals in the Eastern District of Michigan who wish to file 

bankruptcy but cannot afford an attorney, see In re Hutchinson, case no. 12-44688, ECF No. 101 

(2013 WL 639051), and In re Wicker, case no. 10-49759, ECF No. 43. 

 The clear trend is that there are more pro se cases and more bankruptcy petition preparer 

cases being filed than ever before.  Unfortunately, these cases have a much lower rate of 

discharge and a much higher rate of dismissal than Chapter 7 cases where the individual is 

represented by an attorney.3

 Recently, there has been a great deal of attention given to those situations where an 

individual debtor in need of Chapter 7 relief may be able to pay some money up front, 

pre-petition, but does not have enough money to pay pre-petition an entire fee for all of the legal 

services that a Chapter 7 case may entail.  This raises ethical issues for consumer attorneys who 

may be willing to accept a smaller pre-petition fee to at least file the bankruptcy case for the 

debtor, with the express understanding that the smaller pre-petition fee does not cover all of the 

services that the debtor may need.  Is this permissible?  Can an attorney agree to limit the scope 

                                            
3 In the Eastern District of Michigan, during 2010 and 2011, just over 1% of all individual 

Chapter 7 cases filed by an attorney were dismissed prior to discharge.  On the other hand, during the same 
time frame, approximately 25% of all individual Chapter 7 cases filed without an attorney were dismissed prior to 
discharge.  During those same years, approximately 98% of individual Chapter 7 cases filed by an attorney received 
a discharge, while only approximately 69% of Chapter 7 cases filed without an attorney received a discharge.
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of their representation commensurate with the amount of money that the debtor has available to 

pay for the filing of the bankruptcy case?  Or are there some services that are so integral to a 

Chapter 7 bankruptcy filing that it is never permissible for an attorney to limit the scope of 

representation to exclude services, even where the debtor does not have the ability to pay for all 

of the services that the debtor may need? 

 Some of the other panelists’ materials discuss the split of cases around the country on this 

issue and also discuss various alternatives that have been utilized by consumer debtors and their 

attorneys in these types of circumstances.  Although the case law on this issue is still evolving, 

the Bankruptcy Court for the Eastern District of Michigan has recently addressed some of the 

issues that arise out of agreements between debtors and their attorneys to limit the scope of 

representation in Chapter 7 cases.  In In re Gourlay, 483 B.R. 496 (E.D. Mich. 2012), the debtor 

and the attorney agreed upon a flat fee of $900.00 to file a Chapter 7 case, but the debtor only 

had the ability to pay $100.00 pre-petition, with the balance to be paid under the agreement in 

installments post-petition.  Because the agreement between the debtor and the attorney created a 

pre-petition debt for the remaining $800.00 of the attorney fee, the promise to pay the balance of 

the attorney fee became a dischargeable debt in the debtor’s Chapter 7 case and was cancelled by 

the court under § 329(b) of the Bankruptcy Code.  The court also noted that, in such 

circumstances, the automatic stay of § 362 prevents the attorney from even asking the debtor to 

make any of the post-petition installment payments once the bankruptcy petition was filed. 

 Another type of limited scope of representation agreement was before the court in In re 

Slabbinck, 482 B.R. 576 (Bankr. E.D. Mich. 2012).  In that case, the attorney and the individual 

entered two separate fee agreements, one pre-petition and a separate one post-petition.  Each of 

the agreements spelled out specifically the services to be performed and the cost of those 
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services.  The issue before the court was whether the unbundling of the legal services for the 

individual between pre-petition services on the one hand, and post-petition services on the other 

hand, was per se violative of § 329 of the Bankruptcy Code. 

 Noting that the Bankruptcy Code does not have a provision that expressly prohibits the 

unbundling of legal services for an individual filing bankruptcy, Slabbinck turned to the 

applicable state law rules of professional conduct for attorneys, and then examined the two 

separate fee agreements in light of those rules.  Because the United States District Court for the 

Eastern District of Michigan has expressly determined that the Rules of Professional Conduct 

adopted by the Michigan Supreme Court apply to members of the bar who practice in the District 

Court and Bankruptcy Court, Slabbinck then reviewed the Michigan Rules of Professional 

Conduct (“MRPC”), as well as ethics opinions decided under the MRPC.  The court in Slabbinck 

then held that 

an agreement to limit an attorney=s legal services in connection with an individual
Chapter 7 bankruptcy case by unbundling the pre-petition legal services from the 
post-petition legal services, is not per se prohibited by the MRPC and does not 
necessarily warrant any relief under ' 329 of the Bankruptcy Code.  That does not 
mean that all agreements to unbundle legal services are permissible, but only that 
such agreements are not always barred.  Although ' 329 of the Bankruptcy Code 
does not set forth specific criteria governing the unbundling of legal services in a 
Chapter 7 case, it is clear that, minimally, the MRPC require that (1) the attorney 
competently represents the individual debtor despite any limitation on the scope 
of services; (2) the attorney provides adequate consultation to the individual 
debtor concerning any limitation on the scope of the attorney=s representation and 
the legal matter in question; and (3) the individual debtor makes a fully informed 
and voluntary decision to consent to such limitation. 

 After stating its holding, the Slabbinck opinion expressed the court’s very strong 

preference to see individuals hire an attorney to represent them in all aspects of a Chapter 7 

bankruptcy case from start to finish.  Clearly, that is the best of all worlds, and the path that is 

most likely to lead to a successful Chapter 7 case.  However, Slabbinck also observed that some 
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individuals simply cannot afford to pay all of their fees for a Chapter 7 up front, and that an 

agreement to limit the scope of representation and unbundle certain pre-petition services from 

certain post-petition services was still preferable to having an individual file a bankruptcy case 

on their own, pro se, or with the supposed help of a bankruptcy petition preparer. 

 On April 21, 2013, the American Bankruptcy Institute issued the Final Report of the 

ABI National Ethics Task Force.  The Task Force was commissioned in 2011 to answer the 

question of whether there is a need for national ethics rules, standards, and general practice 

guidelines in the bankruptcy context.  One of the issues that jumped out to the Task Force, and 

that is dealt with in detail in its report, is the propriety of a limited service representation 

agreement for an individual filing a Chapter 7 bankruptcy case.  The report looks carefully at the 

issue of unbundling of legal services for an individual seeking Chapter 7 relief, and contains 

significant empirical data supporting the notion that Chapter 7 attorney fees continue to escalate.  

The report notes that there are well founded concerns for protecting the interests of consumer 

debtors, but also recognizes the usefulness of having an individual have access to at least some 

legal representation when considering filing a Chapter 7 bankruptcy case, rather than no 

representation or help only from a bankruptcy petition preparer.  Ultimately, the Task Force 

report recommends certain best practices and endorses the adoption of a proposed rule permitting 

the unbundling of legal services for an individual filing Chapter 7, with specifically described 

criteria for a limited scope of representation agreement between an attorney and a debtor.  It’s 

worth reading.  The report touches on all of the sensitive issues involved, but also provides 

recommendations for how these issues can be addressed. 

 There are many legal and ethical issues that arise for attorneys seeking fees for legal 

services related to bankruptcy.  Many of them are well-covered by the other panelists’ materials.  
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Still others are beyond the scope of the panel.  When asked to share some of my own 

perspectives, the most striking problem that occurred to me is the fundamental issue of those 

numerous individuals who just cannot afford to file a Chapter 7 bankruptcy case, yet are in need 

of relief from their debts.  Unless and until Congress amends the Bankruptcy Code to provide a 

means of payment for the legal services needed in a Chapter 7 bankruptcy case, it is likely that 

many poor individuals in need of Chapter 7 bankruptcy relief will continue to struggle with how 

to obtain the necessary legal representation to effectively obtain that relief. 
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1. Sources of Applicable Rules and Complexity of the Issue

Bankruptcy lawyers are subject to overlapping ethical obligations, the violation of which

can particularly impact their ability to be paid for legal services. “In bankruptcy court the basic

ethical rules are overlaid with additional, not necessarily different, standards drawn from trust or

fiduciary law.”1 Indeed, because of the unique features of bankruptcy law, ethics governing

bankruptcy counsel have been described as “complex and demanding.”2

For example, “[d]efinitions may be different, more specific, or applied differently in

bankruptcy court than they are in state or even federal district court.”3

Another complication in understanding the scope of the ethical standards is that
some courts apply both the state and Bankruptcy Code standards, while other
courts indicate that the standards are the same. Thus, depending upon the locality
of practice, there may be additional or overriding standards imposed by the
bankruptcy court. All professionals must be aware not only of the standards
imposed in their own locales but also, should the particular case take them to
another jurisdiction, those imposed in the other locale.4

One of the most important distinctions between bankruptcy and non-bankruptcy ethics

issues is that bankruptcy lawyers’ fees are subject to scrutiny by the Court and other parties, so

that ethical errors can result in denial or disgorgement of attorneys’ fees. Because counsel for

debtors, trustees and creditors’ committees must be approved by the Court, they have

considerable disclosure obligations and then the Court conducts a review of compensation.5 To

1 Collier on Bankruptcy ¶ 8.01[1] (Alan N. Resnick & Henry J. Sommer eds., 16th ed.) (“Collier”).
2 See, Bowles and Rapoport, Has the DIP’s Attorney Become the Ultimate Creditors’ Lawyer in Bankruptcy
Reorganization Cases?, Am. Bankr. Inst. L. Rev. Vol. 5, No. 1 (Spring 1997), at p. 48.
3 Collier, ¶ 8.01[4][c].
4 Collier, ¶ 8.01[4][c] (and cases cited therein); see also Collier, ¶ 8.02[1] (“Because many attorneys have practices
in overlapping jurisdictions, belong to national firms with multiple offices, have licenses in more than one state and
often appear pro hac vice in courts where they are not licensed, they will be subject to the ethical standards and laws
of the jurisdiction in which they primarily practice and also of any court and state in which they appear.”)
5 See, e.g., 11 U.S.C. § 327 (Professionals may be employed who do not hold or represent adverse interests and who
are disinterested); 11 U.S.C. § 328 (Compensation considerations, including time spent, rate, whether services were
necessary, whether compensation is reasonable); Bankruptcy Rule 2014 (Requiring disclosure of all connections
with the debtor, creditors and other parties in interest); Bankruptcy Rule 2016 (Requiring disclosure of



determine the propriety of compensation, courts evaluate counsel’s conduct in the case, any

benefit from the services, any misconduct or unethical conduct, application of the compensation

rules, the time spent on the services, rates charged, and the customary fees charged by others.6

Accordingly, the importance of being aware of ethical issues and related professionalism issues

in bankruptcy matters cannot be overstated.7 Indeed, “[t]he ethical paths into and within the

bankruptcy court arena are not only potentially more hazardous than in general litigation, but the

results of any detour can be more onerous due to the bankruptcy court’s separate obligation to

oversee payments of fees to professionals. Thus, a misstep may result not only in

disqualification and nonpayment of requested fees, but also disgorgement of fees already

received.”8

The Bankruptcy Court’s power to impose sanctions extends beyond its oversight of

compensation, and can result in imposition of fines and other penalties.9 For example, § 521

requires a debtor to cooperate with any trustee in the case, and imposes sanctions for failure to do

so. At least one court has relied on this provision to impose sanctions on the debtor’s counsel.10

Counsel participating in bankruptcy matters should also be familiar with certain other

federal statutes which impose ethical and similar professional obligations. For example, § 1927

of Title 28 provides sanctions against any attorney “who so multiplies the proceedings in any

compensation); Bankruptcy Rule 2017 (Examination of debtor’s transactions with debtor’s attorney, both before and
after the bankruptcy filing, requiring the court to determine the reasonable value of the services rendered).
6 See, Collier, ¶ 2017.11 and cases cited therein.
7 See Rapoport, Our House, Our Rules: The Need for a Uniform Code of Bankruptcy Ethics, Am. Bankr. Inst. L.
Rev. Vol. 6, No. 1 (Spring 1998), at p. 47 (“[S]tate ethics codes provide little guidance to bankruptcy lawyers on
such subjects as conflicts of interest and duties of lawyers towards their ‘official entity’ clients in bankruptcy cases.
Acceptable ethical behavior outside the realm of bankruptcy often doesn’t work inside the realm of bankruptcy.”)
(citations omitted; emphasis in original).
8 Collier, at ¶ 8.01[1]
9 See Rapoport, Nancy, “Through Gritted Teeth and Clenched Jaw: Court-Initiated Sanctions Opinions in
Bankruptcy Courts,” 41 St. Mary’s Law Journal 701 (2010).
10 See, In re Stinson, 269 B.R. 172 (Bankr. S.D. Ohio 2001).



case unreasonably and vexatiously” and provides that the attorney may have to personally satisfy

the expenses incurred as a result.11 Section 105(a) of the Bankruptcy Code is another source of

authority for the Court’s power over attorneys .12

Finally, counsel should review the local rules, orders or other directives of the bankruptcy

court and the district court in which they are practicing, as these rules may also govern attorney

conduct. For example, the United States Bankruptcy Court for the Northern District of Ohio has

issued guidelines for compensation and expense reimbursement of professionals. In addition,

Local Rule 2090-1 provides that attorneys admitted to practice in the Bankruptcy Court are

bound by the Ohio Rules of Professional Conduct, as well as the disciplinary rules applicable in

the District Court. Similarly, the Southern District of Ohio local rule 2090-2 provides that the

Ohio Rules of Professional Conduct apply,13 as do the Model Federal Rules of Disciplinary

Enforcement as adopted by the U.S. District Court for the Southern District of Ohio. And, local

rule 2016-1 provides guidance for fee applications, as well as an optional form.

In the Eastern District of Michigan, Local Rules 2014-1 and 2014-2 govern retention

applications of professionals, and Local Rule 2016-1 provides the requirements for fee

applications. Local Rule 9029-3 also provides that the Civility Principles adopted by the District

Court are adopted by the Bankruptcy Court as well, and Local Rule 9010-1(a)(2) provides that

attorneys are expected to be familiar with all applicable rules and lists guidelines for Court

appearances. These are just some examples; it is important to review the local rules of each

Court before you file any pleadings or appear in Court.

11 See Collier, ¶ 8.02[5][a].
12 Id.
13 It is interesting to note that the Rule also specifically provides that service upon a debtor as required by the Local
Rules and Federal Rules of Bankruptcy Procedure shall not constitute a violation of the Ohio Rules of Professional
Conduct as an unauthorized contact with a represented person.



Further, individual judges enter orders concerning particular issues, so counsel should

check each Court’s website as well as individual judge’s page prior to appearing before any

particular judge. Last but not least, the U.S. Trustee’s Office has also issued fee guidelines that

apply in addition to the local rules.14

2. Summary of Bankruptcy Code Sections and Bankruptcy Rules Applicable to Fees

The primary Code sections and Rules that pertain to retention and fees are as follows:

§ 327 Employment of Professional Persons: This requires court approval of retention of

attorneys, accountants, auctioneers and other professionals that do not hold or represent an

interest adverse to the estate, and that are disinterested15 persons. In operating cases, regularly-

employed business professionals may be retained or replaced. A person who represents a

creditor is not disqualified unless there is an objection and the Court finds there is an actual

conflict of interest. Finally, a trustee may employ the debtor’s counsel for a special purpose, if it

is in the best interest of the estate and the attorney does not hold any adverse interest.

§ 328 Limitation on Compensation of Professional Persons: This provides that trustees (which

includes debtors-in-possession) and creditor’s committees may, with Court approval, retain

professionals on reasonable terms and conditions, but “the court may allow compensation

different” from those terms, if those terms prove to be improvident. This essentially authorizes

the Bankruptcy Court to pre-approve a professional’s fees prior to services being performed, and

requires the Court to specifically find that those terms were improvidently approved before

altering them at a later time.16

14 See, http://www.justice.gov/ust/eo/rules_regulations/guidelines/docs/feeguide.htm.
15 See 11 U.S.C. § 101(14) (definition of “disinterested person).
16 See, e.g., In re Airspect Air, Inc., 385 F.3d 915, 920-921(6th Cir. 2004)(internal citations omitted).



The statute further provides that trustees who serve as attorneys for the estate may not be

compensated as counsel when providing trustee services. Finally, subsection (c) authorizes a

court to deny compensation and reimbursement of expenses if, during the course of the

proceedings, the professional is no longer a disinterested person or holds or represents an interest

adverse to the estate.

§ 329 Debtor’s Transactions with Attorneys: This section requires all debtor attorneys to

disclose their compensation, when payments were or are to be made, and the source of such

compensation. Subsection (b) authorizes the Court to cancel any such agreement or order return

of such payment if the compensation exceeds the reasonable value of the services.

§ 330 Compensation of Officers: This section requires notice and a hearing on compensation

requests, and limits any award to reasonable compensation for actual and necessary services and

expenses. This “reasonableness” test applies when the compensation terms are not “pre-

approved” under section 328(a).17 The statute further provides that the Court is specifically

authorized to award less than is requested, and says that in determining the amount of

compensation, the Court shall consider the nature, extent and value of such services, taking into

account all relevant factors including time spent, rate charged, whether the services were

necessary or beneficial, whether the time spent was commensurate with the complexity,

importance and nature of the problem, whether the person is board certified or otherwise has

demonstrated skill and experience in bankruptcy, and whether compensation is reasonable based

on comparable fees in other cases.

Bankruptcy Rule 2014 Employment of Professional Persons: This Rule provides that only a

trustee (which includes debtor-in-possession) or a committee may apply, and the application will

17 See, e.g., Airspect, 385 F.3d at 920 (internal citations omitted).



specify the necessity for the employment, name of person, reasons for selection, the professional

services to be rendered, the proposed arrangement for compensation, and all of the person’s

“connections” (which is not defined)18 with the debtor, creditors, and other parties in interest.

Bankruptcy Rule 2016 Compensation for Services Rendered and Reimbursement of Expenses:

This rule sets forth the requirements for fee applications, such as services rendered, payments

made, the source of compensation, and whether it has been or will be shared. The Rule also

provides detail for the required disclosures of debtors’ attorneys.

3. Differing Interpretations of Section 328

As noted above, section 328 provides that the Court may essentially pre-approve the

terms and conditions for a professional’s retention, but the Court may modify those terms and

conditions if it turns out those terms were improvident in light of developments that could not

have been anticipated.19 However, the standards for determining whether or not a specific

retention order constitutes pre-approval under Section 328, and thus whether subsequent fee

applications are subject to the “improvidently granted” standards of § 328(a) or the

reasonableness standards of § 330, vary.20

For example, the Third Circuit has held that a retention order must expressly and

unambiguously state specific terms and conditions, such as rates, contingency arrangements, etc.,

that are approved pursuant to section 328(a), or else the retention compensation will be handled

under section 330.21 The Ninth Circuit’s standard is even stricter, requiring the retention

18 The ABI National Ethics Task Force recently issued its Summary of Findings and Recommendations (see
www.abiworld.org) which, inter alia, proposes revisions to Rule 2014 based on the many challenges encountered
under the present rule. The report is highly recommended reading for all bankruptcy lawyers.
19 Collier, ¶ 328.01.
20 Id.
21 Id., citing Zolfo, Cooper & Co. v. Sunbeam-Oster Company, Inc., 50 F.3d 253, 262 (3rd Cir. 1995).



application to also unambiguously specify that it seeks approval under § 328, otherwise

subsequent fee applications will be subject to review under § 330.22

In contrast, the Sixth Circuit concluded that these standards are too constrictive and

instead, held “that whether a court ‘pre-approves’ a fee arrangement under § 328 should be

judged by the totality of the circumstances, looking at both the application and the bankruptcy

court’s order.”23 In making this determination, courts may consider “whether the debtor’s

motion for appointment specifically requested fee-approval, whether the court’s order assesses

the reasonableness of the fee, and whether either the order or the motion expressly invoked

§ 328.”24 Thus, for example, the Sixth Circuit found that the Bankruptcy Court had properly

reviewed a financial advisor’s fee application under § 328, where the original retention

application had sought its retention for the chapter 11 proceedings, at a rate of $10,000.00 per

month, which the Debtor had argued was a reasonable and appropriate fee for the services to be

performed, and then the Court’s retention order had granted that application “in its entirety” and

on the terms set forth therein.25 The Sixth Circuit recognized that the Bankruptcy Court “could

have been more precise in its initial order, the totality of the circumstances indicates that it pre-

approved RCS [the financial advisor]’s fees.”26

22 Id., citing In re Circle K Corporation, 279 F.3d 669, 671 (9th Cir. 2002)
23 Airspect, 385 F.3d at 921-922.
24 Id. at 922.
25 In re Fashion Shop of Kentucky, Inc., 2009 WL 3416000 *1 (6th Cir. 2009).
26 Id.
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In the majority of cases, attorneys who file Chapter 7 cases for debtors are paid in full for

their services prior to filing the bankruptcy case. The U.S. Supreme Court in Lamie v. United

States Trustee stated that “§ 330(a)(1) does not authorize compensation awards to debtors’

attorneys from estate funds, unless they are employed as authorized by § 327.”1 Additionally, as

attorney fees are not an exception to discharge under § 523, pre-petition debts for legal fees are

subject to the discharge under § 727.2 Therefore, debtors’ attorneys cannot ask their clients for

payment on the retainer once the bankruptcy case is filed without either violating the automatic

stay of § 362 or the discharge injunction under § 727. Of course, nothing prevents a debtor from

voluntarily paying their attorney after the case is filed3, but the attorney cannot ask for payment.

A major concern for debtors’ attorneys, then, is how they can be paid in full prior to

filing a Chapter 7 while still timely filing the case to stop creditor harassment. In order to pay a

bankruptcy attorney before filing, debtors may have to forego payments for necessities, like

utilities4, use a bankruptcy petition preparer, or file a pro se bankruptcy case.5 However, there is

an alternative for destitute debtors: they could “tender a small retainer for prepetition work and

later hire and pay counsel once the proceeding begins – for a lawyer’s aid is helpful in

prosecuting the case as well as in filing it.”6 Of course, the post-petition fee agreement must

actually be a post-petition fee agreement. In other words, “the legally operative events – the

offer, acceptance, and exchange of consideration (either a promise to pay or an act of payment in

1 Lamie v. United States Trustee, 540 U.S. 526, 538 (2004).
2 See Bethea v. Robert J. Adams & Associates, 352 F.3d 1125, 1127 (7th Cir. 2003), cert. denied, 124 S.Ct. 2176
(2004) and Rittenhouse v. Eisen, 404 F.3d 395, 397 (6th Cir. 2005).
3 11 U.S.C. § 524(f).
4 Rittenhouse, 404 F.3d at 397.
5 Bethea, 352 F.3d at 1127.
6 Id. at 1128.
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exchange for a promise to render services) – must in fact occur after the date of the Chapter 7

filing…”7

Assuming that a debtor’s attorney enters into a valid post-petition fee agreement, there is

still a professional responsibility concern regarding whether an attorney can properly limit the

scope of their representation of a debtor. The starting point is the applicable rules of professional

conduct for the state and district court in which the bankruptcy case is filed. Attorneys must

provide competent representation to their clients.8 Some courts narrowly define competence in

the context of a Chapter 7 bankruptcy as doing everything that is necessary to achieve the

debtor’s objective in obtaining a discharge and retaining exempt property.9 In order to help

clients achieve their goals, attorneys cannot select which aspects of the bankruptcy to assist their

clients to the exclusion of others.10

Competent representation must be reconciled with an attorney’s ability to limit the scope

of their representation. Debtors’ attorneys can limit their representation in a Chapter 7 case if

“they explicitly disclose those limits and obtain the clients’ consent thereto.”11 “For a limitation

on services to be valid, ‘that limitation must be carefully considered and narrowly crafted, and be

the result of educated and informed consent.’”12 In order to determine whether the debtor gave

informed consent, “‘[t]he key to recovery for postpetition services, therefore, lies in the terms of

the attorney’s fee agreement.’”13 If attorneys and clients can contract for certain services to the

exclusion of others, then competence is “most appropriately evaluated by looking at the actual

7 In re Griffin, 313 B.R. 757, 779-80 (Bankr.N.D.Ill 2004).
8 Ill.Sup.Ct. Rules, Art. VIII, Rule of Professional Conduct 1.1.
9 In re Slabbinck, 482 B.R. 576, 592-3 (Bankr.E.D.Mich. 2012) (citing In re Egwim, 291 B.R. 559, 572
(Bankr.N.D.Ga. 2003)).
10 In re Collmar, 417 B.R. 920, 923 (Bankr.N.D.Ind. 2009).
11Griffin, 313 B.R. at 770 (citing Ill.Sup.Ct. Rules, Art. VIII, Rule of Professional Conduct 1.2(c); N.D. Ill. Local
Rule of Professional Conduct 83.51.2(c)).
12 Slabbinck, 482 B.R.at 585 (quoting In re Egwim at 572).
13 Slabbinck, 482 B.R. at 586 (quoting In re Mansfield, 394 B.R. 783 (Bankr.E.D.Penn. 2008)).
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work that was agreed to be performed and then was performed by the attorney, not by looking at

the remaining work that will have to be done to complete the case when the individual has not

hired the attorney to perform those services and the attorney has not performed those services.”14

Nothing in the Bankruptcy Code requires an attorney to represent a debtor in all matters

to achieve a discharge or retain their exempt property15, although local rules may indicate

otherwise.16 Nonetheless, an attorney who is not retained for post-petition services could file a

motion to withdraw from the case if the pre-petition fee agreement only covered pre-petition

services and post-petition services were conditioned upon debtor entering into a new agreement

after the case was filed.17 Debtors’ attorneys may face an uphill battle in convincing the court to

allow them to withdraw as some courts find that “[w]here the reason is the client’s payment of

fees, leave to withdraw will ordinarily be granted only where an unreasonable burden on counsel

exists and withdrawal is justified based on considerations of fairness, reasonableness, and proper

protection of the debtor’s rights based on the circumstances of the case.”18

Debtors’ attorneys should be cognizant of their state’s rules of professional conduct to

make sure that the debtor has informed consent if they enter into a pre-petition fee agreement

where debtor’s attorney will not represent them after the case is filed unless retained at that time.

The fee agreement for pre-petition work should clearly outline the pre-petition services in detail

as well as outline the post-petition services that will not be performed by the attorney and the

ramifications and risks of proceeding without an attorney after the case is filed.

14 Slabbinck, 482 B.R.at 593.
15 Id. at 592
16 Rule 2090-5(B) of the Local Rules for the United States Bankruptcy Court for the Northern District of Illinois:
“Counsel who represents the debtor upon the filing of a petition in bankruptcy is deemed to appear as attorney of
record on behalf of the debtor for all purposes in the bankruptcy case, including any contested matter and any audit,
but is not deemed to appear in any adversary proceeding filed against the debtor.”
17 Northern District of Illinois Bankruptcy Standing Order dated February 17, 2004 and Rule 2091-1(B) of the Local
Rules for the United States Bankruptcy Court for the Northern District of Illinois.
18 In re Egwim, 291 B.R. 559, 579 (Bankr.N.D.Ga. 2003) (citing In re Pair, 77 B.R. 976, 979 (Bankr.N.D.Ga. 1987).
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Chapter 11 Debtor’s Counsel

There are three essential components to being paid as Chapter 11 debtor-in-possession’s

counsel: (1) proper retention; (2) handling of the matter consistently with the Bankruptcy Code

and all other applicable ethical and other rules; and (3) proper fee applications to the Court.

(1) Retention Issues as Debtor’s Counsel in Chapter 11 Proceedings

The first step in being paid as Chapter 11 DIP counsel is being properly retained. This

means compliance with the retention requirements of Bankruptcy Code §§ 327, 328, and 329,

and Bankruptcy Rules 2014 and 2016, as well as all applicable local rules. In particular, the

Code requires the filing of a retention application with appropriate disclosures (more fully

discussed below). An example of a retention application is included in the appendix.

Section 327(a) provides that approved counsel may not hold or represent an interest

adverse to the estate and must be disinterested (§ 327(a)). The term “adverse interest” is not

defined in the Code, but Courts have generally relied upon the following definition:

…(1) to possess … an economic interest that would tend to lessen the value of the
bankruptcy estate or that would create either an actual or potential dispute in
which the estate is a rival claimant; or (2) to possess a predisposition under
circumstances that render such a bias against the estate.1

The term “disinterested” is defined at § 101(14), to mean a person who is not a creditor, insider,

officer, director, etc. and does not have an interest materially adverse to the estate or any

particular class of creditors or equity security holders. Given this definition, “Courts have

recognized that there is an overlap in the two prongs of section 327(a), persons holding or

representing an ‘interest adverse’ to the estate and persons who are not ‘disinterested,’ and

observe that “they form one hallmark with which to evaluate whether professionals seeking

1 In re Fretter, 219 B.R. 769, 777(Bankr. N.D. Ohio 1998), quoting In re Roberts, 46 B.R. 815, 827 (Bankr. D. Utah
1985), rev’d in part on other grounds, 75 B.R. 402 (D. Utah 1987); Roger J. Au & Son, Inc. v. Aetna Insurance Co.
(In re Roger J. Au & Son, Inc.), 64 B.R. 600, 604 (N.D. Ohio 1986).
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court-approved retention (or to remain retained by the estate) meet the absence of adversity

requirements embodied in the Bankruptcy Code.”2

It should be noted that the requirements of § 327(a) are in the present tense, so the focus

is on counsel’s present status as to the estate, not any interests it may have held or represented in

the past.3

In connection with retention, Bankruptcy Rule 2014 provides that an order approving

retention may only be made on application, a copy of which must be transmitted to the U.S.

Trustee. The Rule also requires the application to state specific facts showing the necessity for

employment, name of person(s) to be employed, the reasons for the selection, the professional

services to be rendered, the proposed arrangement for compensation, and, to the best of

applicant’s knowledge, “all of the person’s connections with the debtor, creditor, any other party

in interest, their respective attorneys and accountants, the United States Trustee, or any person

employed in the office of the United States trustee.” The term “connections” is not defined.

It has been said that “Bankruptcy Rule 2014 provides the mechanism for enforcing the

provisions of section 327(a) by requiring disclosure of the attorney’s relationships with parties in

interest in the case.”4 “Disclosure ‘goes to the heart of the integrity of the bankruptcy system’…

Therefore, the duty to disclose under Bankruptcy Rule 2014 is considered sacrosanct because the

complete and candid disclosure by an attorney seeking employment is indispensable to the

court’s discharge of its duty to assure the attorney’s eligibility for employment under

section 327(a) and to make an informed decision on whether the engagement is in the best

2 Collier, ¶ 327.04[2][a] (internal citations omitted).
3 See, e.g., Bank Brussels Lambert v. Coan (In re Arochem Corp.), 176 F.3d 610, 623 (2d Cir. 1999).
4 In re EToys, Inc., 331 B.R. 176, 189 (Bankr. Del. 2005).
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interest of the estate.”5 Accordingly, failure to properly disclose all connections is sufficient to

warrant disqualification of counsel6 or denial of some or all of counsel’s fees.7 Disclosure is not

limited to those that pose a conflict but instead, require disclosure of all contacts so the Court can

analyze whether any of the connections rise to the level of a conflict.8 And, a knowing failure to

disclose conflicts that would have barred retention could constitute a fraud on the court,

warranting relief from the retention order under Federal Rule 60(b)(6).9

The ABI National Ethics Task Force noted in its recent report10 that the present form of

Rule 2014 does not limit the extent of disclosure and in fact, most courts have held that

professionals have little, if any, discretion in disclosing whether a “connection” is “relevant” to

the application, thus leading to considerable confusion about the appropriate level of

disclosures.11 Accordingly, the Task Force has recommended revisions to Rule 2014 that will

incorporate concepts of materiality and relevance with respect to the disclosures, designed to

require disclosure of personal and professional relationships relevant to determining whether

there is any bias or influence on professional judgment.12

Counsel should also familiarize themselves with their court’s interpretation of

section 328 and whether or not pre-approval should be sought (as discussed in Part I of these

materials). In this regard, it should be noted that section 331 authorizes professionals retained

5 Id. (internal citations omitted).
6 See, e.g., In re Universal Building Products, 486 B.R. 650, 663-664 (Bankr. D.Del. 2010)(internal citations
omitted).
7 See, e.g., In re Sportsman’s Link, Inc., 2102 WL 2998410 (Bankr. S.D. Ga. 2012)(After finding that counsel was
disinterested notwithstanding subsequently-revealed connections, Court reduced fees as a penalty for improper
disclosures).
8 Id. at *3 (internal citations omitted).
9 Id. at 187-188 (internal citations omitted).
10 The ABI National Ethics Task Force Summary of Findings and Recommendations, found at www.abiworld.org.
11 Id. at p. 2-3.
12 Id. at p. 3-8.
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under §§ 327, 1103 to seek interim compensation under § 330, rather than waiting to the end of

the case, every 120 days. So, chapter 11 debtors’ attorneys in particular often seek retention

under section 327 only, so as to be permitted to seek interim compensation during the case.

Finally, it is important to seek retention as soon as possible. Most courts read the Code

as requiring retention approval before services are rendered.13 While it is generally accepted that

as courts of equity, the Bankruptcy Courts may enter nunc pro tunc retention orders that date

back to an earlier time, there are varying standards for when they will be entered and therefore,

best practices dictate that the retention application should be filed as promptly as possible.14 Of

course as a practical matter, a chapter 11 debtor’s proposed counsel cannot seek approval before

filing the petition and even some first day motions, and so it is often the case that such retention

asks the Court to exercise its equity power to approve the retention as of the date of the petition,

so that counsel’s fees can properly paid for its initial efforts.

(2) Handling the Matter

Even if properly approved as counsel, compensation can still be denied as a result of

various events during the case. For example, for retention approved under § 328, § 328(c)

provides that compensation may be disallowed if during the employment, the professional is not

a disinterested person or represents or holds an interest adverse to the interest of the estate. This

section “was placed in the Code to provide the court with an optional ‘penalty’ for professionals

who entered into a conflict of interest with the estate,” so as to require a continuing duty to

disclose15 and giving the court discretionary authority to deny fee applications in whole or in

13 Collier, ¶ 327.03[3] (internal citations omitted).
14 Id. (internal citations omitted).
15 In the Matter of CF Holding Corp., 164 B.R. 799, 806 (Bankr. D.Conn. 1994)(internal citations omitted).
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part.16 Courts have also concluded that professionals have the obligation to disclose another

professional’s loss of disinterestedness, and failure to do so warrants a reduction in their fees.17

Similarly, § 330(a)(2) expressly authorizes the Court to award less than is requested.

Several factors are set forth in the statute to be considered in determining the reasonableness of

fees, including whether the services were necessary or beneficial at the time.18 While this

necessarily means that the Court is using 20-20 hindsight to some degree, courts recognize that

many of the attorneys who appear before them are experienced and knowledgeable and so can

fairly be expected to exercise foresight and judgment in performing services. “The pertinent

question is not whether the services performed by the professional conferred an actual benefit

upon the estate; but whether, when viewed under the circumstances in existence at the time, the

services were reasonably calculated to benefit the estate.”19 Thus, for example, a firm’s fees

were partially disallowed where the Court found that counsel should have known that certain

services were not beneficial and were not reasonably likely to benefit the estate.20 Accordingly,

while you can never predict with certainty the outcome of any efforts, it is important to

reasonably assess the likelihood before performing services for which you will seek

compensation.

One of the other issues that can affect debtor’s counsel being paid is when the Chapter 11

debtor changes its status, either by converting to Chapter 7 or having a trustee appointed. In

Lamie v. U.S. Trustee, 540 U.S. 526, 124 S.Ct. 1023, 157 L.Ed.2d 1024 (2004), the Supreme

Court held that § 330(a) does not authorize payment to a debtor’s attorney for services performed

16 Id. at 807 (internal citations omitted).
17 Id. at 807-808 (internal citations omitted).
18 § 330(a)(3).
19 In re Kennedy Mfg., 331 B.R. 744, 748 (Bankr.N.D. Ohio 2005) (internal citation omitted).
20 See, e.g., In re Saint Vincents Catholic Medical Centers of New York, 2007 WL 2492787 (Bankr. S.D.N.Y. 2007)
(The Court reduced the requested fees for several categories of services based on lack of benefit).
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after the debtor’s Chapter 11 case was converted and an estate trustee was appointed. The Court

concluded that appointment of the trustee meant that the debtor was no longer the debtor-in-

possession and so terminated the attorney’s service under § 327 as an attorney for the debtor-in-

possession. Since the attorney was not employed by the Trustee and approved under § 327, then

§ 330(a) did not authorize compensation from estate funds.

This same reasoning has been held to preclude the payment of debtor’s fees from estate

property for services rendered after the appointment of a chapter 11 Trustee. In In re

International Gospel Party Boosting Jesus Groups, Inc.,21the District Court affirmed the

Bankruptcy Court’s decision that Lamie applied to prevent an award of fees to the debtor’s

counsel after appointment of a chapter 11 trustee, despite the fact that in that case, there were

surplus funds in the estate. “The language of section 330(a) is unambiguous in its exclusion of

debtor’s attorneys, and makes no exception for cases involving surplus funds.” Id. at 15. The

Court also found, however, that the Bankruptcy Court’s order permitting payment of the fees

from the surplus upon dismissal under § 349(b)(3)22 of the Code was erroneous since there was

no proper “cause.” “Quite simply, the bankruptcy court lacked authority to accomplish through

section 349(b) what it could not accomplish through section 330(a).” 23

(3) Fee Applications

As noted in section I of these materials, there are a variety of Code sections, Bankruptcy

Rules, local rules, guidelines and other directives with respect to fee applications that must be

followed. Many of these require, for example, what is commonly referred to as “task coding,” or

21 487 B.R. 12 (D.Mass. 2013).
22 That section provides that dismissal revests the property of the estate in the entity in which the property was
vested prior to the bankruptcy filing.
23 Id. at 16 (internal citations omitted).
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separating time entries by task. Since going back through numerous invoices to determine this

takes a considerable amount of time, it is important to know your jurisdiction’s rules before

beginning work and recording your time. That way, you can set up your billing system to

require separate entries for separate tasks, making that component far easier. Another issue

commonly addressed is travel time; for example, only one-half of travel time may be billed for

matters in the Northern District of Ohio. A sample fee application is included in the appendix.

Finally, counsel needs to be familiar with any local rules or customs concerning whether

or not time spent preparing the fee application is itself compensable. For example, the Judges in

the Northern District of Ohio, Western Division, do not typically allow fees for preparing the fee

application. Indeed, § 330(a)(6) provides that any compensation awarded for preparing the

application should be based on the level and skill reasonably required to prepare the application,

so that even where allowed, care should be taken in staffing the preparation of the application.

7185289 _1
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Section 330(a)(4)(B) of the Bankruptcy Code governs Chapter 13 professionals and Rule

2016(a) requires that professionals file fee applications. Most courts use the “lodestar method” to

analyze the reasonableness of attorney fees by determining a reasonable billing rate and

multiplying by the reasonable number of hours a task should take.1 Nonetheless, the lodestar

method is not required as many districts have implemented systems where debtors’ attorneys can

be awarded a presumptively reasonable fee, “sometimes called ‘no look’ fees because they are

awarded without the kind of detailed application and itemization of services that Rule 2016(a)

would otherwise demand.”2 The average fees for a Chapter 13 case vary across the country, but

typically, the debtor pays a small portion of the total fees so that the attorney will prepare and

file the Chapter 13 petition. Unlike in a Chapter 7, the remaining balance of attorney fees is paid

by the debtor’s post-petition income via plan payments that are distributed by the trustee.

Chapter 13 cases can be attractive for debtors due to the difficulty of payment in full

before filing a Chapter 7. Attorneys have gotten creative and begun filing what is colloquially

referred to as the “fee only plan”. The fee only plan proposes to pay the trustee and attorney their

administrative fees, no secured or unsecured priority creditors and a de minimis dividend to

general unsecured creditors. The emergence of fee only Chapter 13 plans is due in part to the

Supreme Court’s decision in Lamie v. United States Trustee and the enactment of BAPCPA in

2005, which made the process for filing bankruptcy “more complicated – increasing the need for

legal advice and, in turn, the cost of filing for bankruptcy.”3

Courts must consider whether the debtor proposing the fee only plan meets the good faith

requirement of § 1325(a)(3). As Congress did not define “good faith” in the Bankruptcy Code,

1 In re Brent, 458 B.R. 444, 450 (Bankr.N.D.Ill 2011)(citing In re Eliapo, 468 F.3d 592, 598 (9th Cir.2006)).
2 Brent at 450 (citing In re Williams, 357 B.R. 434, 439 n. 3 (6th Cir. BAP 2007)).
3 In re Puffer, 674 F.3d 78, 84 (1st Cir. 2012) (Lipez, J., concurring), on remand, 478 B.R. 101 (Bankr.Mass. 2012).



courts apply a totality of circumstances test.4 Most circuit courts have outlined a subjective,

holistic non-exhaustive list of factors for determining good faith.5 The majority of courts that

have addressed the issue of fee only plans have found that the plans fail to meet the good faith

requirement of § 1325(a)(3), although some on additional grounds.6

Some courts have refused to apply the factors to analyze the good faith of the debtors

because “a plan whose duration is tied only to payment of attorney’s fees simply is an abuse of

the provisions, purpose, and spirit of the Bankruptcy Code.”7 These courts point out that Chapter

13 was designed for debtors to propose repayment plans and fee only plans are “Chapter 7 cases

hidden within Chapter 13 petitions, blur[ring] the distinction between the chapters into a

meaningless haze.”8 Additionally, to allow debtors to file a Chapter 13 to pay attorney fees over

time would judicially invalidate the time limitations of § 727(a)(8).9 Given that the debtors in fee

only Chapter 13 plans are well suited for Chapter 7 otherwise, these plans “unnecessarily raise

the cost of filing a bankruptcy petition for debtors who do not need or are ill suited for Chapter

13; and subvert the Supreme Court’s holding in Lamie v. U.S. Trustee prohibiting the payment of

post-petition attorney’s fees from a debtor’s Chapter 7 bankruptcy estate.”10 Furthermore,

“[s]uch filings have the inherent effect of placing the interests of the attorney above those of his

4 Puffer, 674 F.3d at 82.
5 See In re Okoreeh-Baah, 836 F.2d 1030, 1033 (6th Cir. 1988) and In re Love, 957 F.2d 1350, 1357 (7th Cir. 1990)
6 See In re Dicey, 312 B.R. 456 (Bankr.N.H. 2004) (debtor’s plan proposed in bad faith where filed 2 weeks after
judgment for intentional torts of assault and battery entered against him which would have been non-dischargeable
under § 523(a)(6)), In re Lehnert, 2009 WL 1163401 (E.D.Mich. Jan. 14, 2009) (debtor’s plan proposed in bad faith
where largest creditors had non-dischargeability claims and debtors understated income by $1,000/month), Ingram
v. Burchard, 482 B.R. 313 (N.D.Cal. 2012) (Congress’ preference for Chapter 13 is tempered by restrictions and 0%
plan with lien strip was unfair manipulation of the Bankruptcy Code), and In re Barnes, 12-06613-8-RDD
(Bankr.E.D.N.C. Jan. 15, 2013) (above-median debtors’ plan with early termination language as debtors had no
secured or unsecured priority claims other than the trustee and attorney would be in bad faith, but 60 month plan
with no early termination language would not be in bad faith).
7 In re Paley, 390 B.R. 53, 59 (Bankr.N.D.N.Y 2008). See also In re Arlen, 461 B.R. 550, 553-4 (Bankr.W.D.Mo.
2011) (holding that the court need not perform an exhaustive analysis of the factors for good faith and “the key
inquiry is whether a plan violates the spirit and purpose of Chapter 13”).
8 Paley, 390 B.R. at 59-60.
9 In re Montry, 393 B.R. 695, 696-7 (Bankr.W.D.Mo. 2008).
10 Id.



client, the Court and the bankruptcy systems as a whole…” and allowing attorneys to utilize

Chapter 13 in this way runs afoul of the purpose of Chapter 13.11

The First Circuit in In re Puffer recently held that fee only plans are not per se bad faith

because “there may be special circumstances, albeit relatively rare, in which this type of odd

arrangement is justified.”12 The debtor would carry the heavy burden to justify the plan based on

special circumstances.13 The court made clear in Puffer that they were not approving fee only

plans generally and expressed concern that fee only plans seem to only advantage the attorney

and have the appearance of abuse.14

Exigency and inability to receive a Chapter 7 discharge may be special circumstances

that warrant approval of a fee only plan.15 Chapter 13 may also put a debtor in a better position if

they have ongoing medical debt that may necessitate a future bankruptcy within the eight year

waiting period between Chapter 7’s.16 The totality of circumstances analysis and individual

circumstances of the debtor are crucial to determining the good faith of a debtor in proposing a

fee only plan.17 Depending on the debtors’ circumstances, it could even border on malpractice to

file a Chapter 7 if their interests would be better served in Chapter 13.18

Certainly bankruptcy practitioners in some districts could consider a bifurcated fee

arrangement in filing a Chapter 7 in order to address the issue debtors’ inability to pay Chapter 7

11 In re Buck, 432 B.R. 13, 21-2 (Bankr.Mass 2010) (citing In re Diano, No. 01-85932-CRM, slip op., at 3-4
(Bankr.N.D.Ga Dec. 17, 2011).
12 Puffer, 674 F.3d at 83.
13 Id.
14 Id.
15 In re Molina, 420 B.R. 825 (Bankr.N.M. 2009) (court refused to read requirement of minimum dividend into the
Bankruptcy Code and found that debtor was complying with the letter and spirit of the Bankruptcy Code as written).
But see Paley at 60 (fee only plans for debtors ineligible for Chapter 7 invalidates § 727(a)(8)).
16 In re Crager, 691 F.3d 671. 675 (5th Cir. 2012) (holding that it was not erroneous for the bankruptcy court to find
debtor’s plan “was not an attempt to abuse Chapter 13, but rather a responsible decision given her particular
circumstances” as the 5th Circuit does not have a per se rule that 0% plans are bad faith).
17 Id. at 675-6.
18 Id. at 675 (citing to the bankruptcy court’s ruling).



fees in advance.19 Debtors’ attorneys unable to pursue a bifurcated fee agreement in their district

could always reduce their Chapter 13 fees below the no look or flat fee amount to allow some

dividend to unsecured creditors.20 Otherwise, debtors’ attorneys should expect an uphill battle in

convincing a court that the fee only plan should be confirmed.

19 See Bethea v. Robert J. Adams & Associates, 352 F.3d 1125, 1128 (7th Cir. 2003), Bankruptcy Court Northern
District of Illinois Standing Order dated February 17, 2004, and In re Slabbinck, 482 B.R. 576, 597
(Bankr.E.D.Mich. 2012).
20 See Molina, 420 B.R. at 826.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

WESTERN DIVISION

ABC CORPORATION,

Debtor.

Case No. 12-33996

Chapter 11

Judge Thomas Smith

MOTION OF THE DEBTOR-IN-
POSSESSION FOR AUTHORITY TO
EMPLOY COUNSEL, INCLUDING
DECLARATION

************************

Now comes ABC Corporation, the Debtor-in-Possession (“Debtor”), pursuant to 11 USC

§§ 327(a), 329 and Bankruptcy Rules 2014 and 2016-1, and respectfully moves this Court for an

order appointing and approving David Jones to represent the Debtor in these proceedings and

further represents as follows:

1. That on the _____ day of ____________________, 20_____, this case was commenced

pursuant to 11 USC § 1103 and § 1108 and the Debtor remains a debtor-in-possession.

2. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. § 1334. This is a

core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper before this Court

pursuant to 28 U.S.C. §§ 1408 and 1409.

3. The Debtor wishes to employ David Jones and the lawyers regularly associated with him,

duly admitted to practice in this Court, to represent the Debtor in this case.

4. The Debtor has selected David Jones for the reason that he has had considerable

experience in matters of this nature and the Debtor believes David Jones is

knowledgeable and well qualified to represent the Debtor in this proceeding.

5. The professional services to be rendered are as follows:
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a. To give the Debtor legal advice with respect to its powers and duties under its

bankruptcy proceeding;

b. To consult with and aid in the preparation and implementation of a plan of

reorganization and the collection of the assets of the Debtor;

c. To represent the Debtor in all litigation instituted by or against the Debtor;

d. To represent the Debtor in all matters related to this proceeding.

6. The Debtor states that David Jones and the attorneys regularly associated with Jones &

Baker Co. LPA, and the employees of Jones & Baker Co. LPA have no connection with

the Debtor, its creditors, or any other party in interest, their respective attorneys and

accountants, the United States Trustee or persons employed in the United States Trustee's

office.

7. The Debtor states that the attorneys regularly associated with David Jones are not

relatives of any Bankruptcy Judge or of the United States Trustee, nor do they have any

connection or relationship to any Bankruptcy Judge of the Northern District of Ohio or

the United States Trustee. The Debtor further states that it has inquired and to the best of

its knowledge, no one associated with David Jones in the practice of law is related to any

Bankruptcy Judge or the United States Trustee, or connected with any Bankruptcy Judge

of the Northern District of Ohio or the United States Trustee.

8. David Jones acknowledges that he is fully informed as to the limitation on compensation

set forth in § 328(b), and the prohibition against sharing of compensation set forth in

§ 504, as well as the other applicable rules governing retention, compensation and

conduct of professionals before this Court.
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9. The Debtor states that David Jones, as attorney for the Debtor, may, from time to time,

utilize the services of other attorneys, or paralegals with whom he is regularly associated,

and that the charges to be made to the Debtor will be based upon the rates in effect at the

time services are rendered. The current rates, which may be subject to future increases,

are:

Joseph Baker $300.00/hr.

David Jones $225.00/hr.
Associates $150.00/hr. - 200.00/hr.
Paralegals $ 90.00/hr. - 125.00/hr.

10. Counsel has received the sum of $_______________ as a retainer to cover fees and

expenses incurred by counsel for the Debtor. The retainer was paid into the Debtor as a

capital contribution by one of the members, Andrew B. Cook.

11. The Debtor and David Jones have agreed, as part of the arrangement due to the ongoing

services that will be required in this case, that an order allowing David Jones and the

attorneys and paralegals regularly associated with him to be paid on a monthly basis, all

fees and expenses incurred during the preceding month, with prior notification to the

Debtor, US Trustee’s Office, the Court and the Unsecured Creditor’s Committee, if any,

each month of the amounts billed, the substance of the services rendered, with subsequent

filing of fee applications for review and approval by the Court pursuant to 11 USC § 331.

It is recognized that all such fees and expenses paid would be subject to final approval by

the Court and possible disgorgement upon order of the Court and that nothing herein

should be construed to in any way limit the ability of the Court to review and evaluate the

reasonableness or propriety of any fees or expenses paid.

WHEREFORE, the Debtor requests the Court approve the employment of David Jones

and the attorneys and paralegals regularly associated with him to represent the Debtor herein at
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the rates of compensation indicated above, subject to review of the Court, and for such other

relief as is just and equitable.

/s/ Andrew B. Cook
Andrew B. Cook, Member

CERTIFICATE OF SERVICE
AND NOTICE PURSUANT TO LOCAL RULE 9013-1

Please take note that you have fourteen (14) days from the date of service, as set forth on

the Certificate of Service herein, to file an objection to this Motion, and that if an objection is not

timely filed with the Court and served on the Movant c/o David Jones, Jones & Baker Co.,

L.P.A, 1000 Main Street, Toledo, OH 43604, the Court may grant the relief requested without

further notice.

I certify that a copy of the foregoing Motion was served via ECF or U.S. Mail, as

indicated, to the parties listed below this _____ day of _______________, 20_____.

[insert attorney name
firm name
email address]

Twenty Largest Unsecured Creditors as follows:

XYZ Inc.
51 Sawyer Road #200
Columbus, OH 43215

[insert remaining 19 creditors here]

/s/ David Jones
David Jones
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

WESTERN DIVISION

ABC CORPORATION,

Debtor.

Case No. 12-33996

Chapter 11

Judge Thomas Smith

DECLARATION OF COUNSEL

David Jones (0012345)
Jones & Baker Co., L.P.A.
1000 Main Street
Toledo, OH 43604
Telephone: 419-242-1212
Facsimile: 419-242-1313
Email: djones@jonesbaker.com

************************

David Jones being first duly sworn, deposes and states as follows:

1. That this Verified Statement is made pursuant to the provisions of 11 U.S.C. § 327(a) and

(c) of the Bankruptcy Code regarding employment of professional persons, and in light of

the restrictions imposed thereon by Bankruptcy Rules 2014(a), 2016(b) and 5002;

2. That this Verified Statement supplements the disclosures contained in and accompanying

the Motion for Authority to Employ Counsel filed herewith;

3. That I am an attorney duly authorized to practice in both Federal and State Courts in the

State of Ohio;

4. That I practice law under the firm name of Jones & Baker Co. LPA. The firm maintains

offices for the practice of law at 1000 Main Street, Toledo, OH 43604;

5. That I have experience in bankruptcy, corporate reorganization and debtor/creditor law

and feel that I am qualified to represent the Debtor herein and am willing to accept

representation in these proceedings on the basis set forth in the Motion.
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6. That this Verified Statement affirms to this Court that neither myself, nor any person with

whom I am associated in the practice of law, or employed by my firm in the practice of

law, is a relative by blood or marriage of any Bankruptcy Judge of the Northern District

of Ohio; and that neither myself, nor any member of my firm, or employed by my firm, is

not now, nor has ever been, so connected with any such Judge that would render my

firm's appointment, or the Court's approval of my firm's employment in the within cause

improper or prohibited by Bankruptcy Rule 5002;

7. That this Verified Statement is to fully disclose to the Court that to the best of my

knowledge, I know of no matters that might be considered by any party to create an issue

or claim of conflict or lack of being a disinterested party; and neither myself, nor any

member of my firm, nor any employee of my firm, has any connections to the Judge, the

Debtor, any creditors, or any party in interest, their respective attorneys and accountants,

the United States Trustee, or any person employed in the Office of the United States

Trustee;

8. That this Verified Statement affirms the undersigned's acknowledgement that he is fully

informed as to the limitation on compensation set forth in § 328(b) and the prohibition

against sharing of compensation set forth in § 504;

9. That this Verified Statement affirms the undersigned's knowledge of the United States

Trustees Guidelines for Compensation and Expense Reimbursement of Expenses Filed

Under 11 U.S.C. § 330 and the U.S. Bankruptcy Court, Northern District of Ohio

Guidelines for Compensation and Expense Reimbursement of Professionals.

/s/ David Jones
David Jones
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

WESTERN DIVISION

In re:

ABC CORPORATION,

Debtor.

Case No. 12-33996

Chapter 11

Judge Thomas Smith

FINAL FEE APPLICATION OF JONES &
BAKER CO. LPA

************************

TO THE HONORABLE THOMAS SMITH, BANKRUPTCY JUDGE:

This Final Fee Application of Jones & Baker Co. LPA (the “Firm”), attorneys for ABC
Corporation, the Debtor-in-Possession, for compensation and reimbursement of expenses,
respectfully represents and shows as follows:

1. This Final Fee Application for an award of compensation for legal services
actually and necessarily rendered to the Debtor herein, and for reimbursement of actual and
necessary expenses, is made pursuant to Sections 330 and 326 of the United States Bankruptcy
Code and Bankruptcy Rule 2016. This Application seeks first, an award for services rendered
and reimbursement of expenses recorded during the period _______________ through
_______________. In addition, this Application seeks final approval of all the prior interim
orders; approval for payment of the funds held back from the early fee applications; and payment
of estimated fees and expenses as necessary for work performed from _______________ through
close of this liquidation proceeding.

2. By way of background, a voluntary Chapter 11 bankruptcy petition was filed on
_______________ by ABC Corporation.

3. The Debtor filed its application to retain the Firm on _______________ and the
Court approved the Debtor’s retention of the Firm by Order entered on _______________.

4. All of the professional services for which compensation is sought and all of the
expenses incurred for which reimbursement is requested were performed and incurred solely for the
Debtor in this case and pursuant to the professional responsibility of the Firm and not on behalf of
any other person or party in interest.

SERVICES RENDERED BY THE FIRM

5. The Firm maintains records of the time expended by attorneys and paraprofessionals
in rendering the services performed for the Debtor in this case. Such time records are made



2
7204911 _1 PERSON.174

contemporaneously with the rendition of such professional services and in the ordinary course of the
Firm’s practice, and are prepared by the attorney or paraprofessional person who had rendered the
service. A schedule of the professional services rendered showing the date performed, the services
rendered, the name of the attorney or paraprofessional who performed the services, and the amount
of time expended in each instance is annexed as Exhibit A (consisting of _____ invoice(s)). The
schedule shows those services recorded through _______________, for which compensation is
requested in this Application.

6. The Firm is requesting compensation for time which was devoted exclusively to
travel at one-half of the hourly rates normally charged by its attorneys and paraprofessionals.
Where time spent traveling was also utilized to perform other services, such as conferences or
dictation, that fact is noted in the attached schedule. The Firm requests compensation for such time
at its full hourly rate.

7. The Firm also maintains records of all actual and necessary expenditures incurred in
connection with the performance of professional services in this case. A schedule of such
expenditures for which disbursement was made and recorded as of _______________ and for
which reimbursement is requested is found at the end of each of the invoices attached as Exhibit A
annexed hereto (consisting of _____ invoice(s)). Mileage expense has been calculated at the rate of
$.565 per mile as of January 1, 2013, in accordance with Internal Revenue Service regulations.
Photocopies made on the Firm’s equipment are charged at the rate of 20¢ per page. When time
allows and the size of the job justifies, the Firm engages an outside copying service at a lower rate
per page. Postage is charged only in mass mailing situations, such as service of pleadings, and not
for ordinary correspondence.

8. Due to the multiple issues in the case, the Firm, to avoid overlapping of work, has
attempted to have certain individuals handle discreet issues. However, to keep others informed as to
the status of the proceedings, conferences between attorneys do occur. The Firm minimizes the
conferences to only those instances it believes necessary.

9. The services rendered in connection with this case are classified in specific
categories. The detailed time records for each category are attached hereto as Exhibit A.

10. During the period covered by this Application, the Firm rendered an aggregate of
__________ hours of professional services, with an aggregate value of $_______________.
Therefore, the Firm seeks $_______________. The average hourly rate for the attorneys and
paraprofessionals who have rendered services during the period covered by this Application is
$__________. In the present Application, the Firm seeks payment of $_______________, plus
$__________ in expenses, for a total sum in this Application of $_______________. Annexed
hereto as Exhibit A are invoices for the periods specified therein, showing a list of the attorneys and
paraprofessionals who have participated in the performance of such services, their respective hourly
billing rates, the total number of hours expended by each, and an extension of the value ascribed to
the services of each (at the discounted rate), which the Firm deems to be fair and reasonable
compensation for their services.
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A. General Administrative.

During the period covered by this Application, the Firm assisted the Debtor with the
overall general administration. This category includes services relating to assisting the Debtor
with all matters relating to the administration of these proceedings, addressing various insurance
and tax matters, and related matters.

All of these services were necessary and benefited the Debtor, customers, creditors and the
Estate. The following is a billing summary for this category of services:

ATTORNEY HOURS RATE AMOUNT

PARTNER

David Jones __________ $________ $_____________
Joseph Baker __________ $________ $_____________

ASSOCIATE

Name of Associate __________ $________ $_____________

PARALEGAL

Name of Paralegal __________ $________ $_____________

B. Factual Investigation.

This category includes services relating to the investigation of the Debtors, their Principals,
and the existence of insurance and bonds, review as well as execution of subpoenas and information
obtained as a result, collection and review of paper and electronic information, collection and
analysis of Debtor records, witness interviews and Rule 2004 depositions, and other investigatory
matters.

All of these services were necessary and benefited the Debtor, customers, creditors and the
Estate. The following is a billing summary for this category of services:

ATTORNEY HOURS RATE AMOUNT

(No Time Was Entered for this Task for this Time Period)

C. Creditor Communication.

This category includes services relating to various conferences and conversations with
customers and other creditors regarding the status of the liquidation proceedings and claims review.



4
7204911 _1 PERSON.174

All of these services were necessary and benefited the Debtor, customers, creditors and the
Estate. The following is a billing summary for this category of services:

ATTORNEY HOURS RATE AMOUNT

PARTNER

David Jones __________ $________ $_____________

D. Claims Management

This category includes all services relating to claims including, evaluation claims coverage
issues, working with _______________ relating to claims, and all matters related to claims
litigation.

All of these services were necessary and benefited the Debtor, customers, creditors and the
Estate. The following is a billing summary for this category of services:

ATTORNEY HOURS RATE AMOUNT

PARTNER

David Jones __________ $________ $_____________
Joseph Baker __________ $________ $_____________

ASSOCIATE

Name of Associate __________ $________ $_____________

PARALEGAL

Name of Paralegal __________ $________ $_____________

E. Miscellaneous Litigation

This category includes services relating to various matters and hearings thereon, including
the remaining litigation matters with _______________, and _______________.

All of these services were necessary and benefited the Debtor, customers, creditors and the
Estate. The following is a billing summary for this category of services:

ATTORNEY HOURS RATE AMOUNT

PARTNER

David Jones __________ $________ $_____________
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Joseph Baker __________ $________ $_____________

ASSOCIATE

Name of Associate __________ $________ $_____________

F. Executory Contracts.

This category includes services relating to the relationship with _______________, as well
as miscellaneous issues as to the Debtor’s office space lease, storage contract, if any, parking space
lease, if any, telephone contracts, internet contracts, and miscellaneous contracts relating to the
commencement of the Debtor’s office, as well as evaluation of any other Debtors’ executory
contracts and motions relating to same.

All of these services were necessary and benefited the Debtor, customers, creditors and the
Estate. The following is a billing summary for this category of services:

ATTORNEY HOURS RATE AMOUNT

(No Time Was Entered for this Task for this Time Period)

G. Motions for Relief from Stay.

This category includes services relating to motions for stay relief filed in several state court
proceedings by certain Plaintiffs, seeking authority to pursue claims against parties related to the
Debtors, once those proceedings were stayed. Counsel prepared briefs in opposition to stay relief in
various litigation cases, researched the extent of the stay and property of the estate, and prepared
affidavits for state court pleadings.

All of these services were necessary and benefited the Debtor, customers, creditors and the
Estate. The following is a billing summary for this category of services:

ATTORNEY HOURS RATE AMOUNT

(No Time Was Entered for this Task for this Time Period)

H. Preference Litigation.

This category includes review and preparation of materials and pleadings for preference
claims and other similar recovery claims against affiliates and other transferees.

All of these services were necessary and benefited the Debtor, customers, creditors and the
Estate. The following is a billing summary for this category of services:
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ATTORNEY HOURS RATE AMOUNT

(No Time Was Entered for this Task for this Time Period)

I. Sale/Asset Disposition.

This category includes services related to analyzing issues related to disposition of the
Debtors’ assets, particularly issues regarding the Debtors’ coins.

All of these services were necessary and benefited the Debtor, customers, creditors and the
Estates. The following is a billing summary for this category of services:

ATTORNEY HOURS RATE AMOUNT

PARTNER

David Jones __________ $________ $_____________
Joseph Baker __________ $________ $_____________

ASSOCIATE

Name of Associate __________ $________ $_____________

J. Fee Applications.

This category includes services relating to the preparation for fee application hearings at
Court, including attendance and preparation of status reports for such hearings. It does not include
any time spent preparing the fee applications.

All of these services were necessary and benefited the Debtor, customers, creditors and the
Estate. The following is a billing summary for this category of services:

ATTORNEY HOURS RATE AMOUNT

PARTNER

David Jones __________ $________ $_____________

K. Debtor Report.

This category includes services relating to the preparation of Debtor reports for filing with
the Court.

All of these services were necessary and benefited the Debtor, customers, creditors and the
Estate. The following is a billing summary for this category of services:
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ATTORNEY HOURS RATE AMOUNT

(No Time Was Entered for this Task for this Time Period)

L. Financing.

ATTORNEY HOURS RATE AMOUNT

ASSOCIATE

Name of Associate __________ $________ $_____________

11. Neither the Firm nor any of its partners or associates has received any
compensation for the services or expenses covered by this Application.

12. No part of the compensation requested in this Application will be shared with any
other person or firm and no agreement exists nor will be made between the Firm and any other
person or firm for sharing any compensation received.

13. The Firm is unaware of any unpaid administrative expenses except those fees due
the Debtor.

WHEREFORE, for the period of _______________ through _______________, the Firm
respectfully requests that it be allowed compensation in the sum of $_______________. Further,
the Firm requests that it be allowed reimbursement of expenses in the amount of
$_______________;

That an Order be entered authorizing and directing the payment of such compensation and
reimbursement of expenses advanced herein as an administrative expense pursuant to Section
503(b)(2) of the Bankruptcy Code and 15 U.S.C. §78eee(b)(5) and entitled to priority pursuant to
Section 507(a)(1) of the Bankruptcy Code; and

That an Order be entered providing final approval of all the prior interim orders with respect
to fees awarded to Jones & Baker.

Dated: _______________

Respectfully submitted,

/s/ David Jones
David Jones (0012345)
Jones & Baker Co., L.P.A.
1000 Main Street
Toledo, OH 43604
Telephone: 419-242-1212
Facsimile: 419-242-1313
Email: djones@jonesbaker.com
Attorney for ABC Corporation, Debtor
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STATE OF OHIO )
)SS

LUCAS COUNTY )

David Jones, individually deposes and says that he is one of the attorneys for the Debtor
herein; that he has read the foregoing Application, that the compensation and expense
reimbursement conforms with the Guidelines for the United States Bankruptcy Court for the
Northern District of Ohio, that the compensation and expense reimbursement requested are billed at
rates, and in accordance with practices, no less favorable, to the Debtor than those customarily
employed by applicant and in fact, fees are billed at the Firm’s usual and customary rates, and that
the same is true to the best of his knowledge, information and belief; that there is no agreement or
understanding existing either directly or indirectly for a division of fees between the Firm or the
creditors, or any of them or their attorneys, or any other person rendering services in this case, or
any other person except that said compensation may be shared with members or regular associates
of the Firm as permitted by federal bankruptcy law.

David Jones

SWORN TO BEFORE ME and subscribed in my presence by David Jones, this _______

day of _____________, 20_____.

Notary Public
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CERTIFICATE OF SERVICE

I certify that on the _____ day of _______________, 20_____, a true and correct copy of

the foregoing fee application was served:

Via the courts’ Electronic Case Filing System on these entities and individuals who are

listed on the court’s Electronic Mail Notice List:

[insert attorney name
firm name
email address]

And by regular U.S. mail, postage prepaid, on:

Name
Company
Address
City, State zip

/s/ David Jones
David Jones (0012345)
Jones & Baker Co., L.P.A.
1000 Main Street
Toledo, OH 43604
Telephone: 419-242-1212
Facsimile: 419-242-1313
Email: djones@jonesbaker.com
Attorney for ABC Corporation, Debtor


