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Filing a Petition for an “Incompetent” Person 

The Who and The How 
 

By Jacob T. Simon 

Liss Law, LLC, Brookline, Mass. 

 

 

Nothing in the bankruptcy code requires that a debtor be of sound mind, or even that 

she be an adult. Cases decided under the bankruptcy code support or at least assume that 

infants and other incompetents are eligible for voluntary bankruptcy relief. In re Kjellsen, 

53 F.3d 944, 946 (8th Cir. 1995). The purpose of Fed. R. Bankr. P. 1004.1 is to permit 

the next friend of an incompetent person to act expeditiously, particularly where no 

guardian had been appointed for debtor, in order to protect the incompetent’s interests. In 

re Myers, 350 B.R. 760 (Bankr. N.D. Ohio 2006). 

 

Fed. R. Bankr. P. 1004.1 provides [in part]: 

 

If an infant or incompetent person has a representative, including a general 

guardian…the representative may file a voluntary petition on behalf of the 

infant or incompetent person.
1
 An infant or incompetent person who does 

not have a duly appointed representative may file a voluntary petition by 

next friend or guardian ad litem. The court shall appoint a guardian ad 

litem for an infant or incompetent person who is a debtor and is not 

otherwise represented or shall make any other order to protect the infant or 

incompetent debtor. [Emphasis added]. 

 

I. Who May File? 

 

A. Guardian and Conservator 

 

If an incompetent person has a representative such as a guardian, committee, or a 

conservator, a voluntary bankruptcy petition may be filed on their behalf. Courts are 

divided on the issue of whether a guardian needs “explicit” authorization in order to file a 

bankruptcy petition on behalf of the incompetent debtor. There is little case law on the 

matter but at least one court determined that a guardian may file a bankruptcy petition 

without the explicit authorization of the appointing court. In re Hall, 188 B.R. 476, 483 

(Bankr. D.Mass. 1995). 


1
 Compare to Bankruptcy Rule 1016, which authorizes the continuation of a bankruptcy case when a debtor 

becomes incompetent during administration of the case. In re Murray, 199 B.R. 165, 170 (Bankr.  M.D. 

Tenn. 1996) [emphasis added]. 



NORTHEAST CONSUMER FORUM 2013

548



However, where the minor or incompetent does not have a guardian, trustee, 

conservator or next friend, the court has the discretion to appoint or to refuse to appoint a 

guardian ad litem. The determination of incompetency is made by reference to state law:  

 

Because there is no federal law dealing with the determination of mental 

incompetency in the sense of management of an individual's personal and 

business affairs ..., and since this has traditionally been an area left to the 

various state laws, ... it would be appropriate to look to the laws of ... the 

state of the Debtor's present domicile for guidance ... 

 

 In re San Miguel Sandoval, 327 B.R. 493 (B.A.P. 1
st
 Cir. 2005)(citing In re Moss, 239 

B.R. 537, 539 (Bankr. W.D.Mo. 1999); In re Moody, 105 B.R. 368, 371 (S.D. Tex. 1989).  

 

 Additionally, the court may use equitable powers for the continuance of a case should 

a debtor become incompetent after filing. See, e.g., In re Moss, 239 B.R. 537 (Bankr. 

W.D. Mo. 1999)(court appointed limited guardian for pro se debtor during pendency of 

bankruptcy case). 

 

B. Next Friend 

 

The first two sentences of Rule 1004.1 address the steps to be taken before filing a 

bankruptcy petition for an infant or incompetent person: Such person may file a petition 

through a “representative”, which is described as a general guardian, committee, 

conservator or similar fiduciary. If such person has no duly appointed representative, such 

person may file bankruptcy through a “next friend”.   

 

In one of the few bankruptcy cases to address the issue of the next friend, the court 

held that the underlying purpose of F.R.Civ.P. 17(c) is to permit someone, the next friend 

of an incompetent, to act expeditiously, particularly where a guardian has not been 

appointed, in order to protect the interests of the incompetent.
2
 

 

Rule 1004.1 and 11 U.S.C. §105(a) authorize the court to appoint a next friend to act 

on the debtor’s behalf. A next friend need not be an attorney. When considering the 

appointment of a next friend the court will weigh heavily whether the person is a close 

family  member and whether they have a close working knowledge of the incompetent’s 

financial dealings. The fact that the person seeking appointment as next friend is the 

debtor’s spouse or other close relative who might have an interest in the debtor's financial 

affairs will not necessarily be a basis for denying the request. 


2
 In re Zawisza, 73 B.R. 929, 935 (Bankr. E.D. Pa. 1987). 
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Rule 1004.1 affords the court wide discretion to “make any other order to protect” an 

incompetent debtor.
3
  

 

C. Bankruptcy Court Appointed Guardian 

 

The issue of whether a guardian ad litem may be appointed by a bankruptcy court 

during the pendency of a case is almost entirely devoid of case law. But in a recent case 

filed by a pro se debtor, a bankruptcy court sua sponte appointed a local bankruptcy 

attorney as guardian ad litem.
4
 The court authorized the attorney “to render all necessary 

and appropriate services required.” 

 

Bankruptcy courts and trustees must also consider the issue of how to proceed where 

a seemingly clear-minded debtor becomes incompetent post filing. In Moss, a pro se 

debtor began to exhibit bizarre and irrational behavior
5
 shortly after filing the bankruptcy 

petition.
6
 The court appointed a limited guardian ad litem for the limited purpose of 

handling matters related to the bankruptcy estate.
7
 The court held that appointing a 

limited guardian was appropriate because the debtor’s failure to cooperate was 

attributable to her mental state, rather than of a disregard of the court. The court reasoned 

that a limited guardian would protect the debtor, conserve judicial resources, and 

facilitate judicial economy. 

 

A court-appointed guardian may file a voluntary bankruptcy petition on behalf of an 

incompetent person if the guardian is authorized to do so. In such a case, the signature of 

the actual debtor would not be required.
8
 


3
 Rule 1004.1 specifically addresses the issue of a Debtor becoming incompetent after the petition is filed. 

In such a case, the court “shall” appoint a guardian ad litem the Debtor who does not otherwise have 

representation.  

4
“Upon consideration of: (1) the proceedings in this Chapter 13 case; (2) the Debtor’s prior Chapter 13 

cases, Case No. 12-19190-JNF and 12-16148-JNF; (3) Case No. 12-13973-FJB, a purported Chapter 13 

petition executed by the Debtor on behalf of “The Estate of Robert J. Jeffress, Died 11/29/1989” which was 

dismissed on June 7, 2012; and (4) the Debtor’s statements at the hearings conducted on January 17 and 

January 24, 2013 and it appearing that the Debtor is not represented in this case, the Court finds that the 

Debtor is in need of representation in this case to protect Debtor and the estate.” In re Blakely, No. 13-

10035 (Bankr. Mass. January 29, 2013)(order appointing guardian ad litem). 

5
Debtor submitted a forged doctor’s note stating that she was suffering from symptoms of multiple sclerosis 

and later filed a declaration that she had died of a brain aneurysm, among other things. 

6
 Moss, 239 B.R. at 538. 

7
 The court grounded its authority to appoint a limited guardian ad litem in its equitable powers granted by 

11 U.S.C. §105. 

8
 It is an act of fraud for a guardian to sign the petition with Debtor’s name only. Instead, the signature 

should clearly identify the guardian, such as: John Smith, through Jane Smith.  
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D. By Power of Attorney 

 

Pursuant to Fed. R. Bankr. P. 9010(a), a debtor may appear and "perform any act not 

constituting the practice of law, by an authorized agent, attorney in fact, or proxy." It is 

well-settled that an attorney-in-fact may commence a bankruptcy case in appropriate 

circumstances.
9
 

 

Although many courts have held that a bankruptcy case may be commenced through 

an attorney-in-fact, it remains a risky option.
10

 Specifically, an attorney-in-fact may 

commence a bankruptcy case on behalf of a debtor so long as certain conditions are met:  

a. The debtor is qualified under 11 U.S.C. §109; 

b. The commencing of the case is authorized by the power of attorney; 

c. Commencing the case does not constitute the practice of law.
11

 

 

At least one court requires the following action on the part of the attorney in fact to 

insure that the petition in properly filed: 

a. The petition and other documents filed in the case must be executed by the 

attorney in fact in a manner which reflects the representative capacity of the 

attorney in fact. 

b. A copy of the power of attorney must be filed with the petition. 

c. The attorney in fact must attend the 341 meeting of creditors. 

d. The attorney in fact must file the current address for the Debtor.
12

 

 

There are few cases concerning the signature of a non-debtor on a bankruptcy petition 

and schedules. But they are unanimous in that they require the written power of attorney 

to be broad enough or specific enough to authorize the filing.
13

 A number of courts have 

held that as long as the power of attorney includes the “general authority to litigate” then 

the attorney in fact has the authority to commence a bankruptcy case.
14

 However, some 


9
 In re Curtis, 262 B.R. 619, 622 (Bankr. D.Vt. 2001). 

10
 See In re Woods, 248 B.R. 322 (Bankr. W.D. Tenn. 2000)(cause for dismissal where chapter 13 petition 

filed on behalf of debtor-ward was not authorized either by conservatorship court or by conservator). 

11
 Id.  

12
 Hurt, 234 B.R. at 2-3. 

 In re Eicholz, 310 B.R. 203, 207 (Bankr. W.D.Wash. 2004) 

14
 Id. 
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courts have held that the power of attorney must expressly authorize the filing of a 

bankruptcy [emphasis added]
15

. 

 

II. How Do I Protect My Client? 

 

Securing guardianship and conservatorship for a mentally incompetent client before 

the bankruptcy filing is the clearest way to ensure a painless bankruptcy. In the event that 

a petition must be filed quickly and you are unsure whether your potential client is 

competent, it is a good precaution to have both a next friend and the debtor sign the 

petition and schedules. 

Federal Rule of Civil Procedure 17 is applicable to adversary proceedings in 

bankruptcy cases through Federal Rule of Bankruptcy Procedure 7017.
16

 Specifically, 

Rule 17(c) indicates a recognition of the value of independent representation on behalf of 

persons not in a position to protect their own interests.
17

 

The appointment of a next friend is usually accomplished by motion filed 

simultaneously with the petition.
18

 Absent an appointment of conservator for the debtor, 

there is the obvious potential for abuse. At a minimum most courts will require that the 

motion is accompanied by a power of attorney, a declaration from the person seeking to 

be appointed, and an explanation to the court that granting such a motion is in the best 

interest of the debtor. 

 

 


15

 See In re Brown, 163 B.R. 596, 598 (Bankr.N.D.Fla.1993)(power of attorney must expressly authorize 

the filing of bankruptcy); In re Gridley, 131 B.R. 447, 449 (Bankr. D.S.D. 1991)(allowing filing where 

power of attorney contained specific provision authorizing attorney-in-fact to file); In re Smith, 115 B.R. 84 

(Bankr. E.D. Va. 1990)(spouse of incapacitated debtor could not file bankruptcy petition by virtue of power 

of attorney, but court-appointed guardian with specific authorization could file). 

16
 Fed. R. Bankr. P. 7017. 

17
 Laura B. Bartell, Due Process for the Unknown Future Claim in Bankruptcy – Is this Notice Really 

Necessary?, 49 Wayne L. Rev. 885, 916 (2004). 

18
 F.R. Civ. P. 17(c) gives the court wide authority to fashion such an order as it deems necessary for the 

protection of the incompetent. In re Zawisza, 73 B.R. 929 (Bankr. E.D. Pa. 1987). That purpose is served in 

the case sub judice, where the Debtor's interests could be prejudiced if a bankruptcy petition could not be 

filed except by a duly-appointed guardian, as the appointment of a guardian is a process which could take 

some time, especially since no such proceeding has transpired to date. The activities precipitated by the 

filing of any federal law suit rarely await the possibly ponderous process of the appointment of guardian. 

This is particularly true of this case, as in many bankruptcies, where timing is apparently significant. Id. at 

935-936. 
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THIS DOCUMENT IS OFFERED FOR EDUCATIONAL 
PURPOSES AND IS THE SOLE WORK OF THE AUTHOR 
 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MASSACHUSETTS 

_______________________________
 
In re:  John Smith,       Case No. 11-64225 

Debtor      Chapter 13 
 

_______________________________ 
 

MOTION TO ALLOW JANE SMITH TO REPRESENT DEBTOR AS 
GUARDIAN AND NEXT FRIEND 

 
NOW COMES JANE SMITH (“Movant”), and moves this Court to enter an 

Order allowing her to act in the stead of Debtor, John Smith. In support of this motion, 

Movant states the following: 

1. On January 25, 2011, Movant filed this chapter 13 bankruptcy petition on behalf 

of Debtor.  

2. Prior to his complete disability, Debtor executed a power of attorney, appointing 

his wife, Jane Smith, as his attorney in fact. Exhibit A. (Filed under seal pending 

impoundment order). 

3. Movant and John Smith have been married for 45 years. 

4. Movant has been handling Debtor’s financial affairs for the past several years. 

5. Debtor is suffering from advanced dementia1, and as incapable of making 

informed decisions with respect to finances. 

6. Movant states that failure to appoint a guardian in this matter would create an 

unreasonable risk to the Debtor’s health and welfare, and to the bankruptcy estate. 

7. Those findings are supported by statements from Debtor’s physician. Exhibit B. 

(Filed under seal pending impoundment order). 

WHEREFORE, Movant respectfully requests that this Honorable Court grant this motion. 

 
Respectfully submitted: 

John Smith, through Jane Smith 
By counsel, 

Dated: January 25, 2011 
/s/ Jacob T. Simon 

                                                             
1 Avoid disclosure of any specific information relating to Debtor’s medical condition. Filing a public 
document that has personal medical information may be a violation of HIPAA privacy rules.  
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THIS DOCUMENT IS OFFERED FOR EDUCATIONAL 
PURPOSES AND IS THE SOLE WORK OF THE AUTHOR 
 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MASSACHUSETTS 

_______________________________
 
In re:  John Smith,       Case No. 11-64225 

Debtor      Chapter 13 
 

_______________________________ 
 
MOTION TO WAIVE CREDIT COUNSELING REQUIREMENT FOR DEBTOR 
 

NOW COMES JANE SMITH (“Movant”), and respectfully moves this Court to 

waive Debtor’s credit counseling. In support of this motion, Movant states the following: 

1. This chapter 13 case was filed on January 25, 2011. 

2. The requirement for credit counseling under §109(h)(1) of the Bankruptcy Code 

does not apply to a Debtor whom the court determines to be unable to comply 

with those requirements because of disability.  

3. Debtor is incapacitated and disabled, as defined in §109(h)(4).  

4. Debtor is incapable of making informed decisions with respect to finances. 

5. Those findings are supported by statements from Debtor’s physician. 

6. Movant has and continues to manage her husband’s financial matters.  

WHEREFORE, Movant respectfully requests that this Court grant this motion to waive 

the credit counseling requirement and to grant any other relief deemed proper. 

 
Respectfully submitted: 

John Smith, through Jane Smith 
By counsel, 

Dated: January 25, 2011 
/s/ Jacob T. Simon 
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