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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION
)
)
) Case No.
) Chapter 13
Debtor][s]. )
)

MORTGAGE MODIFICATION MEDIATION ORDER

This case was considered by the Court on the debtor[s]” Motion for Mortgage
Modification Mediation (Doc. No. ). Finding that the debtor[s] desire to retain their
residential property and have stated that they have sufficient income to justify mediation with the
goal of modifying the current mortgage[s] encumbering their residential property, it is:

ORDERED:

1.

Creditor Representative. Within 14 days of the entry of this Order, the creditor, if
unrepresented, shall file a designation on the record of the creditor’s contact for this
loan modification mediation, and supply debtor and debtor’s counsel with the loan
modification package.

Scheduling. Within 28 days of the entry of this order, counsel for debtor[s] or, if
unrepresented, the debtor[s] shall coordinate the date, time, and place of the
mediation at a mutually convenient time working directly with creditor[s]’ counsel
and the mediator.

Completion of Mediation within 90 Days. The debtor[s] and are
ordered to attend mediation to be scheduled within 60 days of the date of this order
and completed within 90 days, unless agreed to by all parties.

Selection of Mediator. The parties shall select a qualified mediator from this Court’s
list of approved attorney mediators. A Notice of Scheduling Mediation shall be filed
with the Court within 7 days of scheduling the mediation.

Court Selection of Mediator. If the parties are unable to agree or to secure a mediator
within 28 days of the entry of this order, counsel for debtor[s] or debtor[s] shall, or
the creditor[s]’ counsel may, notify the Court, in writing, so that the Court can
appoint an acceptable mediator.

Debtor[s]’ Financial Documents. Counsel for debtor[s] or, if unrepresented, the
debtor[s] shall, 28 days after entry of this order, provide debtor[s]’ most current
(within 30 days) financial information to Counsel for creditor[s] if applicable and as
follows:

a. HAMP RMA Financial Disclosure;
b. Lender Specific Modification Form,;
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c. Last 2 months of pay stubs for all non-self-employed borrowers;
6 month profit/loss statement from self-employed borrowers, typed, signed and
dated on business letterhead;
Benefit Statements (Social Security, Disability, Unemployment, Welfare,
Pension Award Letter, etc.);
Lease agreement (if claiming rental income), or contribution letter;
Last 2 months of bank statements (all pages), personal and business, if applicable;
Last 2 years of signed Tax Returns, personal and business, if applicable;
IRS Form 4506-T;
Current utility bill (with debtor[s]’ name on it and property address);
Homeowners’ insurance quote/policy;
Current tax assessment for property;
. Proof of HOA Dues;
Hardship Letter, signed and dated;
Schedule I;
Schedule J;
Chapter 13 Plan;
Consent to Escrow, signed and dated;
Dodd-Frank Form; and
Any additional documents requested by creditor.

o

@
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7. Creditor Request for Additional or Updated Documents. At least 14 days prior to the
scheduled mediation, creditor[s] and its counsel shall review the debtor[s]’ financial
information and notify the debtor[s] of any additional or updated financial records
they must supply to the creditor[s], the Chapter 13 Program Manager at
stevew(@cl13orl.com, and to the mediator. Debtor[s] shall provide creditor[s]” and its
counsel all reasonably requested additional financial records within 72 hours of such
notification. If there is a non-filing co-borrower, creditor[s] may request financial
information from the non-filing co-borrower in anticipation of the mediation if the
filing debtor intends to use the non-filing co-borrower’s income to qualify for a
modification. Upon receipt of all documents, creditors]’ counsel shall timely submit
the documents to underwriting at least 10 days in advance of the mediation.

8. Identification of Mediation Participants with Settlement Authority. At least 21 days
prior to the scheduled mediation, counsel for the creditor[s] must provide a completed
Certification of Settlement Authority identifying the creditor[s]’ representative[s]
who will appear at the mediation to the Chapter 13 Program Manager at
stevew(@c13orl.com, the mediator, and debtor[s]’ counsel along with the case number
of the action and contact information for all of the parties. The contact information
must include the last known mailing address, phone number, and email address for
each party. At least one of the creditor[s]’ representatives designated in the
Certificate of Settlement Authority must attend any mediation session scheduled
pursuant to this Order. The creditor[s]’ representative may appear telephonically as
long as they also are available to sign a binding settlement agreement by facsimile,
email, or other electronic means, at the time of the mediation. Creditor[s] may amend
the Certificate of Settlement Authority to change the designated creditor[s]’
representative provided they supply the amended Certificate of Settlement Authority
to the Chapter 13 Program Manager at stevew(@c13orl.com no later than 5 days prior
to the mediation session.
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Mediation Parties Must Attend Entire Mediation Session. The trustee of a securitized
loan or its fully authorized designee with complete and master servicer settlement
authority (to settle within the guidelines of any third party, or subject to any third
party investor approval) or a specialist from the creditor[s]’ mortgage modification
department with complete and master servicer authority to settle must attend and
continuously participate in the entire mediation session.

Telephonic Attendance by Creditors. Both counsel for the creditor[s] and the
creditor[s]’ representative designated in the Certificate of Settlement Authority may
participate in the mediation by telephone. If counsel for the creditor[s] or the
creditor[s]’ representative is not physically present at the mediation, each must be
able to sign a binding settlement agreement by facsimile, email, or other electronic
means, at the time of the mediation. Debtor[s] and debtor[s]’ counsel or special
counsel must be physically present at the mediation.

Mediator Report. Within 7 days of the conclusion of the mediation, the mediator is
directed to file a written report indicating whether any agreement on a mortgage
modification was reached. Parties are directed to promptly seek any necessary court
approval for the mortgage modification and to formalize the modification in any
needed legal documents.

Mediation Fee ($385.00). Upon filing this Motion to Mediate, the debtor[s] shall pay
to the Chapter 13 trustee the mediation cost of $385.00 ($350.00 for the mediator and
$35.00 trustee fee) for two hours of mediation. The Chapter 13 trustee is directed to
disburse to the mediator this fee promptly upon the earlier of the mediator filing a
report concluding the mediation, continuing the mediation, or upon modification of
the loan. The mediator also is entitled to the full $350.00 fee (and the Chapter 13
trustee is authorized to disburse the fee) if either party fails to timely cancel the
mediation session or to attend a scheduled mediation session. A cancellation is
considered timely if it is received by the mediator and all parties no later than 14 days
prior to the scheduled mediation date.

Creditor Fee. Counsel for the creditor[s] is entitled to receive a reasonable fee for all
work involved in connection with the mediation, including requesting and reviewing
documents, preparing for the mediation, scheduling the mediation, and attending the
mediation, and will clearly delineate such fee in the completed agreement or by
amended proof of claim.

Debtor[s]” Counsel Fee. Debtor[s]’ counsel also is entitled to receive a reasonable
attorney’s fee, and shall file supplemental or amended Disclosure of Attorney’s Fee
as required by Bankruptcy Rule 2016(b) within 15 days of receipt.

Written Roll. Prior to the commencement of any mediation conference, the mediator
shall take a written roll listing the presence of the debtor[s], debtor[s]’ counsel, if any,
creditor[s]’ counsel, and creditor[s]’ representative with full authority to settle within
the guidelines of any third party or subject to any third part investor’s final approval.
If the mediator determines that a needed party is not present, the mediator shall report
the non-appearance by that party on the written roll. If the mediator determines that
the creditor[s]’” representative present does not have full authority to settle pursuant to
the Certificate of Settlement Authority, the mediator shall report that the creditor[s]’
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representative did not appear on the written roll as a representative with full
settlement authority as required by this Order.

The written roll and communication of authority of the mediator is not a mediation
communication. If a mediation does not occur because a party fails to attend or the
creditor[s]’ representative lacks settlement authority, the Court may order the non-
attending party to physically appear at all future scheduled mediations, tax costs of
another mediation to the non-attending party, or impose other sanctions as the Court
deems appropriate, including entering an Order Granting the Modification of the
Mortgage substantially complying with the HAMP guidelines or awarding attorney’s
fees and costs to the opposing party.

Privileged Communications. All statements made by the parties, attorneys, and other
participants at or associated with the mediation (except as provided in paragraph 15
above regarding the written roll) are privileged and not reported, recorded, or placed
into evidence, made known to the Court, or construed for any purposes as an
admission. No party shall be bound by any statement made or action taken at the
mediation conference unless an agreement is reached.

Stay Lifted to Allow Loan Modification. The automatic stay is modified, to the
extent necessary, to facilitate the mortgage creditor[s]’ loan modification terms
pursuant to this Order. The parties shall timely submit any agreed loan modifications
to the Court for approval.

All parties are directed to comply with this Order and to engage in the mediation
process in good faith. Failure to do so may result in the imposition of damages
and sanctions.

DONE AND ORDERED in Orlando, Florida, on

[NAME OF JUDGE]
United States Bankruptcy Judge
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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION
Inre:
Case No. IIIGIGINININININGN
I Chapter 13

Debtor(s).* /

ORDER DIRECTING MORTGAGE MODIFICATION
MEDIATION AND ESTABLISHING MEDIATION COMPENSATION

THIS CASE came on for consideration of a motion for mortgage modification mediation
(the “Motion”) in the form of a motion filed at ||jjjjlilij. The Motion requests mediation for
the purpose of modifying the mortgage agreement between the Debtor and Bank of America (the
“Creditor”). Based on the Court’s review of the Motion and the record, the Court finds that the

Motion should be granted. Accordingly, it is

ORDERED:
1. The Motion is granted.
2. If an attorney has not appeared in this case on behalf of the Creditor, then within

14 days of entry of this Order, the Creditor shall file a designation on the record of
the attorney, or other person, who will serve as the Creditor’s representative in
connection with this mediation and that person’s contact information, including e-
mail address.

3. Within 21 days of entry of this Order, the Creditor shall supply the Debtor’s
counsel, or the Debtor if unrepresented, with the Creditor’s loan modification
requirements.

* All references to “Debtor” shall refer to both debtors in a case filed jointly by two
individuals.
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The Court directs the parties to mutually select a mediator and file a notice

with the Court identifying the selected mediator. If the parties fail to file such

notice within 21 days of entry of this Order, the movant shall file a request for

the Court to appoint a mediator.

The Mediator is entitled to compensation of $350 for two hours of mediation, to

be paid equally by the parties prior to commencement of the mediation. If the

parties agree to continue the mediation beyond two hours, the Mediator shall

thereafter be entitled to his/her normal hourly rate for residential mortgage

modification mediation, or such other rate as the parties and the Mediator may

agree upon, to be paid equally by the parties prior to the conclusion of the

mediation.

The mediation shall be scheduled to occur within 60 days of entry of this Order.

The Mediator is responsible for coordinating a mutually convenient date, time,

and place of the mediation.

At least 21 days prior to the scheduled mediation, the Debtor’s counsel, or the

Debtor if unrepresented, shall provide to the Creditor’s representative the

Debtor’s following information:

Completed HAMP RMA Financial Disclosure Loan Modification Package;

Completed Lender Specific Modification Form;

Last two months’ pay stubs for all non self-employed borrowers;

Six month profit/loss statement from self-employed borrowers, typed, signed

and dated on business letterhead;

e. Benefit Statements (Social Security, Disability, Unemployment, Welfare,
Pension Award Letter, etc.);

f. Lease agreement (if claiming rental income) or contribution letter;

Last two months’ bank statements (all pages), personal and business, if
applicable;

o oe
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10.

h. Last two years federal income tax returns (including all schedules), personal

and business, if applicable, signed and dated;

IRS Form 4506-T;

Current utility bill (showing name and property address of debtor/debtors);

Homeowners’ insurance quote/policy;

Current tax assessment for property;

Proof of HOA fees and payment status;

Hardship Letter, signed and dated;

Schedule I;

Schedule J;

Chapter 13 Plan, if applicable;

Consent to Escrow, signed and dated;

Completed Dodd-Frank Form;

Any additional information requested by the Creditor or identified as

required information on the Creditor’s website; and

u. Any appraisals or other evidence of value obtained or relied upon by the
Debtor.

N - Rl o

At least 14 days prior to the scheduled mediation, the Creditor shall review the
Debtor’s financial information and notify the Debtor of any additional or updated
financial records the Debtor must provide to the Creditor. The Debtor must
provide additional or updated records within three business days of such
notification.

Each party or its representative having full authority to settle without further
consultation shall attend the mediation with counsel, if any. If the failure of a
party to comply with this requirement results in an impasse, such party may be
liable for sanctions to include payment of all fees incurred by the other parties
to the mediation. Telephonic appearance may be authorized in advance by the
Mediator, at the Mediator’s discretion. At the Mediator’s request, the trustee
of a securitized loan or its fully authorized designee with complete and master
servicer settlement authority shall provide the Mediator with a copy of any

applicable settlement guidelines.
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11.  Debtor’s counsel may charge the Debtor additional fees to prepare for and
participate in the mediation, by filing an application for compensation for
either a flat (“a la carte”) fee of up to $1,800 or attorney’s fees in some other
amount based on a reasonable hourly rate.

12. Within five days following the conclusion of mediation, the Mediator shall file a
Mediator's Report and Completion of Mediation indicating whether the mediation
resulted in settlement or an impasse.

13. Participation in mediation conducted pursuant to this Order does not preclude
participation in state court foreclosure mediation.

DONE and ORDERED at Tampa, Florida, in Chambers on

BY THE COURT

Catherine Peek McEwen
United States Bankruptcy Judge
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Mortgage Modifications and Loss Mitigation

Kimberly A. Kramer
Attorney at Law
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Bay City, Michigan

Hon. Walter Shapero
U. S. Bankruptcy Court (E.D. Mich.) Detroit
211 W. Fort Street, Ste. 2100
Detroit, Michigan
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This paper was presented at ABI's 2012 Detroit Consumer Bankruptcy Conference.
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L. Introduction

The housing United States’ housing boom experienced during the first four years of the 21*
century came to an abrupt halt in 2006 and home prices dropped rapidly. Unconventional mortgage
products offered during the boom, such as those that optimistically increased payments over time,
moved forward while values declined and by 2007 the economy was in a full blown
housing/foreclosure crisis. Borrowers who entered into the unconventional products intending to
refinance into more stable loans in the future were not able to do so with declining home values.
Congress first responde with the Housing and Economic Recovery Act of 2008 which contained
programs intended to encourage lenders to voluntarily modify distressed loans into more
conventional loans. When that was less than effective, the Obama Administration implemented the
Making Homes Affordable (MHA) plan. The MHA programs, while technically still voluntary,
required lender participation in return for bail-out funds.

The materials that follow will describe some of the fundamentals of the MHA program
offerings. Unfortunately, the MHA relief has not been as successful, depending on how you define
“success”, as was intended. Some argue that the lack of success is due to inherent substantive flaws
and others argue that procedural requirements inhibit the program from reaching its full potential.
Busy bankruptcy courts have attempted to address the procedural woes by introducing model
procedures into motion practice. Most seem to agree that using an electronic portal for document
compilation is effective and some districts have required specific portals. Other districts have
required the use of a portal without specifying a particular portal. The Eastern District of Michigan
Northern Division has begun using a model motion that requests a scheduling order and mandatory
non-binding mediation (among other things) to insure that all parties progress through the process

at an efficient pace and in good faith. The court orders being entered on these motions continue to
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help define a process that works for all parties. The Eastern District of Michigan Southern Division
has a committee that continues to work diligently on various ways to address the loan modification
process within the court system. Panel discussion accompanying these materials will provide an
update on the initiatives this committee is considering, including potential changes to the local rules
of procedure, motion practice and potential sanctions (or other “teeth”) for bad faith negotiation.
While voluntary loan modification procedures are being fine tuned within the existing
bankruptcy system, efforts are moving forward to change substantive law to address the same goal.
Some members of Congress continue to push bills that would amend Section 1322(b) of the
bankruptcy code to force modifications through “cram down” provisions. Other more radical
approaches have suggested using the power of eminent domain to allow local governments to seize
underwater mortgages and restructure them on terms more favorable to the borrower. This material
will educate on what programs currently exist. It will not attempt to judge the success or failure
thereof as doing so is nearly impossible without a uniform definition of success. It will show how
today’s bankruptcy practioner is addressing the issue procedurally and how perhaps that may change

in the future.. Finally, it will discuss what we can expect by way of legislative response to the issue.

II. Loan Modification Options

A. Preliminary Procedure

There are three preliminary questions that must be answered in order to point a borrower in
the right direction for loan modification purposes. The debtor must know who owns his loan, the
date the note and mortgage were obtained and whether the loan is in default. As Debtors’ counsel
can attest, some times clients do not even know that they do not know the answers to these three

questions. For example, many times new clients advise that they are “current” on their loan when
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in fact they are not, simply because the mortgage company works with them routinely regardless of
a contractual default. It is not at all uncommon for a client to advise that their mortgage is ten years
old, when in fact it has been refinanced within the past 18 months. As a general rule counsel should
already have the information necessary to at least begin this evaluation if they represent the debtor
in an existing case or plan to file a bankruptcy on their behalf. The most recently recorded mortgage
will show the lender and the date of note and perfection. A recent credit report and/or billing
statement will generally show any defaults and the current servicer.

The debtor should first find out if Freddie Mac or Fannie Mae owns their loan. Freddie Mac

can be checked by going to www.freddiemac.com/mymortgage and Fannie Mae maintains a

database at www.knowyouroptions.com/loanlookup. If neither of these giants own the loan, the

mortgage servicer can usually provide the information. Knowing who owns the loan narrows down
which options are available for loan modification. Many “non-Freddie/Fannie” lenders also work
with the MHA (“Making Homes Affordable™) program.

B. MHA “Making Home Affordable” (Government) Programs

This program was created by the Financial Stability Act of 2009. If the loan is owned by
Fannie Mae or Freddie Mac, the debtor may be eligible for one of many MHA programs that will
reduce monthly payments and/or lower interest rates. Only first lien mortgages obtained before Jan
1, 2009 are eligible to be modified under most of these programs. There are special programs that
address junior liens only if the first lien is successfully modified.

Modification

If the debtor is employed but still having trouble making his mortgage payments most agree
that the starting point is the Home Affordable Modification Program (HAMP) which is designed to

lower monthly payments over the long term. This program used to be available only if the property
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was the borrower’s primary residence, however on June 1, 2012 the Obama Administration
expanded the program to apply to homeowners who rent or intend to rent the property. The
requirement is also expanded for displaced military families. Generally, a group of experts from
the U.S. Treasury, Fannie Mae, Freddie Mac, the FDIC and the FHA developed a formula called the
“HAMP Net Present Value” that attempts to predict whether the lender will make or lose money on
a modification. Assuming the loan is otherwise eligible, if the lender will profit from entering into
a modification (i.e. a “positive HAMP NPV”), the lender must offer the modification and cease all
foreclosure efforts. Conversely if the lender will lose money by entering into a loan modification
(i.e., a “negative HAMP NPV”), the lender may foreclosure.

In very general terms, HAMP is designed to lower payments to 31% of a debtor’s household
income in three steps. The lender is expected to absorb the cost of getting the payment down to 38%
and the government “eats” 50% of the cost to get it to 31%. This happens first by lowering interest
rates to as low as 2%. If Debtor’s total housing expense is still over 31% the second step is to extend
the loan term, month by month, up to forty years. Finally, a forbearance with a balloon at maturity
may be needed.

To be HAMP eligible, the loan’s balance can not be higher than $729,750 unless it is an
owner-occupied 2-4 unit building. The current total housing expense (including principal, interest,
property taxes and homeowner’s insurance) must currently cost the borrower over 31% of his gross
monthly household income. Income must be documented, an IRS 4506T must be signed and an
affidavit of financial hardship must be provided. The debtor does not have to be delinquent in his
payments but if a default does not exist, one must be imminent. Finally, the debtor must not have
been convicted of felony larceny, theft, fraud, forgery, money laundering or tax evasion in relation

to a mortgage transaction within 10 years of applying. The Federal Housing Administration (FHA
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HAMP), Veteran’s Administration (VA HAMP) and U.S. Department of Agriculture all offer
HAMP based programs designed to reign monthly mortgage payments to within the 31% debt to
income ratio. Therefore, it is important to evaluate Debtor’s loan to see if it falls within one of these
specific programs.

“Under-Water” Loans

Next the borrower’s property value must be compared to the principal balance because there
are programs specifically designed to lower payments when a home loan is “under-water”. If the
borrower is current on payments but has been unable to refinance due to declining property values
the Home Affordable Refinance Program (HARP) may help pave the way for a refinance. HARP
is not available if a debtor is in default and one does not need to be imminent. The program was
meant to address the secondary problem of the housing bubble burst — where homeowners witnessed
a decline in their property values due to neighboring foreclosures. This program, unlike HAMP,
actually leads to a new more stable mortgage for the borrower and therefore require a loan
application, refinance fees and underwriting. Because of this it makes sense to counsel the debtor
to compare the benefits of this program, if available, to other mortgage products available in the
private market. Lenders traditionally require less than an 80% equity cushion to qualify for
refinancing without private mortgage insurance. The additional requirement of PMI could make a
refinance ineffective. This program expanded the ratio first to 120%, then to 125% and in December
of 2011 to an unlimited ratio. Lenders may add requirements, but at a minium the government
requirements to be HARP eligible are: the loan must have been acquired by Freddie Mac or Fannie
Mae prior to May 31, 2009, the borrower must not have a single default within six months and may
only have one default within the past year, the loan-to-value ratio must be over 80% (making

traditional refinance impossible), there must be a provable benefit to the debtor (e.g. a more stable
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product such as a fixed interest rate or lower monthly payments) and he must not have had a previous
HARP refinance, unless it was a Fannie Mae loan during March - May of 2009.

Another program is available for those with under-water loans that are not FHA backed. The
FHA Short Refinance program is designed to get homeowners to refinance info FHA insured loans.
Like HARP the program not only modifies principal and term, but may also alter interest rates. The
current lender would have to agree to reduce borrower’s principal balance to no more than 97.75%
of the property’s current value and participation by the lender is voluntary. To be eligible the
mortgage must not be guaranteed by Freddie, Fannie, the FHA, USDA or VA; the loan must be
under-water; the payments must be current; the home must be debtor’s primary residence; he must
meet current FHA underwriting requirements; his total debt can not exceed 55% of his monthly gross
income and he must not have been convicted of any of the enumerated felonies.

The Principal Reduction Alternative is a similar program (PRA). Under the umbrella of
HAMP, this program provides the same benefit for “under-water” loans as the FHA Short Refinance
program but does not require the refinance to be into an FHA insured loan. The debt to income ratio
is 31% under PRA. More than 100 servicers, including Bank of America, Citimortgage, Chase and
Wells Fargo participate in PRA.

Finally, if none of the above products work to obtain a refinance the U.S. Department of
Treasury has established the Hardest Hit Fund (HHF) to provide aid to debtors in States “hardest hit”
by the housing crisis. Michigan is a “hardest hit” state and received a total of $498.6 million to

operate its HHF through the Michigan State Housing Development Authority. More detailed

information can be found at www.stepforwardmichigan.org. A program called the Principal
Curtailment Program address under-water loans through the HHF. It operates on a match basis with

a maximum program contribution of $10,000 that must be matched 1:1 by the lender for a total of
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$20,000 to be applied toward principal reduction. This is intended to put the in a better position to
modify a more stable value-to-debt property.

Junior Liens

If the borrower is able to permanently modify under HAMP, and he has a second mortgage
on the same property, counsel should evaluate eligibility for the Second Lien Modification Program
(2MP). This program will only work with a successful HAMP modification. The second lien will
only be eligible for 2MP if the debtor has not missed three consecutive payments on his primary
HAMP modification. The balance on the junior lien must be over $5000 and the note must have
been obtained after January 1, 2009. This program may reduce an amortizing junior lien by 1%,
reduce interest-only junior liens by 2%, stretch the loan out up to 40 years, and/or transfer
forbearance granted on the first lien to the second lien, principal and monthly payments on the
second in an attempt to increase the success of the over-all modification package. Seventeen of the
largest mortgage lenders participate in the program including: Bank of America, Wells Fargo Bank,
PNC Mortgage, OneWest Bank, JPMorgan Chase Bank, GMAC Mortgage, GreenTree Servicing and
Citimortgage.

If the first mortgage was refinanced under the FHA Short Refinance Program, any second
mortgage on that same property may be eligible for the FHA Second Lien Program (FHA2LP). At
least twelve large mortgage lenders have agreed to participate in this program when the mortgagor
successfully refinances under the FHA Short Refinance Program. It is obviously wise to analyze
junior liens if a borrower is successful in modifying or refinancing his first mortgage under a HAMP
or FHA program. The benefits could extend further putting the debtor in an even better position for

SucCCesS.
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Special Products

All of the above products assume that the mortgagor is employed. Unemployed or under-
employed borrowers have fewer options but some programs do exist that are worth evaluating. The
Home Affordable Unemployment Program (UP) may reduce mortgage payments to 31% of
household income or suspend payments altogether for up to a year. This program is intended to
bridge a gap for unemployed debtors who are seeking traditional HAMP modifications but can not
prove employment (it is up to the lender whether they require proof of steady unemployment benefits
prior to application). Caution should be given that while payments are in forbearance under this
program they are not forgiven unless forgiveness is a term included in the eventual successful HAMP
modification — which is not guaranteed. The HHF program discussed above may also assist
unemployed mortgagors. Michigan’s HHF program for example can pay half (up to $1000) of the
borrower’s monthly payments directly to the lender for a year if the debtor pays the other half.
Michigan requires that the borrower or his spouse be receiving State of Michigan unemployment
benefits at the time of application.

Michigan’s HHF program has two programs that may be able to assist when a debtor is in
default. The Michigan HHF Mortgage Loan Rescue Program offers assistance by paying lenders
directly in order to reinstate a defaulted loan when the mortgagor can sustain the mortgage in the
future. The HHF Modification Plan Program does generally the same thing when the borrower can
not sustain the loan in the future but would likely be eligible to modify under HAMP if the loan was
current.

Most of the above programs assumed that the property is owner-occupied. However military
service members who are currently not occupying the property in question may still be eligible for

MHA modification. Special provisions of HAMP apply to service members who are displaced due
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to job transfers if they were occupying the property as a primary residence, intend to return at some
point and do not own any other single family housing.

C. Private “In-House” Solutions

Most lenders process requests for loan modifications in a waterfall fashion by first
examining eligibility under one of the MHA programs described above. If an MHA solution does
not exist lenders then internally analyze “proprietary modification” — or “private programs”. Some
call these HOPE NOW programs. HOPE NOW is a coalition of mortgage lenders and housing
counselors set up to expedite mitigation and modification and the name should not be confused with
the governments “Hope for Homeowners” group. Many studies report that proprietary programs are
outperforming MHA modifications by two to one. However, the measure of performance changes
as we define success (e.g. short term approval for modification compared to long term payment on
the modified loan without default may show an entirely different story). According to testimony
before the House Committee for Oversight and Government Reform somewhere between 70 and 80
percent of HAMP failures are resulting in successful proprietary programs upon redirection.

Not long ago in-house solutions were limited to capitalizing arrearages and increasing
payments over the life of the loan. This often prolonged the inevitable because borrowers who could
not meet their original contractual obligations were not likely going to be able to make the higher
payments. It is easy to imagine that private in-house initiatives improved perhaps when lenders
received TARP funds and the forced HAMP participation that accompanied them, out of self-
preservation. The new proprietary programs are developed by individual lenders and can therefore
take any form the lender creates. Many argue that these internal programs proceed quicker and more
efficiently. This could be due to the HOPE NOW portal for document compilation or it may be

because all of the information has already been compiled for HAMP evaluation purposes. These in-
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house programs do not attempt to pigeon hole every situation into any one-size-fits-all solution as
some have suggested MHA government initiatives do. The government programs come close to
achieving uniformity—arguably an admirable way to minimize transaction costs and thereby increase
efficiency. The government programs also come close to achieving uniformity — arguably an
impossible fantasy when addressing loans that have to be underwritten, costs that someone has to
bear and financial risks that vary with every case. A sampling of proprietary programs can be easily
obtained by reviewing any mortgage lender’s website.

D. Waving the White Flag

It is unfortunately more common than ever in private practice to meet debtors who have
exhausted all available remedies and find themselves in a position of having to transition to more
affordable housing. More often than not these debtors need help addressing staggering debt that
includes but is not limited to a mortgage note. When that happens filing a Chapter 7 (assuming the
debtors are otherwise eligible for a Chapter 7) allows them to surrender the home back to the
mortgage lender with relative ease. However, some debtors would not need bankruptcy relief but for
the problematic home loans or have tried MHA programs and failed. When this happens the Home
Affordable Foreclosure Alternative (HAFA) may provide a vehicle for the debtors to surrender to
foreclosure, or sell the property at short-sale, without the burden of a deficiency balance and with
“cash for keys” relocation assistance. The program incentive to lenders is to allegedly reduce the cost
of foreclosing or minimize the loss at short sale by using specially trained realtors. To be eligible

for HAFA the debtor must also be eligible (not necessarily qualified) for MHA programs.

III. The Model Motion — Eastern District of Michigan (Bay City & Flint)

Chapter 13 Trustee Thomas McDonald, Jr. from Bay City, with input from the debtor and
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creditor bar, drafted a Motion and Proposed Order for Mortgage Modification Request. The purpose
was to address debtors’ frustration that lenders may not be acting genuinely and in good faith when
reviewing loans for mitigation. The chief complaints were that debtors were being advised
repeatedly to provide the same documentation only to be told it was either improperly submitted or
lost, that lenders were not communicating and that when they were the communication was futile
because there was no representative with final authority available. The motion itself is very
straightforward. The proposed Order is attached as EXHIBIT ‘1'. The Order would require the
parties to use Default Mitigation Management (DMM) as a portal to facilitate the process. This
would insure that the debtors provide every document requested by the creditor and confirm that the
creditor received the information in a timely manner. The proposed Order would also require the
lender to file a report with the Court stating whether the modification was granted, listing the
programs that were evaluated and if denied stating the reasons for denial. The proposed Order would
require action and reaction by the parties within set time limits in order to keep things moving
forward. The Order would require that the lender provide a certificate identifying a representative
that has authority to modify the loan. Failure to abide by the imposed time limits, document
production, use of the DMM portal, assignment of an authorized representative or filing of reports
could result in forced mediation, a Show Cause hearing for violation of the Order, sanctions and/or
costs. Proponents agree that this addresses all of the concerns voiced by debtors.

The reaction from the creditors’ bar has varied. Generally most agree that the time
restrictions in the motion are unrealistic and nearly impossible for their clients to meet due to the size
and structure of most mortgage companies. Many mortgage companies object to the use ofthe DMM
Portal and would prefer to use their own in-house document compilation systems. Almost all object

to the risks involved with identifying a specific individual within their organization with settlement
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authority. The objections appear to be broadly based on what creditors perceive as an encroachment
upon 1322(b)’s prohibition against modifying the terms of a mortgage. Lenders argue that the relief
sought is not supported by bankruptcy law. A standard objection has been included as EXHIBIT “2'.

Chapter 13 Trustee, Carl L. Bekofske (Flint) has filed responsive pleadings that advocate in
favor of granting the proposed Order (EXHIBIT °3'). His response argues that the relief sought by
debtors does not attempt to modify the terms of a mortgage; it merely seeks assistance from the court
in protecting debtors’ existing rights and to move procedure along at an optimal pace. Mr. Bekofske
points out that lenders are required to review loans for modification pursuant to the Consent

Judgment entered in United States of America, et al., v. Bank of America Corp. et al., United States

Bankruptcy Court, District of Columbia 12-0301 (the “National Mortgage Settlement Agreement”).
The trustee argues that mandating use of the DMM Portal is within the court’s authority under
Section 105 and comports with the National Mortgage Settlement Agreement which requires lenders
to contract with a third party to establish information portals. Finally, Mr. Bekofske argues that the
proposed Order’s time limitations are actually more liberal than those required under the National
Mortgage Settlement Agreement and that setting time limitations is within the Court’s authority as
necessary to expeditiously administer cases.

Many objections have been amicably resolved with Stipulations that meet in the middle.
(EXHIBIT ‘4"). The Court has not yet required the use of a specific portal, though it has required the
use of “a mechanism as delineated by the Creditor unless the parties mutually agree to the use of
another portal or third party vendor system”. The Court has required lenders provide a “point of
contact” as opposed to any certificate of settlement authority. The Court has set status conferences
and required prior written reports. An example of one of the Court’s Orders is attached as EXHIBIT

‘5'. The Eastern District has a committee established to continue developing standard practices that
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meet the goals of all parties with eye toward equal risk distribution. A report from that committee

is expected at panel discussions.

IV. Underwater Mortgage Modification - Other Initiatives

Corelogicreported that 23.7% of all residential properties with a mortgage had negative
equity at the end of March 2012. As discussed above, the federal government has responded
to this crisis with a number of specific programs designed to enable mortgage modification
outside of bankruptcy. This section discusses two additional proposed solutions to the
problem that are more controversial: (1) amendment of the Bankruptcy Code to allow the
forced modification of mortgages in chapter 13 cases, and (2) local governmental proposals to
use the power of eminent domain to force mortgage modification.

A. Proposals to Amend the Bankruptcy Code

Since 2007, members of Congress have proposed amending the Bankruptcy Code to
allow borrowers to use chapter 13 to force the modification of residential mortgages on
unwilling lenders. These legislative initiatives propose amending § 1322(b)(2) to delete the
current prohibition on modification of mortgages that secure a consumer debtor’s principal
residence, allowing the cramdown of home mortgages. A proposed amendment to the Code
was nearly enacted in 2009, after a bill passed the House of Representatives in March of 2009.
After intense lobbying by the mortgage banking industry, the 2009 legislation was ultimately
defeated in the Senate on a vote of 45 to 51. Similar bills are currently pending before the 112"
Congress, but are given little chance of success, despite continued analysis and advocacy
supporting their passage.

1. Current Treatment of Residential Mortgages in Chapter 13
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Section 506(a) provides that a creditor’s claim secured by a lien on property “in which
the estate has an interest” is a secured claim to the extent that there is value in the collateral
to secure it, but an unsecured claim to the extent that the amount owed exceeds the value of
the collateral. As a result of § 506(a), many types of undersecured bankruptcy claims are
bifurcated into two claims: a secured claim corresponding to the value of the collateral and an
unsecured claim corresponding to the remaining value owed. Section 506(d) completes the
picture by providing that a creditor’s lien is void in bankruptcy to the extent that it secures a
claim that is “not an allowed secured claim.”

Section 1325(a)(5)(B) allows a chapter 13 plan to be confirmed over a secured
creditor’s objection if the plan provides that the secured creditor will retain its lien and receive
payments equal to the present value of the secured claim on the effective date of the plan. Read
in conjunction with § 506(a), the provision permits a chapter 13 debtor to bifurcate an
undersecured claim into two claims: a secured claim equal to the value of the collateral and an
unsecured claim equal to the resulting deficiency. The bifurcation of undersecured claims in
chapter 13 over the creditor’s objection is known as “cramdown.”

Section 1322(b)(2) allows a chapter 13 plan to “modify the rights of holders of secured
claims, other than a claim secured only by a security interest in real property that is the
debtor’s principal residence.” This language prevents bankruptcy debtors from using the
chapter 13 cramdown provisions to modify most residential mortgages. It does not, however,
prevent bankruptcy debtors from modifying all mortgages. Because it applies to claims that
are secured “only” by a consumer debtor’s principal residence, the § 1332(b)(2) exclusion does
not apply to any commercial mortgage, any mortgage securing a second or vacation home, or

to any claim that is jointly secured by the debtor’s principal residence and some other form of
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collateral.
2. Proposed Amendments to the Bankruptcy Code

Asearlyas 2007, members of Congress spotted the possibility that the Bankruptcy Code
could be a useful tool to keep Americans in their homes during the foreclosure crisis. Three
separate bills introduced in the 110" Congress proposed amending § 1322(b)(2) to limit or
eliminate the prohibition on mortgage cramdown in chapter 13. These initiatives were
opposed by the Bush Administration, and the 110" Congress adjourned in December of 2008
without taking action on them.

When the 111" Congress resumed business in 2009, the Congressional backers of
mortgage modification quickly reintroduced this legislation, this time with the backing of the
Obama administration. The legislation received an early boost when Citigroup, the recipient
of nearly $300 billion in government assistance, agreed not to oppose legislation that applied
only to existing mortgages. Despite this promising start, and the addition of limiting terms
added to address specific creditor concerns, the bills quickly ran into stiff and sustained
opposition from other players in the banking industry and ultimately failed.

Two similar bills were introduced in the 112" Congress and are presently stalled in
committee. On April 15,2011, Representatives Conyers, Nadler, Cohen, and Miller introduced
H.R.1587, the “Home Foreclosure Reduction Actof 2011.” H.R. 1587 was immediately referred
to the House Committee on the Judiciary where no action has been taken. H.R. 4058, the
“Bankruptcy Equity Act of 2012,” introduced on February 16, 2012 and sponsored by
Representative Blumenauer, was likewise immediately referred to the House Committees on
Financial Services, the Judiciary, and Veteran’s Affairs.

The current bills are modeled on the 2009 legislation. They do not repeal the §
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1322(b)(2) exclusion; instead they propose adding a new time-limited § 1322(b)(11) that
would allow the modification of loans originated before the effective date of the new law
(effectively a built-in sunset provision). For these loans, cramdown would be allowed as to the
debtor’s principal residence, but only if the residence is the subject of a notice that a
foreclosure may be commenced.

For loans falling within these restrictions, the bills allow the following forms of
modification to an undersecured mortgage:

- Cramdown of the creditor’s allowed secured claim to the value of the property
as allowed by § 506(a);

- The prohibition, reduction, or delay of adjustments to the rate of interest on
adjustable rate loans;

- Extension of the repayment period to a maximum of 40 years, reduced by the
period for which the loan has been outstanding; and

- Conversion of the post-filing interest rate to a fixed annual rate equal to the
average prime rate “plus a reasonable premium for risk.”

The legislation would also add a new subsection (g) to § 1322 that allows the lender to
recapture value if the debtor sells appreciated property after confirmation of the chapter 13
plan, and a new subsection (h) that requires a debtor seeking mortgage cramdown to seek
voluntary loan modification from the creditor or show that a foreclosure sale was scheduled
shortly following the filing of the bankruptcy petition.

B. Eminent Domain Proposals

InJune of 2012, San Bernardino County, California, proposed usingits power ofeminent
domain to seize underwater mortgages held by private investor pools and rewrite them by
reducing the principal amount to the market value of the underlying property. After

restructuring the mortgages to provide relief to the homeowners, the County would then
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repackage the mortgages into new pools and sell them on the secondary market. Similar
proposals have since been discussed in other municipalities, including Las Vegas, Chicago,
Detroit, Suffolk County, New York, and the California communities of Sacramento, Elk Grove,
and Berkeley.

1. Structure of the Eminent Domain Proposals

The leading academic proponent of the eminent domain strategy is Professor Robert
Hockett of Cornell Law School. In a paper released in June of 2012, Professor Hockett argues
that “municipalities, in partnership with investors, can condemn underwater mortgage notes,
pay mortgagees fair market value for the same, and systematically write down principal.” The
proposals under consideration around the country track the model sketched by Professor
Hockett.

The municipalities considering eminent domain are proposing to work in partnership
with a private investment group, Mortgage Resolution Partners LLP (MRP). Under the
proposed plan, MRP would provide financing to fund the seizure of the mortgages and would
facilitate the securitization of the restructured loans. MRP would pay “75-80 percent of the
current value of a property to mortgage investors, and then refinance those loans to earn 107
percent of property value,” ensuring a profit to its own investors. To enhance the
attractiveness of the end product to secondary-market investors, all of the seized mortgages
would be performing mortgages held by private-label securitization trusts.

The municipalities’ proposals to use eminent domain to seize intangible financial
products drew immediate criticism from the financial services industry. On August9, 2012,
the Federal Housing Finance Agency (FHFA), the agency overseeing Fannie Mae and Freddie

Mac while they are operating in conservatorship, published a notice requesting comments on
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the proposed use of eminent domain in this area. The FHFA’s notice expresses “significant
concerns about the use of eminent domain to revise existing financial contracts and the
alteration of the value of ... securities holdings.” Italso questions and asks for comment on the
constitutionality of this use.

On September 7, 2012, the Securities Industry and Financial Markets Association
(SIFMA) and 25 other financial trade associations submitted a letter to the FHFA’s general
counsel opposing the proposals. SIFMA expressed three primary areas of concern: (1) the
negative impact of eminent domain plans on mortgage lending, mortgage finance markets, and
mortgage investors; (2) concerns about valuation of the underlying properties and the profit
motivation inherent in the plan; and (3) legal considerations including the likelihood that the
plans will ultimately be found unconstitutional.

Another level of opposition to the proposals appeared on September 13, 2012, when
Representative John Campbell of California introduced H.R. 6397, a bill that would penalize
municipalities that use eminent domain to seize residential mortgages. The bill, titled the
“Defending American Taxpayers from Abusive Government Takings Act of 2012,” prohibits
Fannie Mae and Freddie Mac from purchasing, the FHA from insuring, and the Department of
Veterans Affairs from guaranteeing, making, or insuring, any mortgage secured by aresidence
located in a county in which eminent domain has been used to take aresidential mortgage. The
bill has been referred to committee, but has won the approval of the Mortgage Bankers
Association.

2. Constitutional Implications of Eminent Domain Proposals

Eminent domain proposals implicate a number of constitutional provisions, including

the Contracts Clause and the Tenth Amendment. The primary issue, however, comes from the
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Takings Clause of the Fifth Amendment, which provides “nor shall private property be taken
for public use, without just compensation.” The Takings Clause recognizes the power of state
and local governments to use the power of eminent domain to take private property, imposing
two conditions on this authority: the taking must be for a “public use” and “just compensation”
must be paid to the owner.

The Supreme Court has interpreted this power very generously. Most recently, in Kelo
v. City of New London, the Court held that state and local governments may use eminent domain
to transfer property from one private party to another, so long as the transfer is related to a
public purpose. In Kelo, an economic development plan was held to satisfy the constitutional
“public use” requirement. The power of eminent domain extends to intangible property, for
example, the interest on a lawyer’s trust account. And, as in Kelo, the Court has made it clear
that the “public use” requirement is satisfied if the taking is related to some “public purpose”
like economic development or the provision of legal services to the needy. In Hawaii Housing
Authority v. Midkiff, the Court noted that the Contracts Clause of the Constitution does not
protect against the power of eminent domain.

In addition, a municipality’s exercise of eminent domain is subject to the deferential
standard of rational basis review. Under this standard, a compensated taking will generally be
upheldifthe exercise of eminent domain is “rationally related to a conceivable public purpose.”
The application of the rational basis standard, together with the Court’s broad construction of
the public use requirement, make it very plausible that the power of state and local
governments to use their eminent domain power to seize underwater mortgages will be
upheld.

Finally, Representative Campbell’s bill proposing to withdraw federal mortgage market
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benefits from municipalities that exercise eminent domain raises serious federalism issues.
The Constitution reserves the power of eminent domain to state and local governments, not
to Congress. Congress possibly violates the Tenth Amendment ifit oversteps this boundary by
attempting to coerce municipalities to use their powers in particular ways. This danger is
heightened here, because the eminent domain proposals primarily impact private-label

securization trusts that hold mortgages notdirectly backed by government-sponsored entities.
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