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CROSS-BORDER INSOLVENCY CASES - INDIVIDUAL CHAPTER 15 PROCEEDINGS 

 

By Luis Salazar and Araceli Aguilar
1
 

 

Any discussion of Chapter 15s inevitably spurs thoughts of glamorous, complex filings 

involving multinational corporations with far-flung operations.  But Chapter 15 also 

encompasses cross-border filings involving individuals.  This article reviews recent caselaw 

addressing the challenges of involved in individual Chapter 15 filngs. 

Among other things, Chapter 15 proceedings
2
 allow the representative of a foreign 

insolvency estate to file a petition in the bankruptcy court in the United States and seek a 

recognition order, after which certain relief may become effective automatically or further relief 

may be granted at the discretion of the court.
3
  To be eligible for recognition

4
 within the 

framework of Chapter 15, a foreign bankruptcy proceeding must satisfy the following 

requirements: 

(1) such foreign proceeding for which recognition is sought must be a foreign main 

proceeding
5
 or foreign nonmain proceeding

6
 within the meaning of Section 1502; 

 

(2) foreign representative applying for recognition is a person or body; and 

(3) petition meets the requirements of Section 1515: 

                                                             
1
 Luis Salazar is a Partner in the Miami office of Infante Zumpano, and he Chairs the firm’s Business 

Reorganization and Bankruptcy Department.  Araceli Aguilar is an associate with the department. 
2
  Chapter 15 of the Bankruptcy Code was enacted as part of the Bankruptcy Abuse Prevention and Consumer 

Protection Act in 2005 and incorporates the Model Law on Cross–Border Insolvency (“Model Law”) promulgated 

by the United Nations Commission on International Trade Law (“UNCITRAL”).  The purpose of the Model Law is 

to coordinate international insolvency proceedings in more than one country for the purpose of promoting economic 

certainty and efficiency in cross-border insolvency cases. 
3
  See Lavie v. Ran (In re Ran), 607 F.3d 1017, 1026 (5th Cir. 2010). 

4
  Courts have held that a simple recognition of a foreign proceeding without specifying more (i.e., nondeclaration as 

to either main or nonmain proceeding) is insufficient as there are substantial eligibility distinctions and 

consequences.  See In re Loy, 380 B.R. 154, 162 (Bankr. E.D. Va. 2007) (citing In re Bear Stearns High–Grade 

Structured Credit Strategies Master Fund, Ltd., 374 B.R. 122, 125 (Bankr.S.D.N.Y.2007)). 
5
  Under Section 1502(4) of the Bankruptcy Code, a “foreign main proceeding” is defined as “a foreign proceeding 

pending in the country where the debtor has the center of its main interests.”  11 U.S.C. § 1502(4). 
6
  Under Section 1502(5), a “foreign nonmain proceeding” is defined as “a foreign proceeding, other than a foreign 

main proceeding, pending in a country where the debtor has an establishment.”  11 U.S.C. § 1502(5). 
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2 

  a. foreign representative must file a petition for recognition.
7
 

b. petitioner must establish that a foreign proceeding exists, and that the 

petitioner has been appointed as the foreign representative. 

c. petition must be accompanied by a statement identifying all foreign 

proceedings with respect to the debtor that are known to the foreign representative.
8
 

 

In a case of first impression, Lavie v. Ran (In re Ran),
9
 the Fifth Circuit considered an 

Israeli bankruptcy receiver’s appeal of denial of his petition for recognition of an Israeli 

bankruptcy proceeding under chapter 15 for an individual debtor, and established the framework 

for determining whether an individual debtor’s foreign bankruptcy proceeding qualifies as a 

foreign main or foreign nonmain proceeding under Chapter 15 of title 11 of the United States 

Code.
10

  Among other things, the court held that both a debtor’s “center of main interest” 

(“COMI”) and the location of a debtor’s “establishment” should be determined based on the date 

of filing of the Chapter 15 petition for recognition.
11

 

DETERMINING STATUS AS A FOREIGN MAIN PROCEEDING
12

 

                                                             
7
  In limited instances, the filing of a petition for recognition before taking action in relation to a foreign bankruptcy 

in a court in the United States may not be required and failure to apply for recognition prior to taking such action 

does not prohibit the foreign representative from seeking subsequent recognition.  See In re Iida, 377 B.R. 243 

(B.A.P. 9th Cir. 2007) (holding that neither the Bankruptcy Code nor applicable state law required the foreign 

representative to obtain a recognition order prior to exercising control over property in the United States owned by 

the foreign debtor, where exercising such control did not require judicial assistance or cooperation); See also Loy, 

380 B.R. at 165-66 (holding that the failure to apply for recognition before filing lis pendens did not prevent foreign 

representative from later gaining recognition of English proceeding). 
8
  See Ran, 607 F.3d at 1021-22. 

9
  Id. 

10
  11 U.S.C. § 1502(4). 

11
  Note that the Federal Rules of Bankruptcy Procedure, as amended, now require a petition for recognition of a 

foreign proceeding under chapter 15 to state the country where the debtor has its center of main interests and to 

identify each country in which a foreign proceeding by, regarding, or against the debtor is pending.  Fed. R. Bankr. 

P. 1004.2(a).  The United States trustee or a party in interest may file a motion for a determination that the debtor’s 

center of main interests is other than as stated in the petition for recognition commencing the chapter 15 case.  The 

motion must be filed no later than seven days before the date of the hearing on the petition or as otherwise ordered 

by the court.  Fed. R. Bankr. P. 1004.2(b). 
12

  The recognition of a foreign proceeding as a main proceeding provides certain statutory benefits to the debtor.  

See In re Chiang, 437 B.R. 397, 402 (Bankr. C.D. Cal. 2010).  Under Section 1520(a), upon recognition (a) the 

automatic stay provisions of Sections 361 and 362 apply with respect to a debtor’s property in the United States 

within the territorial jurisdiction of the United States; (b) Sections 363, 549 and 552 apply to a transfer of interest of 

the debtor in property in the United States; (c) the foreign representative may operate the debtor’s business in the 

United States and may exercise the powers of a trustee pursuant to Sections 363 (use, sale or lease of property) and 

552 (postpetition effect of security interests); and (d) Section 552 applies to property of the debtor in the United 

States.  11 U.S.C. § 1520(a). 
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3 

Recognizing the term “center of its main interest” is not defined by the Bankruptcy Code, 

the Fifth Circuit relied on Section 1516(C), which provides that the “debtor’s registered office, or 

habitual residence in the case of an individual, is presumed to be the center of the debtor’s main 

interests.”
 13

  This presumption can be rebutted by evidence to the contrary.  The court also relied 

on the analysis of foreign courts as to the definition of “habitual residence,” observing it is 

virtually identical to the concept of domicile
14

 applied in the United States, and stated that the 

existence of a habitual residence depends on whether the debtor intends to stay in the location 

permanently.
 15

  Other factors relevant to a finding of an individual’s habitual residence include:  

(1) the length of time spent in the location; (2) the occupational or familial ties to the area; and 

(3) the location of the individual’s regular activities, jobs, assets, investments, clubs, unions, and 

institutions of which he or she is a member.
16

   

In examining the temporal framework for determining the debtor’s COMI,
17

 the court 

recognized that a foreign main proceeding is a “foreign proceeding pending in the country where 

the debtor has the center of its main interests, such that courts are required to view the COMI 

determination in the present tense – the date the petition for recognition is filed by the foreign 

                                                             
13

  Ran, 607 F. 3d at 1022.  11 U.S.C. § 1516(C). 
14

  For every debtor, there is a country where the debtor’s COMI is located and every debtor has one, but not more 

than one, COMI.  See Chiang, 437 B.R. at 399.  
15

  In its decision, the Fifth Circuit recognized that domicile is established by physical presence in a location coupled 

with an intent to remain there indefinitely.  Ran, 607 F. 3d at 1022.  That one acquires a “domicile of origin” at 

birth, and that domicile continues until a new one (i.e., a “domicile of choice”) is acquired.  Id.  That to defeat the 

presumption of continuing domicile and establish a new domicile, an individual must demonstrate residence in a 

new state and an intention to remain in that state indefinitely.  Id. 
16

  Id. at 1024.  In its decision, the Fifth Circuit observed that no other court has considered factors pertinent to a 

determination of the debtor’s COMI in a case where the location of the COMI is disputed and the debtor is an 

individual rather than a corporation.  Id. 
17

  A debtor must have a COMI and it must be in a specific country.  Chiang, 437 B.R. at 403.  The international 

insolvency legal regime is based on the assumption that every international entity has a home or a COMI that is 

located in the country where the debtor’s main proceeding may be commenced.  Id.  That country has the greatest 

interest in the status of the debtor and in the outcome of the insolvency case.  Id.  That country has also the greatest 

interest in the debtor because that country provides the legal regime that governs much of the debtor’s commercial 

activities in most cases, including many matters unrelated to insolvency law.  Id.   



344

Caribbean Insolvency Symposium

4 

representative.
18

  The court found that the debtor’s habitual residence presumptively establishes 

an individual’s COMI is located in the United States, and absent sufficient evidence to the 

contrary to rebut that presumption, a foreign proceeding does not qualify as a foreign main 

proceeding.
19

 

 

DETERMINING STATUS AS A FOREIGN NONMAIN PROCEEDING 

Under the Bankruptcy Code, a foreign nonmain proceeding
20

 is defined as a “foreign 

proceeding, other than a foreign main proceeding, pending in a country where the debtor has an 

establishment,”
21

 which refers to “any place of operations where the debtor carries out a 

nontransitory economic activity.”
 22

  The relevant period for determining an establishment is the 

date the petition for recognition is filed by the foreign representative.
23

 

Relying on the legislative history of the European Union Convention on Insolvency 

Proceedings, the Fifth Circuit determined that in order to have a place of operations in the 

foreign country, the debtor must have had a place from which economic activities (i.e., 

commercial, industrial, or professional) are exercised on the market.  The mere presence of 

assets in a given location does not, by itself, constitute a place of operation.
24

 

Analogizing a corporation’s principal place of business to an individual debtor’s primary 

or habitual residence, the court determined that a place of business could conceivably align with 

                                                             
18

  11 U.S.C. § 1502(4).  Ran, 607 F. 3d at 1025. 
19

  Id at 1026.  It is worth noting the court’s observation that this case did not involve a recent change of domiciliary 

and that the result would likely be different if a similar case was brought immediately after the debtor’s arrival in the 

United States following a long period of domicile in the country where the bankruptcy proceeding is pending.  Id. 
20

  The Fifth Circuit observed that while recognition of a foreign proceeding as a foreign nonmain proceeding may 

provide the same relief as recognition as a foreign main proceeding, the relief is not automatic.  Rather, whether any 

such relief is appropriate is determined by the bankruptcy court after notice and a hearing, at the court’s discretion, 

and subject to the requirement that all creditors be sufficiently protected.  Ran, 607 F. 3d at 1026. 
21

  See In re Bear Stearns, 389 B.R. at 338 (finding that the existence of “an establishment” is essentially a factual 

question with no presumption in its favor). 
22

  11 U.S.C. § 1502(2) and (5). 
23

  Ran, 607 F. 3d at 1026. 
24

  Id. at 1027. 
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the debtor having a secondary residence or possibly a place of employment in the country where 

the foreign representative claims that the debtor has an establishment.
 25

  That is, the requirement 

of “an establishment” essentially calls for application of a two-prong test:  (1) the debtor must 

possess a place of operation in the country at the time the petition for recognition was filed by 

the foreign representative; and (2) the debtor must carry out any nontransitory economic activity 

in the country.  Corresponding debts are only evidence of previous economic activity and are 

insufficient to show nontransitory activity in the country at the time the petition for recognition 

was filed.
26

  The court explicitly stated that it would be inappropriate to permit a transitory action 

(e.,g, the existence of the Israeli bankruptcy proceeding and corresponding debts alone) to form 

the basis for finding nontransitory economic activity as it would be contrary to the plain meaning 

of the statute.
 27

  Further, if the foreign bankruptcy proceeding and associated debts alone could 

suffice to demonstrate “an establishment,” it would render the framework of Chapter 15 

meaningless.  Consequently, the court found that the debtor, who possessed neither a secondary 

residence nor place of employment in the foreign country and engaged in almost no economic 

activity in that country, does not qualify as a foreign nonmain proceeding.
 28

 

This case obviously presents some challenges to fiduciaries that are seeking to employ 

Chapter 15 as a means of reaching across borders to liquidate assets in individual cases.  In sum, 

it would appear that the debtor’s decision to pack up and move will dictate the ability to use that 

Chapter. 

                                                             
25

  Id. 
26

  Id. at 1028. 
27

  Id. 
28

  Id. 




